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PBECY SUMMER CLUB v. ASTLB et al. 

(Circuit Court of Appeals, First Circuit. May 20, 1908.) 

No. 682. 

1. CotJETs — Jdrisdiction or Fédéral Courts — Citizen ship Fhaudtjxentlt 

ACQUIBED. 

A club was Incorporated under the laws of New Hampshlre for the 
purpose of acqulring and holding lands surroundlng a lake In that state 
and the exclusive right of flshing thereln. Subsequently some of the 
members incorporated a second club by the same name under the laws of 
New Jersey, to whieh the lands acqulred by the flrst corporation were 
conveyed, and which aiso acqulred other lands. Flve years afterward a 
thlrd club having the same name was incorporated in New Hampshire, 
to which ail of such lands were leased. Five years later stlU the New 
Jersey corporation brought suit in a fédéral court in New Hampshire to 
estâbllsh its exclusive right of fishing in the lake. Held that, taking In- 
to considération the facts that tlie members of the several corporations 
for the most part resided in New York, or further south, the leugth of 
tlme since complainant's incorporation, and that it had acqulred addi- 
tional land thereafter, it was not so clear that the sole purpose of Its 
Incorporation was to enable It to invoke the jurlsdiction of the fédéral 
court as to defeat such jurlsdiction. 

2. FiSH— PeIVATE RiGHTS of FiSHEBY— iNJtTNCTION. 

A complalnant claimlng the exclusive right of fishing In a body of wa- 
ter may maintain a suit iu equity, in the nature of a blll of peace, to pro- 
tect such right by enjoining other persous from flshing thereln, who 
clalm the right as members of the gênerai public, and from committing 
trespasses on complainant's shore property which are only incidental to 
such fishing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Fish, §§ 3, 8, 11.] 

S. Same— Right of Fisheey— Ponds and Lakes in New Hampshiee. 

Under the décisions of the Suprême Court of New Hampshire, taken 
together from the beginning, and based in part upon the Massachusetts 
ordinances of 1641 and 1647, and in part upon an appréciation of local 
usage from the earliest times, tht right of fishing in ail lakes and great 
ponds is free in the public, and, at least in the absence of a législative 
grant, does not vest excluslvely In the owner of the shore and soll; and 
the rule established by such décisions will be followed by a fédéral court 
in determlning rights under a deed to property in that state. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 23, Fish, §§ 3, 8, 11.] 
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4. Courts— Fedeeal Ooubtb— Following State Décisions. 

Where a décision of the bighest court of a state, althotigh based upon 
the common law, Is deemed of an application especially local, its au- 
thority In a fédéral court is almost as great as would be given to It If It 
construed a state statute. especially If the rule thereby established per- 
tains to real property. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 13, Courts, §§ 930- 
958. 

State Laws as rules of décisions in fédéral courts, see notes to Wilson 
V. PerriD, 11 G. a A. 71; Hill v. Hite, 29 0. C. A. 553.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

Philip Carpenter, for appellant. 

Edwin G. Eastman, Atty. Gen., for the State of New Hampshire. 
Henry F. Hollis (Albert S. Batchellor, on the brief, and Crawford 
D. Hening, on supplemental brief), for appellees. 

Before COI.T and LOWELL, Circuit Judges, and BROWN, Dis- 
trict Judge. 

LOWELL, Circuit Judge. The complainant, a New Jersey corpo- 
ration, brought in 1900 a bill in equity in the Circuit Court for the 
District of New Hampshire against défendant citizens of New Harnp- 
shire, named and unnamed, to enjoin them from fishing in Christine 
L,ake and from trespassing upon its shores. The complainant claims 
an exclusive right of fishery in the lake and an exclusive right of ac- 
cess to its shores. The défendants assert a right to fish existing by 
the common law of New Hampshire in favor of the public. The Cir- 
cuit Court dismissed the bill, and the complainant has appealed to this 
court. 145 Fed. 53. In their answer, the défendants set up that this 
court was without jurisdiction, because the complainant's citizenship 
in New Jersey was collusively acquired for the purpose of giving juris- 
diction to the fédéral courts; that the complainant was really a New 
Hampshire corporation, and so the diversity of citizenship alleged in 
the bill was based upon fraud. This question was little argued before 
us or before the Circuit Court. Considérable évidence was taken there- 
upon. In their supplementary brief the défendants seem disposed to 
waive their objection. Nevertheless we are bound to dispose of the 
jurisdictional question before we consider the merits of the case. If 
this objection of the défendants be w.ell founded, the Circuit Court 
was altogether without jurisdiction of the cause, although both parties 
had agreed to submit thereto. In 1883 certain persons organized a 
corporation under the laws of New Hampshire, styled the "Percy 
Summer Club," to which corporation most of the land in question was 
duly conveyed. In 1890 the members of the New Hampshire cor- 
poration, or some of them, organized the présent complainant under 
the laws of New Jersey, and in the same year caused to be made to 
the complainant a conveyance of ail the real estate belonging to the 
original New Hampshire corporation. Other land was subsequently 
acquired by the complainant from other persons. In 1895, when a 
compromise was proposed concerning the fishery in Christine Lake, 
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some members of the New Jersey corporation, and other persons act- 
ing vvith them, organized a second New Hampshire corporation under 
the same name. This second New Hampshire corporation took by 
lease from the complainant the latter's real estate, but that lease was 
terminated in 1899. The corporate purposes of the three several cor- 
porations above-mentioned were the same. The défendants contend 
that the court will look beneath the citizenship of the complainant in 
New Jersey, as estabHshed by the légal fiction which follows incorpora- 
tion, and will treat the complainant, not as the véritable owner of the 
property hère in question, but as a person who has been given a légal 
title thereto with the sole purpose that the real party in interest, a 
citizen of New Hampshire, may obtain a trial of its controversy with 
the défendants, also citizens of New Hampshire, in the fédéral courts. 

The défendants rest their contention upon Lehigh Mining & Mfg. 
Co. V. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 40 L. Ed. 444, which un- 
doubtedly resembles the case at bar in some important respects. The 
différences between the two cases are considérable, however, and, in 
our judgment, they are material. The Lehigh Company was incor- 
porated immediately before the commencement of the suit. The com- 
plainant before us was incorporated 10 years before this bill was 
brought. In the Lehigh Case, as stated by Mr. Justice Harlan, no 
purpose but that of gaining fédéral jurisdiction was suggested by the 
plaintifï's incorporation. In the case at bar most of the complainant's 
members were résidents of New York or of places further south. 
Some of thèse men testified that the New Jersey incorporation was 
resorted to for the greater convenience of corporate meetings. In the 
Lehigh Case the Virginia corporation was held ready to accept a re- 
'conveyance from the plaintiff after the close of the litigation. In the 
case at bar the New Hampshire corporation of 1883 has been neglect- 
ed for many years, and the rights under its charter may well hâve 
lapsed. Except as évidence of the intention of the members, the New 
Hampshire incorporation of 1895 does not concern us, being subsé- 
quent to that in New Jersey. In the Lehigh Case the plaintifif held no 
property except that conveyed to it by the Virginia corporation. In 
the case at bar the complainant has acquired land from parties other 
than the New Hampshire corporation. The complainant has spent 
considérable sums of money upon the property. On the whole, while 
we may suspect that a désire to enter the fédéral courts was the chief 
cause of the New Jersey incorporation, yet the défendants hâve not 
shown that this was the sole cause of that incorporation so clearly as 
to justify us in treating it as a mère subterfuge. The Circuit Court, 
therefore, had jurisdiction of the case. 

At the argument the défendants contended that the bill should be 
dismissed because the complainant had an adéquate remedy at law. 
We do not find this objection anywhere stated in the pleadings, and 
we agrée with the learned judge of the court below that the case was 
not without the jurisdiction of the Circuit Court by reason of a want 
of equity. We also agrée with him that the controversy before us 
was not res judicata between the parties. 

We corne next to the merits of the case. Christine Lake is a natural 
lake said to contain about 140 acres, situated in the town of Stark, 
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county of Coôs and state of New Hampshire. There are several tiny 
streams flowing into it, and it delivers its waters through an un- 
navigable outlet into the Ammonoosuc river. The complainant claims 
title to the whole border of the lake by mesne conveyances under grants 
from the English crown made in 1773 and 1774. The complainant's 
paper title does not go back beyond 1834 ; but the earlier land records 
of Coôs county were destroyed by fire in 1886, and we may fairly in- 
fer the loss of a deed or of a séries of deeds which granted to the com- 
plainant the title and rights conveyed by the crown to the grantees of 
Stratford and of Percy. 

The Stratford grant made by the crown to the "grantees of Strat- 
ford" in 1773 was expressed to include "ail that tract or Parcell of 
Land situate lying and being within our said Province of New Hamp- 
shire containing by admeasurement 48603 acres, and is to contain 

something more than miles square out of which an allowance 

is to be made for high Ways and unimprovable lands by Rocks Moun- 
tains and rivers 2600 acres free according to a plan and survey * * * 
butted & bounded as follows, viz." (Then foUowed the boundaries 
expressed as in an ordinary deed.) "To hâve and to hold the said 
tract of land as above expressed together with ail privilèges and ap- 
purtenances to them and to their respective heirs and assigns forever 
by the name of Stratford, upon the following conditions." The con- 
ditions are immaterial. The Percy grant of 1774 used similar lan- 
guage. Construed according to the common law of England, thèse 
grants passed to the grantees the fishery in Christine Lake. Bristow 
V. Cormican, 3 App. Cas. 641. 

The first Constitution of New Hampshire, adopted in 1784, provided 
that: 

"àll the laws which hare heretofore been adopted, used and approved, In 
the province, colony, or state of New Hampshire, and usually practiced on In 
the courts of law, shall remain and be In full force untU altered and repeal- 
ed by the Législature ; such parts thereof only excepted as are répugnant 
to the rights and libertles contalned in this Constitution." 

In State y. Rollins, 8 N. H. 550, 561 (1837), the Suprême Court 
said: 

"There seems to be no reason to doubt, therefore, that the body of the 
English common law, and the statutes In amendment of it, so far as they are 
applicable to the government instituted hère, and to the condition of the péo- 
ple, were in force hère, as a part of the law of the province, escept where 
other provision was made by express statute, or by local usage." 

The défendants assert a local usage of free fishery in the ponds of 
New Hampshire, contrary to the common law of England. The latest 
décisions of the highest court of New Hampshire undoubtedly déclare 
that this usage exists. If it does not exist, the common law is op- 
erative, and the complainant prevails. The existence or nonexistence 
of this local usage is the principal question in the case. 

The complainant's argument is this: The grants made by the 
crown to the "grantees of Stratford" in 1773, and to the "grantees of 
Percy" in 1774, though thèse grants made no express référence to 
fishery, yet passed to the grantees the title both to the waters of Chris- 
tine Lake and to the fishery therein. This was the construction put 
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upon lîke grants by the common law which, in 17113 and 1774, was in 
force in England, which was then in force in the Province of New 
Hampshire, and has since been established as the common law of the 
State by virtue of its Constitution adopted in 1784. This was the con- 
struction put by the courts of New Hampshire upon like grants until 
1889, when the Suprême Court of the state overruled its former dé- 
cisions and thus changed a well-established rule of property. Under 
thèse circumstances, the fédéral courts are not bound by the latest 
décisions of the state courts in the construction of the grants under 
considération, but, on the contrary, are bound to secure to the com- 
plainant grantee the rights conveyed by the grants as they were first 
construed. To establish its position the complainant refers to Gelpcke 
V. Dubuque, 1 Wall. 175, 17 L. Ed. 520, and Muhlker v. N. Y. & 
Harlem R. R., 197 U. S. 544, 25 Sup. Ct. 522, 49 L. Ed. 872. If this 
court does not deem the décisions rendered in New Hampshire before 
the grant to the complainant conclusive hère in its favor, then the 
complainant makes the alternative contention that the fédéral courts 
should construe the language of the grants as to them seems right, 
uncontrolled by the décisions of the New Hampshire courts which 
bave been rendered since the grants to the complainant were made. 
For this alternative contention, the complainant refers to Burgess 
V. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, and to Rob- 
erts V. Lewis, 153 U. S. 367, 14 Sup. Ct. 945, 38 L. Ed. 747. The de- 
fendants, on the other hand, rely upon the latest décisions of the New 
Hampshire courts. 

As our décision of this case must dépend largely (1) upon the 
course of décision in the Suprême Court of New Hampshire, and (2) 
upon the relation of the fédéral courts to this course of décision, we 
must examine carefuUy and at some length (1) the décisions of the 
Suprême Court of New Hampshire concerning lakes and the fishery 
therein, and (2) the décisions of the Suprême Court of the United 
States concerning the authority which should be attributed by the féd- 
éral courts to the décisions of local courts upon the law of real estate, 
and upon the construction of deeds. Before dealing with the cases 
decided by the Suprême Court of New Hampshire, however, men- 
tion must be made of the Massachusetts ordinances of 1641 and 1647, 
which bave affected considerably the fishery law of eastern New Eng- 
land, and hâve often been referred to by the New Hampshire court. 
Without some account of thèse ordinances, the opinions of that court 
could not be made intelligible. 

In 1641 the Colony of Massachusetts Bay, which adjoined New 
Hampshire on the south made the foUowing provision in its Body of 
Liberties : 

"Every Inhabltant that Is an howse holder shall hâve free flshlng and fowl- 
ing in any great ponds and bayes, coves and rivers, so farre as the sea ebbea 
and flowes within the presincts of the towne where they dwell, unlesse the 
free men of the same towne or the Generall Court hâve otherwise approprlated 
them, provided that this shall not be extended to give leave to any man to 
corne upon others proprietle without there leave." 

Colonial Laws of M;ass. (Whitmore's Ed. of 1889) p. 37, No. 16. 
The Massachusetts Body of Liberties i& reprinted in 1 Laws of New 
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Hampshire, p. 748, as, in the opinion of the learned editor, "made 
operative by colonial législation in New Hampshire as well as in Mas- 
sachusetts Bay." In 1647 the provision above quoted was amplified 
and amended by the General Court of Massachusetts Bay as foUows : 

"Every Inhabitant who Is an householder shall hâve free flsliing and fowl- 
Ing in any great ponds, bayes, coves and rlvers, so farr as the sea ebbs and 
flowes, within the precinets of the tovvne where they dwell, unless the free- 
mèn of the same towne or the General Court hav« otherwise appropriated 
them. Provided that no town shall appropriate to any particular person or 
persons, any gi'eat pond containing more than ten acres of land, and that no 
man shall come upon anothers proprlety without their leave otherwise then as 
hereafter expressed. The whieh clearly to détermine, It Is declared, that In 
ail creeks, coves and other places, about and upon salt-water, where the sea 
ebbs and flowes, the proprietor of the land adjoining, shall hâve proprlety to 
the low-water-mark, where the sea doth not ebb above a hundred rods, and 
not more wheresoever it ebbs further. Provided that such proprietor shall not 
by this liberty, bave power to stop or hinder the passage of boates or other 
vessels, in or through any sea, creeks or coves, to other mens houses or lands. 
And for great ponds lying in common, though within the bounds of some town, 
it shall be free for any man to fîsh and fowle there, and may pass and repass 
on foot through any mnns proprlety for that end, so they trespass uot upon 
any mans corn or meddow." Ib. 170. 

This ordinance has been construed to leave fresh ponds of less than 
10 acres in the ownership of the riparian owners. By St. 1869, p. 678, 
c. 384, §§ 7, 8, the limit of priva te ownership in Massachusetts has been 
raised to 80 acres. 

In Storer v. Freeman, 6 Mass. 435, 437, 4 Am. Dec. 155, the Su- 
prême Court of Massachusetts held that the ordinance of 1647 was 
"annulled with the charter by the authority of which it was made." 
The référence is to the forfeiture of the charter of the Colony of 
Massachusetts Bay in 1685. This supposed annulment of the ordi- 
nance has since been doubted by the same court. Commonwealth v. 
Alger, 7 Cush. (Mass.) 53; Commonwealth v. Roxbury, 9 Gray 
(Mass.) 451 (and the note thereon of the learned reporter, afterwards 
Chief Justice of the Suprême Court of Massachusetts and associate 
justice of the Suprême Court of the United States) ; Litchfield v. 
Scituate, 136 Mass. 39, 46; Attorney General v. Révère Copper Co., 
152 Mass. 444, 25 N. E. 605, 9 L. R. A. 510 ; Watuppa Co. v. Fall 
River, 154 Mass. 305, 28 N. E. 257, 13 L. R. A. 355 ; Attorney Gen- 
eral V. Herrick, 190 Mass. 307, 76 N. E. 1045; Boston v. Lecraw, 
17 How. 426, 15 L. Ed. 118 ; Shively v. Bowlby, 152 U. S. 1, 19, 20, 
14 Sup. Ct. 548, 38 L. Ed. 331. In Butler v. Attorney General, 195 
Mass. 79, 82, 83, 80 N. E. 688, 689, 8 L. R. A. (N. S.) 1047, the court 
observed : 

"The ordinancâ is treated as settling the common law of Massachusetts, 
and as embodying the local law as to the jus privatum, which in England is 
represented by the crown, and the jus publicum, which is there represented by 
the Parliament, both of which in this country are subject to the exercise of 
législative power." 

Whatever be the précise force of the ordinance as an existing stat- 
ute, several matters are well settled in connection with it: First, it 
expresses the law of the land then contained in the Colony of Mas- 
sachusetts Bay; second, it likewise expresses the law of the land then 
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contained within the Colonies of Plymouth and of Maine, and in the 
islands of Martha's Vineyard and Nantucket, which then belonged to 
New York. In no place outside the Bay Colony did it hâve the force 
of statute law. Barker v. Bâtes, 13 Pi'ck. (Mass.) 355, 23 Am. Dec. 
678; Emerson v. Taylor, 9 Greenl. (Me.) 42, 23 Am. Dec. 531; Bar- 
rows V. McDermott, 73 Me. 441. The fishery of great ponds was thus 
free in Massachusetts to fthe sputhiof New Hampshire, and in Maine 
to the north and east. From 1640 to 1679, the whole or part of the 
territory contained in the présent state of New Hampshire was sub- 
ject to the jurisdiction of the colony of Massachusetts Bay under cir- 
cumstances and with limitations which we need not hère discuss. Dur- 
ing this period the ordinances above referred to were adopted. In 
several cases the Suprême Court of New Hampshire has treated the 
Massachusetts ordinances as having a material, though somewhat 
anomalous efïect upon the law of New Hampshire. Thèse cases and 
others relating to the right of fishery in ponds we next consider. 

In State v. Gilmanton, 9 N. H. 461 (1838), Id., 14 N. H. 467 (1843), 
the boundaries of a town were in question, described in the grant as 
"running * * * to Winipisiogee pond, or river that runs out of 
said pond * * * then north to Winipisiogee pond; then on the 
pond and river to meet the first line." 9 N. H. 462. As there was 
controversy whether the water in question was a river or something 
else, the court observed : 

"The question whether the water be a river or not Is important only upon 
the groimd that, it" it be a river, the town, as it extends to the river, Is bound- 
ed by the center of the stream, whereas if it strikes any large body of stand- 
ing water, by whatever name it Is called, it is bounded by the water's edge." 
14 N. H. 478. 

See, also, 9 N. H. 463. The jury found the water in question to 
be a river, and the décision of the case, which deals with a political 
rather than a private boundary, is not in point. 

In Nudd v. Hobbs, 17 N. H. 524, 526, 527 (1845), the court said 
that: 

"By the union of the settlements in New Hampshire with the colony of Mas- 
sachusetts, the laws of the Massachusetts colony were extended over those 
settlements, and justice was administered hère according to the rnles there 
prescribed. This union continued uiitil 1679, and during that time the ordi- 
nances relating to lands boundlng on the seashore would seem to hâve been 
In force hère, as a part of the laws regulating the title to real property. If 
this be so, it may perhaps be held that the first enactment of the General As- 
sembly of the province of New Hampshire, under the commission constituting 
a président and councll for its government, which provided that the laws the,v 
had formerly been governed by should be a rule in judicial proceedings, so 
far as they would suit our Constitution, and not be répugnant to the laws of 
England, until others were legally published, included the ordinance of 1(541, 
so that it has been transmltted as the rule in relation to this species of prop- 
erty to the présent day." 

In Nudd v. Lamprey, an unreported case, decided in 1847, referred 
to in Concord Mfg. Co. v. Robertson, 66 N. H. 1, 25 Atl. 718, 18 L. 
R. A. 679 (1889), the court held that the owner of the upland had not 
the exclusive right to take seaweed from the adjoining flats. In his 
opinion Chief Justice Parker said : 
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"The court instructed the jury that the seashore belonged to the .owner of 
the adjolnlng land to low-water mark. If this rullng be correct, It must be 
because the English common law has been abrogated by the Massachusetts 
ordinance of 1641 ; but we cannot hold tliat that ordlnance was adopted hère 
elther In practice or as law. The temporary union of thIs state with Massa- 
chusetts did not make that ordinance the abidlng law of thls state. There 
was no possession upon whlch plaintiff can malntain hls action. We know 
of no législation by which the ordinance of 1641 Is In force hère, and the 
counsel for plaintiff seem to admit that they do not understand how It is in 
force m Massachusetts and Maine." 

Notwithstanding this language, the ordinances continued to be no- 
ticed by the Suprême Court of New Hampshire as having some effect 
upon the interprétation of New Hampshire law. 

Bell V. Ofïutt (1860) was a writ of entry to recover so much of the 
bed of Massabesic Pond as was situated adjoining and over against 
the plaintiff 's land. After argument before the full court, and after 
the préparation of an opinion by Mr. Justice Fowler, which was con- 
curred in by the test of the judges, the case was settled by an entry of 
"neither party." It follows that Mr. Justice Fowler's opinion has not 
the authority attaching to an opinion of the full bench rendered in a 
case which has been litigated to final judgment, and so it has not 
been reported. Nevertheless we feel justified in referring to it as an 
exposition of local law made by persons chosen to interpret the laws 
of New Hampshire, whose pronouncement was deprived of full au- 
thority only by an act of the parties, unconnected with the opinion 
formed by the judges. For the history of this case we refer to the 
original draft of Chief Justice Doe's opinion in the Concord Mfg. 
Co. Case, printed as an appendix to the complainant's brief in the 
case at bar. 

Massabesic Pond is situated in Auburn, and contains about 1,800 
acres. The précise form of the deed in controversy in Bell v. Offutt 
was discussed in the introduction to the opinion above referred to. 
The judges, however, expressly_ rested their conclusion upon a rule 
of law that conveyances of the land about a navigable pond in New 
Hampshire do not pass title to the bed of the pond. For example, 
Mr. Justice Foster said : 

"The lakes and large ponds of fresh water In thls country are clearly navi- 
gable waters, and the dominion and property In them and the lands under 
them are of public rlght and Inséparable from the power of government un- 
less by express or expliclt grant for the purpose, If at ail. * ♦ * Thereupon 
the title to the land under the navigable waters of New Hampshire, whether 
tlde waters, lakes, or ponds, revested In the crown to be holden In trust for 
the public as a prérogative of the government, unless specially dissevered 
therefrom by apt words clearly expressing an intention to separate the same 
from the government. Inland waters, where the public hâve been used to ex- 
ercise a free rlght of passage and of flshery from the time whereof the mem- 
ory of man nmneth to the contrary, are public navigable waters. Public user 
is the most convlnclng évidence of the navigability of water — the most un- 
falllng test to apply. * * * Tried by this test, there can be no doubt, we 
think, that Massabesic Pond and ail the large bodies of fresh water in New 
Hampshire are navigable. By the Colony Ordinance of 1C41 in Massachusetts 
Ancient Charters, 148, 149, ail great ponds, defined to be ponds of over 10 
acres In extent, were expressly declared to be public, and, though lying within 
any town, not liable to be appropriated to any particular persou or persons. 
It Is believed that thls ordinance, if not formally, was practically at least 
adopted as of blnding force îti New Hampshire by the extension of the juris- 
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diction o( Massachusetts over our terrltory ; at ail events, the hlstory of légis- 
lation hère from the earliest organization of the government shows that the 
flsheries in such ponds and the streams fiowlng from them were regarded as 
of public right. There Is scareely a lake or pond of any considérable magni- 
tude within the llmlts of the state which has not at one time or other been 
the subject of spécial législative control by the prohibition of the rlght there- 
in at particular seasons, and the régulation of the mode of taking flsh there- 
from at other times. So, too, seiveral aets hâve been passed annexlng Islands 
in our lakes and ponds to the neighboring towns. Now, upon the doctrine upon 
which plaintiff in the présent case contends, ail thèse législative acts were 
clearly usurpations — unauthorized and unjustifiable attempts by the Légis- 
lature to interfère with and control tlie private and exclusive rights of the 
owners of thèse lakes and ponds to the flsh and islands within their waters. 
But, In our view of the matter, thèse acts furnish the most conclusive évi- 
dence that thèse lakes and ponds were regarded, used, and treated by the 
Législature, both provincial and state, as of public right — as possessing ail 
the distinguishing charaeterlstlcs of public navigable waters." 

The référence to the Massachusetts ordinances of 1641 and 1647 is to 
be noted as indicating that the décision in Nudd v. Lamprey was not 
intended to exclude that ordinance from ail effect upon New Hamp- 
shire titles. 

While the conclusion in Bell v. Offutt was rested upon the navigabil- 
îty of Massabesic Lake, and that lake is several times as large as 
Christine Lake, yet no test of navigability in Bell v. Offutt was sug- 
gested which does not apply to the latter. Massabesic Lake is not 
comparable in size to Winipisiogee. The opinion recognizes also the 
différence between a boundary upon a nonnavigable f resh water stream 
and that upon a lake. 

. In Clément v. Burns, 43 N. H. 609, 621 (1862), a case concerned 
with the right of the owner of the upland to the adjoining flats, the 
court said : 

"As a rule of positive law, the ordinance of 1641 was not binding upon New 
Hampshire ; but when we consider that a union was effected in that same year 
between New Hampshire, or so niuch of it as was then settled, and Massa- 
chusetts, which was continued for about forty years, making them practically 
one government, we should naturally expect that the same usages would sprlng 
up hère under that ordinance." 

In this remark the court accepted the statement of the Suprême 
Court of Massachusetts in Storer v. Freeman that, by reason of the 
forfeiture of the Massachusetts charter, the ordinances of 1641 and 
1647 had ceased to bave any législative force. In that respect the New 
Hampshire court did not distinguish between Massachusetts and New 
Hampshire. 

In State v. Franklin Co., 49 N. H. 240, 6 Am. Rep. 513 (1870), the 
court had to consider the right of fishery in Lake Winipisiogee now 
admitted to be public. The décision of the case does not concern us, 
but, in order to establish the freedom of the fishery, Mr. Justice Smith 
referred to West Roxbury v. Stoddard, 7 Allen (Mass.) 158, a case 
which is whoUy concerned with the rule of law embodied in the Mas- 
sachusetts ordinances. Considered together, thèse New Hampshire 
cases which we hâve already referred to indicate, at the least, that in 
New Hampshire, as well as in Plymouth and in Maine, the Massa- 
chusetts ordinances concerning fresh water ponds express the présent 
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law of the land, though the basis of this law in ail thèse places may be 
doubtful. 

In State v. Roberts, 59 N. H. 256, 47 Am. Rep. 199 (1879), the own- 
er of. the land surrounding Christine Lake was indicted for a violation 
of chapter 55, p. 44, Laws 1872, which reads as follows: 

"No person shall catch, kill or destroy any trout [in certain months]. Thls 
act shall not be construed to apply to any waters in which any person or 
persons hâve now by law the exclusive right to take * * * trout." 

The court held that, if there was free communication through which 
trout passed from the lake to the Ammonoosuc river, the state might 
limit the time in which trout should be caught within the lake itself ; 
and so the case was left open for further proof. Manifestly the déci- 
sion did not cover the case at bar, but the complainant relies upon 
the language of the court. As this language constitutes a chief sup- 
port of the complainant's case, we quote it at some length : 

"At common law the right of flshery in navigable waters was public and 
common to ail, and In waters not navigable it was llmited to the rlparian own- 
er of the soil, and belonged excluslvely to him. * ♦ * Hence, while the 
rlparian owner has the exclusive right of flshery upon his own land, he must 
so exercise that right as not to injure others in the employment of a similar 
right upon their lands upon the stream above and below. ♦ * * But, while 
the Législature has power to regulate and limit the time and manner of tak- 
ing fish in waters which are public breedlng-places or passageways for flsh, it 
has not assu'med to interfère wlth the privilèges of the owners of private 
ponds havlng no communication through which fish are accustomed to pass to 
other waters. Such ponds, whetlier natural or artiflclal, are regarded as pri- 
vate property, and the owners may take fish therefrom whenever they choose, 
without restraint from any législative enactment, since the exercise of this 
right in no way interfères wlth the rights of others. The Législature protects 
the owners of such ponds in the en.ioyment of their privilèges, and they are 
expressly excepted from the statutory restrictions by the third section of the 
act upon which the indictment In this case is founded. ïhe défendant Is in 
possession, clalming the ownership of North Pond. There is no suggestion 
that the public hâve any rights in its waters other than as a breeding place 
for the supply of flsh to other streams, or a channel for their passage. If, as 
the défendant claims, the trout are within hls control, and there is no com- 
munication through which they can pass from the pond to other waters, the 
Indictment cannot be maintalned. If, as is claimed in behalf of the state, 
there is free communication through which trout pass from the pond to the 
streams leading Info it and to the Ammonoosuc river, the Indictment can be 
maintalned upon proof of those facts." 

In Chase v. Baker, 59 N. H. 347 (1879), the défendant was' sued 
for a violation of Gen. Laws 1878, c. 179, § 1, since repealed, which 
provided that any person taking fish in any pond wholly in the control 
of a riparian owner and used for breeding should be liable to a fine, 
to be recovered, as it seems, at the suit of the riparian owner. The 
court gave judgment for the défendant, observing that: 

"The plaintiff was not owner or lessee of ail the land under or around and 
adjoining the pond, and cannot maintaiu this action." 

We are unable to find either in the décision or in the opinion in 
Chase v. Baker anything to support the complainant's contention. 
The statute gave to the owner of ail the land about a breeding pond 
the exclusive right of fishery therein. This is not to deny the gênerai 
right of the public to fish in great ponds. In those states wherein the 
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Massachusetts ordinances are admitted to express the law, the right oï 
the Législature to grant exclusive fishery in a great pond has been 
recognized. Commonwealth v. Vincent, 108 Mass. 441. 

In State v. Roberts, 59 N. H. 484 (1879), the défendant had been 
convicted of the ofifense charged in the case above referred to. The 
évidence was before the court concerning the passage of trout from 
Christine Lake to the Ammonoosuc river. The defendant's excep- 
tions were overruled, and his conviction upheld. The court said in its 
opinion : 

"Subject to the right of the state to regulate the destruction or préservation 
of flsh, thelr free passage, and the use of the water as a highway, the owner of 
the land upon unnavigaWe streams and inland bodles of water has therein the 
exclusive right of flshery. 3 Kent Oom. 510, *418; Vinton v. Welsh, 9 Pick. 
(Mass.) 87. The right of the Législature to enact pénal laws to prevent the 
undue destruction of flsh does not dépend upon the fact that any partlcular 
body of water does not fumish a supply of flsh, but upon the fact that llke 
other wild animais they are free, and the owner of the soll under the water 
containing them has not on that account any property in them. The fact that 
the défendant owned the land around North Pond gave him no exclusive prop- 
erty in the four trout before they were caught, uuless their natural freedom 
had been destroyed by falling under the absolute control of the rlparian owner. 
If the trout were not the prollflc source of other trout for Connecting streams, 
their freedom of passage to and from and through the pond prevented the 
défendant, a riparian owner, from acqulriug property in them against the 
right of the state to préserve them for the enjoyment of future angler* The 
fact that the flsh were in water surrounded by the defendant's land, unless 
the water was so inclosed as to be absolutely wlthln his control, and the free 
passage of the flsh to and from it was entirely and rightfully obstructed, gave 
him no more property in them than he would hâve obtained in a wlld deer 
that came upon his land, or a wlld bird that mlght hâve alighted upon it" 
Page 486. 

It will be noticed that the décision in this case did not involve the 
exclusive right of the riparian owner to fish in a great pond. The de- 
fendant was indicted for a violation of the game law, and his convic- 
tion was upheld. The complainant in this case does not rely upon the 
décision in State v. Roberts, but upon the language used arguendo by 
the Suprême Court. We may doubt ;f the court, in speaking of the 
exclusive rights of riparian owners, did not hâve in mind the exclusive 
rights which were so frequently given by the Législature of New 
Hampshire, rather than those which are based upon common law. 

In Concord Mfg. Co. v. Robertson, 66 N. H. 1, 35 Atl. 718, 18 L. 
R. A. 679 (1889), a riparian owner upon the outlet of a great pond 
brought suit agàinst another riparian owner for an unreasonable dim- 
inution of the water of the pond by the defendant's cutting ice there- 
on. The Suprême Court held that the agreed facts did not show "that 
the defendant's removal of ice was an unreasonable use of the pond, 
or that the plaintifïs sujffered damage." The case was ordered to 
stand for trial. In the long opinion of the court Chief Justice Doe 
discussed the title to the water of great ponds, and declared that it 
was in the public. Most of the cases above cited and many others 
there came under his careful considération. The décision in Concord 
Mfg. Co. v. Robertson has no bearing upon the case at bar, but the 
language used indicates beyond a doubt an opinion favorable to the 
défendant before us. 
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In State v. Welch, 66 N. H. 178, 28 Atl. 31 (1889), the défendant 
was indicted for fishing in Christine Lake in 1884, contrary to General 
Laws 1878, c. 179, § 1, which read as follows: 

"If any person shall, at any time, catch, kill or destroy in any manner any 
fish in any pond, réservoir, or spring prepared or used for the pnrpose of 
breeding, growing, or preserving the same, or from any brook or stream run- 
ning through or supplying such pond or réservoir on land owned or leased for 
the purpose aforesaid, or shall break down any dam or embankment of the 
same, or shall in any way poison or pollute such water, or shall place therein 
any fish, or the roe, spawn, or fry of the same without permission of the own- 
er or lessee of the land upon or through which such waters stand or flow, he 
shall for every such offense be flned not exceeding fifty dollars, or be imprison- 
ed not exceeding six months, or both ; provided, that said owners or lessees 
shall post in at least two conspicuous places on said land a notice wlth the 
words 'reserved for fish culture or préservation, trespass forbidden,' plainly 
painted, printed, or written thereon, and keep the same thus posted. Thi3 
section shall be Interpreted to apply only to such ponds, streams or springs 
as are wholly within the control of some person owning the land around the 
same, who has made some improvement or expended money or labor in stock- 
ing the same with flsh for his own use." 

This statute has been amended by St. 1885, p. 264, c. 61, which 
added the words: "And in no case shall it apply to natural ponds." 
The indictment therefore charged an act which would not hâve been 
criminal if committed within four years of the time of the court's opin- 
ion. The prosecution did not rely upon the statute as giving to the 
riparian owners the fishery in the pond, but claimed private ownership 
of the pond and its fishery at common law. The court cited the Con- 
cord Mfg. Co. Case, and set aside the conviction; whether on the 
ground that the indictment was defective, that the statute was uncon- 
stitutional, that it had been amended, or that it did not apply to the 
case, cannot be gathered from the opinion of the court. The décision, 
therefore, is not clearly in point, but the court said : 

"One of the reserved questions was raised by the objection (presented by the 
défendant at the trial) that the club had no such private right as was neces- 
sary to bring the case within the statute. Whatever vlew is taken of the évi- 
dence tending to show, as the state claimed, that the club owned the sur- 
roundlng land, it had no tendency to show that they owned the pond. The bed 
of the pond was reserved, set apart, and held in trust for the public use." 
Page 179 of 66 N. H., page 22 of 28 Atl. 

In Percy Summer Club v. Welch, 66 N. H. 180, 38 Atl. 33 (1889), 
the New Hampshire corporation of 1883, the complainant's grantor, 
brought a bill in equity to restrain the défendant from fishing in 
Christine Lake. Upon the authority of the two cases last cited, the 
court held that the bill could not be maintained. In Dolbeer v. Sun- 
cook Waterworks Co., 73 N. H. 563, 58 Atl. 504 (1904), the riparian 
owners about a pond of 15 acres sought damages for the appropria- 
tion of the pond. ' The court denied the pétition on the ground that 
the pond was public property. Thèse two décisions support directly the 
defendant's contention in the case at bar. 

We hâve thus completed our review of the New Hampshire déci- 
sions. Read together, they show that, from the beginning, the New 
Hampshire court has tended to hold free the fishery in ail considerablç 
lakes and ponds, basing its action partly upon the analogy of the Mas- 
sachusetts ordinances, and partly upon an appréciation of local usage. 
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This is not the less indisputable because the reasoning of the New 
Hampshire court, with ail respect be it said, bas not always been con- 
sistent, nor bas its language been clear. Moreover, a confusion be- 
tween an exclusive fishery secured to the riparian owner by the game 
laws and an exclusive fishery at common law has led to some overstate- 
ment about the latter, until the controversy respecting Christine Lake 
brought a definite statement of the law in accordance with the tendency 
of the earlier décisions and in favor of thèse défendants. It may seem 
strange that the owner ship of the water and fishery of the numerous 
ponds of New Hampshire remained so long without unequivocal and 
authoritative décision. But, in completing our search among the 
neighboring states, we hâve found that in Vermont the ownership of 
the fishery in a pond appears to dépend on the language of the state 
Constitution. N. E. Trout Club v. Mather, 68 Vt. 338, 35 Atl. 333, 
33 L. R. A. 569 (1895). No décision of the Suprême Court of Rhode 
Island on the subject has been called to our attention. In the one case 
found in Connecticut there had been an express conveyance of the 
pond by the proprietors of the colony. Turner v. Hebron, 61 Conn. 
175,23 Atl. 951, 14 L. R. A. 386 (1891). From time to time, by 
spécial acts, the Législature of New Hampshire has made the act of 
fishing in sundry ponds criminal on the part of ail but riparian owners. 
Both complainant and défendants hâve based argument upon thèse 
statutes. The former has contended that the Législature thus recog- 
nized the private right of the riparian owner to the fishery, making 
an infringement of this right a crime where it had before been only 
a trespass. The défendants, on the other hand, hâve contended that 
thèse statutes manifest the authority of the Législature to deal with 
the fishery in ponds. Not much weight can be attached to either 
argument. Where the fishery in great ponds is undoubtedly public, 
as in Massachusetts, the Législature has in some cases granted an ex- 
clusive fishery to private individuals. We mention the matter hère in 
order to show that the arguments referred to hâve not been over- 
looked. 

Having followed the course of décision in the Suprême Court of 
New Hampshire from its earliest référence to the Massachusetts or- 
dinances down to its final décision of the question hère involved in 
favor of the défendants, we bave next to consider the degree to which 
fédéral courts having the same questions before them, will follow the 
décisions of a state court. The matter has been considered by the Su- 
prême Court so often that we need refer to little which is outside its 
reports. 

The décisions of the Suprême Court which review upon writ of er- 
ror the décision of a state court upholding a statute which is alleged to 
impair a contract are not hère in point. There the Suprême Court 
exercises no right of gênerai review, but must affirm the judgment of 
the state court unless it contravenes the Constitution of the United 
States. Hence the Suprême Court in those cases neither follows nor 
refuses to follow the course of décisions of the state court, but, hav- 
ing a particular judgment of that court before it, reverses the judg- 
ment or leaves it undisturbed according as it does or does not con- 
travene the fédéral Constitution. Other décisions made by the state 
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court upon the same subject hâve ordinarily nothing to do with the 
case. N. O. Waterworks v. Sugar Co., 125 U. S. 18, 30, 8 Sup. Ct. 
741, 31 L. Ed. 607; Mobile Transportation Co. v. Mobile, 187 U. S. 
479, 491, 33 Sup. Ct. 170, 47 L. Ed. 266. 

Where the litigation originates in a fédéral court, as in the case at 
bar, or has been removed to it from a state court, the fédéral court it- 
self must render judgment. In so doing, it searches for précédents, 
and gives proper weight to those précédents which are found in the 
courts of that state wherein the fédéral court exercises its functions. 
The interprétation of state statutes and of state Constitutions is gener- 
ally for the state courts, and the fédéral courts, in their construction of 
thèse writings, ordinarily follow the construction which has been adopt- 
ed by the state courts before the controversy arose. M'Cutchen v. 
Marshall, 8 Pet. 320, 8 L. Ed. 923 ; Great Southern Hôtel Co. v. 
Jones, 193 U. S. 533, 34 Sup. Ct. 576, 48 L. Ed. 778. This has some- 
times been done, even if an overruling of earlier décisions in the state 
court calls for an overruling by the fédéral court of décisions which it 
has formerly made. Green v. Neal, 6 Pet. 391, 8 L. Ed. 403 ; Fair- 
field V. County of Gallatin, 100 U. S. 47, 35 L. Ed. 544. But the féd- 
éral court does not yield invariably. Rowan v. Runnels, 5 How. 134, 
12 L. Ed. 85 ; Burgess v. Seligman, 107 U. S. 20, 3 Sup. Ct. 10, 27 
L. Ed. 359. 

Where the change of opinion in the state court concerns the inter- 
prétation of a state statute and results in an avoidance of contracts 
aiready entered into on the faith of the earlier décisions of the same 
court, the fédéral court, in construing the state statute, deems itself 
bound to follow the earlier state décisions, so far as those contracts 
are concerned, but, as to contracts made since the change of décision 
in the state court the fédéral court follows the later décision. Gelpcke 
v. Dubuque, 1 Wall. 175, 17 L. Ed. 520. We mention the rule of 
Gelpcke v. Dubuque only because it is relied on by the complainant. 
We hâve before us no statute of New Hampshire to construe, and 
the case is therefore inapplicable. It is true that St. N. H. 1887, p. 
466, c. 86, declared the waters of ail ponds over 30 acres to be public. 
But the décisions of the New Hampshire courts rendered since the 
passage of that statute hâve been rested expressly and altogether upon 
the common law. 

Where the controversy before the fédéral court is concerned, as hère, 
not with the construction of state statutes, but with the construction 
put by the state court upon the common law, the rule is différent. 
Certain matters hâve been held by the Suprême Court to appertain to 
gênerai law apart from local conditions, and as to thèse the décisions 
of the courts of the state where the fédéral court sits are deemed to 
hâve no peculiar authority. 'Swift v. Tyson, 16 Pet. 1, 10 E. Ed. 865. 
Where, however, the décision of the state court, though based upon the 
common law, is deemed of an application especially local, this décision 
is given an authority almost as great as would be assigned to it if it 
construed a state statute. As was said by Mr. Justice Bradley in 
Purgess v. Seligman. 107 U. S. 20, 33, 34, 2 Sup. Ct. 10, 31, 22, 37 
L. Ed. 359 : 
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"Since the ordinary administration of the law Is carried on by the state 
courts, It necessarily happens tliat by the course of their décisions certain 
rules are establlshed whlch become rules of property and action In the state, 
and hâve ail the effect of law, and which It would be wrong to disturb. Thls 
Is especially true wlth regard to the law of real estate and the construction of 
the state Constitutions and statutes. Such establlshed rules are always re- 
garded by the fédéral courts, no less than by the state courts themselves, as 
authoritative déclarations of what the law is. But, where the law bas not 
been thus settled, it is the right and duty of the fédéral courts to exercise 
their own judgment ; as they also always do in référence to the doctrines of 
commercial law and gênerai jurisprudence. So, when contracta and transac- 
tions bave been entered Into, and rights hâve accrued thereon under a par- 
ticular state of the décisions, or when there bas been no décision, of the state 
tribunals, the fédéral courts properly clalm the right to adopt their own in- 
terprétation of the law applicable to the case, although a différent interpréta- 
tion may be adopted by the state courts after such rights hâve accrued. But 
even in such cases, for the sake of harmony and to avoid confusion, the fédéral 
courts will lean towards an agreement of views wlth the state courts If the 
question seems to them balanced wlth doubt." 

The case before us concerns the construction to be put upon the 
language of à deed. The language is of common use. The construc- 
tion put upon this language, as is admitted, has varied in the states of 
the Union. In interpreting the language of a deed of land lying in a 
particular state the interprétation put upon that language by the state 
court necessarily carries peculiar weight. "The question of the title 
of a riparian owner is one of local law." Whitaker v. McBride, 197 
U. S. 510, 512, 25 Sup. Ct. 530, 531, 49 L. Ed. 857. To décide the 
case before us, we need not décide if, in construing the deeds upon 
which the complainant relies, we are bound to follow Concord Mfg. 
Co. V. Robertson, and Dolbeer v. Waterworks Co., or if we should 
merely "lean towards an agreement of views with the state courts if 
the question seems to them (the fédéral courts) balanced with doubt." 
We need not agrée with ail the reasoning of the learned Chief Justice 
in the Concord Mfg. Co. Case in order to recognize that the considered 
décisions of the Suprême Court of New Hampshire concerning the 
interprétation of New Hampshire deeds are entitled to peculiar weight. 
As was said by that court in Dolbeer v. Suncook Waterworks Co., 72 
N. H. 562, 563, 564, 58 Atl. 504: 

"At the December Term, 1889, three cases were declded In which the char- 
acter of natural, freshwater ponds, as to belng public or private waters, was 
considered: Concord Mfg. Co. v. Uobertson, 66 N. H. 1, 25 Atl. 718, 18 L. R, 
A. 679; State v. Welch, 66 N. H. 178, 28 Atl. 21, and Percy Summer Qub v. 
Welch, 66 N. H. 180, 28 Atl. 22. In the last two cases the question was def- 
initely raised whether a pond containing 300 to 500 acres, sltuated in the 
mldst of a tract of land belonging to a single owner, was the private property 
of the landowner or was public property; and it was declded that it was 
public property. The question was not fully dlscussed in thèse cases, but the 
flrst case was clted as authority for the décisions wlthout additional com- 
ment, thus adopting the conclusion therein reached and the reasoning by which 
It was supported. If, as the plaintitï's counsel suggest, the question was not 
before the court in the flrst 'case, and so what was said upon it should be re- 
garded as dictum if attention Is flxed upon that case alone, yet when the three 
cases are considered together in connection wlth the fact that they were de- 
cided at the same term, by the same court spealdng through the same judge 
(Chief Justice Doe), and with the further fact that the flrst case Is cited as 
the authority for the décisions in the other two, it becomes apparent that the 
ûrst case must be treated as authoritative on the question." 
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Even if tlie cases decided before State v. Roberts are not in point, 
yet they contain many dicta whicli indicate that in the absence of an 
express grant from the state the fishery of a great pond is not of pri- 
vate ownership, and the facts in Bell v. Oflfutt are hardly distinguish- 
able from those in the case before us. Had it been reported, it must 
hâve affected considerably the arguments upon both sides. Therefore 
we find nothing which requires us to diiïer from the considered opin- 
ion of the Suprême Court of New Hampshire. 

We agrée with the Circuit Court in holding that, apart from the 
fishery, the interférence with the complainant's rights in the bordera 
of the pond does not warrant the interposition of a court of equity. 

The decree of the Circuit Court is affirmed, and the appellees recover 
their costs of appeal. 



GARRIGAN v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 14, 1908. Rehearlng De- 

nled June 4, 1908.) 

No. 1,341. 

1. Injunction— Violation— CoNTEMP'p— Civil ob Cbiminal Pkooeedinqs. 

Where, In a proceeding to punish respondent for contempt in violatlng 
a strike Injunction, there was neither allégation nor proof of his rela- 
tion to or privity with elther of the persons enjolned prlor to or apart 
from alleged acts In violation and contempt of such Injunction, the pro- 
ceedlngs were strictly crlminal in their nature, under the rule that a pro- 
ceeding for civil contempt obtalns only for the beneflt and enforcement of 
the rights of the parties to a suit, whlle proceedlngs for crlminal con- 
tempt are to punish for acts tn contempt of the power and dlgulty of 
court. 

2. Same— Pkoof by ApfidAvits. 

Where a crlminal contempt for violatlng an injunction is sought to be 
establlshed by affidavlts, the facts, to authorize a conviction, must be 
clearly establlshed. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Injunction, § 514.] 

3. Same— Steike In,iunction— Dtjty to Obet— Pebsons Not Parties. 

A person not one of the parties enjolned by a strike injunction, whlle 
not strictly chargeable for breach or violation of the injunction in the 
same sensé as those terms are applicable to the parties, is neverthelêss 
bound with other members of the public to observe its restrictions when 
known, to the extent that he must not ald or abet in its violation by 
others, nor set the known command of the court at défiance by interfér- 
ence with or obstruction of the known administration of justice, and if 
he does so the court's power to punish Is absolute. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 27, Injunction, § 495.] 

4. Same— Pétition. 

A pétition for violation of a strike Injunction by a person not a party, 
alleging in the alternative that respondent knew, or by the exercise of 
ordinary Intelligence mlght liave known, of the Issuance of the injunc- 
tion, was insnlRclent to charge hlm with knowledge thereof. 

5. Same— Ceiminal Contempt— Pbesumption of Innocence. 

In a proceeding for crlminal contempt In violatlng a strike injunction, 
respondent is entitled to the beneflt of the presumptlon of innocence. 

6. Same— Violation— Iînowledge— Evidence. 

In a proceeding for a crlminal contempt in the violation of a strike In- 
junction, évidence held lusufflelent to warrant a flndiug that respondent 
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who was EOt a party to the original proceedings, had knowledge of the 
Injunctlon, or that his act constltuted a contempt. 
[Ed. Note. — 'For cases In point, see Cent. Dig. vol. 27, Injunctlon, § 514.] 

T. Same. 

That respondent, a city flreman, assaulted a guard on one of petltloner's 
wagons during a strike, after the guard had been arrested and was In 
the custody of the city police authoritles, and had therefore ceased to act 
as a guard, did not constitute a violation of a strike injunctlon, restrain- 
ing persons from Interferlng with persons managing petitioner's horses, 
wagons, etc., in the conduct of its business. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 141 Fed. 679. 

The plalntiff in error, Daniel Garrlgan, was adjudged by the Circuit Court 
gullty of contempt, in the violation of an Injunctional order Issued by that 
court, In aiding and abetting the parties enjolned and interfering with the 
business and employés under the protection of such order, and the proceed- 
ings and judgment are brought for review by this writ of error. 
The judgment récites the proceedings and flndlngs and reads as follows: 
"It appearlng to the court that on April 28, 1905, the Employers' Teaming 
Company filed its bill of complaint in equity in sald court, in and for sald 
district and division thereof, praying for an injunctlon, both temporary and 
permanent, and that on sald April 28, 1905, on the application of sald the 
Employers' Teaming Company, sald court duly entered of record, in sald 
chancery proceeding, a temporary stay and Injunctional order, and that said 
the Employers' Teaming Company thereafter filed a pétition In said chancery 
proceeding for a ruie directlng Daniel Garrlgan to show cause by a short day 
why he should not be attached for contempt of said court for vlolatlng said 
temporary stay and Injunctional order ; and It further appearlng to the court 
that affldavits were duly filed with and in support of said pétition, and that 
upon the flUng and présentation of said pétition and afl[ldavits, said Daniel 
Garrlgan was duly ruled by said court. In said chancery proceeding, to show 
cause by May 31, 1905, at 10 o'clock a. m. why he should not be attached for 
contempt of said court for vlolatlng said temporary stay and injunctional or- 
der; and that said Daniel Garrlgan was duly and personally served with a 
certifled copy of said rule, and that he thereafter filed an answer thereto, 
supported by affldavits, and that rebuttal afiidavlts were flled by said the 
Employers' Teaming Company; and the court having heard and considered 
sald pétition, answer, and ail said affldavits, and also oral évidence then and 
there offered in open court by said the Employers' Teaming Company and also 
by said Daniel Garrlgan ; and the court having heard the arguments of counsel 
for sald respective parties, and being fully advised in the premises, and said 
Daniel Garrlgan having been présent in open court In person and by counsel 
at the hearlng on said rule, and beIng also now hère présent In open court in 
person and by counsel — the court finds: That sald Daniel Garrlgan on May 
2, 1905, in the city of Chicago, in said district, had full knowledge of the 
existence of said temporary stay and Injunctional order and of the terms 
thereof, and with such knowledge did then and there knowingly, willfully, and 
Intentlonally violate said stay and injunctional order, and did then and there, 
with full knowledge of the existence of sald temporary stay and injunctional 
order, and of the terms thereof, knowingly, willfully, and intentionally aid and ' 
abet the défendants, or sonie of them, to said bill of complaint in committing 
acts and grievances complained of In sald bill of complaint and prohibited by 
said stay and injunctional order. And the court further flnds that sald 
Daniel Garrlgan on the date and at the place last aforesaid, and with full 
knowledge of the existence of said temporary stay and injunctional order, 
and of the terms thereof, did knowingly, willfully, and intentlonally and con- 
trary to and in violation of the terms of said stay and Injunctional order in- 
terfère with, hinder, obstruct, and aid and abet the défendants, or some of 
them, to said bill of complaint tn interfering with, hindering, and obstructing 
the business of said the Employers' Teaming Company, and also Its employés 

163 F.— 2 
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and agents, while they were then and there engagea in the conduct and opéra- 
tion of its business ; tliat said Daniel Garrlgan lias falled to show cause wby 
he should not be attached and punished as for oontempt of this court for 
violating said temporary stay and injunctional oi'der ; that said contempt bas 
tended to defeat and impair the rights and Interests of said the Employers' 
Teaming Company and to obstruct justice, and brlng the administration of 
justice into contempt. Wherefore, the premises consldered, it is hereby order- 
ed, adjudged, and decreed that said rule to show cause be and the same here- 
by is made absolute. And It is further hereby ordered and decreed by the 
court that the said Daniel Garrlgan was and is, and he hereby is adjudged, 
gullty of and lu contempt of thls court, and that said Daniel Garrlgan stand 
committed to 'and be coufined and imprisoned in the county jall of Du Page 
county, in AVheaton, in said county. In the state of Illinois, for any during the 
period of three months, unless he shall be sooner discharged therefrom by due 
process of law, and that a warrant of commltment do now issue in due form 
for the arrest forthwith of said Daniel Garrlgan, dlrected to the United States 
Marshal for the Northern district of Illinois, and that, when arrested by said 
marshal, said Daniel Garrlgan be committed to said jall, and that he be there 
held for the said period of three mouths, unless soouer discharged therefrom 
by due process of law, and that said tenu of imprisonment shall begin when 
said Daniel Garrlgan Is lodged In said jail, as herein provided." 

The Injunctional order referred to ran against varlous trade organlzations 
and Individuals, named as défendants In the bill flled by the Emloyers' Team- 
ing Company — the plaintiff in error not being named therein, nor party of rec- 
ord in any form — and "each and every of the agents and servants of the 
said défendants and of each of them, and any and ali other persons and as- 
sociations now or hereafter aldlng or abetting or confederating or acting in 
concert with said défendants or any or elther of them, In committlng the acts 
and grlevances or any of them complalned of in said bill of complaint," and 
restralned the commission of varlous acts, Including the following: "Hlnder- 
ing, obstructing, or stopping any of the business of the complalnant, the Em- 
ployers' Teaming Company, in the maintenance, conduct, management, or opéra- 
tion of any of Its business, barns, stables, horses, wagons, or properties of any 
klnd in the clty of Chicago; * • * also, from in any manner Interferlng 
with, hindering, obstructing or stopping the passage along and through the 
streets of said clty of any of complainant's wagons, teams, or teamsters in and 
about the business of complalnant; • • * and also from accompanying, 
following, talking with, or calling upon any person or persons employed by or 
doing business with said complalnant against the express will of said person 
or .persons, for the purpose of or In such manner as to Intimldate, threaten, or 
coerce any such person or persons ; * • * and also, elther slngly or In 
comblnatlon with othérs, from plcketlng, besetting, or patroUlng any place or 
places where said complainant's employés, teams, wagons, stables, barns, or 
other property may be or happen to be In said clty ; • * • and also, from 
orderlng, assisting, aldlng, or abetting in any manner whatsoever any person 
or persons to commit any of the acts aforesald." It further provided for 
service of the order upon and in respect of the défendants therein, and that 
it "shall be binding upon ail of said défendants and ail other persons whom- 
soever from and after the time they severally bave knowledge of the allow- 
ance of this order." 

Daniel L. Cruice and William H. Slack, for plaintiff in error. 
Levy Mayer, for the United States. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Jndge. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
plaintiff in error was not a party to the bill filed by the Employers' 
Teaming Company for injunctional relief, nor a member of either of 
the associations named as défendants therein, nor named in the re- 
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straining order whereof violation is averred in thèse contenipt pro- 
ceedings, and neither averment nor proof appears of his relation to 
or privity with either of the parties enjoined, prior to or apart from 
the alleged acts in violation and contempt of such order. Thus the 
proceedings and conviction which are brought for review under this 
writ of error are distinctly criminal in their nature, and reviewable 
in conformity with the established doctrine of such procédure. Bes- 
sette v. W. B. Conkey Co., 194 U. S. 334, 336, 34 Sup. Ct. 665, 48 
L. Ed. 997; Matter of Christensen Engineering Co,, 194 U. S. 458, 
459, 34 Sup. Ct. 739, 48 L. Ed. 1073. Whatever of confusion ap- 
peared in the authorities, prior to the décisions above cited, as to the 
distinction in contempt proceedings between those of civil and crim- 
inal nature — the one remédiai for the benefit and enforcement of the 
rights of parties to a suit, and the other to punish for acts in contempt 
of the power and dignity of the court — that classification has become 
the settled rule for testing the nature of the proceeding and review^able 
questions. 

The proceedings against the plaintiff in error were instituted by a 
pétition filed by the Employers' Teaming Company, as complainant 
in the above-mentioned bill, averring, in substance, the issuance of 
the injunctional order referred to, its wide pubhcation in newspapers 
in Chicago, and posting conspicuously on ail the wagons of com- 
plainant which were engaged in the opération described, and stating 
"upon information and belief that each of the persons hereinafter 
named as respondents to this, its said pétition, did at the time of the 
commission of the acts hereinafter complained of bave full knowledge 
and notice of the issuance of said temporary stay or injunctional 
order, and knew, or by the exercise of ordinary intelligence might 
hâve known, of the issuance of said injunctional order." There- 
upon the pétition charges that the plaintiff in error (and numerous 
other persons named) "violated said injunctional order as aforesaid, 
at the time, place, and in the manner set forth in the affidavits of 
Solon W. Baxter" and seven other persons attached to and made a 
part of the pétition. An answer was filed by the plaintiff in error, 
under a rule entered and served to show cause why he should not be 
adjudged guilty of contempt and after raising various objections to 
the pétition and proceeding, which dénies under oath commission of 
the several acts and offenses charged in the pétition and affidavits, and 
dénies knowledge or notice of the injunction, or violation thereof 
"intentionally or otherwise." Motion was made and denied to dis- 
charge the rule to show cause upon this sworn answer, and the case 
proceeded to hearing, with sufficient objections urged and saved on 
behalf of the plaintiff in error to raise the various propositions on 
which error is assigned. 

The évidence upon which the conviction rests appears in a bill of 
exceptions, and consists mainly of ex parte aihdavits, purporting to 
be made by witnesses of the occurrences in controversy — with a 
single witness, one Dimick, produced and testifying in open court — 
which affidavits were submitted on behalf of the parties respectively. 
In the opinion filed by the trial court it is aptly remarked that the 
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opposing affidavits, "as is usual in such controversies, were directly 
contradictory of each other"; and that, in "such irreconcilable con- 
flict of testimony, it is often impossible to get a due to the truth." 
While thèse affidavits concur in proving a case of mob violence dur- 
ing the attempted movement of complainant's teams and wagons 
through the streets of Chicago, and riotous interférence with the 
persons guarding them, those introduced for the prosecution and dé- 
fense are "directly contradictory" in ail the facts bearing upon the 
issues involved, both in respect of the conduct of the parties, col- 
lectively and individually, engaged in the riot, and of the part and 
conduct of the plaintiff in error therein. Assuming, without deciding, 
that it was within the discrétion of the trial court to hear the case 
upon such affidavits, instead of ascertaining the facts from testimony 
taken in open court, as was the course adopted in the Savin Case, 
131 U. S. 267, 268, 9 Sup. Ct. 699, 33 L. Ed. 150, and mentioned as 
of course in United States v. Shipp, 203 U. S. 563, 575, 27 Sup. Ct. 
166, 51 L,. Ed. 319, the facts to authorize conviction must neverthe- 
less be clearly established, and the affidavits introduced hère exemplify 
the infirmity of such ex parte means for the "légal understanding" of 
facts in controversy intended by the rules of évidence. 

In any view of the charges of contempt and évidence so received, 
it is unquestionable that the only issues of fact were: (a) Whether 
the accused had knowledge of the injunction; and, if such knowledge 
appeared, whether he committed acts, either (b) in aid of its violation 
by the parties enjoined, or (c) in plain défiance of its terms — and thus 
in contempt of the authority and commands of the court. As it is 
neither charged nor proven that the plaintiff in error was one of the 
parties enjoined, he is not chargeable for breach or violation of the 
injunction, in the well-recognized sensé of those terms applicable to 
parties. He was bound, alike with other members of the public, to 
observe its restrictions when known, to the extent that he must not 
aid or abet its violation by others, nor set the known command of the 
court at défiance, by interférence with or obstruction of the admin- 
istration of justice; and the powér of the court to proceed against 
one so offending and punish for the contemptuous conduct is inhérent 
and indisputable. Seaward v. Paterson, 1 L. R. Ch. Div. (1897) 545, 
554, 76 Law Times (N. S.) 215 ; In re Reese, 107 Fed. 942, 47 C. C. 
A. 87, 90. We believe the above-mentioned distinction in contempt 
proceedings, between disobedience of the injunction by parties and 
privies and the conduct of others in contempt of the authority and 
commands of the court, to be elementary, and the sufficiency of the 
évidence in the case at bar to support conviction must be tested there- 
under. The question discussed in the briefs, whether the gênerai 
averment in the pétition that the plaintiff in error "violated said in- 
junctional order," authorized réception of this évidence to establish 
either class of contempt relied upon for conviction, is not involved 
in our view of the eiïect of the affidavits, incorporated in the pétition, 
that they aver such facts and furnish notice for the introduction. The 
pétition is plainly defective, however, in the averments to charge the 
plaintiff in error with knowledge of the injunction — stating alter- 
natively that he "knew, or by the exercise of ordinary intelligence 
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tnight hâve known, of the issuance" — but laying out of view for the 
présent inquiry the objection raised thereupon, we proceed to consid- 
ération of the versions of fact on which the finding and conviction 
are predicated, to ascertain their bearing and sufficiency. 

The présent proceedings arose out of notorious conditions of mob 
violence which attended a strike in Chicago, known as the "teamsters' 
strike," in April and May, 1905. We are not authorized, however, 
to consider upon this review either the serious questions, pubUc or 
private, which were involved, or the effect of the disturbances and 
violence upon the business and welfare of the community, as pressed 
to attention in the argument in support of the judgment. The is- 
sues to be determined are not of riotous and unlawful conduct, in at- 
tack upon the teams and guards, nor whether the testimony tends to 
show commissions of offenses by the plaintiff in error against the 
State and public, either by way of inciting a mob to acts of violence 
or in breaches of the peace. Such offenses are not within the cog- 
nizance of the trial court, and the judgment cannot rest on their com- 
mission, however convincing the proof may appear. While the "con- 
tempt proceeding is sui generis," it is distinctly criminal in its nature 
(Bessette v. W. B. Conkey Co., supra), and the accused is clearly en- 
titled to the benefits of the common-law presumption of innocence, 
with its strict requirement of proof for conviction, although the plead- 
ings may not be subject to the technical rules of the criminal law. 

Taking up the affidavits introduced in support of the charges of 
contempt, they plainly state a vicions attack upon two teams of the 
complainant and the persons attending as guards, by a mob and in- 
dividuals named, for the manifest object of obstructing the teams 
and injuring the guards. They identify the plaintiff in error as one 
of the assailants, "in the uniform of a city fireman," and state: That 
he was following up the teams and guards, in their passage through 
the Street; that he was observed "throwing stones at the colored men 
guarding the teams," was swearing at the guards, "calling vile names," 
and cried out to the croud, to "hang the damned niggers"; and that 
he ultimately assaulted and struck one of the guards, after such guard • 
was arrested by the city police force, was in their custody and either 
in a police wagon or "getting into it." The single witness, Dimick, 
called to testify upon the hearing, states only the last-mentioned assault 
upon the guard so arrested and in custody in the police wagon. Thèse 
versions of fact, in substance — without a fact stated to connect the 
mob violence or individual attacks with parties named in the injunc- 
tion, either as associations or individuals, or with express défiance of 
such injunction, and with no proof tending to show knowledge of 
the injunction or intent to defy its commands, aside from the al- 
leged publications of the order in the public press and notices thereof 
borne upon the wagons thus interfered with — constitute the évidence 
upon which the plaintiff in error is adjudged guilty of contempt. On 
the part of the plaintiff in error, his présence when the conflict oc- 
curred is admitted, but his testimony is spécifie in déniai of every act 
of violence or participation above mentioned, and he states, in sub- 
stance, that his only part in the disturbance was to assist "the police 
tp protect life and property," and that he did so assist in quelling the 
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riot and arresting rioters, in conformity with his understanding of 
his duty, as one of the city firemen. This version is supported by 
several afHdavits, by policemen and other witnesses, and subséquent 
proceedings in the criminal court were introduced by way of cor- 
roboration. Further statements by thèse affiants, in référence to the 
conduct of persons acting as guards, are deemed immaterial in any 
view of the issues. 

With the stories thus contradictory as to the participation and con- 
duct of the plaintiff in error, we are impressed with tlie view indicat- 
ed in the opinion of the trial court that it is difHcult, to say the least, 
to ascertain the true version; but solution thereof is not involved 
hère as a reviewable question, The findings by the court stated in 
the judgment are in gênerai terms, in effect, that plaintiff in error, 
(a) with full knowledge of the injunction, (b) did willfuUy and in 
violation of its terms interfère with, "and aid and abet the défend- 
ants, or some of them, to said bill," in interfering with "the business 
of said the Employers' Teaming Company" and its employés and 
agents engaged therein, and (c) that he "bas failed to show cause why 
he should not be attached and punished as for contempt." While we 
are not at liberty to refer to the opinion of the court for other or 
spécifie findings of fact, we assume for the purposes of the présent 
inquiry that the above-mentioned statements of fact by the witnesses 
for the prosecution are adopted by the finding as the true version, 
and thus made conclusive hère for the purposes of review; and it is 
further assumed that the déductions in the findings, as stated, amount 
to a finding of both of the classes of contempt above defined, namely, 
aiding and abetting violation of the injunction by a party, and con- 
temptuous interférence as an outsider. Thereupon, the question is 
presented whether thèse déductions are sustained by proof. 

We are of opinion that each of the findings is unsupported, in any 
admissible view of the facts so established. The finding that the plain- 
tiflf in error had "full knowledge of the injunction"— -a fundamental 
requisite for either charge of contempt — rests alone on the alleged 
publicity of the issuance, through newspapers and notices thereof 
which were posted on the wagons intercepted by the mob. No testi- 
mony appears of word or action on the part of the plaintiff in error, 
or in his hearing, in référence to the injunction; nor that his atten- 
tion was directed to the wagons, their contents, or any notices there- 
on. He is clearly entitled to the benefit of "the presumption of in- 
nocence, as évidence in favor of the accused, introduced by the law 
in his behalf" (Cofiin v. United States, 156 U. S. 432, 458, 460, 15 
Sup. Ct. 394, 39 L,. Ed. 481, reaffirmed in the récent opinion of this 
court in Dalton v. United States, 154 Fed. 461, 83 C. C. A. 317), 
which arises alike in respect of notice and conduct, as "an instrument of 
proof created in his favor"; and the mère inference of "full knowl- 
edge," derived solely from the above-mentioned facts, is without force, 
as we believe, to overcome the express déniai of knowledge on the 
part of the accused, fortified by the presumption thus defined. The 
finding of such knowledge therefôre is unsupported by the needful 
proof to authorize conviction and cannot be upheld under the fore- 



PHILIPPI COLLIEEIES OO. V. THOMPSON. 23 

going view. So the question whether thfe insufficient averment there- 
of iu the pétition consti tûtes reviewable error does not require solution. 

Upon thèse premises therefore, that knowledge of the injunction 
is unproven, and that no proof appears that the plaintiff in error was 
engaged by or vvith any person or association enjoined in its viola- 
tion, we are of opinion that the évidence fails to establish cause for 
his conviction of contempt of court, within either of the classes found 
and adjudged against him. The misconduct stated by the witnesses 
for the prosecution — in assailing and abusing the guards, who were 
protecting the movement of the teams, and inciting the mob to like 
interférence — however criminal in its nature and disturbing in pur- 
pose and eflfect, thus standing alone, does not constitute contempt 
within either définition of such offense. Willful défiance and con- 
tempt of the authority and order of the court cannot be intended or 
committed without information that such authority has been exercised 
in the issuance of an injunction protecting the movement and services 
thus interfered with. Nor is the alleged misconduct brought within the 
finding of violation of the order, in aiding or abetting "the défend- 
ants, or some of them, to said bill of complaint, in committing the 
acts and grievances complained of," for the further reason that it 
does not appear in évidence that any such parties were engaged in 
the attack, directly or indirectly. In référence to the alleged subsé- 
quent assault upon one of the guards, when such guard was under 
arrest and in the custody of the police authorities, we deem it suffi- 
cient to remark that the guard was not then serving as escort, and 
any offense then committed was against the dignity of the state, and 
not that of the court issuing the injunction. 

For want of évidence that the plaintiff in error was guilty of con- 
tempt of court in his alleged misconduct, the judgment of the circuit 
court is reversed, with direction to discharge ti&e rule against the 
plaintifï in error. 



PHILIPPI C50LLIERIES CO. v. THOMPSON. 

(Circuit Court of Appeals, Fourth Circuit May 6, 1908.) 

No. 758. 

Vendob and Pubchaseb— Constbuction of Contbact— Constbuino Instru- 
ments TOGETHKB. 

Where a deed to property and notes for a part of the purchase money 
are executed at the same tlme, they should be regarded as one Instrument 
and read together. 
Same— INTEKEST Payments— Erfobcement or Lien Resebved in Deed. 

A deed to property, executed In September, 1905, after provldlng for a 
deferred payaient of purchase money on September 1, 1906, vvith In- 
terest, contalned the folio wing further provisions: "And the remalnlng 
sum • * ♦ Is to be pald In nine equal annual payments * » ♦ 
from September 1, 1906, with interest on sald annual payments f rom Sep- 
tember 1, 1905, at the rate of C per cent., payable annually, as evldenced 
by thelr negotlable promlssory notes for said several sums bearlng even 
date herewlth, * ♦ * to secure which deferred payments a vendor's 
lien is hereby expressly retalned. * * * It Is erpressly understood 
that, In case def ault be made in the payment of any of said deferred pay- 
ments of purchase money or the accrued annual Interest when due, then 
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and In that eyent ail remalnlng unpald payments shall be Immedlately 
due and payable." The notes were severally made payable September 1, 
1907, and each year thereafter, "witli Interest at the rate of 6 par centum^ 
per annum from September 1, 1905, until paid." HeU that, construing 
the deed and notes together as one contract, the interest on the entire 
amount of the deferred payments was payable aunually, and that on the 
fallure of the purchaser to pay the first year's Interest on September 1, 
1906, the vendor was entitled to déclare the entire amount due and to 
foreclose the lien therefor ; sueh suit being based upon the deed, and not 
upon the notes. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Clarlcsburg. 

Wm. A. Glasgow, Jr. (John Bassel and Edward W. O'Meara, on 
the briefs), for appellant. 

John W. Davis (Ira E. Robinson, Warder &• Robinson, and Davis 
& Davis, on the briefs), for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELL, District Judges. 

PRITCHARD, Circuit Judge. This is an appeal from a decree of 
the Circuit Court of the United States for the Northern District of 
West Virginia. On the 22d day of September, 1905, Albert Thomp- 
son and wife sold and conveyed to the Philippi Collieries Company 
certain coal property, with the improvements thereon, in Barbour 
county, W. Va. The price which the purchaser agreed to pay was 
$400,000, and of that sum $50,000 was paid in cash and the remainder 
to be paid as follows: Twenty-five thousand dollars, with interest at 
6 per cent, on March 1, 1906; $25,000, with interest at 6 per cent, 
on September 1, 1906 ; "and the remaining sum of three hundred 
thousand dollars ($300,000) is to be paid in nine (9) equal annual pay- 
ments of thirty-three thousand three hundred and thirty-three dollars 
and thirty-three cents ($33,333.33) each, from September 1, 1906, with 
interest on said annual payments from September 1, 1905, at six per 
cent. (6 per cent.), payable annually, as evidenced by their negotiable 
promissory notes for said several sums, bearing even date herewith and 
payable at the First National Bank of Philippi, Philippi, W. Va., to 
secure which deferred payments a vendor's lien is hereby expressly 
retained upon ail the property by this deed conveyed." On March 1, 
1906, the purchaser (appellant) paid the note for $35,000 then due, 
with interest at 6 per cent, from September 1, 1905. On September 1, 
1906, the purchaser paid the note for $85,000 then due, with interest 
at 6 per cent from September 1, 1905. After payment by the pur- 
chaser of $100,000 of principal and $3,250 of interest, on account of 
the price of the property, on September 1, 1906, the vendor (appellee) 
demanded that, in addition to the payment of the note then due, the 
purchaser should pay $18,000, the interest claimed from September 1, 
1905, to September 1, 1906, one year, on $300,000, the remainder of the 
purchase money evidenced by the nine negotiable promissory notes 
above mentioned. The purchaser declined to pay this $18,000 then, 
on the ground that he was only required to pay the interest each year 
upon the note becoming due. The vendor claimed that the purchaser 
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was in default by reason of failing to pay the $18,000 above mention- 
ed, and by reason thereof that the entire balance of purchase money, 
to wit, $300,000, with interest thereon from September 1, 1905, 
amounting to $18,000 became due and payable. 

The important part of the deed, so far as the questions presented 
by this record are concerned, is to be found on page 47, as follows : 

"The residue of sald purchase money, to wit, three hundred and flfty thou- 
sand dollars ($350,000), Is to be paid as follows, to wit: Twenty-flve thousand 
dollars ($25,000) is to be paid on the Ist day of March, 1906, with interest at 
six per cent. (6 per cent.) from September 1, 1905 ; twenty-five thousand dol- 
lars ($25,000) on September 1, 1906, with interest at six per cent. (6 per cent) 
from September 1, 1905. And the remaining sum of three hundred thousand 
dollars ($300,000) is to be paid In nine (9) equal annual payments, of thirty- 
three thousand three hundred and thirty-three dollars and thirty-three cents 
($33,333.33) each, from September 1, 1906, with interest on said annual pay- 
ments from September 1, 1905, at six per cent. (6 per cent.), payable annually, 
as evidenced by their negotiable promissory notes for sald several sums, bear- 
Ing even date herewith and payable at the First National Bank of Philippl, 
Philippi, W. Va., to secure which deferred payments a vendor's lien is hereby 
expressly retained upon ail the property by this deed conveyed. It is ex- 
pressly understood that in case default be made in the pay ment of any of sald 
deferred payments of purchase money, or the accrued annual Interest when 
due, then and in that event ail remaining unpald payments shall be due and 
payable," etc. 

The nine notes referred to in the deed as évidence of the payments 
of principal and interest to be made were uniform and of the foUow- 
ing form: 
"No. 
"$33,333.33/100. Philippi, W. Va., September 22, 1905. 

"On the Ist day of September, 1907, after date, with interest at the rate 
of six per centum per annum from September 1, 1905, until paid, Philippi 
Collieries Company promises to pay the order of Albert Thompson thirty-three 
thousand three hundred and thirty-three and 33/100 dollars, for value re- 
ceived, negotiable and payable at the First National Bank of Philippi, West 
Virginia. This note is one of eleven, two of which are for twenty-flve thou- 
sand dollars each, and the remaining nine for thirty-three thousand three 
hundred and thirty-three and one-third dollars each, the flrst two payable 
In six and twelve months from September 1, 190S, respectively, and the other 
nine in two, three, four, flve, six, seven, eight, nine, and ten years from 
said September 1, 1905, respectively, with interest from that date, negotiable 
and payable at the First National Bank of Philippi, West Virginia, and 
secured by a vendor's lien retained in the deed this day executed by Albert 
Thompson to said Thompson to said corporation, the Philippi Collieries Com- 
pany, for certain lands, coal and other property situated in Barbour county, 
West Virginia, and the right is expressly reserved In each and ail of said 
notes to pay the whole number thereof and the amount due thereon at any 
time upon the maker givlng three months' notice to said Thompson, or his as- 
signée of Its purpose so to do. 

"Philippi Collieries Company, 

"By Robert G. Young, Its Président. 

"Attest: Albert Blaclcburne, Secretary." 

On January 21, 1907, Albert Thompson filed his bill against the 
Philippi Collieries Company in the Circuit Court of the United States 
for the Northern District of West Virginia to enforce the vendor's 
lien reserved in his deed to the Philippi Collieries Company, alleging 
that by reason of the purchaser's failure to pay the $18,000 of interest 
on the $300,000 of purchase money on September 1, 1906, the entire 
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$300,000, with 'nterest from September 1, 1905, became then due and 
payable. On February 20, 1907, the défendant answered, and, proof 
having been taken on other points presented by the bill, on the 26th 
of February, 1907, a decree was entered by the Circuit Court, declar- 
ing that by reason of the failure of the purchaser to pay, on the Ist 
of September, 1906, the $18,000 of interest then accrued on the $300,- 
000 balance of purchase money, evidenced by the nine notes, payable 
annually on the Ist day of September, from 1907 to 1915, both inclu- 
sive, the entire balance of the purchase money became due and pay- 
able on September 1, 1906. The decree required the défendant to pay 
to the plaintiff the sum of $336,750, with interest thereon from Febru- 
ary 26, 1907', and, unless the same was paid "within the period of nine- 
ty (90) days next following the date of" the decree, the spécial mas- 
ters therein appointed were required to sell the property conveyed to 
the Philippi Collieries Company by Albert Thompson and apply the 
proceeds to the discharge of the vendor's lien aforesaid. From this 
decree the appellant, the Philippi Collieries Company, appealed, on the 
ground that up to the Ist of September, 1906, it had paid to Thomp- 
son the sum of $75,000; that on that day a further note of $25,000, 
with interest from September 1, 1905, became due and payable, and 
was paid by it; and that the interest upon the remaining nine notes, 
amounting in ail to $300,000, was not then due and payable, and that 
the court below erred in holding that any part of the interest upon said 
notes became "due and payable" on September 1, 1906. 

The question involved in this controversy is as to whether the in- 
terest on the several notes executed by appellant becomes due and pay- 
able annually. In order to correctly détermine this question, it be- 
comes necessary to consider the transaction between the parties in 
its entirety. This is the only means by which we can arrive at a cor- 
rect conclusion as to the intention of the parties at the time the con- 
tract was consummated. The language of that portion of the deed, 
or vendor's lien, which relates to the matters at issue, reads as follows : 

"And the remaining sum * * * is to bo paid in nine annual payments 
* * * from September 1, 1906, with interest on said annual payments 
from September 1, 1906, -wltli interest on said annual payments from Sep- 
tember 1, 190.5, at the rate of 6 per cent., payable annually. * * * It Is 
expressly understood that in case default be made in the paynient of any of 
said deferred payments of purchase money, or the accrued annual interest 
when due, then and in that event ail remaining unpaid payments shall be im- 
mediately due and payable," etc. 

Thus it is expressly provided, first, that, if default shall be made of 
any deferred payments of the purchase money, in that event ail the 
remaining payments shall be due and payable. It is also provided as 
a condition that, when the accrued annual interest shall become due 
and default shall be made in the payment of the same, in that event 
ail the remaining unpaid installments shall become due and payable. 
If thèse notes represented the entire contract, the contention of appel- 
lant that the interest on the same is not due until the maturity of each 
note would undoubtedly be true ; but it must be borne in mind that 
at the time the notes were executed the deed was also executed, and 
that the exécution of the notes with full knowledge of the provisions 
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œntaîned in the deed had the effect of writing into the notes the pro- 
visions of the deed, thereby making- them a part of the contract be- 
tween the parties. The acceptance of the deed by the grantee made 
it a complète contract, and the parties are bound by ail the provisions 
and covenants which it contains, and are afïected with notice of them. 
It is a well-estabHshed rule of construction that written instruments 
relating to a particular transaction should be construed so as to give 
force to the entire agreement and in order that each provision of the 
same, if possible, may prevail. In the case of Low et al. v. Black- 
ford et al., 87 Fed. 393, 31 C. C. A. 15, in the syllabus, it is stated : 

"A mortgage and bonds and coupons secured thereby are to be construed as 
one contract." 

Also in the case of Brewer v. Penn Mutual Life Ins. Co., 94 Fed. 
347, 36 C. C. A. 289, it is said : 

"Where notes and a deed of trust seeuring the same are executed at the 
same time, they should be regarded as one instrument and read together." 

In the case of Kitchin v. Grandy, 101 N. C. 97, 7 S. E. 668, among 
other things, it is stated: 

"The guaranty was accepted on thèse terms, and most clearly It Ilmlts 
the claini of the défendant upon the notes and crops to $1,500, and excludes 
ail above that sum. It eannot be nocessary to refer to authorlty for the 
proposition that papers executed at the same time, or acted upon eojointly, 
together constitute the contract, and ascertaln the resiiective relations and 
obligations of the parties to it." 

The following cases fully sustain this view of the matter: 

"Where a deed of trust and mortgage are executed at the same time to 
secure the same notes, they should be construed as one instrument." Wheeler 
& Wllson Mfg. Co. V. Howard (C. O.) 28 Fed. 741. 

"The decided welght of the opinion in this country Is that a note and mort- 
gage executed at the same time and as one transaction are to be construed 
together, and so far as possible construed as one Instrument." Swearingen 
V. Lahner, 93 lowa, 147, 61 N. W. 431, 26 L. R. A. 765, 57 Am. St. Rep. 261. 

"The mortgage may descril>e the note as well, and thus quallfy the terms 
of the note. For instance, where a note was glven payable In flve years from 
date, with Interest at 10 per cent., and at the same time a mortgage was given 
to secure the payment of the note, In which it was stipulated that the In- 
terest should be 'payable annually,' the agreement was held to be that in- 
terest at 10 per cent, should be payable annually, and that foreclosure mlght 
be had for the nonpayment of interest." 1 Jones on Mortgages, § 71. 

"Where, a note is secured by mortgage, and there is a provision in the mort- 
gage not contalned in the note, the mortgage will control." Daniel on Ne- 
gotiable Instruments, § 835. 

"A note and a mortgage seeuring the same, when executed contemporaneous- 
ly, are to be construed as constituting one contract, and the stipulations 
of the mortgage with référence to the maturity of the debt because of a 
fallure to pay interest when due wlll be glven effect, so as to cause the note 
to become due and payable before the time expressed on its face." Evans v. 
Baker, 5 Kan. App. 68, 47 Pac. 314. 

The principles enunciated in the foregoing cases fully sustain the 
contention of counsel for the appellee in the case at bar. The notes 
being silent as to when interest shall become due, it is well settled that 
the provisions of the mortgage or vendor's lien should control. There 
is nothing contained in the vendor's lien inconsistent with the condi- 
tions contained in the notes. It is provided in the notes that interest 
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on the same shall be paîd at the rate of 6 per cent, per annum, and ît îs 
expressly provided in the deed that the payments shall be made annu- 
ally, and that in case of default in the payment of interest annually, 
or of principal at maturity, the whole amount of the note shall become 
due and payable. The deed, from the very nature of the transaction, 
is controlling, especially in view of the fact that the notes are silent 
as to the time of payment of interest. The remedy afiforded the vendee 
upon the payment of the amount due the vendor is contained in the 
deed, which is in the nature of an agreement to convey title to the prem- 
ises when the several amounts as evidenced by the notes shall hâve 
been paid. 

Appellant had full knowledge of the provisions contained in the deed 
as to the payment of annual interest at the time the notes were executed, 
and it necessarily follows that the exécution and delivery of the notes 
to the vendor, under such circumstances, was in the nature of an ac- 
ceptance of the terms contained in the deed as to the time when the 
interest should become due and payable. The vendor, on the one hand, 
contracted with the vendee that upon the happening of certain condi- 
tions, to wit, the payment of the interest annually as it became due 
and the payment of the notes at maturity, he would make a good and 
sufficient title to the premises in question. The vendee, on. the other 
hand, executed the notes in question and agreed to pay the principal 
at the times specified therein, and made no provision as to the time 
of the payment of interest, thereby assenting to the provisions of the 
deed with respect to the payment of the same as a part of the contract 
between the parties. The notes are simply évidence of indebtedness, 
and beyond this no spécial importance in a case like the one now be- 
fore us can be attached to them. 

This is not an action at law based upon the notes, or any of them, 
but is a suit in equity, predicated upon the deed, for the purpose of 
enforcing a lien which it provides in accordance with the terms of 
such deed, or vendor's lien, by which this lien was created. The ven^ 
dor, having reserved this lien for his protection, has elected to come in- 
to a court of equity for the purpose of enforcing the remedy therein 
provided; the notes being used simply for the purpose of indicating 
the amount of the indebtedness and nothing more. The vendee, at 
the time of the purchase of the property in question, with full knowl- 
edge of the provisions of the lien reserved by the vendor, acquiesced 
in the same. Therefore the only question before us is as to whether 
there has been a compliance on the part of the vendee with the terms 
of the instrument upon which the vendee relies for the enforcement 
of his lien, and, it appearing that the stipulations of the deed hâve not 
been complied with, it becomes the duty of the court to enforce the 
same by proper decree. 

We hâve carefuUy çonsidered the case of Railway v. Sprague, 103 
U. S. 756, 26 L. Ed. 554, and are of opinion that it does not apply to 
the case at bar. There is an obvions distinction between the facts in 
that case and the circumstances under which the vendor's lien was re- 
tained in this instance. There a mortgage was executed for the pur- 
pose of securing the payment of the bonds described on the face of 
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the mortgage. In that case the bonds which were intended to be put 
in circulation on the market constituted the original and terminating 
contract, and it was the intention of the parties, by the exécution of 
the mortgage, to provide the means by which the payment of the same 
was to be secured. In a case like that, where notes or bonds are is- 
sued for the purpose of placing the same in circulation, it is the policy 
of the law to treat the holders of the same as innocent purchasers, and 
as such it would be manifestly unfair to hold that they had notice of 
any provision not appearing on the face of such instruments. In the 
case of Coles v. Withers, 33 Grat. (Va.) 195, the court clearly dra\ys 
the distinction between securities of the former and latter classes in 
the following language: 

"IndMd, it may be a question whether a reserved lien Is not of a higher 
nature than a mère mortgage securlty. In many cases the mortgage Is treat- 
ed as a mère incident to the debt, whereas the lien reserved is an express 
charge Inhérent by its nature npon the land, which, In e<juity, is a natural 
primary fund (or its payment. However that may be, a vendor who reserves 
a lien upon the land, and taUes also the hond of the vendee for the purchase 
money, has two securities, to either of which he may resort at hls pleasure. 
The lien Is a securlty not for the bond, but for the debt. Clearly, therefore, 
the niere cancellation or the snrrender of the bond caunot extinguish the debt, 
and the lien given for its payment, unless the transaction manifestly and 
plainly was so intended. So long as the debt exlsts, the court will never pré- 
sume the chief securlty taken for its payment has been surrendered, without 
satisfaction, unless upon the clearest and most convinclng testimony." 

And further in the opinion in the same case it is said : 

"Thèse securities should not be confounded with mère personal securities, 
or obligations for the payment of money of any class or grade whatever. A 
bond, promlssory note, or a simple contract for the payment of money in any 
shape or form is a personal contract, which surely cannot, at law or In equity, 
be asslmllated to or govemed by the principles applicable to a mortgage of 
any description. The plalntiffs do not ask to hâve their speclalty or simple 
contract enforced as a means of obtainlng payment from their debtors. They 
are hère as vendors agalnst the défendant as their vendee, and they claim 
the beneflt of the lien they hold as an incident to that relatlonshlp." 

For the reasons herein stated, the judgment of the court below is 
affirmed. 
Affirmed. 

WADDILL, District Judge (concurring). I concur in the resuit 
reached by the court, but base my conclusion upon the fact that this 
is a proceeding to enfcrce a vendor's lien for unpaid purchase money 
for property sold, expressly reserved upon the face of the deed or 
contract of conveyance by the vendor. In such case, where there is 
uncertainty as to the meaning of the undertaking regarding the time 
of payment of interest upon arrearages of the purchase money, the 
conveyance, constituting the vendee's muniment of title, should be 
looked to to elucidate the ambiguity, and control in the ascertainment 
of the parties' rights thereunder, rather than any note, bond, or other 
évidence of indebtedness given by the vendee for the payment of such 
unpaid purchase money. Coles v. Withers, 33 Grat. (Va.) 186, 195, 
196, and cases cited. In the ordinary foreclosure suit, or suit to en- 
force the lien of a mortgage, trust deed, or other securlty upon prop- 
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erty, executed by the debtor, or mortgagor, or lienor, for the purpose 
of securing payment of obligations, whether in the shape of mortgage 
bonds or notes, or other évidence of debt, in case of ambiguity in the 
terms of the mortgage, trust deed, or other obligation so given to 
secure such indebtedness, as respects the payment of interest thereun- 
der, I hâve no doubt that the évidence of debt thus given under an 
instrument in the hands of the holder thereof would control where, 
as in this case, the time of payment of interest is explicitly stated in 
the évidence of debt. Railway Co. v. Sprague, 103 U. S. 756, 26 L. 
Ed. 554. A différent rule doubtless prevails if the time of payment 
of interest in the évidence of debt is not clear and explicit ; but where 
it is, as hère, under the ordinary mortgage or trust deed, it, and not 
the instrument securing the same, should control. 



JOHNSON V. UNITED STATES. 

(arcult CouFt of Appeals, First Circuit. July 2, 1908.) 

No. 744. 

1. Bankruptcy—Oitenses—Peoseoution—Teial— RECEPTION OF Evidence- 

Objections. 

On trial of a banknipt for conceallng property belonglng to the estate 
from the trustée, a gênerai objection to the Introduction of the bank- 
rupt's schedules of assets and llablUtles was sufficlent ; the only possible 
ground being that they were Incompétent under Rev. St. § 860 (D. S. 
Comp. St. 1901, p. 661), declarlng that no pleadlng, etc., obtalned from 
a party or wltness by means of a judiclal proceeding, should be used 
against hlm In any court of the United States in any crlmlnal proceeding, 
etc. 

2. Same— Evidence— Records— Bankkxtpïcy Schedules. 

In a prosecutlon of a bankrupt for conceallng property belonglng to the 
estate, the schedules flled by hlm are Inadmissible against hlm, under Rev. 
St. § 860 (U. S. Oomp. St. 1901, p. 661), providlng that no pleadlng of a 
party, nor any discovery or évidence obtalned from a party or wltness by 
means of a judiclal proceeding, shall be given In évidence or In any man- 
ner used against hlm In any court of the United States In any crlmlnal 
proceeding, slnce such schedules, indlcating the parties to the proceeding, 
the extent of thelr supposed clalms, and the subject-matter of the dis- 
. trlbutlon, as required by Bankr. Act July 1, 1898, c. 541, §§ 7 (8) 17 (3), 30 
Stat. 548, 551 (U. S. Comp. St. 1901, pp. 3425, 3428), are In the nature of 
pleadlngs, or at least are within the poUcy of the law, as Indlcated by 
the change thereof made by the provisions of section 860. 

3. Same— Natuee of Bankbtjptoy Proceeding. 

A bankruptcy proceeding Is a proceeding in rem. 

4. Same— Ooncealment of Propeett. 

The ofCense of conceallng property by a bankrupt from his trustée 
conslsts of a contlnuous concealment of the property from the trustée 
durlng the whole course of the bankruptcy proceedlngs, or beyond, and 
is therefore not necessarlly consummated by an omission of the property 
from the schedules. 

5. Same— Evidence. 

In order to prove a contlnuous concealment of property by a bankrupt 
from hls trustée, It Is not necessary to take up each moment of the bank- 
rupt's llfe whlle the proceedlngs lasted, and prove what he dld as a 
means of proviug what he dld not ; it belng sufflclent to Introduce 
secondary évidence of the property dlsclosed by the bankrupt, and he 
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belng entltled at his élection to Introduce his schedules to show that the 
property clalmed to hâve been omitted was in fact included, as a matter 
o£ défense. 

6. Same— Représentations. 

The schedules of a bankrupt are a représentation that the property 
set forth Is ail the property known to the bankrupt, and hence, on an in- 
dlctment against the bankrupt for concealing property from the trustée, 
cannot be admltted on the ground that they are offered, not for the pur- 
pose of putting in évidence the sta.tements contained in them, but only to 
show the fact that other statements are not contained in them. 

In Error to the District Court of the United States for the District 
of Massachusetts. 

William H. Gariand, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief). 

Harvey H. Pratt, for plaintifif in error. 

Before HOLMES, Circuit Justice, and COLT and PUTNAM, 
Circuit Judges. 

HOLMES, Circuit Justice. The plaintiiï in error, hereafter called 
the défendant, was indicted for concealing from the trustée of his 
estate in bankruptcy property belonging to the estate. He was con- 
victed and sentenced, and the case is hère on exceptions to the ad- 
mission of évidence and to other rulings of the court. It is objected 
generally that most of the exceptions were not taken in proper form, 
as required by Rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii) and other- 
wise. The objection might be serious with regard to most of them if 
we saw more merit in them than we do; but we do not need to con- 
sider it except in a single case, and in that we think that it should not 
prevail. 

The Government, after putting in the creditors' pétition filed against 
the défendant, the order appointing a receiver, notice to the bank- 
rupt, the adjudication, the appointment of the trustée, the order of 
référence and the list of debts, ofïered the schedules of assets and li- 
abilities filed by the bankrupt in the District Court. The défendant 
objected, the objection was overruled, the schedules were admitted, 
and the défendant excepted. It is said that the grounds of the ob- 
jection should hâve been stated, but we are of opinion that the only 
possible ground was sufficiently obvious to entitle the défendant in 
fairness to hâve it considered by us upon its merits. 

The ground, of course, was Rev. St. § 860 (U. S. Comp. St. 1901, 
p. 661) : 

"No pleading of a party, nor any discovery or évidence obtalned t^nm a 
party or witness by means of a judiclal proceeding in this or any roreign 
country, shall be glven in évidence, or in any manner used against him or 
his property or estate, in any court of the United States, in any criminal 
proceeding, or for the enforcemeut of any penalty or forfeiture: Provided, 
that this section shall not exempt any party or witness from prosecutlon and 
punishment for perjury committcd in dlseovering or testifying as aforesaid." 

The Government argues that the schedules are not pleadings, dis- 
covery or évidence, and that therefore the section does not apply ; but 
we are not satisfied that the fagot can be taken to pièces and broken 
stick by stick in this manner so easily. We quite agrée that vague 
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arguments as to the spirit of a constitution or statute hâve little worth. 
We recognize that courts hâve been disincUned to extend statutes 
modifying the common law beyond the direct opération of the vvords 
used, and that at times this disincHnation has been carried very far. 
But it seems to us that there may be statutes that need a différent 
treatment. A statute may indicate or require as its justification a 
change in the policy of the law, although it expresses that change only 
in the spécifie cases most likely to occur to the mind. The Législature 
has the power to décide what the policy of the law shall be, and if it 
has intimated its will, however indirectly, that will should be recog- 
nized and obeyed. The major premise of the conclusion expressed in 
a statute, the change of policy that induces the enactment, may not 
be set out in terms, but it is not an adéquate discharge of duty for 
courts to say: We see what you are driving at, but you hâve not 
said it, and therefore we shall go on as before. 

This section of the Revised Statutes goes beyond and outside of 
the Fifth Amendment. It applies, even to a sworn bill or answer in 
chancery, what is said to be the rule of common law, that pleadings 
are not évidence against the party concerned. Langd. Eq. PI. § 33 ; 
Boileau v. Rutlin, 2 Exch. 665. It makes this a gênerai provision, 
and its object seems to us clear. We think that object was to pre- 
vent the required steps of the written procédure in court preliminary 
to trial from being used against the party for whom they were filed. 
We should be surprised if an allégation in a writ should be held to 
be outside the protection of the statute, if there should be a case in 
which that protection was needed. On the same principle we think 
that schedules in bankruptcy are protected. We can see no reason 
that would apply to an answer in equity that does not apply to them. 
They are required by the law. They are a regular step in the written 
procédure preliminary to the proof of facts. If necessary, it might 
be argued that they are pleadings within the meaning of the act. 
Bankruptcy is a proceeding in rem. The schedules indicate those who 
are to be made parties to the proceeding, the extent of their supposed 
claims, and the subject-matter of the distribution. Bankruptcy Act 
July 1, 1898, c. 541, §§ 7 (8), 17 (3), 30 Stat. 548, 551 (U. S. Comp. St. 
1901, pp. 3435, 3428). They hâve such characteristics of pleadings 
as are possible at that stage of a proceeding of this kind against ail 
the world. 

It is true that in Tucker v. United States, 151 U. S. 164, 14 Sup. 
Ct. 299, 38 L. Ed. 112, the décision takes up the words of the section 
and discusses them somewhat as the Government has donc. But 
the affidavit that was admitted in that case fell under the head of 
évidence, if under any, and therefore by express limitation had to be 
"obtained from" the prisoner. As it appeared to hâve been filed vol- 
untarily it was held to be excluded from the privilège by the very 
words of the act. In re Kanter (D. C.) 117 Fed. 356, is not an au- 
thority in any aspect. Compare Jack v. Kansas, 199 U. S. 372, 36 
Sup. Ct. 73, 60 L. Ed. 334; Haie v. Henkel, 201 U. S. 43, 68, 26 
Sup. Ct. 370, 50 h. Ed. 652. 

But it is said that filing the schedules was an act. It was a repré- 
sentation that the property set forth was ail the property known to the 
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bankrupt to which the trustée had a right. If the offense punished by 
the statute had been an active misrepresentation, there might be 
force in the argument that there was an implied exception, from the 
statute, even as we read it, analogous to the express exception in the 
case of perjury. But the offense is not making a misrepresentation 
at a given time and place; it is the continuous concealment of the 
property from the trustée during the whole course of the bankruptcy 
proceedings or beyond. The omission from the schedule would 
amount to nothing if the bankrupt had disclosed the property to the 
trustée. To prove this continued concealment, it is not necessary, of 
course, to take up each moment of the bankrupt's life while the pro- 
ceedings lasted, and to prove what he did as a means of proving what 
he did not. The moment of filing the schedules is no more important 
than any other moment, and although the fact of a misrepresentation 
in them would corroborate testimony that certain property was not 
disclosed, it is like any other corroborative évidence and is not nec- 
essary in order to make out the offense. The Government asks what 
answer it could give to the suggestion that the schedules might dis- 
close the property. The answer is plain. The défendant was free 
to put them in. 

What we hâve said suggests a part of the answer to another ob- 
jection that might be urged. It might be said that if the schedules are 
not put in, their contents must be proved by secondary évidence. That 
they did not set forth the property was a part of the import of the trus- 
tee's testimony that he never was informed of it. But when it is nec- 
essary to cover a considérable time by a négation, it would be intolér- 
able if the gênerai resuit should be excluded by the suggestion that 
there was better évidence for one moment of that time. We believe 
that it has been held that the proper way of proving that a certain 
matter was not mentioned in a particular conversation is to prove 
what was said. But no one would maintain that, in a case like this, 
the trustées must reproduce ail the possibly many conversations with 
the bankrupt. If the statutes forbid the Government to put in the 
schedules and yet require the négation to be proved, by implication 
they permit secondary évidence as to that moment and secure the 
rights of the défendant by allowing him to put the documents in. 

The Government argues further that if it be assumed that the 
schedules did not disclose the property, the statements contained in 
the schedules were not given in évidence, but the fact that other state- 
ments were not contained in them. This refinement does not need 
much answer. If it were desired to prove that a man did not say a 
certain thing at a certain time, proof of what he did say might estab- 
lish it and would be évidence and used as évidence of the factum pro- 
bandum. Moreover, the schedule was a représentation that the prop- 
erty set forth was ail the property known to the bankrupt, and there- 
fore an affimative act in aid of the concealment, as we already hâve 
said. 

In the présent case the schedules were filed in an involuntary pro- 

ceeding, in accordance with a requirement of the bankruptcy act, § 

7 (8). Therefore it would be possible to take a distinction between 

this case and that of voluntary proceedings. But such a distinction 

163 P.— 3 
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naturally would be open to doùbt, and we prefer to put our judg- 
ment on the broad ground that the schedules are protected by Rev. 
St. § 860, to whichever class the proceedings belong. 

The judgment and the verdict in the l3istrict Court are set aside, 
and the case is remanded to that court for further proceedings in 
accordance with law. 



McSHERRT MFG. CO. et al. v. DOWAGIAC MFG. CO. 
(Circuit Court of Appeals, Sixth Circuit. July 23, 1908.) 

No. 1,667. 

1. Appeal and Ebroe— Review. 

Where the master, on an accountlng In a suit for Infrîngement of a 
patent, has made a flndlng of damages In favor of the conaplalnant, and 
the action of the Circuit Court In overruling an exception to such finding 
is asslgned as error, on appeal the duty Is imposed on the Appellate Court 
to examine the évidence to ascertain whether there was any légal évi- 
dence to sustaln the finding. 

[Ed Note. — For cases In point, see Cent. Dlg. vol. 3, Appeal and Error, 
§§ 4011-4018.] 

2. Same— Damages Recoveeable. 

Where complainant, in a suit for Infrîngement, has based Its elalm to 
recover damages ou Its loss of profits on sales prevented by défendants' 
sale of Infrlnglng articles, but has falled to prove by compétent évidence 
that It would hâve made such sales, it cannot change Its ground in the 
appellate court and recover on the basls of a reasonable royalty. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 2, Appeal and Error, 
§§ Î070-1078.] 

On Pétition for Rehearing. 

For former opinion, see IGO Fed. 948. 

COCHRAN, District Judge. 1. Counsel for appellee notes the 
fact that the quotation made in the opinion from Walker on Patents 
is from the first édition thereof, and that, though the statement quot- 
cd was carried into the second édition, it was omitted from the third 
and fourth. It is uncertain whether he claims that this quotation states 
the law incorrectiy. No inference can be drawn from its omission 
from the later éditions of his work that Walker thought that it did. 
The same law is stated there, though in somewhat dififerent and more 
expanded form. Possibly in saying that the patentée must "show" 
certain things he put the matter too strongly, as this word might be 
taken to mean that the patentée must demonstrate the existence of 
those things. To prevent such misconception, in the second édition, 
he added thèse words : 

"But thèse points may be suflïeiently established vrithout being demon-_ 
strated, because démonstration would generally be Impossible and because' 
every reasonable doubt relevant thereto is to be resolved in favor of the 
plaIntifC." 

In the fourth édition he put the matter in this way. He said that 
évidence as to the patentee's ability to supply the articles "must be di- 
rect and strong" and as to whether the persons who bought the in- 
fringing articles from the inf ringer would hâve bought them from the 
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patentée had no infringer interfered, "though not necessarily direct, 
must at least be legitimate circumstantial évidence," and where tiie 
infringement was wanton it "need not be so strong as where it was 
unintentional or was the resuit of error of information or of judg- 
ment." 

In this connection we would direct attention to the décision of the 
Suprême Court in the case of Boesch v. Grafï, 133 U. S. 697, 10 Sup. 
Ct. 378, 33 L. Ed. 787. There, the patentée granted no licenses and 
had no established license fee, but supplied the demand for the pat- 
ented article, a lamp burner, and was able to supply the demand. 
The damages claimed were on account of réduction of priées, the right 
to recover which stands on exactly the same ground as damages on 
account of lest sales. The master had found that the infringement was 
willful, wanton, and persistent, and for plaintiff as to the damages 
claimed, and his action had been affirmed by the lower court. On ap- 
peal the decree was reyersed. Mr. Chief Justice Fuller said: 

"When, however, a plaintiff seeks to recover because he has been eompelled 
to lower his priées to compete wlth an infringing défendant, he must show 
that his réduction In priées was due solely to the acts of the défendant, or 
to what extent it was due to such acts. Oomely v. Marckwald, 131 U. S. 
159, 9 Sup. Ct. 744, 33 L. Ed. 117. There must be some data by which the 
actual damages may be calculated. New York City v. Ransom, 23 How. (U. S.) 
487, 16 L. Ed. 515 ; Kude v. Westcott, 130 U. S. 152, 9 Sup. Ct. 463, 32 L. 
Ed. 888." 

It was held that there were no such data in that case, because, as 
the master had found, there had been on sale in the market during the 
infringing period lamp burners of the same gênerai class as plaintifif's. 
Hère we hâve that exact situation. Owing to the fact that during 
the infringing period many other shoe grain drills besides appellant's, 
infringing and not infringing, and other grain seeding machinery, 
were to be found on sale in the market in compétition with appellee, 
it is impossible to say how many, if any, of the sales made by ap- 
pellant were sales lest by appellee. 

2. The resuit of our considération of the évidence before the master 
was a conclusion that there was no légal évidence whatever that ap- 
pellee would hâve sold any certain number, at least, of its shoe grain 
drills to appellant company's customers had it not sold them, and we 
took pains to set forth quite fully the substance of that évidence. In 
the elaborate brief filed in support of the pétition for rehearing no at- 
tempt is made to attack this showing in any substantial particular ; but 
it is claimed that in so carefully considering that évidence — "wading 
through it," according to counsel — we bave assumed the function of 
a master, which we had no right to do. The master had found in 
favor of the appellee the profits which it would hâve made had it 
sold the number of shoe grain drills which appellant company sold in 
addition to those which it did sell. To this finding the appellant com- 
pany excepted. This exception imposed on the lower court, and the 
assignment of that court's ruHng against the exception imposed on 
this court, the duty of considering the évidence carefully to se* if 
there was any légal évidence to support this finding, and that is what 
we did. 
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3. It is urged very earnestly that appellee is entitled to a reasonable 
royalty on the shoe grain drills sold by the appellant company. In 
support of this position a certain statement in the first three éditions 
of Walker on Patents (section 563), and the authorities cited in sup- 
port thereof are relied on. That statement is in thèse words : 

"Where damages cannot be assessed. on the basis of a royalty, nor on tbat 
of lost sales, nor on that of hurtful compétition, the proper method of assessing 
them Is to ascertain what would hâve been a reasonable royalty for the in- 
frlnger to hâve pald." 

In bis fourth édition, Walker put the matter tbus: 

"Where damages cannot be assessed on the basls of a royalty, nor on that 
of lost sales, nor on that of hurtful compétition, only nominal damages can 
be recovered for the Infringement of a patent." 

He thereby eliminated a reasonable royalty as an élément of dam- 
ages in a patent infringement case. This he did on the authority of 
City of Seattle v. McNamara, 81 Fed. 863, 26 C. C. A. 652. 

It is urged that that décision was wrong, and that Walker erred 
in following it. The case of McCune v. Baltimore & Ohio Railroad 
Company, 154 Fed. 63, 83 C. C. A. 175, is cited as showing this. 

We note that ail the cases cited by Walker or by counsel for appel- 
lee which bear on the question of reasonable royalty were actions at 
law. This is a suit in equity in which appellee has sought and obtained 
a decree for the profits made by appellant company on shoe grain 
drills sold by it. Before, then, the question as to the right to recover 
a reasonable royalty in any case can be approached hère, it must be 
held that a royalty, fixed or reasonable, can be recovered in equity 
as damages when plaintifï has sought and been allovved the profits 
made by défendant. But we do not find ourselves called on to déter- 
mine this question, or the further question whether in any case a 
reasonable royalty can be recovered. It is sufficient to say that in the 
brief filed in support of the pétition for rehearing for the first time 
in this case has it been urged that appellee was entitled to a reasonable 
royalty. Possibly in a case like this, where there hâve been a nuni- 
ber of infringers, in view of the difficulty of proving in a suit against 
one that the sales made by him were lost by the patentée, if a reason- 
able royalty is recoverable, the prudent course is to sue for such royalty 
instead of the profits which would hâve accrued to the patentée had 
he made the sales. This course was not taken by the appellee. It 
staked its case on the right to recover profits lost by it and prepared 
it along that line. The record does not présent data from which this 
court can détermine what would be a reasonable royalty, nor would 
it be proper, even if we had power, to send the case back so that ap- 
pellee might abandon its claim to such profits and seek a reasonable 
royalty. 

4. It is still insisted that appellee was balked in its effort to prove 
that the sales made by appellant company were sales lost by it through 
action of the court taken at the latter's instance in the course of the 
préparation of the case, and that some effect should be given to this 
considération. In so far as the action complained of was that had 
in Minnesota, to which référence is made in the opinion, no further 
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answer to the complaint need be made than what was there said ; but 
attention is called to the facts that prior to that action appellant com- 
pany's bookkeeper, when on the witness stand, refused to answer a 
certain question, that the lower court on application by appellee re- 
fused to compel him to answer, and that this court on application by 
appellee refused to direct the lower court by a writ of mandamus to 
direct the witness to answer. The testimony called for had not the 
slightest relevancy to the question as to whether appellant's sales had 
been lost by appellee. It was simply as to the priées at which the Min- 
nesota Moline Plow Company had sold its customers the shoe grain 
drills which it had purchased from the appellant company. The ap- 
pellee's motion to the lower court was to require the witness to answer 
as to said priées and as to whether a showing as to those priées was 
proper évidence in the accounting. That such was the scope of the 
testimony sought in this instance confirms us in the view intimated 
in the opinion that such was the scope of the testimony sought shortly 
afterwards in Minnesota. The appellee was then engaged in an attempt 
to make out the profits arising from appellant company's sales for 
which it was accountable, and the testimony sought which it was pre- 
vented from producing had a bearing on this matter and none other. 
There is not the slightest indication in this record that the appellee 
desired to bring out who the customers of the Minnesota Plow Com- 
pany were with a view of putting them on the stand and inquiring of 
them whether they would hâve bought appellee's shoe grain drill had 
they not bought that of appellant company or in any other way 
through this information making this out. Appellant company's book- 
keeper in his testimony gave the name of every customer it had for 
its shoe grain drill and the exact number and kind of shoe grain drills 
purchased by him. Yet this information was not followed up in any 
way to show that any of thèse customers would hâve purchased of 
appellee had they not bought of appellant company. Appellee, through 
its agents, knew exactly where appellant company came into compéti- 
tion with it, and how many, if any, of its old customers bought of ap- 
pellant company instead of it. Certain of its managing agents testi- 
fied, as pointed out in the opinion, as to certain customers lost by 
appellee. Yet this information and testimony was not followed up 
by any definite testimony tending to show how many sales appellee 
lost. We do not mean ^to intimate that the testimony of any of ap- 
pellant company's customers that they would hâve bought of appellee 
had they not bought of it, with nothing else, would be sufficient to 
make out that appellee lost those sales. We express no opinion on 
this subject. The record indicates that appellee thought, as did the 
master and the lower court, that it was sufficient to make out a case 
of lost sales, that appellee could hâve supplied the shoe grain drills 
sold and appellant company was a wanton infringer, and that it is 
simply an afterthought that if it had not been for the refusai of 
said witnesses to answer in the particulars stated, and said courts 
had made them answer, the évidence would bave been fuller along this 
line than it is. 

5. It is further urged that the decree should be affirmed as to the 
individual défendants, because they filed no exceptions to the mastcr's 
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report. It îs thought that, notwithstanding the appellant company 
is net liable for any damages on account of lost sales, and it duly ex- 
cepted to the master's report, the individual défendants, its officers, 
are Uable because they did net except also. We do not find it neces- 
sary to décide whether they were bound to except also had the report 
included them. It is sufficient to say in response that the report was 
against the appellant company only. This was probably the reason 
why the exceptions were filed by it alone. 
The pétition for rehearing is overruled. 



CUCCIAERE V. NEW TOEK CENT. & H. R. R. CO. 

(Carcult Court of Appeals, Seventh Circuit. April 14, 1908.) 

No. 1,400. 

1. Tbiai/— Instructions— CuRiNG Ebeoe. 

In an action (or injuries to a passsnger, plaintiff elalmed damages for 
alleged deafness, and the court instructed that the burden of proof was 
on plalntlff to show by a prépondérance of the évidence that such condi- 
tion was the resuit of the accident, and not of some other cause, and, If 
the jury were in doubt on that question, plalntiff could not recover any 
damages on account of such alleged deafness ; that the jury could not 
speculate or guess as to what caused the deafness, but plaintlff must 
prove by a prépondérance of the évidence that it was the direct resuit 
of the accident. At the close of the charge, plalntlfC's attorney procured 
an Instruction that plaintifiC was not required to prove beyond a reason- 
able doubt that hls condition was the direct resuit of the injury, but it 
was sufHcient if he made such proof by a prépondérance of the évidence. 
Helâ, that, whlle the charge on such subject was erroneous, the error 
was cured by the Instruction given at plaintifC's request. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trial, §§ 703-718.] 

2. SaME— 0B.TE0TI0NS— WAIVEE OF EBKOR. 

Where, at the close of the charge, plalntiCC's counsel only requested a 
modification of the Instructions on the burden of proof, and on this be- 
tug allowed defendant's counsel asked if he was through, wheieupon 
plalntiff's counsel sald "I hâve nothing more to say," he thereby waived 
any objection to an instruction on the degree of eare required of de- 
fendant. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trial, § 683.] 

3. Removal of Cadses—Citizenship— Evidence— FEDERAL Juihsdiction. 

Plalntiff sued défendant, a foreign corporation, in the Illinois state 
courts, whereupon the cause was removed by défendant to the Circuit 
Court of the United States on a verlfied pétition alleging that défendant 
was a citizen of New Yorli and that plaintiCf was a citizen of Illinois. 
No issue was taken on such pétition, but at the trial on the merits It 
was proved incidentally that plalntiff was a minor l.'ï years of âge, that 
he was born and the family to whlch Ue belonged had lived In Sicily un- 
til a month prior to the accident, and that the family other than the 
father, who was then dead, salled for the United States a month pre- 
ceding the accident, and were on their way from New York to Chicago 
when the accident occurred. Held that, in the absence of évidence as to 
where the father died or that the father was not a citizen of Illinois, the 
évidence was insufflcient to establish that plaintlfC was not a citizen of 
Illinois at the time he was lujured so as to defeat fédéral jurisdiction. 
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4. Same — Peoceedings Atteb Removal — Objections to JURismcTion — 
Waivee. 

Where défendant, a foreign corporation, when sued by an alleged allen 
in tlie Illinois state eoiirts, removed the cause to the fédéral Circuit Court 
for ttie Northern District of Illinois, it thereby waived any objection to 
the venue and its right to be sued in the fédéral district of Its résidence. 

In Error to the Circuit Court of the United States, for the Eastern 
Division of the Northern District of Illinois. 

James C. McShane, for plaintifï in error. 
Ralph M. Shaw, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the court below was 
to recover damages for personal injuries received by the plaintifï in 
error while a passenger for hire, upon the défendant in error's train, 
in the state of New York, the train having been derailed by running 
over a cow at a public road crossing, while running at a high rate 
of speed — the plaintifï in error's prima facie case being the establish- 
ment of thèse facts. In rebuttal of the prima facie case thus made, 
the défendant in error showed that at the crossing where the cow was 
run over, high board fences extended from the outer edge of the rail- 
road right of way to the tracks ; that the train approached this cross- 
ing from the east at a rate of speed of about forty miles an hour; 
that on account of a eut through which the train passed, about five 
hundred feet east of the crossing, and the high board fences, the engi- 
neer could not see the cow until hc was close upon her; that he saw 
her first when he was within about two hundred and fifty feet of the 
crossing — the cow then being within about fifteen feet of the track, 
and either standing still or approaching the track; that she remained 
in his vision only about a second ; and that it would hâve been im- 
possible for him to stop the train before reaching the crossing. There 
was no other évidence bearing upon négligence unless it be that of the 
track foreman, who testified that the cow probably came on to the 
highway through a wagon gâte opening from a field or orchard into 
the highway immediately north of the railway tracks — that gâte hav- 
ing been seen by him to be open for some days prior to the accident. 
There was also some question as to whether plaintifï in error's deaf- 
ness was due to the accident or not. 

There are assignments of error relating to jurisdiction, and assign- 
ments relating to the merits; the latter being chiefly in the giving of 
instructions eight, nine and thirteen. Thèse instructions are as follows : 

Instruction 8 : 

"The court instructs the Jury, that if you believe, from the évidence in this 
case, that the plaintifC is now totally deaf, nevertheless If, after carefuUy con- 
Bidering ail the évidence in the case, you are in doubt as to whether or not 
the total deafness is the resuit of the accident coraplained of, or the resuit of 
some other illness, or Infectious disease, not attributable to th« accident, then 
you are instructed that the plaintifï Is not entitled to recover from tlie de- 
fendant, because of any alleged deafness. The burden of proof, as I bave stat- 
ed, is upon the plaintiff to prove by a prépondérance of the évidence, that the 
condition now complained of was the resuit of the accident, and was not the 
resuit of some other cause. If you are in doubt upon this question, you are 
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Instructed, that the plalntlff Is not entitled to recover any damages In thls 
cause because of hls alleged deafuess." 

Instruction 9 : 

"You are instructed that It Is not the province of the Jury to speculate, or 
to guess, as to what caused the présent deafness of the plalntifC, if you be- 
lieve that he is deaf. As I hâve previously stated to you, the burden is upon 
the plaintiff to prove by a prépondérance of the évidence that the condition 
complained of was the direct resuit of the accident. If, after considering ail 
the évidence in this case, you are in doubt as to whether or not the plaintifC's 
deafness, if you believe he is deaf, was the resuit of the accident, or was the 
resuit of some other cause, then the plaintiff is not entitled to recover any 
damages because of the said alleged deafness, and you must not speculate or 
guess upon this subject. Before the plaintiff can recover any damages, for 
any alleged deafness in this case, as I hâve stated to you, the burden is upon 
the plaintiflf to prove by a prépondérance of the évidence the fact that the 
alleged deafness is the direct resuit of the accident in question." 

Instruction 13: 

"The court instructs you, that the law did not exact, from the défendant 
in this case, ail the care and diligence which the human mind may possibly 
concelve, or such as would render the transportatlon of the plaintiff free from 
péril. The duty which the défendant, In this case, did owe to the plaintiff haa 
Bometimes been stated as being the highest degree of care, but the court in- 
structs you that the phrase 'highest degree of care' does not mean that the 
défendant was liable, to the plaintiff, for failure to take such précaution as 
would neeessarlly insure the plaintiff, Cucclarre, from ail possible Injury 
while en route on its train. The phrase 'highest degree of care' is not used 
by the courts in any snch meaning. By the 'highest degree of care,' is meant 
the highest degree of care which a cautions and prudent man would exercise 
under like circumstances, or, as-lt has sometimes been deflned, the law merely 
requires, of the défendant, everything necessary to the security of the passen- 
ger, reasonably consistent with the business of the carrier, and the means 
and eonveniences employed. If you flnd from the évidence that the défendant. 
In this case, did everything necessary to the security of the plaintiff reason- 
ably consistent with the business of the carrier, and the means and eonven- 
iences employed, then you are instructed that the plaintiff Is not entitled to 
recover from the défendant, and you should flnd the défendant not guilty." 

Instruction thirteen, when applied to the facts of the case above 
stated does not seem to us to be necessarily erroneous. Instructions 
eight and nine, standing by themselves, are erroneous. But at the 
conclusion of the charge to the jury, the following colloquy took 
place — 

(Mr. McShane, speaking for plaintiff in error): ,Iust one point, Tour Honor, 
that I think in the instructions read might be mlsleading. I ask the Court to 
charge insofar as the question of cause and effect between the hijury and hls 
condition, is concerned that the law does not require that the plaintiff prove 
beyond a reasonable doubt, that hls condition is the direct resuit of the injury, 
but that it is sufficient if he makes that proof by the prépondérance of the 
évidence, that is correct isn't It? 

The Court: That is correct. 

Mr. McShane: I don't want any misunderstanding about It. 

The Court: That's absolutely correct and I so charge the Jury. 

(Mr. Shaw, speaking for the défendant in error): 

Mr. Shaw: Are you through Mr. McShane? 

Mr. McShane: Yes, I hâve nothing more to say. 

We are of the opinion that whatever error may hâve crept into the 
instructions, looked at apart from the rest of the case, such error 
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was cured by the colloquy in the présence of the jury just quoted; 
for ÏE that colloquy counsel for the plaintiff in error got the court 
to say directly to the jury, that it was sufficient to establish that plain- 
tiff in errqr was injured, if such fact was established by a prépondér- 
ance of évidence. And as to instruction thirteen, if any objection to 
that were to be taken, or exception noted, it ought to hâve been done 
when counsel for défendant in error inquired of counsel for plaintiff 
in error if he was "through," and received the reply that he had noth- 
ing more to say. So much for the assignments of error as to the merits. 
Now as to the jurisdiction. 

The cause was originally brought in the Circuit Court of Cook 
County, and removed by pétition to the Circuit Court of the United 
States, the pétition upon oath stating that the défendant in error was 
a citizen of the state of New York, and that the plaintiff in error 
was a citizen of the state of Illinois. 

No issue was taken upon thèse averments of the pétition. But at 
the trial, in the évidence to maintain the issues upon the merits, it 
incidentally came out that the plaintiff in error was fifteen years of 
âge; that he and his family were born and Hved upon the Island of 
Sicily, until the month preceding the accident, when they (his father 
being then dead) sailed for the United States, arriving in New York 
just before the accident; and that they were on their way from New 
York to Chicago when the accident occurred. 

We are not able to say conclusively from this that plaintiff in 
error was not a citizen of Illinois. There is no évidence tending to 
show where his father died, or that the father was not a citizen of 
Illinois, the family being on their way from Italy to join him. The 
pétition states positively that plaintiff in error was a citizen of Illi- 
nois, and mère inferences cannot be taken against this positive aver- 
ment of the pétition, especially where no distinct issue relating to the 
jurisdiction has been raised upon which the parties were given oppor- 
tunity to submit évidence. 

But were it established that the plaintiff in error was an alien, want 
of jurisdiction of the court below would not be shown. True, the 
défendant in error, though it could not object to being sued in some 
fédéral court by the alien, might object to such suit in the Northern 
District of Illinois. But it did not so object. On the contrary, it re- 
moved the case into that court, thereby waiving its objection to the 
venue; and the plaintiff in error having filed no motion to remand, 
the jurisdiction of the court below was complète. Central Trust Co. v. 
McGeorge, 151 U. S. 189, 14 Sup. Ct. 286, 38 L. Ed. 98. 

Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, 
is not in point. In that case Wisner was a citizen of Michigan, and 
Beardsley, the défendant, a citizen of Louisiana — the cause having 
been brought in a state court of Missouri and removed into the United 
States Court for one of the Districts of Missouri — a case in which 
t.he plain prohibition of the act of March 3, 1887, c. 373, § 1, 24 Stat. 
552 (U. S. Comp. St. 1901, p. 508), was applicable, viz.: That be- 
tween citizens of différent states no civil suit should be brought in 
any Circuit or District Court in any other District than that whereof 
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one of them was an inhabitant. There is no such prohibition relating 
to suits between aliens and citizens of the différent states. 
The judgment of the Circuit Court is affirmed. 



HUTCHINSON, PIEECE & CO. v. LOEWT. 

(Circuit Court of Appeals, Second Circuit. May 5, 1908.) 

No. 237. 

1. TBADE-MAEKS and TRADE-NAMES— iNFltlNGEMENT— INJUNCTION. 

The ovVner of a technical trade-mark Is entitled to an Injunctlon to re- 
etraln its Infringement, regardiess of the intention of the Infringer or the 
conséquences of the infringement. 

[Ejd. Note. — For cases In point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §i 63, 110.] 

2. Same. 

A case of technical Infringement of a registered trade-mark held, not 
made out where the trade-marlc of défendant was not Identical with com- 
plainant's nor so like it as to be readily taken for it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 64, 66, 67.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Archibald Cox and Phelps, Evins & East, for appellants. 
Ira Jay Dutton (E. T. Fenwick and L. L. Morrill, of counsel), for 
appellee, 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is an action in equity for an injunc- 
tion, an accounting of profits and damages; the complainant alleging 
that the défendant has infringed its technical trade-mark appHed to 
shirts and has also been guilty of unfair compétition. As the complain- 
ant is a corporation of the state of New York, and the défendant is a 
citizen of the same state, the court's jurisdiction extends only to the use 
of the registered trade-mark in commerce between the states, with 
foreign nations and the Indian tribes. 

There is no testimony showing that the défendant has passed ofï 
or intended to pass ofï his goods for the complainant's, or that the 
défendant has made profits or the complainant sustained damage. 
Such an intention and such conséquences are quite immaterial inas- 
much as the cause proceeds solely upon the complainant's ownership 
of its technical trade-mark. If the défendant infringes it, the injunc- 
tion should issue regardiess of his intention or of the conséquence. 
Lawrence IManufacturing Co. v. Tennessee Manufacturing Co., 138 
U. S. 537, 11 Sup. Ct. 396, 34 E. Ed. 997; Gannert v. Rupert, 127 
Fed. 962, 62 C. C. A. 594. 

The complainant has registered in the United States Patent Office 
as its trade-mark used for more than 10 years theretofore in commerce 
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among the several states the word "Star" and the outlîne of a six- 
pointed star either singly or together, as f ollows : 




STAR 



The défendant uses as its trade-marks on its shirts, a cornet con- 
sisting of a five-pointed solid star with a nebulcus tail, together with 
the words "The Cornet" as follows : 



^^tS^^> 




Thèse two trade-marks are obviously not identical, and the défend- 
ant cannot be said to hâve Hterally appropriated the complainant's 
property. And not using the identical mark, he cannot be said to hâve 
appropriated the complainant's property, unless he uses something so 
like it as to be readily taken for it. But the complainant claims that 
it is entitled to an exclusive property in the word and symbol "Star" 
as applied to shirts, whether they are used alone or in combination 
with other words and symbols. 

A comet is defined in the Standard Dictionary as: 

"A heavenly body consistlng of a coma surrounding a bright star-llke nu- 
eleus with a nebulous tail or train, often of great length." 

The head of the comet in the defendant's trade-mark is a solid five- 
pointed star, but we do not think his trade-mark suffi oiently resembles 
the complainant's to be mistaken for it or to cause confusion or to de- 
ceive purchasers, which is the test prescribed as to registration in sec- 
tion 5 of the Trade-Mark Act of February 20, 1905 (33 Stat. 724, c. 
592, ameiided by Act May 4, 1906, c. 2081, 34 Stat. 168 [U. S. Comp. 
St. Supp. 1907, p. 1008]). 

The complainant relies upon the case of Hutchinson v. Blumberg 
(C. C.) 51 Fed. 829, as showing that a star cannot be applied as a 
trade-mark to shirts even in combination with other symbols, as, for 
example, a crescent ; but this was a case of unf air compétition, and the 
court found that the défendant gave such prominence both to the 
word and symbol "Star" as to deceive purchasers and cause them to 
think they were buying complainant's "Star" shirts. Judge Blodgett 
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said nothing to indicate that an injunction should issue as agaînst a 
trade-mark so little like complainant's as is the defendant's in this 
case, where complainant relies solely upon the property right in tlie 
trade-mark. 

Tlie decree is affîrmed, with costs. 

NOTE.— The following Is the opinion of Hazel, District Judge, in the court 
below : 

HAZEL, District Judge. The blll charges the infringement of the complain- 
ant's trade-mark, which originated in its business of manufacturiug shirts, 
waists, and blouses in the year 1840. The trade-mark was registered under 
the act of Congress of 1905 on April 3, 1906, and consists "of the word 'star' 
and the représentation of a star, used singly or together." Its distinctive 
characteristic is the outline of a small star to represent that word, signifying 
to the trade the high class of manufacture of complainant's articles, which 
hâve become widely and favorably known as the "Star Shirt," "Star Waist," 
etc. The asserted infringement by the défendant consists in the use of a solid 
star In combination with a curved tall in resemblance of a cornet. The nucleus 
of the comet has a flve-pointed star, with a tail following it, and the words 
"The Comet" are printed in black or red type over or underneath such symbol. 
I am of the opinion that the defendant's trade-mark or brand is clearly dis- 
tlnguishable from that of complainant. There is no reasonable probabilitj 
of the ordinary purchaser being deeeived Into buying the defendant's manu- 
facture as that of complainant. The ruie is well established that a trade- 
mark, word, or symbol has the éléments of a property right, and may not be 
unlawfully used by a rival in business, either alone or as an accessory to such 
prior appropriation, and in such cases a right to injunetive relief follows, with- 
out proof of confusion of proprietorship, or that buyers hâve been actually 
misled by such use. But if a defendant's design or symbol is essentially dif- 
férent and distinguishable in appearance, so that by no possibility can bis 
article be taken for complainant's genuine production, a cause of unlawful 
appropriation is not maintainable. McLean v. Fleming, 96 U. S. 245, 24 L. 
Ed. 828 ; L-iggett & Myers Tobacco Co. v. Finzer, 128 U. S. 182, 9 Sup. Ct. 60, 
32 h. Ed. 395. 

The complainant's star in outline, as shown by the drawing, has six points 
and is one inch in diameter, while the defendant's star is a solid body, seven- 
slxteenths of an Inch In diameter, and the tail, colored red or black, is one inch 
long. The word "star" is not used by the défendant in combination with 
the symbol ; but, as already mentioned, the words "The Cornet" prominently 
appear in connection therewith. It must be conceded that a comet ordlnarlly 
has not the visible outline of a star. Its point is a formation of nebulous 
matter, and is preceded or f ollowed by a luminous curved train ; but, notwith- 
standing defendant's exaggerated point, neither upon the clothing of defend- 
ant's manufacture nor on its box label is the emblem as a whole of such 
similarîty to complainant's mark as In my judgment would warrant restrain- 
Ing its use. In the absence of proof that confusion of goods existed or that 
intending purchasers had been deeeived In buying defendant's article for that 
of complainant. The ordinary purchaser, buying with reasonable caution, 
would not, on account of the brand or mark, mistake the goods of the de- 
fendant for those of the complainant, and the visual Impression received by a 
comparlson of the two marks négatives the presumption of fraud, or that 
ueception Is apt to occur from such use. Moreover, it is proven that the goods 
of the défendant hâve been known to the public by and under the désignation 
of "The Comet" since 1867, while the complainant and Its predecessors hâve 
sold Its goods by the désignation of "Star" since 1840. 

Attention is directed to the cases of Hutchinson v. Blumberg (C. C.) 51 Fed. 
829, and Same v. Covert, (C. O.) 51 Fed. 832. In the flrst-mentioned case the 
defendant's device or symbol consisted of a star and crescent in combination 
with the word "Star." In the opinion of the court the star was the prominent 
feature in the appropriated trade-mark, and because of such promlnence, in 
connection with the word "star," the defendant's goods, It was decided, were 
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apt to become known as "Star Goods," and hence the public, Intendlng te 
buy complainant's manufacture, would be mlsled into buying that of the de- 
fendant. The court held that the crescent was merely Incidental to the rep- 
résentation of the star. In the Covert Case, which Is also clearly dlstlnguish- 
able, the outline of a star was used wlth the words "Lone Star" on shlrtg 
and clothlng. It is not dlffieult to suppose that such représentations are cal- 
culated to deceive the public, so that they would purchase defendant's goods 
under the mistaken belief that they were those of complalnant It Is thought 
that there is nothlng in the case of Gannert v. Rupert, 127 Fed. 962, 62 O. O. 
A. 594, cited by complainant, to confliet with thèse views. In that case the 
court held that, as the publication "Home Comfort" was circulated in the 
same territory of complainant's paper, "Oomfort," whlch also had the words 
"The key to a million homes" printed on the title page, the Infrlngement was 
«learly established, without proof of confusion. 

Of course, every case must be decided upon Its own facts, and though the 
owner of a valid trade-mark has the unquestlonable right to Its exclusive 
use, and colorable Imitations thereof which tend to mislead are forbldden, yet 
the resemblance to the original must Impart to an ordinary purchaser exer- 
cislng reasonable care a misleading or false impression as to the origin of the 
goods he is buying. In thls case the words "The Cîomet," used to advertlse 
defendant's goods, and whlch are promlnently printed In connection wlth the 
Symbol, materially differentiate the star trade-mark In suit, and I thlnk néga- 
tive the inference of colorable Imitation which otherwlse might be considered 
clearly established. In support of the views herein expressed référence is 
made to the folio wlng adjudications: McLean v. Fleming, supra; Liggett & 
Myers Tobacco Co. v. Flnzer, supra ; Kann v. Diamond Steel Go., 89 Fed. 706, 
32 C. C. A. 324. 

The bill Is dlsmlssed, wlth costs. 



CULDOM et al. v. TRADERS' INS. CO. 

(Circuit Court of Appeals, Seventh Circuit April 14, 1908.) 

No. 1,410. 

1. INSUEANOE — COEPOEATIONS — VOLUNTAEY DISSOLUTION— STATOTE — CONSTITTJ- 

TIONALITT. 

Hurd's Rev. St. 111. 1905, c. 73, § 2, authorizing the voluntary dissolution 
of an Insurance corporation on the application of a majority In number or 
Interest of the members or stockholders, on due notice, etc., Is constitu- 
tional. 

2. Same— Necessitt op Conteoveesy— Jueisdiction. 

Under Hurd's Rev. St. I11..190Ô, c. 73, § 2, authorizing a majority in num- 
ber or interest of the members or stockholders of an Insurance company 
to apply for voluntary dissolutions thereof, It is not necessary to confer 
jurisdiction of the subject-matter of such application that a controversy 
exist for adjudication. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

C. W. Powell, for appellants. 

Noble B. Judah and Charles H. Hamill, for appellee. 

Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit 
Judges. 

SEAMAN, Circuit Judge. The appellants were complainants be- 
low in a bill filed against the Traders' Insurance Company, appellee-de- 
fendant, with several individual défendants named but not served 
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with process, whidi was dismissed, upon demurrer, for want of equity, 
and this appeal is from the decree of dismissal. 

The complainants are citizens of Alabama, and the défendant cor- 
poration is an insurance company, incorporated under an act of the 
Législature of Illinois, with capital stock, located at Chicago, and en- 
gaged for many years in the business of insurance against fire in 
various states, including Alabama and California. Relief is sought 
under the bill, to set aside (as nullities) orders appointing a receiver 
of the corporation and a decree of dissolution, entered in the circuit 
court of Cook County, to hâve a receiver appointed to take over ail 
assets, and hâve them marshaled and distributed in conformity to 
equity. For right of action on behalf of themselves and other credit- 
ors of like interest, the complainants aver: That the corporation had 
established a fund known as "the reserve fund for insurance in force," 
to protect and pay "unearned premiums," which constituted a trust 
fund in favor of claimants of unearned premiums, for distribution to 
such claimants in préférence to other creditors; that the complain- 
ants, as gênerai agents of the corporation for Alabama, pursuant to 
agreement with the corporation and under the terms of its license to 
transact business in that state, had paid a large amount of such claims 
and were entitled to subrogation and reimbursement out of such fund ; 
and that claimants entitled to such fund and preferential payment 
were threatened with deprivation of their equities unless protected in 
this suit, brought for their benefit. Other averments respecting liabili- 
ties of stockholders — (1) to gênerai creditors for dividends received 
in violation of the law of Illinois, and (2) to California creditors for 
fire losses sustained under policies issued in that state — are not ma- 
terial, for the présent considération. 

In respect of the proceedings and receivership in the circuit court 
of Cook county, the bill expressly avers, in substance : The filing of a 
pétition therein, May 5, 1906, by "a majority of the stockholders in 
interest of said the Traders' Insurance Company" — set out in the 
pétition and conforming to the statutory requirements in IlHnois 
(Hurd's Rev. St. 1905, p. 1165, c. 73, § 2) for "voluntary dissolution" 
of insurance companies — followed by an answer of the corporation, 
confessing the facts alleged, and stating that it "has become and is 
entirely insolvent" by reason of losses in the récent San Francisco 
fire; that the court forthwith appointed a receiver of the assets and 
enjoined further prosecution of business by the corporation; and that 
on June 18, 1906, a decree of dissolution was entered, providing for 
continuance of the receivership, to collect, marshal, and distribute the 
assets, with jurisdiction of the cause retained to that end. With thèse 
proceedings and conceded possession of the res in the state court, 
support for the interférence sought under the bill rests upon aver- 
ments: (1) That the act providing for the proceeding is unconstitu- 
tional; and (2) that the proceedings were collusive, raised no actual 
controversy for adjudication, and were coram non judice. 

We are of opinion that neither of such contentions is tenable. The 
statute of Illinois under which the state court entertained the proceed- 
ing is entitled "An act in regard to the dissolution of insurance com- 
panies," approved February 17, 1874, compiled in Hurd's Rev. St. 
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1905, c. 73, pp. 1164r-1165, and 2 Starr & C. Ann. St. 1896 (3d Ed.) pp. 
2283-2286, c. 73, pars. 268, 269. Section 1 provides for "involun- 
tary dissolution," upon pétition filed by the Auditor of State, and sec- 
tion 2, entitled "voluntary dissolution," reads: 

"Sec. 2. When a majority, in nuniber, or Interest, of the members or stock- 
holders of any Insurance company incorporated in thls state, désire to close 
Its concerna, they may apply by jpetition to the Circuit Court of the circuit in 
which the company is located, setting forth in substance- the grounds of thelr 
application ; and the court, after due notice to ail the parties luterested may 
proceed to hear the matter, and for reasonable cause decree a dissolution of the 
corporation ; and corporations so dissolved shall be deemed and held extinct, 
In ail respects as if their charter had explred by thelr own limitation, subject, 
however, to the provisions herelnafter preseribed." 

Subséquent sections provide for receiverships and proceedings in 
conformity with equity povirers and practice. 

The constitutiorlality of the act, in référence to the provisions of 
section 1 for involuntary dissolution, on pétition of the State Auditor, 
was upheld in Ward v. Farwell, 97 111. 593, 605, and subsequently re- 
affirmed (Chicago Life Ins. Co. v. Auditor of Public Accounts, 101 
111. 82, 88; Chicago Mut. Life Indemnity Ass'n v. Hunt, 127 111. 257, 
275, 20 N. E. 55, 2 L. R. A. 549 ; Republic Life Ins. Co. v. Swigert, 
135 111. 150, 160, 25 N. E. 680, 12 L. R. A. 328), and the rulings upon 
objections there raised are equally applicable, as we believe, to the 
contentions hère that section 2 violâtes constitutional rights. This 
view is well fortified by Chicago Life Ins. Co. v. Needles, 113 U. S. 
574, 579, 5 Sup. Ct. 681, 28 L. Ed. 1084, and no ground for interven- 
tion appears under thèse averments. 

The provision referred to (section 2) expressly authorizes a decree 
of dissolution upon pétition of a majority in interest of the stock- 
holders, after hearing, and no controversy is needful to confer juris- 
diction of the matter. So the averments that a majority of the di- 
rectors, controlling the corporation, appear among the petitioning 
stockholders and thus procured the appearance and answer on the 
part of the corporation — upon which collusion is averred — are without 
force. That it was ip fact a voluntary proceeding for winding up 
the aflfairs of the corporation brought it within the unmistakable 
meaning of the statute, conferring upon the majority stockholders a 
right commonly granted in corporations organized for profit of stock- 
holders. Thus the court acquired équitable jurisdiction, under -the 
statute, when the requisite pétition was filed. The regularity of its 
proceedings thereupon is not open to attack or inquiry, in another court 
of co-ordinate jurisdiction (Farmers' Loan & Trust Co. v. Lake Street 
Elevated R. R. Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667), 
and the bill was rightly dismissed for want of equity. 

Other contentions for and against the sufficiency of the bill do not 
require considération, and the decree of the Circuit Court is affirmed. 
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SUN CO. V. HEALY. 

(Circuit Court of Appeals, Second Circuit. May 22, 1908.) 

No. 2SG. 

SHIPPING— LlABILlTT OF Vessel foe Damage to Cabgo— Habteb Act— Fault 
IN Management. or Vessel. 

Damage to a cargo of molasses, through its dilution by sea water while 
being pumped ont at ttie port of destination, held to hâve been due to a 
sea valve Connecting with one of the pumps Iiaving been left partlally 
open, which was a fault in the management of the vessel, from liability 
for which the owner was protected by Harter Act Feb. 13, 1893, c. 105, 
§ 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 294G); It being affirmatively 
shown that the valve was in good condition and that it was properly clos- 
ed when the cargo was loaded and at tlie commencement of the voyage. 

[Bd. Kote. — Statutory exemptions of shipowners from liability, see 
notes to Nord-Deutscher Lloyd v. Insurance Co., 49 O. 0. A. 11 ; Ralli V. 
New York & T. S. S. Co., 83 O. C. A. 294.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Wallace, Butler & Brown, for appellant. 

J. Parker Kirlin and Charles R. Hickox, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The libelant chartered the respondent's 
steamer Toledo for two voyages with cargoes of molasses of from 
425,000 to 475,000 gallons from Guanica, Porto Rico, to New York. 
The respondent, under an option in the charter party, substituted the 
steamer Paraguay, constructed to carry liquid cargo in bulk in six 
separate tanks on each side. On the second voyage, which is the one 
in question, the master signed a bill of lading for 473,968 gallons, 
more or less, ail on board to be delivered. The molasses was run 
from a large storage tank near the shore at Guanica, first into No. 
1 port and starboard tanks nearest the bow, and afterwards'into Nos. 
2, 3, 4, and 5 tanks running aft on each side ; No. 6 tank being empty. 
The cargo was loaded by the shore pumps. While loading a weeping 
rivet was discovered in the No. 1 starboard tank, which, though ad- 
mitted to be negligible, caused the charterer's agent to direct that the 
molasses be pumped out of it into No. 1 port tank. It had received 
only a comparatively small amount of the molasses, estimated by one 
witness as about 2 feet from the floor of the tank and by others as 
about 4 feet; the tank having a depth of 12 feet. During the voyage 
to New York some molasses was pumped from No. 1 port tank in 
No. 6 starboard tank for the purpose of giving the vessel a better 
trim. 

When the steamer arrived at Hoboken, where her cargo was to 
be pumped into a storage tank, and before discharging had begun, 
samples were taken from each tank. The charterer, finding the mo- 
lasses in No. 1 port and in No. 6 starboard to be thin, directed that 
it should be discharged into barrels after the cargo in the other tanks 
had been discharged into the storage tank, which was donc. It is 
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said that No. 1 port tank contained molasses 2 feet 5 inches deep. 
No. 6 starboard 2 feet 3% inches, and that it was ail, amounting to 
about 10,000 gallons, thin. Tanks 2, 3, 4, and 5 were quite full, and 
the samples from them showed the molasses to be heavy. The dis- 
charge of the tanks containing the heavy molasses began June 21 st 
at 2 p. m. The superintendent of the storage company found, as 
he thought, that the molasses running into the tank was thin. Pie 
attributed this at first to the beat and varions other causes. At a lit- 
tle after 5 p. m. he reported to the office that 3 feet of molasses had 
been discharged into the storage tank, which would hâve been at the 
rate of about 20,000 gallons an hour. The office replied that this was 
impossible and that something must be wrong. Accordingly at 6 :50 
he ordered the pumps to be stopped and the molasses valves closed. 
An examination of the sea valve showed that it was screwed hard 
down. The drain pipe of the starboard pumps showed a leakage of 
molasses thinner than the molasses in the tank. If the sea valve had 
been then open, the sea water would hâve been running through, 
which it was not. The sea valve was then opened, the valve and 
pumps flushed out, the sea valve closed again, and at 8 :45 the dis- 
charge of cargo recommenced. The molasses delivered was then 
found satisfactory by the superintendent and no further complaint 
was made. At the time the complaint was made the second engineer 
said that some one must bave left the sea valve open, though no one 
found it open. 

Molasses being a sticky fluid, the output is always less than the in- 
take; but in this case the output was considerably larger than the 
quantity named in the bill of lading. This libel is filed bv the owner 
of the vessel to recover the freight. The answer sets up several dé- 
fenses, only one of which is material and relied on at this stage of 
the case, viz., that the sea valve was not entirely closed, whereby 
water was admitted to the starboard pump and a large portion of the 
cargo diluted and damaged. The sea valve itself was in perfect order 
before the voyage began, at the time of the examination above men- 
tioned, and no repair was subsequently made to it. The testimony 
from the ship is most positive that the valve had been closed before 
cargo was loaded at Guanica, and had been tried and found closed 
before the discharge of cargo began at New York. The proofs also 
show that the officers and men connected with the valve and the pump 
were compétent and had been engaged with due care. In our opinion 
the vessel owner is protected for damage to the cargo arising from 
the opening of the sea valve by section 3 of the Harter act (Act Feb. 
13, 1893, c. 106, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), un- 
less it be found that the valve was open before the loading of the 
cargo began and remained open until the defect in the molasses de- 
livered had been discovered. This section protects the vessel owner 
alike, whether he is acting as a bailee or as a common carrier. 

It is contended that the sea valve must hâve been open when the 

cargo was loaded, because the molasses which was pumped at Guanica 

from No. 1 starboard into No. 1 port tank, and at sea from No. 1 

port into No. 6 starboard, was on arrivai found to be thin. Only the 

163 F.— 4 
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starboard pump is complained of, and, as the molasses from No. 1 
port to No. 6 starboard was pumped by the port pump, the only leak- 
ing that could hâve occurred, even with the sea valve open, would 
hâve been while pumping what was apparently a small quantity from 
No. 1 starboard into No. 1 port tank. Both pumps were overhauled 
at sea. If the sea valve of the starboard pump had been open when 
this opération was going on, the sea water would hâve poured out 
of the pump into the pump room. The testimony is absolute that no 
such thing happened; and it seems certain that, if it had happened, 
the engineers would hâve then closed the sea valve, so that no water 
could hâve got into the pipes when the cargo was discharged at Ho- 
boken. Therefore we do not beHeve that any différence of thickness 
in the molasses in No. 1 port and No. 6 starboard tanks was due to 
the fact of the sea valve being partly open. 

Still we arc convinced that between 3 and 6 :50 p. m., June 21st, 
while the cargo was being discharged at Hoboken, the sea-valve con- 
nection with the starboard pump must bave been open. This may 
hâve happened through négligence in not closing it when it was ex- 
amined before the discharge began. If so, the act was committed 
in the management of the vessel, within the third section of the Harter 
act; and the protection of the act is not confined to the voyage, but 
extends to the final delivery of the cargo. The Glenochil [1896] 
Prob. 10. The sea valve was an appliance of and a part of the vessel. 
When the cargo began to be discharged, the molasses came in direct 
contact with the valve; but the valve was not used to discharge the 
cargo. Any act donc to the valve was as much management of the 
vessel as would hâve been an act done to the engines, boilers, anchors, 
or compass, resulting in injury to the cargo. We find nothing in the 
case of The Germanie, 196 U. S. 589, 35 Sup. Ct. 317, 49 L. Ed. 610, 
to the contrary. 

But it is said that the spécifie gravity of molasses, compared with 
water, being 13 to 8, and the molasses in the tanks being higher than 
the water outside the ship, the molasses would hâve flowed into the 
sea, if the sea valve were open, instead of water entering the ship. 
While molasses is heavier than water, it is a sticky material, and in 
a pipe of the diameter of eight inches the friction might, for ail we 
know, more than make up for the différence in the spécifie gravity. 
At ail events, we are satisfied that sea water was pumped into the ship 
through the valve, that this happened in accordance with the laws of 
nature, whether we understand exactly how or not, and that the vessel 
owners are protected from liability by the Harter act. 

The decree is affirmed, with interest and costs. 
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HII/L V. R. D. WOOD & 00. 

(Circuit Court of Appeals, Third Circuit. June 18, 1908.) 

No. 18 (1,699). 

CusTOMS DuTiES — Classification— "Plates"— "Plate Steel." 

TEln, checkered, steel plates about 12 by 5 feet, speclally adapted for 
use In the construction of fioors for boiler rooms, are dutiable as steel 
"plates," under Tarifi Act July 24, 1897, c. 11, § 1, Schedule C, par. 135, 
30 Stat 161 (U. S. Comp. St. 1901, p. 1638), ratlier than as "plate 
• * * steel," under paragraph 120, 30 Stat. 159 (D. 8. Oomp. St. 1901, p. 
1637). 
Bufflngton, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the brief), for appellant. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for ap- 
pellee. 

Before DALIvAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal by the collecter of 
customs for the port of Philadelphia from an adjudication of the 
Circuit Court of the United States for the Eastern District of Pennsyl- 
vania, respecting the classification of certain merchandise imported by 
R. D. Wood & Co. .during the month of April, 1904. This importa- 
tion consisted of steel plates measuring 12 feet by 59 inches and 5/16 
inch thick, which the collecter assessed at six-tenths of one cent per 
pound, under paragraph 126 of the Tariff Act of July 24, 1897 (chap- 
ter 11, § 1, Schedule C, 30 Stat. 159 [U. S. Comp. St. 1901, p. 1637]). 
The appellee protested that they were dutiable at the rate of four-tenths 
of one cent per pound, under paragraph 135 of that act. The Board 
of General Appraisers sustained this protest, and the Circuit Court 
affirmed that ruling. 

The two paragraphs of the tarifï act which hâve been referred to 
are as follows: 

"Par. 126. Boiler or other plate iron or steel, except crucible plate steel 
and saw plates hereinafter provided for, not thinner than number ten wire 
gauge, sheared or unsheared, and skelp iron or steel sheared or rolled in 
grooves, valued at one cent per pound or less, five-tenths of one cent per 
pound ; valued above one cent and not above two cents per pound, slx-tentlis 
of one cent per pound ; valued above two cents and not above four cents per 
pound, one cent per pound; valued at over four cents per pound, twenty-flve 
per centum ad valorem ; Provided, that ail sheets or plates of iron or steel 
thinner than number ten wire gauge shall pay duty as iron or steel sheets." 

"Par. 135. Steel ingots, eogged ingots, blooms, and slabs, by whatever 
process made ; die blocks or blanks ; billets and bars and tapered or beveled 
bars; mill shaftlng; pressed, sheared, or stamped shapes; saw plates, 
wholly or partially manufactured ; hammer molds or swaged steel ; gun- 
barrel molds not in bars ; alloys used as substitutes for steel in the manu- 
facture of tools ; ail descriptions and shapes of dry sand, loam, or iron-molded 
steel castings ; sheets and plates and steel in ail forms and shapes not speclally 
provided for in this act, ail of the above valued at one cent per pound or less, 
(hree tenths of one cent per pound ; valued above one cent and not above one 
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and four-tenths cents per pound, four-tenths of one cent per pound; valued 
above one and four-tenths cents and not above one and elght-tentbs cents per 
pound, six-tenths of one cent per pound; valued above one and two-tentbs 
cents per pound, seven-tenths of one cent per pound ; valued above two and 
two-tentbs cents and not above three cents per pound, nine-tenths of one cent 
per pound ; valued above three cents per pound and not above four cents per 
pound, one and two-tentbs cents per pound; valued above four cents and not 
above seven cents per pound, one and three-tenths cents per pound; valued 
above seven cents and not above ten cents per pound, two cents per pound ; val- 
ued above ten cents and not above thlrteen cents per pound, two aud four-tenths 
cents per pound ; valued above thlrteen cents and not above sixteen cents per 
pound, two and eight-tenths cents per pound; valued above sixteen cents 
per pound, four and seven-tenths cents per pound." 

The pièces or parts involved in this case were intended for use in 
the construction of the floor of a boiler or engine room, and were es- 
pecially adapted to form such a floor. Thèse facts were found by 
the General Appraisers, and investigation of the entire évidence has 
convinced us, not only that they were correctly found, but also that 
the court below was right in accepting the Board's détermination that 
the provision of paragraph 135 for "plates * * * j^ ^11 forms and 
shapes not specially provided for," covered thèse articles. The ques- 
tion seems to be whether they were steel plates or plate steel, and upon 
such a question it would be profitless as well as difficult to enlarge. 
It is enough to say that, although the ingénions and forceful argument 
of the appellant's counsel has been attentively considered, we hâve 
not been persuaded that thèse goods were not prooerly classed as steel 
plates. 

The decree is affirmed. 

BUFFINGTON, Circuit Judge (dissenting). The importation in 
this case consisted of checkered plate iron in sheets as they came from 
the rolls of a plate mill. Such sheets are aptly described in paragraph 
126 of the tariff act by the words "boiler or other plate iron." The 
sheets were rolled abroad to certain dimensions to permit their being, 
when brought to this country, economically eut into floor plates to 
fit the galleries, stairs and floor of a municipal pumping plant at 
Cincinnati. After importation they were eut to such particular shapes 
as fitted them for floor plates for galleries, stairs, and lower floor 
and were used as such. Had the sheets been eut to such shapes be- 
fore importation, or to the particular shapes, as was the case in United 
States v. Vandergrift, 143 Fed. 448, 73 C. C. A. 564, they would hâve 
fallen under paragraph 135 ; but, being imported in the form of 
sheets as they came from the rolls, they retained, when imported, 
their original generic character of sheets of "boiler or other plate iron," 
and should hâve been assessed under that section, Because they are 
not, I dissent. 
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F. W. MYBRS & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 14, 1908.) 

No, 157 (1,810). 

1. OtrsTOMs Dtjties— Classification— Gbotjnd CoEnNDUM—"I2MEEY"— Simili- 

tude. 

Corundum and emery being used for tlie sauM» purposes, and emery be- 
ing merely an impure grade of corundum, ground corundum ore is similar 
to emery and is dutiable by similitude under Tariff Act July 24, 1897. 
c. 11, § 1, Schedule N, par. 419, 30 Stat. 191 (U. S. Comp. St 1901, p. 
1674), relating to "emery, * » * ground," etc. 

2. Same— "Sand." 

In Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 671, 30 Stat. 201 
(U. S. Comp. St. 1901, p. 1688), relating to "sand, crude or manufactured," 
ttie term "sand" is inapplicable to any m«talliferous minerai, though it 
be In comminuted fragments ; and corundum ore, being a minerai of this 
character, is not, wlien ground, classible as "sand, * • * manufac- 
tured." 

[Ed. Note. — For other définitions, see Words and Piirases, vol. 7, pp. 
6326, 6327.] 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 

For décision below, see 155 Fed. 502, affirming a décision by 
the Board of United States General Appraisers, G. A. 6,277 (T. 
D. 27,059), which had afîirmed the assessment of duty by the col- 
lector of customs at the port of Burlington. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
Alexander Dunnett, U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The merchandise in question is ground 
■corundum ore. The government contends that it cornes by similitude 
within paragraph 419 of the tariff act (Act July 24, 1897, c. 11, § 
1, Schedule N, 30 Stat. 191 [U. S. Comp. St. 1901, p. 167*4]) : 

"Emery grains, and emery manufactured, ground, pulverized or reflned, one 
cent per pound." 

The importers claim that it is free of duty, as manufactured sand, 
under paragraph 671 : 

" * * * Sand, crude or manufactured, not otherwise provided for in this 
act." 

Corundum is "alumina, or the oxide of the métal aluminum, as found 
native in a crystalline state." Century Dictionary. Emery is "granu- 
lar corundum, more or less impure, generally containing magnetic 
iron." Century Dictionary. Similar définitions appear in other au- 
thorities, and it cannot be questioned that emery is merely an impure 
grade of corundum, or that emery and corundum are used for the same 
purposes. Corundum is certainly similar to emery. In f act, it is almost 
the identical article. It was properly assessed for duty as emery un- 
der the rimilitude clause, unless the importers' contention that it 
actually is sand be correct. 
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Définitions of the word "sand" may be found sufficiently broad to 
include any minerai when reduced to fine particles. Other définitions 
limit the term to fine particles of stone, and in ordinary use it is con- 
fined to fine particles of silicious stone; common sand consisting al- 
most entirely of silica. The décision of this case, however, does not 
require us to accurately define the word "sand." We are rather called 
upon to say what it does not include, as used in the tarifï act, than what 
it does include. Obviously the word as so employed does not include 
gold dust or any of the precious metals when reduced to fine particles. 
Âlmost equally clear is it that the baser metals — e. g., iron or zinc — 
when ground would not commercially be called sand ; and we think it 
also follows that the term is inapplicable to any metalliferous minerai, 
although it be in comminuted fragments. Corundum is a minerai of 
this character. It is an ore, rather than a mère stone or rock, and, 
in our opinion, does not become manufactured sand when ground. 

The décision of the Circuit Court is affirmed. 



ORR & LOCKBTT HARDWARE CO. v. MURRAY. 

(Circuit Court of Appeals, Seventh Circuit. January 21, 1908. Rehearlng 

Denied May 6, 1908.) 

Nos. 1,382, 1,383. 

Patents— Infringement—Peoïits Recovebabi.e— Store Laddees. 

The Murray patent. No. 442,531, for a store service ladder, Is for an 
entire new article, and the patentée is entitled to recover from an Infring- 
er tlie entire net profits made by the latter on the infringing ladders 
in the absence of proof that sonie portion of such profits was the resuit 
of something else than the patented device. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 88, Patents, § 580.] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Thèse cases relate to letters patent No. 442,531, issued to Edvrard M. Mur- 
ray, December 9th, 1890, for Improvement In store service ladder ; and 
involve the question what rule of profits and damages shall govern the ac- 
counting between the parties. 

In the original case between thèse parties, the court sustained the yalldity 
of the Murray patent ; found that the Orr & Lockett Hardware Company was 
Infringing the same; and directed the entry of a decree for an injunction 
and an aecounting. Murray v. Orr & Lockett Hardware Company, 138 Fed. 
564, 71 C. C. A. 68. 

The spécifie ladders found to be infringing devices in the original case 
were those known as the Columbia and Nox-em-All. In a subséquent appeal, 
decided by this court at the January session, 1907 (153 Fed. 369, 82 C. C. 
A. 445), the ladders known as the Bon-Ton and Victor ladders, maufactured 
and sold by the Orr & Lockett Hardware Company, were also held to be In- 
fringing devices. 

On the hearing of the cases now under consideratlQn (No. 1,382 relatlng to 
the Bon-Ton and Victor ladders, and No. 1,383 relating to the Columbia and 
Nox-em-All ladders), the appellant furnished to the court a statement of the 
net profits made by him in the manufacture and sale of ail the ladders, upon 
the basis of whieh the court found in favor of appellee, and against appellant. 
In the sum of $1,346.19 on account of the sale of the Victor and Bon-Ton 
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ladders, and $241.07 on account of the sale of the Columbia and Nox-em-All 
ladders. Aside from the figures thus furnlshed by appellant, no testimony 
was offered by elther side relating to profits. 
The further facts are stated in the opinion. 

John G. Elliott, for appellant. 
Josiah McRoberts, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above) 
Two rules goveming the question of profits, as between patentée and 
infringer, are laid down by the Suprême Court. The first of thèse 
rules (Elizabeth v. Nicholson Pavement Company, 97 U. S. 126, 24 L,. 
Ed. 1000) is as foUows : Where profits are made by an infringer, by 
the use of an article patented as an entirety, the infringer is respon- 
sible to the patentée for the whole of such profits, unless he can show 
— and the burden is on the infringer to show it — that a portion of 
such profits is the resuit of some other thing used by him. 

And the second rule (Garretson v. Clark et al., 111 U. S. 120, 4 
Sup. Ct. 391, 28 L. Ed. 371) is as follows: That where the patent 
is for an improvement, and not for an entirely new article or product 
the burden is on the patentée to show what portion of the infringer's 
profits is due to the particular patented feature. 

Inasmuch as appellant ofïered no proof, other than the patent it- 
self, tending to show that the profits made by it upon the ladders sold 
by it were the resuit of anything else than the use of the ladder pat- 
ented as an entirety, and inasmuch as no proof was ofïered by appel- 
lee, other than the patent itselî, tending to separate or apportion the 
profits made by the appellant, by the use of the patent in question, 
from such profits as might hâve been due to other features, neither 
party has attempted to take thèse cases out of the rule contended for 
by his adversary — leaving it as the determinative question in thèse 
cases whether (the patent only being before us) the rule laid down 
in the Nicholson Case, or the rule laid down in the Garretson Case, 
is applicable to the cases before us, as the patent has already been 
upheld and construed by this court. 

In the Nicholson Case the patent was upon a process or mode of 
constructing wooden block pavements, the pavement, as Mr. Justice 
Bradley says, being a complète combination in itself, difïering from 
every other pavement, the parts so correlated to each other from 
bottom to top, that it required them ail put together, as Nicholson 
put them together, to make the complète whole, and to produce the 
desired resuit. And on account of this the Nicholson pavement, 
though made up of old éléments, was held to be a new complète thing, 
entitled to the application of the rule that where a patented article 
was copied as an entirety, the infringer was responsible for ail the 
profits obtained. 

The Garretson invention was for improvement in a mop head, but 
it idid not embody a mop head as a new complète article, but only im- 
proved the old mop head by an improved method of moving and 
securing in place the movable jaw — an old article, in a certain spécifie 
but limited respect, improved. And it was because that this spécifie 
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liniited improvement was not shown to be the source of ail the profits 
made by the infringer upon the sale of the mop head as an entirety, 
that the infringer was not held responsible for the entire profits. 

The Murray invention involved in this suit, as interpreted by this 
court, is a store service ladder practically running on only one track 
at or near its foot, with the upper bearing loose, intended solely to 
keep the ladder froni tipping over; ail organized to utilize the oper- 
ator's weight in the adjustment of the center of gravity, whereby the 
ladder is propelled laterally without friction. True, into this com- 
bination there entered, as éléments, the traveler at or near the foot 
adapted to support and carry the ladder, the horizontal guide adapted 
to form a rest for the upper end of the ladder, and the hooked bear- 
ings near the upper end. And true, also, it is, that some of thèse 
éléments were old in the art of ladder building — some of them 
appearing in other patents. But the new thought in the art of ladder 
building, embodied in the Murray patent, was the utilizing of the 
man's weight to adjust the center of gravity. It was a unitary 
thought, to carry out which the éléments already named were only 
agents; and a unitary thought, though thus carried, makes the lad- 
der thus built a new article within the meaning of the Nicholson 
Case. The Murray patent being for a complète new thing — an entire 
new article — and there being no proof in the case other than the 
patent, the patentée, as against the infringer, is entitled to the rule 
laid down in the Nicholson Case. 

The decree of the Circuit Court will be; 

Affirmed. 



POTTHOFF et al. v. HANSON & VAN WINKLB CO. 

(Circuit Court, D. New Jersey. June 6, 1907.) 

Patents— Infeingemeni^-Bath and Process fok Coating Metals. 

The Alexander reissue patent, No. 11,024 (original No. 563,723), for an 
eleetrolytlc bath for coating metals and a process of galvanically coating 
metals subjected to rapld oxldation, can only be sustalned as involvlng 
Invention by givlng the clalms a llteral construction, and, as so construed, 
It is not Infringed by the use of a bath which contains no basic salts 
of the plating métal, such as are specified in the patent as constituting the 
essence of the invention, but which, on the contrary, is maintained In an 
aeld State, and Is composed In part of différent ingrédients, is prepared 
difCerently and under différent conditions, and its ingrédients, where the 
same, are in différent proportions. 

In Equîty. On final hearing. 

Clifton V. Edwards and Julian S. Wooster, for complaînants. 
Knight Bros, and Henry C. Workman, for défendant. 

CROSS, District Judge. The bill is founded upon reissue patent 
No. 11,624, issued August 3, 1897, to one Hans Alexander, assignor 
to Louis Potthofif. The original patent was No. 663,723. The de- 
fendants strenuously deny the title of the complainants to the reissued 
patent, and also its validity, both because of alleged irregularity in 
its issue and for want of invention in view of the prior art. As I le- 
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gard the case, however, it will be unnecessary to consider any of the 
défenses just suggested further than to say that, after a careful read- 
ing of the testimony relating to the prior art, it is demonstrated, in 
my judgment, that, if the patent in suit can be upheld, it can only be 
by giving the claims involved a literal rendering, since they cannot 
be interpreted broadly without destroying ail pretense to novelty or 
invention. The patent is in no sensé basic. With the claims then inter- 
preted narrowly, as they must be, the défendant bas not infringed. 
This is said in face of the fact that the patent is claimed to be generic, 
or, at least, the first in the art which has proved successful. It should 
be said in this connection, however, that, whWe it appears that the 
complainant corporation has indeed built up a considérable business 
of the character indicated by the patent, it does not appear, certainly 
not conclusively, that the patented process and bath are practicable. 
The président of the complainant corporation, the assignor of the in- 
ventor, admits that for several years the results obtained under the 
patent were bad, and that he was discouraged and thought of dropping 
the matter entirely, but that later they became satisfactory. As against 
his testimony, however, is that of six witnesses, ail of whom were 
licensees or workmen for licensees under the patent, who testified 
that the process was not practicable but worthless, and that they 
were compelled to abandon it. Moreover, no présent licensee of the 
complainants is produced to show that the process as practiced by 
him is the same or substantially the same as that described in the 
patent; hence it is at least doubtful under the évidence whether the 
patented bath and process are really valuable notwithstanding the tes- 
timony of the président of the complainant corporation that he has 
always followed them. 

Speaking of his invention, the patentée says: 

"My Invention relates to coating or plating of metals as are subjected to 
rapid and permeating oxidation (iron and steel) galvanlcally with other metals, 
resisting the atmospherlc Influence, for the purpose of protecting such metals 
againat disintegrating oxidation; and It consists of a process whereln baslc 
salts of aluminium, or a baslc sait of the métal to be used for the coating 
or plating, are used In the bath and the same métal Is made the anode." 

The claims involved are the first and third, which read as follows: 

"1. An electrolytic bath for coating metals, composed of a solution of from 
flve to ejght parts of commercial chlorid of aluminium contalning free acld 
In one hundred parts of water and of so much of reguline coating métal, as 
wlll dissolve therein, while the bath Is heated to the boillng-point, and from 
two-tenths to three-tenths of a part of chlorid of the coating métal." 

"3. The process of galvanlcally coating metals, subjected to rapid oxidation, 
with metalllc alloys, containing a small percentage aluminium, consisting in 
subjectlng the metals to the action of an eleetric current in an electrolytic 
bath, composed of a solution of flve to eight parts of commercial chlorid of 
aluminium, dissolved in one hundred parts of water and of so much of regu- 
line métal as wlll dissolve therein, with some organic acld added to the bath, 
and using an anode, made of the métal, forming the principal component of 
the coating alloy." 

It is wholly unnecessary to cite authorities to show either that in- 
fringement must be clearly shown or that the burden of proving it 
rests upon the complainants. At the outset it may be said that the 
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complainants hâve not laid any légal foundation upon which to rest 
a qualitative or quantitative comparison between the bath of the patent 
in suit and that which would be formed by usingf defendant's salts 
pursuant to its directions. It is true that the complainants' expert 
anàlyzes certain salts alleged to hâve been procured from the défend- 
ants, but the proof fails to show that they were, as a matter of fact, 
manufactured or sold by the défendant. It appears that the défendant 
at one time sold to the Otis Elevator Company certain ealvanizing- and 
toning salts which it is alleged were handed to the complainants' 
expert and formed the basis of his analysis. The testimony upon this 
point, however, is incomplète and inconclusive. It was given by the 
président of the complainant company, and is ail contained in the fol- 
lowing questions and answers: 

"Q. Did you hand Dr. Horne [complainants' expert] the samples of gal- 
vanizlng salts and toning sait eoncerning wlilch he has testlfled In this case? 

"A. Tes; I did. 

"Q. Where did you procure thèse samplesî 

"A. I took them from the original packages dellvered to us from the Otls 
Elevator Company, furuished by the Hansen & Van Winkle Company to them. 
Thèse packages were marked with the Hansen & Van Winkle flrm name." 

The testimony was "objected to as hearsay, and not the best évi- 
dence, or any évidence that the matters referred to were made and 
sold or delivered to the Otis Elevator Company by défendants. So 
far as the answer refers to the packages, it is objected to because the 
packages themselves are not produced or their absence accounted for." 
The évidence in question was clearly incompétent under objection. It 
was hearsay, and failed to establish that the packages from which the 
samples were taken for analysis were indeed original packages, or 
that they were furnished by the défendant to the Otis Elevator Com- 
pany. The testimony was based purely upon assumption and hearsay. 
It does not appear who, on behalf of the elevator company, delivered 
the packages, or to whom they were delivered, or how or when they 
were delivered, or that the witness had any knowledge of the size^ 
shape, character, or appearance of the original packages containing 
the defendant's product; nor is there any évidence to show that they 
had not been opened, and the contents adulterated, changed, or tam- 
pered with. Evidence of an analysis based upon proof such as that 
just detailed must be rejected. The testimony was taken under spé- 
cifie objection, and, being illégal, cannot be considered. It must be 
regarded as stricken out, and with it goes ail of the testimony of the 
expert that relates to an analysis of the salts in question. Again, it 
appears that the analysis was not made by the expert in person, but 
through an assistant who was not produced as a witness. Nevei'the- 
less the expert says that he was présent to give proper instructions 
and to satisfy himself of the results of the analysis. It is évident, 
however, from his admissions, that he was working to produce results 
which had been foreshadowed by his client, and, although he admits 
that the results were différent in composition from what he had been 
led to expect, he still maintains that he had no reason to doubt the 
accuracy of his analysis. His évidence, if admissible at ail, would cer- 
tainly hâve been far more satisfactory and conclusive had he been able 
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to tell definitely from personal knowledge what was donc and how it 
was donc. It this connection, it should be added that this same expert 
admits that he never prepared or analyzed a galvanized bath or solu- 
tion made in accordance with the defendant's instructions. For the 
above reasons, a very considérable part of complainants' testimony de- 
signed to show infringement is either wholly unavailable or decidedly 
lacking in probative force. For évidence of infringement then the 
complainants must rely upon an admission entered upon the record as 
f ollows : 

"Défendant admits that before, but not more than six years before, the brlng- 
Ing of the présent suit and since the granting of the letters patent In suit, 
It has manufactured and sold salts for use in electro-galvanie baths composed 
ind made as f ollows; 

"The défendant mechanically Intermingles in a dry state alum and sulphate 
of zinc In the proportion of four (4) parts by welght of zinc to one (1) part of 
alum. 

"With this mixture Is fumished for convenlent sJiipment a paste consistlng 
of this mixture and sulphuric acid. 

"The mixture flrst descrlbed and the acid mixture are sold separately to 
customers with directions to use them by adding the'acid mixture to the other 
In the electro-galvanie bath In such proportion that the resultlng bath con- 
talns in solution one (1) ounœ of the acid mixture to two (2) pounds of the mix- 
ture of sulphate, zinc and alum. 

"No materials other than the above, and water, are used in the bath, and 
no beat Is used in preparing either mixture or In preparing the solution there- 
of formlng the electro-galvanie bath. 

"That défendant has sold no other electro-galvanie baths or salts or solu- 
tions or proeesses and is not preparing so to do." 

And upon a letter of instructions sent by the défendant to the Otis 
Elevator Company, for making its solutions, as follows : 

"Tbis solution Is made by dissolving two Ibs. of 'H. & V. W.' galvanlzlng 
salts to each gallon of water, adding one oz. of toning salts to each gallon, 
flrst dissolving the toning salts In a portion of the solution. Zinc anodes 
should then be hung in the solution and allowed to remain for twelve hours, 
then skim and solution wlll be ready for use. At this iwlnt the deusity of the 
solution should be about 15 deg. Baume. Better results are obtalned If solu- 
tion Is maintained at a température of 70 deg. Fahrenheit. 

"The 'H. & V. W.' east zinc anodes should be used, not only on account of 
purlty, but for the reason that the wear Is more uniform and dlsintegratlon 
of the métal, with subséquent loss, Is mueh less In this form than tu the rolled 
plate. 

"Anodes should be cleaned occasionally to remove oxide. 

"Should the solution, after some use, plate slowly showlng toc blue a color, 
add one-half to one-third oz. of toning salts to each gallon, flrst dissolving the 
toning salts In a portion of the solution. 

"If the solution Is much worked and is not brought into good action by the 
addition of toning salts, and should It hâve Increased In deusity to 20 deg. to 
22 deg. Baume, dilute to 14 deg. and bring up to 16 deg. by addition of gal- 
vanlzlng salts." 

Then follow certain directions for removing grease, rust, or scale 
from the article about to be plated. Thèse admissions, with the testi- 
mony of the complainants' expert in relation thereto, are ail the évi- 
dence that remains to show infringement. The first claim in suit is 
for an electrolytic bath for coating metals, composed as therein de- 
scribed, while the third is for a process of galvanically coating metals 
subjected to rapid oxidation. The complainants claim that in the use 
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of the patent in suit a coating of zinc alloyed with aluminium is ob- 
tained. Claim 3 specifically mentions this, and it is implied in claim 1, 
if that daim is to be considered as setting fortli the invention. The 
défendant dénies that such an alloy as claimed can be made. Prof. 
Chandler, the eminent chemist and scientific expert, testiîied that it 
could net, and cites numerous well-known standard scientific author- 
ities in support of his view. But, however that may be, the solution 
of the défendant does not produce any such alloy, as an analysis of its 
product discovers no aluminium or aluminium in alloy with zinc. This 
is said notwithstanding the fact that Dr. Home, on behalf of the com- 
plainants, testified that he found a very small percentage in the de- 
fendant's product. The weight of the testimony is to the contrary, 
It appears, therefore, that the results produced by the two methods 
are différent. Again, a careful reading of the spécification of the pat- 
ent in suit shows that the invention dépends upon the use of basic 
salts. At the very beginning of his spécification the inventor says : 

"My Invention consists of a process wherein basic salts of aluminium or a 
basic sait of the métal to be used for the coating or platlng are used in the 
bath." 

This statement, in substance, appears in five or six more places in 
the spécification. If, therefore, any one thing is made clearer thereby 
than another, it is that the invention is characterized by the use of 
basic salts held in solution as elsewhere stated by an organic acid. 
Prof. Chandler has defined a basic sait as one in which there is an ex- 
cess of the basic constituent of the sait or what is the same thing, a 
deficiency of the acid constituent. Basic sait is therefore one in which 
the basic constituent is in excess of that required to satisfy the acid 
constituent; whereas in ordinary or normal or neutral salts the acid 
and basic constituents are balanced; or, as Dr. Horne, the complain- 
ants' expert, puts it, a basic sait is a sait containing a prépondérance 
of a base. Tlaat the inventor was aware of the difiference between or- 
dinary and basic salts is apparent from reading the spécification. The 
spécification of the patent, with the testimony, makes it clear that the 
bath of the patent is necessarily basic, and was so intended. The de- 
fendant's bath, on the contrary, is acid and contains free sulphuric 
acid. It is the opposite of the basic bath, and not only is it acid in 
the first instance, but it is maintained so by the introduction from 
time to time of additional acid to keep it in a proper working condi- 
tion. The différence between the two baths in this respect is concisely 
and forcibly expressed in the brief of the défendant as f ollows : 

"It is the patentee's main object and consistent effort to produce a bath 
which Is basic — containing basic salts, He boils métal in a solution of sait 
until no more métal will dissolve. If, by reason of expense he is driven to 
using an acid-containlng sait, his first care is to noutralize that acid or bind 
it. Acid is, so to speak, a bête noire to the inventor. But défendant deliberate- 
ly and designedly chooses acid, precisely vfhat the inventor most carefully 
avoids; and not only so, but défendant maintains the acid condition of his 
bath by addition of acid dlrectly from time to time. In fact, defendant's bath 
won't work unless acid. But the patent bath will not work unless it is basic, 
and the patentée maintains its basicity with an organic or equivaleut sub- 
stance. It will not be an équivalent substance that does not maintaùi the 
bath's basic character." 
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The sulphuric acid added by the défendant to keep its bath in work- 
ing condition is not an équivalent of the organic acid or hydrate of 
Carbon mentioned in the patent. Prof. Chandler, speaki;ig upon this 
point, says that the défendant uses no organic acid in its bath, or, ta 
quote his exact language: 

"No organic acid and no hydrate of carbon is added to it. In fact, the bath 
of the stipulation Is employed In a condition whlch is the very opposite of 
the basie condition described and clalmed in the patent in suit." 

Again, not only are the components of the bath différent for the 
most part, but wherein they are similar they differ in proportion. A 
patent of the character under considération must necessarily be defi- 
nite to be valuable, and a patentée cannot complain if one, by the use 
of différent constituents or the same, but differing widely in amount, 
substantially differentiates his process from the patented one. Dr. 
Chandler has shown upon the l^asis of Dr. Horne's figures that the de- 
fendant's solution contains more zinc, more acid, and more aluminium 
phosphate than would a bath made to correspond with the patent, and, 
in one place, he goes as far as to say that it is apparent at the first 
glance that the only_ substance in defendant's bath that is specified in 
either one of the claims of the patent in suit is water. Then, too, the 
conditions of mixing or preparing the baths are essentially différent, 
so that not only are the ingrédients of the bath différent in kind and 
amount, but their préparation is différent. The patent prescribes con- 
ditions that will, as we hâve seen, inevitably resuit in basic salts. The 
complainants' expert seems to ignore this, or, to say the least, does 
not satisfactorily explain it. He furthermore insists that, where the 
claims of the patent call for chlorid of aluminium, the sulphate may 
be substituted, or, in other words, that the claims of the patent in- 
clude either. He finds his authority for this in the spécification, where 
it is said, "Instead of chlorid of the metals, sulphates may be used 
as well." At first sight, his contention seems plausible, but upon ex- 
amining the preceding clause we see that the word "metals," as used 
in the above quotation, refers to the coating metals. The two sen- 
tences which are in juxtaposition, read together, are as follows: 

"In ail of thèse baths the coating métal [zinc, tin, tin and zinc, copper, or 
nickel] is made the anode. Instead of chlorids of the metals sulphates may be 
used as well." 

Then, too, in the spécification, just before the above extract, when 
speaking of the différent coating metals which may be used, the in- 
venter says: 

"For coating with copper, sulphate of copper ; for coating with tin, sulphate 
of tin ; and for coating with nickel, sulphate of nickel." 

It seems clear, therefore, that when he says, "instead of chlorids of 
the metals sulphates may be used," he referred, and referred only, to 
the coating metals, the metals selected for the anodes. Aluminium 
is not a coating métal under this patent. He nowhere speaks of it as 
such. On the contrary, it is frequently and invariably distinguished 
therefrom. It is introduced in the bath apparently to improve the 
quality or appearance of the coating métal, and in the form of chlorid 
is the foundation of the baths described in the patent. The défendant 
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does Ilot use chlorid of aluminium so that in this respect also we 
find the defendant's bath and process clearly and substantially dif- 
terentiated from the complainants. This opinion cannot be so well 
conduded or the distinguishing différences between the baths and 
processes of the complainants and défendant, so well and clearly ex- 
pressed as by using the language of Prof. Chandler, when he said: 

"The .defendant's bath is not the bath of the patent In suit, nor Is it any 
one of the baths of the patent in suit, nor Is It the bath of any one of the 
claims of the patent in suit. * • * Defendant's bath is not prepared in 
the same way as the bath of the patent In suit. The most strilsing feature 
of the patent in suit is the employaient of a bath containing basic salts, and 
extraordinary means are resorted to in the spécification to render the bath 
basic; that Is, to secure a bath In which the salts shall be the basic salts 
of aluminium and zinc. As the patentée states, thèse salts are with difficulty 
soluble, and, in order to lieep them in solution, and prevent their belng pre- 
clpitated, he makes use of an addition of cltric or tartarie acid, or of s.ugar, 
and thus converts thèse basic salts into double salts, which are easily soluble 
In water, as he states on page 2 of hls spécification, in several places, between 
llnes 29 and 54. It must not be assumed In readlng this portion of the spécifi- 
cation that this resuit thereln described of keeplng the basic salts in solution 
can be accompllshed by converting them into any kind of double salts. They 
must be converted Into double salts which are easily soluble in water, and 
double salts containing citrlc or tartarie acid, or sugar. * » * No such 
conditions as described in the spécification exlst In defendant's baths. The 
baths are not basic baths. No such extraordinary methods are employed to 
render them basic as are described and claimed in the patent in suit. In fact, 
the very opposite treatment is resorted to. Sulphuric acid Is added at the 
outset, and from tlme to time durlng the use of the bath. Hence no basic salts 
of aluminium are contained lu defendant's bath originally, or permltted to be 
formed there, and no such means as described in the patent — that Is, the use 
of citrlc, or tartarie acid or sugar — are necessary to produce such double salts 
as are referred to In the spécification. * * * 

"It Is thus évident that the reason why basic salts of aluminium are not 
precipitated In defendant's bath is because he does not bave any basic salts. 
He carefully avolds making them lu the original préparation of bis bath, and 
he prevents their forming in the bath durlng its use by the use of bis toning 
sait * » * Défendant does not use basic salts of any kind In the prépara- 
tion of hls bath, does not produce basic salts In the préparation of his bath, 
adds free acid from time to time to prevent the formation of basic salts, 
does not use aluminium chlorlde In any form, does not boll aluminium chioride 
with zinc, does not boU aluminium chioride wIth aluminium, does not elec- 
trolyze an excess of aluminium or zinc Into aluminium chioride, to make the 
bath basic or to produce basic salts. As he does not produce any basic salts 
with the aid of chlorlde of aluminium, hé does not require and does not use 
any tartarie acid or citrlc acid or sugar (sugar Is the substance understood by 
the term hydrate of carbon in the spécification) in order to hold basic salts in 
solution. He does not add chlorlde of zinc to chlorlde of aluminium in the 
préparation of his bath or In the use of It." 

For the following, among other reasons, then, the défendant does 
not infringe, it does not make the alloyed coating of the patent, em- 
ploys no basic salts, but rather makes and maintains throughout an 
acid bath, does not use chlorid of aluminium in its salts, does not use 
any organic substance with its salts or bath, or any équivalent thereof. 
and its bath is composed in part of différent ingrédients from the 
complainants', is prepared differently and under différent conditions, 
and its ingrédients, in so far as they are the same, appear in différent 
proportions. 

The bill of complaint will accordingly be dismissed, with costs. 
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PRBST-O-LITE 00. v. POST & LESTER CO. 

(Circuit Court, D. Connecticut. June 25, 1908.) 

No. 1,263. 

Tbade-Mabks and Tkade-Names — Suit fob Infeingement— Défense of Li- 
cense — consteuction of oontbact. 

Two manufacturers of acétylène gas and tanks for holding the same 
for use on automobiles, each bearing a métal plate with the name and 
trade-mark of the maker thereon and representlng that both tank and con- 
tents were its product, entered Into an agreement by which each agreed 
not to refiU and use a tank of the other without removing or obllterating 
the plate thereon. Held, that such agreement was not a license to either 
to use the tanks of the other, but was designed to define and protect 
their respective riglits, and afforded no défense to a suit to enjoin infring- 
Ing of trade-mark and unfair compétition by usiug tanks of one of the 
parties unless the plates thereon were removed or permanently obliterated, 
and that the mère pasting of a paper over the plate was not such oblit- 
ération. 

In Equity. On motion for preliminary injuriction. 
Winter & Winter, for complainant. 
Gross, Hyde & Shipman, for défendant. 

PLATT, District Judge. The acts complained of at this hearing 
are enough like those appearing in the suit in the fédéral court in the 
Northern District of New York between this complainant and the 
Avery Lighting Company, decided on May 19, 1908 (161 Fed. 648), 
so that Judge Ray's action should be followed, if he was right, un- 
less the complainant has by its own acts lost some of its rights. In 
that respect the différence relied upon by the défendant is that the 
complainant and defendant's principal, the Puritan Gas Company, en- 
tered into an agreement about this gênerai matter on March 7, 1908.' 
It is seriously contended that the terms of that contract materially mod- 
ify the relation between the parties. It is my duty to interpret that 
contract, and to discover whether it does put this défendant on any 
better footing than the other défendant occupied at the hearing before 
Judge Ray. The things which this défendant has done are manifestly 
beyond the spirit and the letter of that agreement, and were conced- 
ed to be so, by the défendant, at the hearing. The only question opeu 
for debate is as to whether the défendant can, in fairness, adopt any 
course in the treatment of complainant's tanks less drastic than that 
demanded by the complainant. 

The défendant calls the agreement of March 7, 1908, a "license 
agreement." It is inartificially drawn, but I am unable to spell out of 
it anything which bears out in a gênerai way the proposition that it 
was intended by the parties to hâve the effect of a license. It shows 
that each party recognized the validity of the other's trade-mark, and 
understood that the placing thereof on a plate attached to the steel 
cylinder signified to the world that the tank and its contents were the 
product of the party owning the trade-mark and served to distinguish 
the product from that of other manufacturers. It is plainly agreed 
that neither shall infringe the rights of the other, and it shows that 
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neither party intended to so treat the other's tanks as that any mistake 
could arise in the mind of any one as to what the tanks and contents in 
fact were. They agrée deiSnitely that neither will use the labeled 
tanks of the other without remdving or obliterating the label, or oth- 
ervvise indicating that the tank does not contain the product of the 
other. 

Applying the rule of noscitur a sociis, any other method of so indi- 
cating ought to be as positive and permanent as the two methods sug- 
gested. Taking the contract at large, and examining ail the ground 
covered by its four walls, it is a misnomer to call it a license agree- 
ment. Its principal purpose is to estop each party from denying the 
Personal rights of the other in its trade-mark and method of using the 
same. It is certain that neither party is licensed to so use the other's 
tanks as to permit any one to believe that such tanks contain the 
product of the other. The pasting of a pièce of paper over the name 
plate, no matter of what size, color, or print, would not indicate surely 
for ail time and in ail situations the fact that the tank of the complain- 
ant had been refilled with the product of the défendant. It might hâve 
that effect for the moment, -but beyond that nothing would be certain. 
I think that it is the duty of the défendant to permanently and ir- 
revocably destroy the guaranty which the complainant's trade-mark' 
on its tank holds out to the world, if it wishes to refill it with any other 
product than that controlled by the complainant. It cannot be pre- 
tended that the spirit of the March, 1908, agreement was to permit 
either party to injure the other. The acts of the défendant disclosed 
by the affidavits show that such an interprétation has been put upon it, 
and the only way to prevent further wrong is to grant the prayer of 
the complainant in its entirety. 

The défendant claims that to remove or obliterate the complain- 
ant's name plate from the tanks will surely cause explosions and great 
damage. The complainant dénies the truth of that statement. I think 
that the plate can be removed or gbliterated without danger, but the 
point is immaterial. Defendant's principal agreed in the contract not 
■ to use complainant's tanks without first removing or obliterating the 
plate, or taking other action, which, as I read it, must be équivalent 
thereto. If the défendant cannot come within the contract without 
danger to life and limb, it can easily refrain from interfering with 
complainant's labeled tanks in any manner. If the exception noted in- 
volves danger, it is not necessary to try to take advantage of the ex- 
ception. 

Let a decree be entered in accordance with this opinion. 



BEI8S dk BBADT Y. UNITED STÂTSS. 65 

REISS & BRADT v. UNITED STATES, 

(Circuit Court, S. D. New York. May 23, 1908.) 

No. 4,753. 

Odstoms Dtjties — Classification — Fkuit in Maeasohino— "Edible Fbuits 
* • * Peepabed in Any Manneb." 

In construlng Tarlff Act July 24, 1897, c. 11, § 1, Schedule G, pars. 
262, 263, 30 Stat. 171 (U. S. Comp. St. 1901. p. 1651), which paragraphs 
relate respectively to "edlble fruits * • * prepared In any manner" 
and to "fruits preserved in « • • spirits or In their own julces," 
tield, that fruit In maraschino Is dutiable under the former, rattier tlian 
that the latter, provision. 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

The décisions below affirmed thp assessment of duty by the collector 
of customs at the port of New York, on the authority of G. A. 6,473 
(T. D. 27,690). 

Comstock & Washbum (Albert H. Washburn and J. Stuart Tomp- 
kins, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The importations involved herein con- 
sist of cherries or other fruits in maraschino. They were assessed 
by the collector at 1 cent per pound and 35 per cent, ad valorem under 
the provisions of paragraph 263 of the tariff act of 1897, and are claim- 
ed by the importers to be properly dutiable, first, at 2 cents per pound 
under paragraph 262 of said act, or, secondly, at 20 per cent, ad 
valorem under section 6 of said act. (Act July 24, 1897, c. 11, § 1, 
Schedule G, pars. 263, 263, 30 Stat. 171 [U. S. Comp. St. 1901, p.' 
1651]). The Board of General Appraisers sustained the classification 
of the collector, from which décision the importers hâve appealed. 
Further testimony has been taken in this court since the décision of 
the Board was rendered. 

In accordance with my understanding of the reasoning adopted by 
the Circuit Court of Appeals in Causse Mfg. Co. v. United States, 
151 Fed. 4, 80 C. C. A. 461, I am constrained to hold that the ar- 
ticles in question cannot be classified under paragraph 263 as "fruits 
preserved in sugar, molasses, spirits, .or in their own juices," but fall 
rather under the provision in paragraph 262 for "edible fruits * * * 
prepared in any manner, not specially provided for." 

The décision of the Board of General Appraisers is reversed. 
163 F.— 5 
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UNITED STATES v. VIRGINIA-CAEOLINA CHEMICAL CO. et aL 

(Circuit Court, M. D. Tennessee. July 3, 1908.) 

No. 963. 

1. Ckiminal Law — Conspieact in Restraint op Interstate Trade— Indict- 

MENT— Service of I'rocess on Nonresident Corporation. 

Upon an Indictment for consplracy In restraint of trade under Sherman 
Anti-Trust Act July 2, 1890, c. 647, § 3, 20 Stat. 200 (U. S. Comp. St. 
1901, p. 3201), the court lias power, by virtue of Eev. St. { 716 (U. S. 
Comp. St. 1901, p. 5S0), which authorizes such courts to issue ail writs 
"necessary for the exercise of their respective jurisdlctions," to issue 
process to another state to bring before It corporation défendants who are 
citizens of such state and cannot be found or served in tlie state or dis- 
trict of the indictment. 

2. Monopolies— Indictment. 

An indictment for consplracy in i*estralnt of Interstate trade and com- 
merce, in violation of Sherman Anti-Trust Act July 2, 1890, c. 647, § 3, 
26 Stat. 209 (U. S. Comp. St 1901, p. 3201), considered, and held suffl- 
clent 

3. Grand Jury— Appearancé of Government Counsel— Spkciai. Assistant 

TO United States Attornby. 

Under Kev. St. §§ 363, 366 (U. S. Comp. St. 1901, pp. 208, 209), the form- 
er of which authorizes the Attomey General to employ counsel "to assist 
the district attorneys In the discharge of their dutles," while the latter 
provides for the Issuance of a commission to such attorneys as are special- 
ly retalned by the department of justice "to assist m the trial of any case 
in which the government is interested," which must be construed to- 
gether and as referrlng to the same class of spécial assistants, the At- 
torney General was not authorlzed to appoint spécial assistants to a dis- 
trict attorney havlng the authorlty or right to appear before and partl- 
cipate In the proceedlngs of a grand jury, and the présence of two such 
attorneys speclally appolnted for a partieular case and their examlnation 
of witnesses on whose testimony an Indictment was returned renders such 
indictment invalld. 

A. M. Tillman, U. S. Atty., Oliver E. Pagan, Spécial Asst. Atty. 
Gen., and Edward T. Sanford, Asst. Atty. Gen., for the United States. 

John J. Vertrees, John S. Miller, James C. Bradford, Henry A. 
M. Smith, Marcellus Green, Geo. E. Von Kolintz and James M. 
Gifford, for défendants. 

McCALL, District Judge. The indictment in this case is fourid 
under the "Sherman Anti-Trust Law." The défendants are cor- 
porations and individuals, numbering about 60. The corporation de- 
fendants may be divided into three classes, viz.: (1) Foreign cor- 
porations; those chartered under the laws of other states, and which 
hâve not complied with the laws of Tennessee in relation to such cor- 
porations doing business within this state, and hâve no agents nor 
are doing business in Tennessee. (2) Foreign corporations which 
hâve complied with the laws of Tennessee, and hâve agents and are 
doing business in Tennessee. (3) Domestic corporations, those char- 
tered under the laws of Tennessee. One class of défendants move to 
quash the summons and return. Another class demurs to the indict- 
ment, and also files pleas in abatement. Thèse several défenses are 
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interposed, heard, and disposed of by agreement of counsel without 
regard to the order of pleading. 

1. On Motion to Ouash Summons. 

Motions to quash the summonses are made by the corporation de- 
fendants which are citizens and résidents of states other than Ten- 
nessee and hâve no agents or place of business in Tennessee. The 
motions are based upon the ground that défendants are foreign cor- 
porations, and had no agents or other représentatives within the state 
of Tennessee upon whom summons ' could be legally served, and 
that summonses, issued to the states of their respective résidences and 
citizenship, and there served, were without authority of law, and that 
this court has no jurisdiction over them. 

This précise question was before me in the case of United States 
v. Standard Oil Company. The conclusions there reached are stated 
in the opinion, reported in 154 Fed. 728. The summons in that case, 
as in the case at bar, was issued under Rev. St. § 716 (U. S. Comp. 
St. 1901, p. 580), which is as follows : 

"Sec. 716. The Suprême Court and the Circuit and District Courts shall 
hâve power to issue writs of scire faeias. They shall also hâve power to Is- 
sue ail writs not speciflcally provided for by statute, which inay be necessary 
for the exercise of their respective jurisdictions, and agreeable to the usages 
and principles of law." 

It is respectfully but earnestly insisted for the défendants that the 
conclusion in that case is erroneous, and several cases are cited to 
sustain that contention, viz. : Mcintire v. Wood, 7 Cranch, 506, 3 
h. Ed. 430 ; McClung v. Silliman, 6 Wheat. 598, 5 L. Ed. 340 ; Bath 
County V. Àmy, 13 Wall. 249, 20 L. Ed. 539 ; Rosenbaum v. Bauer, 
120 U. S. 450, 7 Sup. et. 633, 30 L. Ed. 743. A careful examination 
of thèse cases discloses that the question therein decided was that the 
court, having no jurisdiction of the subject-matter of a controversy, 
could not, by virtue of section 716, Rev. St., acquire and exercise 
jurisdiction by the issuance of a writ of mandamus and cause the 
same to be served upon the party whom it was sought to force to do 
some act; the refusai or failure to do which being the subject of 
complaint. In the case of Bath County v. Amy, supra, the Suprême 
Court, after reviewing Mcintire v. Wood, McClung v. Silliman, and 
Kendall v. U. S., 12 Pet. 524, 9 L. Ed. 1181, announced the rule 
that the power to issue a writ of mandamus as an original and in- 
dependent proceeding does not therein belong to the Circuit Court, 
and approving the holding in the Silliman Case, supra, that the 
power to issue writs of mandamus was authorized by section 716, 
Rev. St, only in cases where the jurisdiction already existed, and not 
where it is to be created or acquired by means of the writ proposed 
to be sued out. "In other words, the writ cannot be made to confer 
a jurisdiction which the Circuit Court would not hâve without it. 
It is authorized only when ancillary to a jurisdiction already ac- 
quired." To the same effect is Rosenbaum v. Bauer, supra. 

In the case of the United States v. Plumer, 27 Fed. Cas. No. 16,- 
056, it was held that section 716, Rev. St., did not authorize the is- 
suance of a writ of error to review the judgment of a District Court 
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in a crimînal case, when such authority had not been gîven the Cir- 
cuit Court by the judiciary act. In that case the défendant had been 
indicted, tried, convicted, and sentenced, and the right of appeal lost 
by the waiver of the motion for a new trial, and the court said: 

"Complétée!, as the proceedings in this case were, the Circuit Court, at the 
date of this application, had no more power over it tban if the indictmeut had 
not been found." 

Certainly, section 716, Rev. St., does not authorize the court to re- 
acquire jurisdiction of a case thus finally disposed of, or to acquire 
original jurisdiction of the subject-matter of a controversy when there 
is none conferred by law. As is well said by counsel for the govern- 
ment: 

"Thèse cases upon whlch the défendants rely as a proper construction of this 
section are to be distin,a:ulshed upon the ground that they merely deny the 
right to enlarge the jurisdiction of the court as to the subject-matter of liti- 
gation by the issuance of any writ under section 716." 

It was held, in the Standard Oil Case, supra, that the court had 
jurisdiction of the subject-matter, and, in order to enable the court 
to exercise that jurisdiction, it was necessary to issue the summons 
under section 716, Rev. St., as was donc in that case. The jurisdiction 
existed; but, in order to exercise it, the défendant must be brought 
before the court, and it became necessary for that purpose to re- 
soft to the power granted by Congress in section 716, Rev. St. It 
was not necessary, in order to acquire jurisdiction of the case, to 
resort to section 716, because jurisdiction over the offense charged 
in the indictment was conferred by the commerce act. It was neces- 
sary to resort to section 716 in order to enable the court to exercise 
the jurisdiction conferred by Congress under the commerce act. 

Able counsel for défendants, it seems to us, virtually concède this 
proposition in their brief . There it is said that : 

"The statute does not authorize writs to be issued under the gênerai power 
to issue 'ail other writs' in order to acquire jurisdiction. The jurisdiction 
must already exlst in order for writs to issue under this power. The 'neces- 
sity' of the statute is a judicial one. When some kind of writ that Is rea- 
sonable and proper Is necessary in order for the court to exercise its jurisdic- 
tion (do what in justice ought to be done), it may Issue." 

The necessity is as imperative to issue summons for the résident 
défendant corporations before the court can exercise its jurisdiction 
in the trial of this case as it is to issue summons for the foreign cor- 
porations. The issuance of the writ in neither case is necessary in 
order to acquire jurisdiction of the case, but it is necessary in both 
cases to enable the court to exercise the jurisdiction it bas. 

In the excerpt quoted from brief of defendant's counsel, it is stated 
that: 

"The jurisdiction must already exist In order for writs to Issue under this 
power" — meaning section 716. 

If by this is meant that jurisdiction must exist over the défend- 
ant, then the issuance of summons would be useless; but if it is meant 
that jurisdiction of the subject-matter must exist before summons 
can issue under section 716, Rev. St., then the answer is that that is 
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precisely the condition in this case. In other words, the issuance of 
the summons and its service is but one step amongst others that is 
necessary to enable the court to exercise its jurisdiction in the pending 
case, of which it has jurisdiction by statute. In my judgment, the 
contention of the défendants as to this branch of the case is not sus- 
tained by the authorities cited. 

It is insisted that if it be conceded that the holding in the Standard 
Oil Company Case, supra, is correct, it does not follow that that 
case should be controlling in the case at bar. It is pointed out that 
the indictment in that case was found under Commerce Act Feb. 4, 
1887, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), which 
is silent as to process and procédure, and that this indictment is found 
under Sherman Anti-Trust Act July 3, 1890, c. 647, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200), which provides, among other things, 
that in injunction cases brought thereunder process may issue to any 
State, but is silent as to process to bring those indicted thereunder he- 
fore the court to answer the criminal charge. Because of this omis- 
sion, it is argued that the rule, "Expressio unius est exclusio alterius," 
applies. Removal Act March 3, 1887, c. 373, 24 Stat. 552 (U. S. Comp. 
St. 1901, p. 508), provides that no civil suit shall be brought "against 
any person by any original process or proceeding in any other dis- 
trict than that whereof he is an inhabitant." Act Aug. 13, 1888, c. 
866, 25 Stat. 434 (U. S. Comp. St. 1901, p. 508). This wasthe law 
when the Sherman act was passed in 1890. So, also, section 716, 
Rev. St., was then and is now in force. 

With thèse two laws in mind, Congress passed the Sherman anti- 
trust act, by which civil actions are authorized, and certain conduct 
denounced as crimes. Is it not reasonable that, while Congress was 
devising means by which défendants in such civil suits might be served 
with process and brought before the courts, it also considered that 
subject in relation to défendants in criminal cases? Is it not a rea- 
sonable conclusion that it inserted the clause as to issuance of process 
in civil cases to avoid the provision of the removal act of 1888, supra, 
and that it omitted to insert a clause as to défendants in criminal cases 
because that was then provided for under section 716, Rev. St., and 
further législation on that subject was therefore unnecessary? 

Hère we find Congress engaged in perfecting and enacting a law, 
declaring certain acts to be crimes, and authorizing the bringing of 
civil suits to enjoin the commission thereof. The act upon its face 
discloses the fact that Congress had under considération the sub- 
ject of proper proceeding by which parties could be brought before 
the courts. That in civil actions thereunder, it provides that process 
may issue for défendants to other states than the state where the 
suit is pending, for the purpose, as we hâve seen, of avoiding the 
provisions of the removal act of 1888. Is it a reasonable conclusion 
that Congress was careful enough to make this provision as to civil 
suits, and so careless as to fail to insert a provision for bringing be- 
fore the court corporation défendants in a criminal suit, which are 
citizens and résidents of other states than the state wherein the in- 
dictment is pending, unless that was then provided for by a statute 
then in force? I cannot think so. To hold otherwise, it seems, 
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would necessarily imply that Congress was extremely careless, or 
purposely left a loophole by which such défendants could violate the 
Sherman anti-trust act with impunity and escape prosecution and 
punishment. 

The motions to quash the summons and service thereof made by 
this class of défendants are disallowed, and this includes ail nonresi- 
dent corporation défendants of this class, except Swift & Co., of Illi- 
nois, and the latter's motion to quash is allowed upon the ground that 
it appears that it was served on a party not in any way connected 
with that Company. The motion to quash, made by certain other de- 
fendants upon the ground that the service does not show that it was 
made upon the proper officer, is also allowed, but leave is granted to 
amend such service, if that is désirable. 

S. On the Demurrer. 

The individual défendants and the domestic and foreign corpora- 
tions, having agents and doing business in Tennessee, demur to the 
indictment. The indictment is a lengthy one. Many grounds of 
demurrer are assigned. The briefs of counsel for and against the 
demurrer are exhaustive and évince much labor, research, and learning. 
If the court should undertake to enter upon a discussion of the many 
questions presented, some important ând others less so, the task would 
be ail but interminable, and, the court feels, of little real use. Suffice 
it to say that, after as careful an examination as the court is able to 
give the many questions raised, it has concluded that the demurrer 
should be overruled. The indictment charges the défendants, in 
language both apt and with certainty of meaning, with acts denounc- 
ed by statute as crimes. It seems to contain every élément of the 
offense intended to be charged, and sufficiently apprises the défendants 
of what they must meet. This is ail that is required. Armour Pack- 
ing Co. V. U. S. (decided by Suprême Court of United States, March 
16, 1908, not yet officially reported) 28 Sup. Ct. 428, 53 h. Ed. 681. 

3. On the Plea in Abatement. 

We come now to consider the pleas in abatement to the indictment. 
This défense is interposed by the défendants who also demurred. 
The substance of the pleas is that Mr. E. T. Sanford and Mr. J. Har- 
wood Graves, neither of whom is a citizen or résident of the Middle 
district of Tennessee, and neither of whom was the district attorney, 
nor an assistant district attorney, were présent in the grand jury 
room, examining witnesses and participating in the proceedings, when 
the indictment was found, and that neither of them had any right to 
be there. Had this indictment been found subséquent to June 30, 
1906, this plea would not now be before the court. On that day 
Congress passed an act, presently to be quoted, that provides that the 
Attorney General may do just what is complained of by the pleas in 
abatement. But this indictment was found May 36, 19Ô6, and there- 
fore the pleas must be considered and disposed of under the law as it 
was on the date that it was found. The pleas were replied to by the 
United States, and demurrers were filed to the replication. The sole 
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question which is presented by the pleas in abatement, the spécial 
traverse, and the demurrer thereto is this : 

"Wlietlier under the state of facts set forth in the spécial traverses, the 
présence of spécial assistants to the district attomey in the grand jury room 
and tlieir participation In the proceedings bet'ore the grand jury, as therein 
set forth, eonstitute, as a matter of law, ground on account of which the in- 
dlctment found agalnst the défendants should be abated." 

The facts are thèse: Edward T. Sanford and J. Harwood Graves, 
both being nonresidents of the Middle district of Tennessee, were em- 
ployed, appointed, and commissioned by the Attorney General of the 
United States to do certain worlc set forth in the commission given to 
each of them by the Attomey General, as foUows: 

"You are hereby appointed a spécial assistant to the United States attorney 
for the Middle district of Tennessee to assist In the investigation before the 
grand jury In that district of the so-called 'Fertlllzer Trust,' and in the trial 
of any suits and prosecutlons on behalf of the United States, against the 
Virginia-Carolina Chemical Company, a corporation, and other corporations 
and Individuals arising from such investigation. Your compensation will be 
determîned by the Attorney General upon the eompletlon of your services, and 
will be payable from the appropriation for the enforcement of anti-trust laws. 
This appolntment is subject to any change which may be made by this de- 
partment. Before entering upon duty, exécute and file with this department 
the customary oath of office." 

With thèse commissions, or letters of appoïntment, said Sanford 
and Graves repaired to Nashville, Tenn., and prior to the commence- 
ment of the investigation before the grand jury presented their letters 
of appoïntment to the United States attorney for the Middle district 
of Tennessee, who thereupon presented said Sanford and Graves to 
the honorable United States circuit judge then and there presiding, 
with the information of their appoïntment, and stated that he desired 
that they assist him in the investigation before the grand jury, and 
who were, upon motion of the United States attorney, admitted to 
practice law in this court. Thereupon the United States attorney pre- 
sented said Sanford and Graves to the grand jury with the information 
that they would assist in the pending investigation; Sanford and 
Graves were présent during the investigation by the grand jury and 
assisted and aided therein, and participated in the examination of wit- 
nesses and heard the testimony introduced before the grand jury. 
Neither of said gentlemen were présent in the grand jury room 
after the closing of the testimony, or when the jury was deliberating 
as to its findings and voting upon the question of returning the bill 
of indictment. Upon thèse facts, the court is asked to abate the in- 
dictment. Should it be done? 

A correct answer to this question is attended with difficulties. For 
more than a century it has been the settled policy of the law and of the 
courts in its administration and enforcement to protect inviolate 
the secrecy of proceedings before grand juries in the United States 
courts, and to guard and protect them from every agency calculated 
to influence them in the discharge of their duties, save and except 
the testimony of witnesses who appear before them for examination. 
None but witnesses and the proper law officers of the government 
hâve any business before them, and the latter only to examine wit- 
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nesses and în a proper way and at the proper time express his opinion 
as to the meaning of the law. There is no controversy hère as to 
the proposition that the United States attorney and his regular as- 
sistant may attend the sessions of the grand jury for the purpose of 
examining witnesses, so the question narrows down to this : Were 
Messrs. Sanford and Graves proper officers to attend the sessions of 
the grand jury and examine witnesses before it? 

Their letters of appointment or commissions designated them as 
"spécial assistants" to the United States attorney. It is clear that 
they were not United States attorneys for the Middle district of 
Tennessee. They are not so named in their commissions. It is well- 
settled that they were not assistant United States attorneys. U. S> 
V. Crosthwaite, 168 U. S. 375, 18 Sup. Ct. 107, 43 L. Ed. 507. There 
the court says : 

"We are of the opinion that the better construction of section 365 Is that 
one who, recelves a commission as spécial assistant to the district attorney 
for partlcular cases, or for a single term of the court, or for a limlted time, 
Is not an assistant district attorney wlthin the meaning of that section." 

There Crosthwaite was appointed spécial assistant to the United 
States attorney for the district of Idaho under section 363, the same 
section that authorized the appointment of Sanford and Graves as 
spécial assistants to the United States attorney for the Middle district 
of Tennessee. He brought suit against the United States for pay for 
his services. The Attorney General had declined to give to him the 
certificate required by section 365, and it was considered by the court 
whether he could be paid as an assistant United States attorney, and 
the court, as has been seen, adjudged that he was not such an officer. 

That brings us to the question: Could a spécial assistant to the 
United States attorney, at the time of the finding of this indictment, 
properly appear before a grand jury, and perform the duties of the 
United States attorney or his regular assistant in the examination of 
witnesses, and conduct, or assist in, the investigations of the so-called 
"Fertilizer Trust," as was done in this case? It is true that the com- 
missions given to Sanford and Graves by the Attorney General set 
forth that they were appointed to assist in the investigation before the 
grand jury in this district of the so-called "Fertilizer Trust," but, un- 
der what statute, was the Attorney General authorized to issue such 
a commission? 

The answer by the United States is that section 363, Rev. St. (U. 
S. Comp. St. 1901, pp. 208, S09), authorizes it, and in thèse words: 

"The Attorney-General shall, whenever in his opinion the public Interest re- 
qulres It, employ and retaln In the name of the Uulted States, such attorneys 
and counsellors at law at he may think necessary to assist the district attor- 
neys in the discharge of their duties, and shall stipulate with such assistant 
attorneys and counsellors the amount of compensation, and sliall hâve super- 
vision of their conduct and proceedings." 

It is pointed out the words used hère, "assist the district attorneys 
in the discharge of their duties," are broad and cover ail duties of 
the district attorney, and hence must embrace this duty before the 
grand jury. To this contention the défendants respond that this 
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clause in section 363 is limited and defined by section 366, which is in 
thèse words : 

"Every attorney and counsellor who Is speclally retained under the au- 
thority of the Department of Justice to assist in the trial of any case in whlch 
the government is interested, shall receive a commission from the head of such 
department, as a spécial assistant to the Attorney General or to some one of 
the district attorneys, as the nature of the appointment may require, and 
shall take the oath required by law to be taken by the district attorneys, and 
shall be subject to ail the liabilities imposed npon them by law." 

So we hâve in section 363 authority for the Attorney General to 
appoint attorneys "to assist the district attorneys in the discharge of 
their duties," and in section 366 we hâve the Attorney General au- 
thorized to issue commissions to every attorney and counsellor re- 
tained by the Department of Justice "to assist in the trial of any case 
in which the government is interested." It has been held in two juris-; 
dictions that appointments made under section 363 authorized the par- 
ties so appointed to assist the district attorney in ail of his duties and 
authorized the appearance of such spécial assistant to the district at- 
torney to go before the grand jury and participate in the investigation 
there pending, as was done in this case ; such work being a part of 
the duties of the district attorneys. U. S", v. Cobban (C. C.) 137 Fed. 
713; U. S. V. Twining (D. C.) 132 Fed. 129. Counsel for the United 
States also cites U. S. v. Crosthwaite, 168 U. vS. 375, 18 Sup. Ct. 107, 
42 L. Ed. 507, to sustain this proposition. A careful examination of 
the latter case leads to the conclusion that this question was not raised 
nor decided there ; but, in so far as that case is important hère, it dé- 
cides that a spécial assistant to the district attorney, under section 363, 
is not a regular assistant district attorney. In the Cobban and Twin- 
ing Cases, supra, it was held that sections 363 and 366, Rev. St., were 
sections taken from différent acts of Congress and should be construed 
entirely independent of each other, and that the language, "to assist 
the district attorneys in the discharge of their duties," in section 363, 
was not limited or affected by the language "to assist in the trial of 
any case in which the government is interested," in section 366, and 
therefore spécial assistants to the district attorney were authorized to 
assist the district attorney in ail of^his duties, including his duties be- 
fore the grand jury. The learned judges who decided thèse cases 
made no référence to U. S. v. Crosthwaite, supra, where it is stated 
that sections 363, 364, 365, and 366, Rev. St., are the sixteenth and 
seventeenth sections of Act June 22, 1870, c. 150, 16 Stat. 162, 164, 
which were preserved and reproduced in the Revised Statutes at the 
above numbers. We think therefore that they should be considered 
as parts of the same act and construed together. U. S. v. Rosenthal 
(C. C.) 121 Fed. 868. 

We will so consider them. As we hâve seen, section 363 authorizes 
the Attorney General to appoint attorneys and counsellors to assist 
the district attorneys in the discharge of their duties, and fixes the 
compensation therefor. Section 366 does not authorize the ap- 
pointment of any one, but provides for the arming of the attorneys 
and counsellors appointed under section 363 with commissions as 
évidence of their appointment, prescribes the character of oath they 
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shall take, and defînes their duties and liabilities, and this, too, for 
those attorneys and counsellors only who are specially retained by the 
Department of Justice in the trial of any cases in which the govern- 
ment is interested. They are employed and retained to assist the dis- 
trict attorneys in discharging their duties. Thèse duties are stated, in 
section 366, to be "to assist in the trial of cases." Section 363 au- 
thorizes their appointment to assist, and section 366 especially states 
what they are to assist in doing, viz., "in the trial of cases." Certain- 
ly, the trial of a case does not begin before a grand jury. That is a 
secret investigation from which the proposed défendant is excluded 
and prohibited from being heard in person, by counsel, or through 
witnesses. An entirely ex parte proceeding to détermine whether 
or not, upon the testimony of the government witnesses alone, the 
accused should be put upon his trial before a court and jury of his 
peers of his own sélection, when and where he can be heard in person, 
by his counsel and his witnesses. U. S. v. Rosenthal, supra. 

It is to be regretted that this court cannot fol!ow the holdings in 
the Cobban and Twining Cases, but is constrained to hold that no 
authority existed at or before the finding of this indictment authorizing 
the Attorney General of the. United States to issue a commission that 
would, with the sanction of law, authorize spécial assistants to the 
United States attorney to appear before and participate in the pro- 
ceedings of a grand jury, as was donc in this case. The Congress 
of the United States so understood the law to be at that time. On 
June 30, 1906 (more than a month after the indictment was found), 
it was enacted as follows : 

"That the Attorney General or any offlcer of the Department of Justice, or 
any attorney or counsellor specially appointed by the Attorney General under 
any provision of law, may, when thereunto speeifically directed by the Attor- 
ney General, cônduct any klnd of légal proceeding, civil or criminal, Including 
grand jury proceedlngs aiad proceedings before committing maglstrates, which 
district attorneys now are or hereafter may be by law authorlzed to côn- 
duct, vifhether or not he or they be résidents of the district In which such 
proceeding Is brought. 

"Approved June 30, 1906." 

Act June 30, 1906, c. 3935, 34 Stat. 816 (TJ. S. Comp. St. Supp. 1907, p. 44). 

Hère we hâve Congress, after this indictment was found, enacting 
a law authorizing the Attorney General to do the very thing that was 
attempted to be donc in this case ; that is, appoint spécial assistants to 
the district attorneys to assist them in discharging their duties in 
grand jury proceedings. Mr. Gillet, of the House Judiciary Commit- 
tee, reported the bill from that committee, and therein said : 

"As the law now stands, only the district attorney has any authority to 
appear before a grand jury, no matter how Important the case may be, and 
no matter how necessary It may be to the interests of the government to hâve 
the assistance of one who is specially or particularly quallfled by reason of 
his pecullar knowledge and skill, to properly présent to the grand jury the 
question belng consldered by It" 

He understood, and Congress understood, that at that time only 
the district attorneys had authority to appear before a grand jury, 
no matter how important the case may be. 
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Why pass this act, if it was previously the law? This question was 
asiîed by Mr. Justice Strong, in Bath County v. Amy, 13 Wall. 249, 
30 L. Ed. 539, in discussingf the eleventh and fourteenth sections of 
the Judiciary Act of 1789 (Act Sept. 34, 1789, c 20, 1 Stat. 78, 81), 
where it was insisted the power to issue certain writs was given by 
section 11, and wherein by said section 14 that power was expressly 
granted, and he inquires : 

"Why make this grant If it had been previously made In the eleventh sec- 
tion?" 

Had the Attorney General been authorized to appoint and commis- 
sion Fpecial assistants to the district attorneys, with authority to con- 
duct proceedings before the grand juries of the country, the act of 
June 30, 1906, would not hâve been passed. There would hâve been 
no need for it. It seems neediess to add that, if the contention of 
counsel for the government as to the law prior to the passage of the 
act of June 30, 1906, is correct, that act would be but declaratory 
thereof, and it would in no way aflfect it. The court, however, does 
not agrée with counsel for the government in the contention that the 
act of June 30th was the law prior to that date. It follows therefore 
that the court is of the opinion that the Attorney General of the Unit- 
ed States was not authorized by law to confer upon the spécial as- 
sistants to the district attorney the right to conduct investigations be- 
fore the grand jury, as was donc in this case, and that Messrs. Sanford 
and Graves were improperly before the grand jury under the facts 
stated herein above. 

Did their présence and their participation in the proceedings before 
the grand jury influence that body in its action? 

It must be assumed that the grand jury was composed of men of 
average intelligence and information, who would hâve known that 
the government must hâve been greatly interested in the finding of 
this indictment and in the prosecution of the défendants before it 
would send two eminent lawyers, neither of whom was a résident of 
this district, to Nashville to especially conduct this investigation. Their 
présence there and participation in this investigation was bound to hâve 
impressed the jury and conveyed to them the information that the De- 
partment of Justice was exceedingly anxious that this indictment be 
found. Who can say how far-reaching this influence was, and what 
effect it had on the individual juror when he came to vote upon the 
finding of the indictment, assuming, as we do and must, that the con- 
duct of thèse spécial assistants before the grand jury was as circum- 
spect in every particular as would hâve been that of the district at- 
torney had he been présent and alone conducting the investigation. 

As is said in U. S. v. Edgerton (D. C.) 80 Fed. 374 : 

"There must not only be no improper influence or suggestion In the grand 
jury room, but, as suggested in Lewis v. Commissloners, 74 N. C. IM, there 
must be no opportunlty therefor. If the présence of an unauthorlzed person 
in the grand jury room may be excused, who wlll set bounds to the abuse to 
follow such a breach of the safeguards whlch surround the grand Jury." 

The same authority holds that the rule that no person other than 
the witness and the legally authorized attorney for the government 
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can be présent during the sessions of the grand jury is inhérent in 
the grand jury System with ail the force of a statutory enactment. 

In Wilson V. State, 70 Miss. 595, 13 South. 235, 35 Am. St. Rep. 
664:, the court said: 

"It is a serious mlstake to suppose that the rlght of one accused or sus- 
pected of a crime to tlie orderly and impartial administration of tlie law be- 
gins only after indictment Immunlty from prosecutions for indictaWe of- 
fenses, except by presentment by the grand jury, is declared and preserved by 
the organic law of this and ail other states, and though, by reason of the 
secrecy of the proceedings before that body, its action is seldom brought in 
review, it cannot be doubted that one whose acts are there the subject of in- 
vestigation is as much entitled to the just, impartial, and unblased judgment of 
that body as he Is to that of the petit jury on hls final trial." 

In Jacob Sharp's Case, lOr N. Y. 476, 14 N. E. 348, 1 Am. St. Rep. 
851, the court, through Judge Peckham (now of the Suprême Court 
of the United States), said : 

"The law must protect ail who come within its sphère, whether the person 
who invokes its protection seems to be sorely pressed by the weight of the 
Incuipatory évidence or not. It cannot alter, for the purpose of securing the 
conviction of one who may be called or regarded as a great criminal, and yet 
be invoked for the purpose of sheltering an Innocent man. In the eyes of the 
law, ail are innocent until convicted in accordance with the forms of law, and 
by a close adhérence to its rules." 

To this doctrine this court subscribes. Let it be repeated : 

"In the eyes of the law, ail are Innocent untU convicted In accordance with 
the forms of law, and by a close adhérence to Its rules." 

The resuit is that the demurrer to the replication is sustained, the 
plea in abatement allowed, and the indictment quashed. 

Orders will be entered consistent with the views expressed in this 
opinion. 



McGOVERN V. DAVID KAUFMAN'S SONS CO. 
(District Court, E. D. New York. July 8, 1908.) 

OONTBACTS^EeQUISITES— CONDITIONAI, AOCEPTANCE OF OFFEE. 

Respondents, desiring to bid for the purchase of a large quantlty of 
scrap Iron ofïered for sale by the Dnitéd States on the Isthmus of Pana- 
ma to be removed within 30 days, appJied to llbelant for a proposition to 
furnish vessels to remove the Iron, if purchased, to New York, and llbel- 
ant repUed that his flrm had an offer from a steamship company, the 
terms of whlch he stated. Respondents acknowledged receipt of the 
proposa], stated that they had made a bid based thereon, and that "if 
Buccessful we wlll be glad to place this business with you." The bid 
was not accepted because it did not meet the requirement to remove the 
Iron within 30 days, and respondents thereupon modified It in that re- 
spect and on its acceptance contracted with another steamship company 
to do the freighting. Held, that they were under no contract obligation 
to libelant's flrm which reqnired them to consult him before changing 
thelr bid or to give him an opportunity to cliange his proposai to conform 
to the new bid before contracting with another, and were not liable for 
damages for breach of contract, either to libelant's firm or to the undis- 
closed steamship company on whose behalf It proposed to contract for the 
carriage. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 11, Contraets, § 96.] 
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In Admiralty. 

Wheeler, Cortis & Haight (Charles S. Haight and John W. Grif- 
fin, of counsel), for libelant. 

Wallace, Butler & Brown (Howard S. Harrington, of counsel), for 
respondent. 

CHATFIELD, District Judge. In the month of August, 1906, tha 
United States government offered for sale and removal some 7,000 
tons of scrap iron and old machinery, which material was at Cristobal, 
up(on the Isthmus of Panama, and which by the terms of the offer, 
under date of August 3, 1906, circular No. 323, of the Isthmian Canal 
Commission, was to be removed within 30 days from date of notice 
to remove, with right of resale if not so removed. The circular also 
stated that the material would be sold as it lay on docks at Cristobal 
or Colon, within reach of the ship's tackles, and must be removed by 
the purchaser entirely at his own expense. Other provisions were 
included in the circular, which has been placed in évidence, and the 
respondent proceeded to make a bid for this material. The proposais 
were to be opened upon the 31st day of August, 1906, at 10 :30 a. m., 
at the office of the Commission in Washington. One Alexander Kauf- 
man, a member of respondent's firm, applied to the libelant, Thomas 
B. McGovern, who was a member of the firm of Sonntag, McGovem 
& Donnell, about the 29th of August, after a conversation by télé- 
phone, to secure ships for bringing thé material to EHzabethport, N. J. 
Mr. McGovem, on the same day, wrote to the respondent that his 
firm had the following firm ofïer from a steamship company : 

"They wlll furnish tonnage for the carrylng forward of about 7,000/8,000 
tons of scrap Iron from Colon or Cristobal, Isthmus of Panama, to New York, 
under the following conditions: They agrée to hâve steamers In readlness to 
transport thls material from either of the above-mentloned loadlng berths 
within 45 days of aceeptance of the bid of the suecessful bidder by the Isthmi- 
an Canal Commission, and to move it in lots of from 2,000-1,000 tons, the 
slze of the vessel at thelr option. Cargo to be delivered to them within reach 
of vessel's tackles at loading port as fast as ship can take it In, but not less 
than 350 tons per day, and to be received at destination as fast as shlp 
can put It ont, worklng both loading and dlscharging with ail hatches. They 
agrée, if desired by charterers, to discharge the scrap iron onto cars at destina- 
tion, provlded by so doing there is no delay in the dispatch of the ship, and 
that trlmming into cars is not for account of steamer. Steamer to be free 
of wharfage at loading and dlscharging berths. Rate of freight to be $3.40 
per ton of 2,240 Ibs. This bid is made on material covered by Isthmian 
Canal Commlssion's circular No. 322, and Is made only in the event of the 
Commission deciding on you as a suecessful bidder. We would further say 
that dellvery can be made at EHzabethport, provlded there is sufflcient water 
there for the vessels to lie safely at the wharf, and you should stlpulate in 
your bid that wharfage is to be free at Colon or Cristobal. We understand 
that the rate of wharfage there is $35 per day, but the government customari- 
ly give free wharfage for vessels taking cargoes for thém. We learn the 
Maryland Steel Company and Joseph's are.both bldding on thls scrap. We 
shall, of course, expect, In the event of your being the suecessful bidder, that 
you wlll place the freighting of this cargo through us." 

And upon the 30th of August the respondent replied as folio ws : 
"We are in recelpt of your favor of the 29th, in which you express your 
willingness to transport a tonnage of scrap iron ofCered for sale by the Isthmi- 
an Canal Commission at Colon or Cristobal, Isthmus of Panama, on basis 
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of $3.40 per gross ton to Elizabetbport, N. J., or New Tork City, provlded 
you obtain free wharfage at both points, based upon 45 days' tlme in whlchi to 
commence loadlng of sarae from officiai notice and 30 days' time in wliich to 
make removal of the entire tonnage. We bave submitted our proposition 
accordingly, and if suecessfui we wUl be glad to place this business wlth you 
and also take up question as to spécifie destination. In the meantlme we will 
thank you for the interest and prompt attention manifested and wlll file 
your letter for future référence." 

After the opening of the bids upon the 31st of August, there is a 
disagreement in the testimony as to the séquence of events ; but it 
seems to be undisputed that téléphonie conversations ensued between 
Mr. McGovern and the Kaufmans; that Alexander Kaufman, the 
member of the firm who had started the negotiations, saw Mr. Mc- 
Govern in New York, and spoke to him about seeing Mr. Ross, the 
chief purchasing agent of the Commission, at the Hôtel Waldorf; 
that Ex-Governor Voorhees, of New Jersey, as counsel for the re- 
spondent, went to Washington, and upon the 6th day of September, 
1906, communicated by téléphone with the Kaufmans, to the effect 
that their bid could not be accepted, because of the additional condi- 
tions imposed. It should be stated hère that the bid of the Kaufmans, 
as filed on the printed blank, with relation to lot No. 1, lot No. 2, 
and lot No. 3, stated that "removal will be commenced within 45 days 
and completed within 75 days," although in the printed proposais, in 
the same sheet, it was specified, as has been stated, that the material 
must be removed within 30 days, under penalty. Gov. Voorhees theri 
withdrew ail conditions as to the time, the bid of respondent was ac- 
cepted, it entered into an agreement with the Tweedie Trading Com- 
pany, which is set forth in the testimony, and the goods were brought 
to New York upon the Tweedie Trading Company's ships. 

It appears from the testimony that, subséquent to the original nego- 
tiations with Mr. McGovern and to the filing of the bid, the respond- 
ent learned that it would be compelled to pay duty upon any of the 
iron which might be classified as of foreign manufacture, and the 
rate of transporta tion with the Tweedie Trading Company was $1.10 
per ton. It also appears from the testimony that the removal, in fact, 
took 46 days, and that the respondent was compelled to pay a pen- 
alty therefor; but the arrangement of the respondent with the Twee- 
die Trading Company, if successfully carried out, would hâve ac- 
complished the removal within the specified 30 days. Between the 
interval of the first telegram from the Kaufmans to McGovern, upon 
the 29th of August, and the writing of the letter by him, Mr. Mc- 
Govern procured an oflfer from the Munson Steamship Line, which 
offer was the basis of the letter written by Sonntag, McGovern & Don- 
nell, upon August 29th, above set forth. At the same date, between 
Labor Day and the 6th day of September, 1906, Mr. McGovern and 
his agent, Mr. Battie, made some inquiry as to the necessity for the 
conditions contained in the Munson Company's offer, and the Munson 
Company expressed its willingness and ability to furnish vessels im- 
mediately at Colon or Cristobal. Upon the 6th day of September, Mr. 
McGovern, on behalf of his firm, wrote to the Kaufmans asking for 
information, and referring to the fact that reports in the press had 
been noticed by the steamship people to the effect that the respondent 
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had received the award for the scrap iron, and that instructions as 
to the movements of steamships was desired. In reply to this letter, 
the responde'nt sent the foUowing : 

"Replying to your favor of the 6th the deal with the government fell 
through so far as your proposition was concemed." 

Upon the llth of September the firm of Sonntag, McGovern & 
Donnell wrote to the respondent to the effect that they considered: 

"That the correspondence which passed between us constituted a prellml- 
nary contract, the performance of which was dépendent, only, upon your 
bid being accepted by the Panama Canal Commission. The obligation on the 
part of the steamship eompany, to supply you with the necessary service at 
a fixed rate, and your obligation to furnish them with the material to be 
carried, were mutual. This view of the matter is shared In by the steamship 
Company, who propose to hold you responsible." 

The firm of Sonntag, McGovern & Donnell then assigned to Mr. 
McGovern its cause of action under the alleged breach of contract, 
which contract is stated iiï the assignment to hâve been made on or 
about the 30th day of August, between the firm of Sonntag, McGovern 
& Donnell and David Kaufman's Sons Company. The Munson Steam- 
ship Line, a corporation, also assigned on the 26th day of November, 
1906, its daims and demands against the Kaufman Company, arising 
out of the breach of contract made on or before the 30th day of Au- 
gust, between the said steamship eompany and the said Kaufman Com- 
pany, whereby the said Munson Steamship Line agreed to transport 
7,000 to 8,000 tons of scrap iron from the Isthmus of Panama to 
New York. 

So far as the statement of facts above narrated is concemed, it is 
believed that there is no dispute upon the record. The principal dif- 
férence of fact arose over the time of the alleged interview between 
Mr. Kaufman and Mr. McGovern before seeing Mr. Ross, Canal Com- 
missioner, and the détails of that interview. The respondent also 
testified that Mr. McGovern insisted at ail of the interviews over the 
téléphone, between the 30th of August and the 6th of September, upon 
a rigid adhérence to the terms of the bids with référence to the 45 
days and 30 days, while Mr. McGovern testified, that he had communi- 
cated to the Kaufmans the information that the steamship eompany 
had said that Kaufman's bid was high, that some question had arisen 
as to the condition of the loading, and that he would see what the 
steamship eompany could do about modifying thèse conditions. It 
is évident that the information that duty would be collected upon for- 
eign material, and that the Tweedie Trading Company would under- 
take the contract at about one-third the rate, explains sufiiciently the 
reason why the respondent entered înto a contract with the Tweedie 
Trading Company, rather than with Sonntag, McGovern & Donnell, 
and the respondent cannot be blamed therefor, if it had the right so 
to do. It is rather difficult to see how Mr. McGovern could hâve been 
in communication with the Kaufmans with référence to a modification 
of his proposai, prior to the writing of the letter of September 6th, 
which is above set forth, and from this fact, and inasmuch as it is 
uncontradicted that Mr. koss was at the Waldorf upon the 30th of 
August, the libelant does not seem to hâve sustained the burden of 
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proof, in order to show that his assignors communicated to the re- 
•spondent any modifications of their proposai which they were willing 
to make, or that any suggestion of modification (if suggested) was 
accepted. 

Considérable argument has been had and some testimony was taken 
with référence to the rate of loading and the terms of the ofïer of 
the Munson Steamship Company, as compared with the contract made 
with the Tweedie Trading Company; but it seems to be immaterial, 
for neither the original proposition nor the contract made with the 
government contained anything except the statement that the material 
is to be furnished at the dock, and therefore the questions of free 
wharfage and rate of loading did not interfère with the Tweedie Trad- 
ing Company contract, nor did it interfère and was not even included 
in the proposai of the Kaufmans to the government, based on the 
Munson Une proposition. This takes it out of the power of the re- 
spondent to object that the Munson Line proposai was unavailable for 
thèse reasons ; but, on the other hand, nothing is added thereby to 
the rights of the libelant, if the Kaufmans were in a position to make 
a contract with the Tweedie Trading Company with impunity. 

The theory upon which the libelant has brought his suit seems to 
be materially at variance with the understanding of the respondent as 
to the rights of the libelant's assignors, against which their arguments 
and testimony are directed. The issue seems to be one of law, rather 
than of fact, while the witnesses for the respondent hâve in certain 
particulars raised issues of fact, and hâve given testimony to strength- 
en their positions which is not particularly persuasive, but which never- 
theless does not bear upon the question of law involved. The libelant 
is an assignée. One of his alleged causes of action is for the profits 
of his firm in the form of commissions on the amount which would 
hâve been paid to the steamers carrying the scrap iron. The other 
cause of action is the damage which the Munson Line is alleged to 
hâve sustained because it did not get the contract through the agency 
of Mr. McGovern's firm. The Munson Line boats are stated to 
hâve proceeded to New York in ballast, rather than with the freight of 
this lot of scrap iron. It is unnecessary at this time to consider the 
question of damage, or whether the measure of damage would be the 
prospective amount of freight charges, rather than the actual loss in- 
volved in the delay, aside from prospective profits; but it is difiîcult 
to perceive upon what theory the Munson L,ine hâve any claim which 
they could assign to Mr. McGovern. If the Munson Line had a bind- 
ing contract with McGovern's firm, then McGovern's firm would be 
charging damage because of its obligation to the Munson Line, and it 
is impossible to see how an undisclosed principal can hâve a cause of 
action for breach of contract, when the question at issue is whether 
the so-called agent of the undisclosed principal had made a binding 
agreement between another party and himself as principal, which 
agreement was to be carried out by entering into a second agreement 
with the person claiming to be the undisclosed principal. 

Upon this view of the case, it is apparent that if any cause of action 
existed it belonged to M,r. McGovern personally, or'to his firm, and 
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arose out of their loss of profits or damage from the act of the re- 
spondent, and might be claimed to include the amount of liability or 
the amount which the firm had been compelled to pay to the Munson 
Line; but it is apparent from the testimony that nothing has been 
paid to the Munson Line, nor has the Munson Line claimed any cause 
of action against Sonntag, McGovern & Donnell, and it is difficult to 
see, so far as the testimony in this case is concerned, how the Munson 
Line could hâve any claim, unless Sonntag, McGovern & Donnell had 
previously recovered from the respondent some amount in lieu of or 
representing damages for the delay of the vessels to be used in the 
proposed work while the matter was in abeyance. The cause of ac- 
tion must therefore be looked at entirely from the standpoint of Sonn- 
tag, McGovern & Donnell, and is, in effect, that at the request of the 
respondent they made certain proposais, to be used by the respondent 
in bidding, and that a mutual relation existed between the McGovern 
firm and the respondent with regard to the putting in of the proposed 
bid, by which mutual relation each party was bound to keep good faith 
with the other. 

The respondent claims that this mutual good faith did not extend 
to an agreement to report upon the progress of the bid and negotiate 
further in order to hâve the bid accepted, if modified, and the respond- 
ent dénies any conversations or communications subséquent to the orig- 
inal discussions by which it could be held to what would be équivalent 
to a partnership relation in the putting in of the bid. The libelant, 
on the other hand, is, in efïect, claiming that a contract in the nature 
of a partnership had been entered into, by which the libelant's firm and 
the respondent had agreed that respondent should put in a bid to the 
government, and both parties should endeavor to hâve the bid accept- 
ed, and that both parties should profit in the transaction if any bid 
were accepted, and this involves upon the libelant's part a déniai of 
the claim that the offer communicated through Mr. McGovern was 
nothing more than a proposai, which would not ripen into a contract 
until accepted or rejected by the respondent. The respondent con- 
tends that its acceptance or rejection of this proposai was not dépend- 
ent alone upon its obtaining any contract whatever with the United 
States. The issue of the case is, in reality, whether the making of 
any contract with the government was of itself an acceptance of the 
oiïer communicated through Mr. McGovern, and bound the respond- 
ent to deal with McGovern's firm as partners of the Kaufmans, or 
as having an interest in the government contract. 

This question must tum entirely upon the lànguage of the two 
letters exchanged upon August 29th and 30th, inasmuch as the libelant 
does not satisfactorily show any modification of the agreement there- 
after. There is nothing in the letter of McGovern's firm to the re- 
spondent, under date of August 29th, supra, to indicate more than a 
proposai, which could be accepted or rejected as the respondent saw 
fit, until the last clause is reached, which is to the efïect that the Mc- 
Govern firm expect the respondent to place the contract with them, in 
the event of being a successful bidder, in such lànguage as to imply 
that the words "on any terms" are to be understood ; but, even with 
thèse words included, it is difficult to see how the Munson Line would 
163 F.— 6 
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become party to the arrangement. The acceptance of August 30th was 
to the effect that a bid had been based upon 45 days to commence and 
30 days' time to remove, and stated : 

"We hâve submitted our proposition accordingly, and If successful we will 
be glad to place this business wlth you." 

It can be readily seen that the contract was what is frequently called 
"unilatéral." Unless withdrawn, the proposition of the McGovern 
Company could be accepted by the respondent. But it is difficult to 
see what contract the respondent made with the McGovern Company, 
other than an agreement to submit the bid, based upon the proposed 
offer, and, if that bid were successful, that the respondent might ac- 
cept the offer, and agreed to do so if the ofïer were kept open. The 
entire trouble with the case has arisen from the fact that, when it 
became necessary to shorten the time of opération, it appeared that 
the price could be cheapened by dealing with the Tweedie Trading 
Company, and the question of duty upon materials aiso came in, m- 
stead of the priées for freighting rising as the difïiculties increased. 

The libelant has sued upon his original contract, as modified; but 
the burden of proof as to the acceptance of a modification by the re- 
spondent does not seem to be met. The original contract seems to 
hâve been the basis of negotiations until after the refusai to accept 
the bid offered by the United States government, and while courtesy 
and fair dealing might hâve demanded that the respondent communi- 
cate with Mr McGovern, and thus give him an opportunity to change 
his offer, and to compete with the Tweedie Trading Company's bid, 
there does not seem to hâve been any légal obligation upon the respond- 
ent by which it was bound to accept any offer by Mr. McGovern to 
enter into another arrangernent. If the United States had refused the 
proposition and called for new bids, no cause of action could hâve been 
alleged, and what happened was in effect the making of a new bid by 
the Kaufmans, at a time when they were under no obligation to Mr. 
McGovern or the Munson Steamship Company to deal with them fur- 
ther, if the original bid was not accepted. Ail parties, including the 
Munson Line, seem to hâve been indulging in a spéculation upon the 
government proposai, and résultant loss, when the particular spécula- 
tion failed to turn out favorably, does not of itself prove légal dam- 
age for which a f ellow speculator can be held responsible. 

The libel will be dismissed. 



TIERNET V. HELVETIA SWISS PIRE INS. OO. 

(Circuit Court, B. D. New York. February 6, 1908. On Reliearlng, March 4, 

1908.) 

1. Courts— JuBisDicTioîT of Fédéral Courts— Action bt Assignée. 

A Circuit Court of the United States is wlthout jurlsdictlon of an ac- 
tion brought by the assignée of a chose in action, even though plalntiff 
and défendant are citizens of différent states, or one is an allen, unlesa 
plaintifC's assignor could hâve maintained his suit in the same jurlsdic- 
tlon. I 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, §§ 865- 
874.] 
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2. Removai, of CAtrsEa— Motion to Remani>— Subséquent Genebal Appeae- 

ANCE. 

Aîter the removai of a cause Into a fédéral court lu a district In whlch 
the défendant could not originally hâve been sued In such court, and the 
filing of a motion to remand, défendant cannot improve hls position by 
enterlng a gênerai appearance. 

S. Courts — Jueisdiction of Fedekal Ooubt— Suit Against Alien — District 
OF Suit. 

A suit by a citizen of the United States against an alien can only be 
maintained in a fédéral court in a district in which valld service can be 
made on the défendant. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 810.] 

4. Same. 

The facts that an alien corporation is authorized to do business In a 
State, and that under the state law service of process In any suit against 
such corporation may be made on an oiHcer of the state, do not give a 
fédéral court within the state jurisdlctlon of a suit against such corpora- 
tion, where it does not appear that service was made, or could hâve béen 
made, within the district of such court, and the fact that défendant Is 
authorized to do business In the district Is not sufficlent to authorlze 
service to be made therein, unless it is actually so doing business. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 814.] 

On Motion to Remand to State Court, and Motion for Leave to 
Amend Pétition for Removai. 

Sullivan & Cromwell (Royall Victor, of counsel), for plaintifï. 
Wallace, Butler & Brown (Frederick B. Campbell, of counsel), for 
défendant. 

CHATFIELD, District Judge. The plaintifif herein is the assignée 
of some 14 judgment creditors, each one of vi^hom was the plaintifï in 
a separate action against the défendant (a corporation of Switzerland, 
and therefore an alien) in the Circuit Court of the United States for 
the Northern District of California; judgments in ail of the actions 
having been entered upon the 24th day of August, 1907, and since that 
date assigned to the plaintifï. The présent action was begun in the 
Suprême Court of Kings county, in the state of New York, and an 
order for removai to the Circuit Court of the United States for the 
Eastern District of New York was made, upon the pétition of the 
défendant (appearing specially for that purpose), on the ground that 
the action was between a citizen of the United States and an alien, 
and that the plaintifï resided in the Eastern District of New York. 
Prior to the removai, and at the institution of the suit, an attachment 
had- been obtained upon certain funds deposited by the défendant in 
the Central Trust Company of New York, and after the entry of the 
order of removai a judgment on default was obtained in the state court 
by the plaintifï, claiming that no jurisdiction existed in the United 
States Circuit Court, and that therefore the removai proceedings could 
be treated as of no effect, and as if they had not taken place. This 
judgment on default has since been vacated, and an appeal from the 
order vacating the default is pending in the state courts. To further 
complicate the situation, the défendant, upon ascertaining that his péti- 
tion for removai should hâve contained a spécifie allégation that the 
causes of action assigned to the plaintifï could originally hâve been 
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brought in the United States court, moved in the state court to vacate 
the order of removal, in order to allow an amendment of liis pétition, 
and this motion, as it seems, was properly denied; jurisdiction over 
the parties, at least, having already passed to this court. The record 
on removal having, accordingly, been filed in this court, on the 6th 
day of November, 1907, and the défendant having interposed an an- 
swer in this court, upon the llth day of November, 1907, a motion to 
remand for lack of jurisdiction was made by the plaintiff, and a mo- 
tion for leave to amend its pétition for removal was made by the de- 
fendant. Thèse motions are now before the court. 

The défendant claims that the United States Circuit Court for the 
Northern District of California had jurisdiction of each of the 14 
causes of action on which judgment was obtained by the plaintiffs, 
and that the citizenship of those plaintifïs is apparent from the record, 
inasmuch as each suit was alleged to hâve been duly brought in said 
Circuit Court. The défendant in each case being an alien, and the 
claim being advanced that suits between aliens are not within the juris- 
diction of the United States courts, it is argued that necessarily each 
plaintifï must hâve been a citizen of some state of the Union. The 
papers on removal, as now on file in this court, contain a record aiso 
of the application for an amendment to those removal papers made in 
the state court, and the affidavits upon which an amendment was 
obtained by the plaintifï contain copies of the original judgments in 
the Circuit Court of California, as well as the assignments of those 
judgments to the plaintiff. 

The citizenship of the plaintiiîfs in those actions does not appear in 
any of the papers, with the exception of that of the Gutta Percha & 
Rubber Manufacturing Company of New York, a corporation (but 
there is nothing to show in which district of the state of New York 
this corporation bas its résidence), and Mrs. Margaret H. Fuller, to 
whose assignment is attached a power of attorney reciting that Mrs. 
Fuller is of the city and county of San Francisco, state of California. 
Thèse allégations might be sufScient to bring the application for amend- 
ment within the doctrine of Kinney v. Columbia Savings, etc., Ass'n, 
191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103, provided jurisdiction of 
the plaintiff's cause of action could dépend upon a showing of juris- 
diction in the United States Circuit Court as to some of the plaintiff's 
assignors; the balance of the assignors being disregarded. Or, if 
the plaintiff's causes of action are separable, amendment might be 
allowed as to the two causes of action referred to above, if originally 
thèse two causes of action could hâve been maintained in the United 
States Circuit Court for this district. But without voluntary appear- 
ance, at least, it seems that no one of the plaintiffs could hâve main- 
tained an action against the défendant in the United States Circuit 
Court of this district, and, as was said in Utah-Nevada Co. v. De 
Lamar, 133 Fed. 113, 66 C. C. A. 179, the Circuit Court of the United 
States cannot retain jurisdiction of an action brought by the assignée 
of a chose in action, even though the plaintiff is a citizen of another 
state than the défendant, unless the assigner of the plaintiff could hâve 
maintained bis suit in the same jurisdiction. To the same effect is 
Mexican National Railroad Co. v. Davidson, 157 U. S. 201, 15 Sup. 
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Ct. 563, 39 L. Ed. 673, and Cochran and Fidelity & Deposit Co. v. 
Montgomery County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L,. Ed. 182. 
This doctrine has been well established, and, as was clearly set forth 
in the case of Minnesota v. Northern Securities Co., 194 U. S. 48, 
at page 66, 24 Sup. Ct. 598, at page 602, 48 L. Ed. 870, it is the mani- 
fest duty of the Circuit Court to dismiss or remand a suit, if at any 
time, even after the suit has been removed, it shall appear to the 
satisfaction of said Circuit Court "that such suit does not really and 
substantially involve a dispute or controversy properly within the 
jurisdiction of said Circuit Court." 

In the case of Galveston, etc., Railway v. Gonzales, 151 U. S. 
496, 14 Sup. Ct. 401, 38 L. Ed. 248, as well as in Re Hohorst, 150 
U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, the provisions of Act March 
3, 1887, c. 373, § 1, 24 Stat. 552 (U. S. Comp. St. 1901, p. 514), as 
amended by Âct Aug. 13, 1888 c. 866, 25 Stat. 433 (U. S. Comp. St. 
1901, p. 508), giving the Circuit Court of the United States jurisdic- 
tion of suits of a civil nature, involving a matter of over $2,000, in 
which there shall be a controversy between citizens of a state and 
foreign states, citizens or subjects were held not to be aflfected by 
the subséquent provisions of the same section, which direct that no 
civil suit shall be brought before either of said courts, against any 
person, by any original process or proceeding, in any other district 
than that whereof he is an inhabitant, excepting where the jurisdic- 
tion is founded only on the fact that the action was between citizens 
of différent states, in which event suit may be brought in the district 
of the résidence of either the plaintifï or the défendant. 

A suit by a citizen against an alien may therefore, under the au- 
thority of thèse cases, be brought in any district in which valid service 
can be made upon the défendant. In re Louisville Underwriters, 134 
U. S. 488, 10 Sup. Ct. 587, 33 L. Ed. 991. Each of the 14 assignors 
therefore might hâve brought suit in a district where the défendant 
could hâve been validly served, if that assignor was a citizen of the 
United States ; but such suit could not hâve been brought in the East- 
ern district of New York, as no one of the parties plaintiff is shown 
by the record to hâve resided in this district, nor is there anything in 
the record to show that the alien défendant ever was or could hâve 
been legally served in this district. The défendant, after the question 
of the sufficiency of the removal record had been raised by the plaintiff, 
filed his answer in this court, and the iîling of this answer is équivalent 
to a gênerai appearance ; but upon the original application for removal 
the défendant appeared specially, and it does not seem that the de- 
fendant should be allowed to voluntarily improve his position and con- 
fer jurisdiction by his own act, subséquent to notice by the plain- 
tiff that an application to remand the case is to be made. This point 
was passed upon recently by this court in the case of Donovan v. 
Dixieland Amusement Co (C. C.) 152 Ped. 661, follovving the déci- 
sion in Johnson v. Computing Scale Co. (C. C.) 139 Fed. 339, and 
the cases therein cited. See, also, Carson v. Dunham, 121 U. S. 421, 
427, 7 Sup. Ct. 1030, 30 L. Ed. 992. 

If the défendant had appeared generally at the time of the original 
application for removal, he might be allowed to follow this up by the 
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filing of an answer, and his answer might hâve been the source of in- 
formation as to jurisdictional facts ; but, having appeared specially for 
the purpose of the removal only, it cannot be said that it had waived 
its rights to attack the service made upon it, or that it had given the 
United States Circuit Court in this district admitted jurisdiction over 
the cause of action, until after that jurisdiction had been attacked by 
the plaintiff. 

Further, it seems that if an assignée cannot maintain an action in a 
United States Circuit Court in which his assigner could not hâve 
maintained the same action, under the provisions of Act March 3, 
1887, c. 373, § 1, 24 Stat. 552 (U. S. Comp. St. 1901, p. 514), as amend- 
ed by Act Aug 13, 1888, c. 866, 35 Stat 433 (U. S. Comp. St. 1901, 
p. 508), the assignée, who is the plaintiff in the présent action, can 
hâve no standing in the United States Circuit Court for this district, 
in the absence of any showing by tlie record that even one of his 
assignors could maintain jurisdiction against the défendant therein. 
Further, if the assignors had ail been joined as parties plaintiff in 
this action, it not appearing that they were résidents of the same state, 
but, on the contrary, it now appearing that one at least was a résident 
of a différent state from the others, jurisdiction would not lie in the 
United States court. 

The provisions of the act above quoted, in the portion giving juris- 
diction to the Circuit Court of the United States of controversies be- 
tween citizens of a state and foreign states, could not be held to cov- 
er jurisdiction of an action between citizens of différent states and a 
citizen of a foreign state. The language of the portion of the sec- 
tion just referred to should be construed in the same way as the lan- 
guage of the portions immediately preceding, and in the case of Smith 
V. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635, it was held 
that an action could not be maintained in the United States Circuit 
Court in which two plaintiff s were joined, one residing in the state 
of Missouri, and one in the state of Texas. Also, in the case of 
Galveston, etc., Railway v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 
38 L,. Ed. 248, a suit by a citizen of one state against a citizen of the 
same state and an alien, was placed in the same category; that is, 
outside of the jurisdiction of the United States court. 

It is well settled that in the case of doubt as to jurisdiction an ac- 
tion removed to the United States court should be remanded (Crâne 
Co. V. Guanica Centrale (C. C.) 132 Fed. 713), and while the confusion 
and contradictory positions existing in the state court make it apparent 
that further litigation may follow an order remanding this action, 
and while it appears that the jurisdiction of the United States Circuit 
Court for the Northern District of California may be called in ques- 
tion, and may hâve to be passed upon herein, nevertheless, it is the 
opinion of this court that the case should be remanded to the Suprême 
Court of the state of New York, in the county of Kings, which plain- 
ly has jurisdiction, and that any fédéral questions involved in the 
issues as finally presented must be reserved for an appeal to the Su- 
prême Court of the United States from the décision of the highest 
court of the state of New York. 
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This détermination makes it unnecessary to consider whether suits 
between aliens can be maintained in the United States courts, or 
whether the statement that a suit was "duly" pending in the United 
States Circuit court for the Northern District of California is an al- 
légation with référence to the citizenship of the plaintifif in that ac- 
tion. It need only be said that an inference of this character should 
not be relied upon for the purpose of retaining jurisdiction of the 
case. 

The motion to remand will be granted, and the motion to amend will 
be denied. 

On Rehearing. 

The défendant corporation has asked for a reconsideration of 
the motion to remand, and has suggested three separate points with 
respect to which the opinion heretofore made by this court did not 
contain citations of ail of the reported cases. It is' urged that as to 
thèse points there is further room for argument. On this account, it 
has seemed best to refer specifically to the cases to which attention 
is directed, and to restate the questions referred to. Thèse gênerai 
propositions come up so frequently in connection with other ques- 
tions, but so infrequently as the main point in any one case, that no 
one décision (when considered as to thèse questions alone) completely 
comprises ail phases of the questions suggested as to removal and 
remand. 

The first question raised is with référence to the finding of this 
court that nothing was shown in the removal record from which it 
could be inferred that the défendant was found, or could be found, for 
the purposes of service, within the jurisdiction of the Circuit Court 
of the Eastern District of New York. The défendant cites the case 
of Barrow Steamship Co. v. Kane, 170 U. S. 100, 112, 18 Sup. Ct. 
536, 42 L. Ed. 964, to prove that an alien person or corporation can 
be sued, in an action by a citizen of the United States, in the Circuit 
Court of any district within which any valid service can be procured 
upon the défendant. This proposition should not be disputed, and 
valid service means such service as the United States courts will rec- 
ognize, namely, service in a district within which the défendant is 
doing business and has some officer upon whom process can be served 
(who is there other than casually). But admitting this to be true, and 
recognizing that the language of Act March 3, 1887, c. 373, § 1, 24 
Stat. 552 (U. S. Comp. St. 1901, p. 514), as corrected by Act Aug. 
13, 1888, c. 866, § 1, 25 Stat. 433 (U, S. Comp. St. 1901, p. 508), "but 
where the jurisdiction is founded only on the fact that the action is 
between citizens of différent states, suit shall be brought only in the 
district of the résidence of either the plaintiff or the défendant," does 
not apply to an action by a citizen against an alien, nevertheless, the 
further provision of the statute that "no civil suit shall be brought 
before either of said courts against any person by any original process 
or proceeding in any other district than that whereof he is an inhab- 
itant," when considered in the light of the subséquent clause limit- 
ing the bringing of actions by an assignée of a chose in action, f ully 
justifies, it seems to this court, the conclusion formerly reached that 
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the service must be tested to see if that service was actually made 
within the district, upon the proper représentative of a foreign cor- 
poration doing business therein, and also to see whether this district 
could hâve had original jurisdiction of the action itself. 

Thèse points were thoroughly considered upon the former déter- 
mination of this motion. The service in the case at bar was made 
upon the superintendent of insurance of the state of New York, un- 
der a state law, by which bis authority as the représentative of a for- 
eign corporation extends over the entire state ; but it does not follow 
from this that the summons and complaint herein were served in the 
Eastern District of New York. On the contrary, the court can 
take judicial notice of the fact that the superintendent of insurance 
maintains bis office at the Capitol of the state, and in the Southern 
District of New York, and must be personally served in those dis- 
tricts if such service is relied upon in the fédéral court. Further, 
there is certainly nothing in the papers to show that the défendant 
corporation was doing any business in the Eastern district, and a con- 
structive permissive right to do business is hardly of such a sort as 
would serve for an excuse upon which to found the jurisdiction of the 
Circuit Court of the United States, in a case like the one at bar, 
where doubt as to the entire service exists. 

The second point urged by the défendant is that this court was 
wrong in suggesting that the last clause of section 1 of the act above 
referred to, forbidding the removal of a case in Which an assignée of 
a chose in action is plaintiff, unless such suit could hâve been main- 
tained by the original assigner in the- district to the Circuit Court of 
which removal is asked, can apply to a suit against an alien corpora- 
tion. The learned counsel bas called the attention of the court to a 
long line of décisions, viz. : Manufacturers' Commercial Co. v. Brown 
Alaska Co. (C. C.) 148 Fed. 308; lowa Lillooet Gold Mining Co., 
Limited, v. Bliss (C. C.) 144 Fed. 446; Rome Petroleum & Iron Co. 
V. Hughes Specialty Well Drilling Co. (C. C.) 130 Fed. 585 ; Duncan 
V. Associated Press (C. C.) 81 Fed. 417 ; Wilson v. W. U. Tel. Co. 
(C. C.) 34 Fed. 561; Cowell v. City Water-Supply Co. (C. C.) 96 
Fed. 769; Whitworth v. Illinois Central Railroad Co. (C. C.) 107 
Fed. 557; Kansas Co. v. Interstate Co. (C. C.) 37 Fed. 3; Fales, 
Adm'x, V. Chicago, M. & St. P. Ry. Co. (C. C.) 32 Fed. 673 ; Gavin 
V. Vance (C. C.) 33 Fed. 84 ; First Nat. Bank v. Merchants' Bank et 
al. (C. C.) 37 Fed. 657, 3 L. R. A. 469; Burck v. Taylor (C. C.) 39' 
Fed. 581 ; Davidson v. Mexican Nat. R. R. Co., 157 U. S. 201, 208, 
15 Sup. Ct. 563, 39 L. Ed. 67^; McCormick Harvesting Mach. Co. 
V. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 L. Ed. 833; Dillon on 
Removal of Causes, § 96; Creagh v. Equitable Life Assur. Soc. (C. 
C.) 83 Fed. 849; Memphis Sav. Bank v. Houchens, 115 Fed. 96, 
52 C. C. A. 176; Pepper v. Rogers (C. C) 128 Fed. 987; Ex parte 
Schollenberger, 96 U. S. 378, 24 L. Ed. 853. And especially to the 
case of Ex parte Wisner, 203 U._ S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264, by which, af ter much conflict, the construction placed by this 
court upon both parts of the statute was ultimately determined to be 
the law, so far as suits between citizens of the United States are con- 
cerned. Thèse cases need not be reviewed at length. The case of Ex 
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parte Wisner, supra, was considered by this court upon the former 
motion; but, because of the extensive conflict of ideas, citation of a 
great number of cases was purposely avoided, and the principle was 
applied to the présent suit against an alien, in the belief that if, under 
the statute above quoted, a suit on a chose in action cannot be main- 
tained by an assignée, unless it could hâve been maintained originally 
by the assignor, no distinction should be made because of the citizen- 
ship or foreign résidence of the défendant. A discussion as to wheth- 
er ail of the terms of the acts of 1875 and 1887, above quoted, are 
applicable to suits against aliens, does not afïect the principles set 
forth in the Wisner Suit, which apply to one class equally as to the 
other. 

A third point which is again called to the attention of the court 
is with relation to the doubt expressed by this court as to the exten- 
sion of the phrase, "a controversy between citizens of a state or for- 
eign States, citizens or subjects," to the case of the joinder of causes 
of action possessed by citizens of différent states, against the sub- 
ject of some foreign state. It is needless to say that this motion was 
not determined upon this point alone, nor does the point seem to 
hâve been settled. In the case of Sweeney v. Carter Oil Co., 199 U. 
S. 252, 36 Sup. Ct. 55, 50 L. Ed. 178, the words "citizens of différent 
states" were held to cover a suit between citizens of several states of 
the United States, and a citizen of the state in which the action was 
brought, which was not a state in which any of the plaintifïs resided. 
See, also, Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L,. 
Ed. 635, for a further récognition of the same principle. 

In the case of Ballin et al. v. Lehr et al. (C. C.) 24 Fed. 193, a 
Joint cause of action by a citizen of New York and a citizen of New 
Jersey against a citizen of Maryland and a subject of Prussia was re- 
moved to the United States Circuit Court, upon the ground that suits 
are removable in which "there is a controversy between citizens of 
différent states, or between citizens of a state and foreign citizens 
or subjects." The only question considered was whether any two 
of the parties upon opposite sides of that suit were citizens of the 
same state. There was no assignment nor joinder of separate suits 
involved. 

In the opinion heretofore filed this question was stated broadly and 
in such a manner as to apparently conflict with the décision in Sweeney 
V. Carter Oil Co., supra. It was not intended in the former opinion 
to détermine more than that 14 différent persons, having respectively 
14 separate causes of action, and being citizens of at least two différent 
states, could not bring one suit against an alien, on tlie sole ground 
that he could be served with process. The opinion as filed seemed 
to décide that a joint cause of action against an alien, by the several 
owners thereof , if résidents of différent states, could not be maintained 
in the district where the alien could properly be served. The cases 
cited show the doubtfulness of the statement heretofore made, 

It might be urged that, in order to avoid multiplicity of suits, a 
joinder would be advantageous, but can it be contended that inhab- 
itants of différent states, each having entered into a contract with the 
subject of, some foreign government, and each contract having been 
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made within a différent state of the United States, and therefore sub- 
ject to différent laws, could unité in one suit, because the défendant 
was an alien, and could be served in the district in which that suit 
was brought? If such joinder would be impossible, other than by 
motion, there would seera to be some doubt about the jurisdiction of 
an action, in which the 14 separate suits were joined under the guise 
of an assignment to one person, with the idea that that one person 
could obtain service upon the défendant. The spirit of the statute, 
"nor shall any Circuit or District Court hâve cognizance of any 
suit, * * * unless such suit might hâve been prosecuted * * * 
if no assignment * * * had been made," would seem to apply to 
a suit brought by the assignée of the 14 separate actions, even though 
the letter of the statute might be considered to apply separately to 
each of the 14 component parts of the assigned causes of action, with 
the idea of judging each by itself. 

Following this latter idea, let us look at the situation involved in 
this motion: The plaintiff is the assignée of 14 people, each one of 
whom is alleged to hâve had a separate cause of action or right to 
bring suit against the défendant. It appears that one of thèse as- 
signors resided in California, and that another is a corporation of the 
state of New York; but, disregarding the résidence of the assignors, 
and assuming that they hâve assigned to the plaintiff, and that the 
plaintiff has brought suit against the défendant on ail of the assign- 
ments, in the county of Kings and in the Suprême Court of New 
York, what rights did the défendant hâve before answering? He 
could hâve answered in the state court. If the jurisdictional facts 
of diversity of citizenship appeared upon the record, he could appear 
specially and remove into the United States court, and when there he 
could hâve moved to set aside the service of the surnmons, and for a 
dismissal of the action, upon the grounds which hâve been previously 
considered in this opinion; that is, that the surnmons and complaint 
had not been properly served in the district in which the Circuit Court 
was located, to which the action had been removed. If this course 
had been taken, a motion to remand by the plaintiff might not save 
the action if the service were defective; but the défendant did not 
pursue this course, nor attempt to set aside the -service. He moved to 
remove the case, under the sections previously cited, into the United 
States court for this district, which is the district in which the Su- 
prême Court for the county of Kings is located, and which is there- 
fore the proper district for removal proceedings. He then proceeded 
to enter a gênerai waiver of questions as to jurisdiction by filing a 
gênerai answer in this court, but he did not do this until after the mo- 
tion to remand had been made. 

The défendant has taken the position that he wishes to try the ac- 
tion upon the merits in this court, and that he has attempted to waive 
any right to hâve the case brought in any other district before any oth- 
er Circuit Court of the United States. His position has certainly had 
the effect of estopping him from now setting up any defect in the serv- 
ice for the purpose of asking that the service be set aside; and yet 
where it is apparent that the court has not jurisdiction, and where the 
waiver of jurisdiction did not occur until after the motion -to remand 
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had been made, it would seem that the alternative provided by sec- 
tion 6 of the statute above recited, to the effect that, when it shall ap- 
pear to the satisfaction of the Circuit Court that such suit does not 
involve a dispute properly within the jurisdiction of said Circuit Court, 
the said Circuit Court shall proceed no further therein, "but shall dis- 
miss the suit or remand it to the court from which it was removed, as 
justice may require," is the only remedy left open to the court. 

The service by which this suit was brought (if such a suit is pos- 
sible) does not seem to the court to hâve been sufficient to maintain 
an action in the Circuit Court of the United States for this district. 

The motion to remand was made at a time when this defect appear- 
ed upon the record, and before any waiver of that defect, and in so 
far as there is any question as to the suificiency of the service, or as 
to the maintenance of an action of this nature by the assignée of such 
a number of causes of action, it would seem that the proper course 
to pursue is to adhère to the original décision and remand the case 
to the Suprême Court of New York for the County of Kings, which 
apparently has acquired jurisdiction therein. 



KUC5HLER v. GREENE et al. 
(Circuit Court, S. D. New York. June 9, 1908.) 

1. Tbusts— SuiTS TO Enfobce— Equitable Ownership— Sufficienot of Facts. 

The bill allégea: That G. sold certain minlng properties to M., agreelng 
to hold the tltles In trust for M. or his assigns. M. sold to K. a certain 
percentage Interest In said properties, and to others certain other percent- 
age interests. M. subsequently formed the Cobre Company, to which he 
transferred hls interests In said properties, with G.'s knowledge and con- 
sent. K. surrendered the évidence of her Interest In said properties for 
a llke proportionate part of the stock of the Cobre Company. G. subse- 
quently formed the Cananeà. Company, to which he transferred the proper- 
ties In question, in exchange for its capital stock, which, In turn, he trans- 
ferred to the Greene Company In exchange for substantlally ail of Its 
capital stock. Afterr^'ards the Greene Company acquired a majorlty of 
the stock of the Cobre Company and complète control of that corporation, 
whereupon from that time G., the Greene Company, and the Cananea 
Company entirely Ignored K., the Cobre Company, and ail its minorlty 
stockholders. K., as a minorlty stockholder of the Cobre Company, files 
her blll against G., the Greene Company, and the Cananea Company for an 
accounting. making the Cobre Company a party défendant. K. is a 
citizen of Callfornla. G. Is a citizen of the Southern district of New York. 
The Greene Company is a citizen of West Virginia. The Cananea Com- 
pany is a citizen of Mexico. The Cobre Company Is a citizen of Arizona. 
Ali the défendants hâve entered their gênerai appearance. Held: (1) 
The blll gtates a good cause of action In K. to compel an accounting from 
G., the Greene Company, and the Cananea Company; and (2) the blll 
States a good cause of action In K. which antedates her rights as a stock- 
holder of the Cobre Company, as under the facts alleged K. Is at liberty 
to reassert her percentage ownership In said properties and to compel an 
accounting tbereof from G., the Greene Company, and the Cananea Com- 
pany. 

2. Coukts— Jurisdiction of Fedebal Couet— Indispensable Pabties Only to 

Be Consideeed. 

The gênerai rule as to parties In chancery Is that ail ought to be made 
parties who are Interested in the controversy, in order that there may be 



92 163 FEDERAL EEPOBTEIl. 

an end ot Utlgatlon. This rule, however, is subject to the following quali- 
fications: (1) When a person will be direetly affieeted by a decree, he is 
an Indispensable parfy, unless the parties are too numerous to be brought 
before the court, when the case is subject to a spécial rule. (2) Where a 
person Is Interested in the coutroversy, but will not be direetly affected by 
a decree made in his absence, he is not an indispensable party, but he 
shoûld be made a party if possible, and the court will not proceed to a 
decree wlthout him, if he can be reached. (3) Where he is not inter- 
ested in the controversy between the Immédiate lltigants, but has an in- 
terest in the subjeet-matter, whlch may be conveniently settled in the 
suit, and thereby prevent furtber litlgation, he may be a party or not, at 
the option of the complainant. In a détermination of the jurisdiction of 
the United States Circuit Courts, Indispensable parties only should be 
consldered, because ail others may be dismissed or disregarded if their 
présence will oust or restrict the jurisdiction or the right. Where the 
real controversy Is between eitlzens of différent States, or a citizen and an 
alien, and the complainant is by some rule of law compelled to use the 
name of another party as défendant, such party will not deprive the féd- 
éral courts of jurisdiction, although such party be a citizen of a territory 
or a citizen of the same state as the complainant. The Cobre Company la 
a proper party, but not an Indispensable party, to this suit, because a 
decree which will do complète justice between the other parties to the 
controversy may be rendered vvithout injuriously affecting its interests. 
As the Cobrc Company is a citizen of a territory, and its joinder would 
oust the jurisdiction of the court as to the other parties before It, the 
suit may proceed without it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 857.] 

In Equity. On demiirrers to amended bill. 

Samuel S. Watson, Walter B. Raymond, and Chester A. Jayne, for 
plaintiff. 

K. W. M. Cutcheon, M. E. Harby, and Augustus L. Hunes, for de- 
fendants. 

MARTIN, District Judge. The complainant allèges: That she is 
a stockholder of the Cobre Grande Copper Company and is a citizen 
of the State of California; that the défendant Cobre Grande Copper 
Company is a corporation organized under the laws of the territory of 
Arizona, and has its place of business in Phœnix, in said territory; 
that the défendant Cananea Copper Company is a corporation organiz- 
ed under the laws of the republic of Mexico; that the Greene Con- 
solidated Copper Company is a corporation organized under the laws 
of the state of West Virginia; that the défendant Greene is a citizen 
of the state of New York; that the Cobre Grande Copper Company 
possessed the right to purchase and became the équitable owner of 
certain mines in said Mexico; that the said Greene was the légal 
holder of the mines and the président of said company; that he sub- 
sequently transferred said mines to the Cananea Company; that the 
said Greene Consohdated Copper Company acquired ail the stock of 
the Cananea Company; that the complainant, some nine or ten years 
ago, paid to one George Mitchell of Arizona a sum of money for in- 
vestment in the mining property in question in Mexico, and the sum 
was so invested, and a receipt taken therefor to the effect that she 
owned a certain fractional interest therein ; that it was arranged be- 
tween the owners of said mining properties that they would form a 
corporation and convey the property to the corporation and exchange 
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such receipts for stock; that pursuant to said arrangement the Cobre 
Grande Copper Company was incorporated April 25, 1899, and there- 
upon the complainant surrendered said receipt and became entitled to 
her fractional interest in the capital stock of said company ; that about 
the 2d of August of the same year the complainant received a stock 
certificate for 67 shares of the capital stock of said corporation in ex- 
change for said receipt, and then became, and ever since has been, a 
stockholder of record of said corporation ; that on the 26th of Novem- 
ber of the year previous the défendant Greene contracted to convey to 
said Mitchell the said mining properties for $1?,500 in cash, $37,500 
to be paid in one year, $100,000 in two years, and $100,000 in three 
years; that the said Greene thereupon executed and delivered deeds 
therefor and deposited them in escrow in the Phœnix National Bank 
in Phœnix, Ariz. ; that on April 15, 1899, said Greene executed an- 
other agreement with said Mitchell that, upon the payment by the 
said Mitchell of the several sums of money above set forth, said 
Greene would continue to hold the title of the said properties in trust 
for the said Mitchell and until the said Mitchell or his assigns might 
demand of the said Greene the said deed, or that the said Greene 
should exécute to said Mitchell, his assigns, or to such person as the 
said Mitchell might designate; that 10 days later, April 25, 1899, the 
said Cobre Grande Company was incorporated as above set forth; 
that on the 26th day of May following the said Mitchell delivered to 
said corporation an assignment of ail his title in and to said properties ; 
that on the 26th of April of the same year the said Greene delivered 
to the said corporation an agreement ratifying and confirming said 
agreement of the said Mitchell and transferred to said company other 
mines in Mexico; that on the 24th of July of the same year the said 
Greene sold to said corporation the "Elisa Mine," so cajled, in Mexi- 
co, and accepted in payment therefor four promissory notes of said 
corporation for the sum of $100,000; that on the same day of said 
conveyance one Costello became director, président, and gênerai man- 
ager of said corporation, and one Wood became director, secretary, 
and treasurer thereof, and one O'Keefe became manager of the mines ; 
that soon thereafter the said Greene, Mitchell, and one Treadwell, 
then a director of said corporation, claimed that said Costello was not 
carrying out the arrangements made respecting the advance of funds, 
the working and developing of the mining properties, and thereupon 
said directors met in New York for the purpose of making arrange- 
ments to provide funds, and entered into negotiations with one Ad- 
dicks and one Lawson for the purpose of securing funds; that pur- 
suant to an understanding with Lawson, Addicks, Greene, Mitchell, 
and Treadwell, the élection of said Costello and Wood was, by the 
directors declared to be void because of a defect in the notice of the 
meeting at which they claimed to hâve been elected, and thereupon, 
on the 6th of October. 1899, the said Greene and Treadwell took pos- 
session of said properties on behalf of said corporation; that during 
the same fall of 1899 the said Greene procured to be incorporated un- 
der the laws of Mexico the défendant Cananea Consolidated Copper 
Company, and thereupon the said Greene transferred to said Cananea 
Company, subject to the rights of said Mitchell and th^ Cobre Grande 
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Copper Company, ail of said mining properties, and thîs without any 
authority from the Cobre Grande Company and without any compen- 
sation being- paid to said company therefor; that the said Cananea 
Consolidated Company had full knovvledge of the rights of the Cobre 
Grande Company at the time of receiving said transfer; that the Can- 
anea Consolidated Copper Company entered into possession of said 
properties and has continued said possession from thence hitherto, 
has worked and operated the same, has received large incomes, and 
refused to account to the Cobre Grande Company ; that at the time of 
the formation of the Cananea Company the said défendant Greene gave 
as a reason therefor that the Cobre Grande Company could not hold 
title to the property in question under the laws of the repubHc of Mex- 
ico, and it was necessary, in the interest of the Cobre Grande Com- 
pany, that a corporation be formed under the laws of the republic of 
Mexico to take and hold the title to said mining properties, and work 
and operate the same for the benefit of the Cobre Grande Company; 
that the said Greene then declared that the said transfer was simply 
for the use and benefit of the said Cobre Grande Company; that on 
the 15th of September, 1899, the said Greene, Mitchell, and Treadwell 
organized the Greene Consolidated Copper Company under the laws 
of West Virginia ; that ail the capital stock of the Cananea Company, 
except what might be necessary for qualification of the directors, was 
turned ôver to the Greene Company with full knowledge of the rights 
of the Cobre Grande Company ; that the mines were worked thereafter 
by the Greene Company and the Cananea Company ; that the proceeds 
amounted to over $4,000,000, distributed in dividends by the Greene 
Company; that the profits of said mines hâve been diverted and in- 
vested in other properties; that on January 12, 1901, the défendant 
Green Consolidated Company agreed that ail the stockholders of the 
Cobre Grande Company should hâve the right to exchange their stock 
for stock in the Greene Company ; that this agreement was ratified by 
the Greene Company and accepted by certain stockholders of the Cobre 
Grande Company; that when the défendant Greene and the Greene 
Consolidated Copper Company had obtained a majority of the shares 
of stock of the Cobre Grande Company, ail offers to exchange were 
withdrawn, and the complainant and other minority stockholders of 
the Cobre Grande Company were denied the privilège of exchanging 
stocks and were aiso denied any portion of the earnings of said mining 
properties, or any share or part of the dividends paid from the earn- 
ings thereof ; that on the 16th of October, 1899, the défendant Greene 
entered into an agreement with said Costello to purchase of him ail of 
his stock in the Cobre Grand Company; that it was then agreed by 
the said Greene and Lawson that there should be organized under the 
laws of the state of Delaware the Greene Consolidated Copper Com- 
pany, with a capital stock of $6,000,000, to which should be transferred 
ail the capital stock of the Cananea Company, and on the 24th of 
November, 1899. it was further agreed by said Lawson and said Ad- 
dicks, on the one side, and the défendant Greene, the said Mitchell, 
Treadwell and one Logan, representing the Greene Consolidated Cop- 
per Company and the Cobre Grande Copper Company, that the Greene 
Consolidated Copper Company of West Virginia should be substituted 
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for the proposed Delaware corporation ; that suits grew out of the 
ousting of Costello, Wood and O'Keefe, and out of said agreement 
to transfer the Cananea Company, and out of the action of the Cananea 
Company in entering into possession of the properties and concerning 
the disposition of products of the mines, ail of which had been brought 
prior to December 13, 1900, and were undetermined at that time; that 
the défendant Greene and the Greene Consolidated Copper Company, 
after having secured a maioritv of said stock, caused said suit to be 
dismissed; that the contract under date of November 26, 1898, was 
fully performed on the part of said Mitchell to the satisfaction of the 
parties ; that the said Greene Consolidated Copper Company is now 
the owner of about 117,000 shares of the stock of the Cobre Grande 
Company, which is a majority thereof ; that it has refused to allow 
the orator, and the minority owners of upwards of 80,000 shares of 
the Cobre Grande Company, to receive any of the benefits which hâve 
accrued from the control of the property as aforesaid; that the said 
Greene and the Greene Consolidated Copper Company has complète 
control and dominion of said mines, and has received into its treasury 
and distributed among its stockholders the large amount of profits 
aforesaid; that the défendant Greene and the Greene Consolidated 
Copper Company control a majority of the capital stock of . the Cobre 
Grande Company, elect its own directors and officers, dictating their 
acts; that they scheme to deprive and hâve deprived the minority 
stockholders of the Cobre Grande Company of ail interest in the in- 
come, benefits, and profits arising from the properties aforesaid; that 
the said majority stockholders of the Cobre Grande Company hâve 
taken to themselves ail of said profits, to the exclusion of the minority 
stockholders ; that the officers of said Greene Consolidated Copper 
Company and the officers of the said Cananea Copper Company hâve 
conspired to defraud the minority stockholders of the Cobre Grande 
Company; and that the said Greene Consolidated Copper Company 
and the Cananea Copper Company are trustées in law, holding said 
properties for the benefit of ail the stockholders, share and share alike, 
of the Cobre Grande Company. 

The orator further allèges : That she is f ree from any lâches ; that 
she has not acquiesced in or ratified any acts charged against the de- 
fendants ; that she is a bona fide stockholder of record of the défend- 
ant Cobre Grande Copper Company; that before the organization of 
said Company she owned a fractional interest in the real estate from 
which said profits hâve been derived ; that she has made demands up- 
on the officers and directors of the Cobre Grand Copper Company 
and upon the défendant Greene for her interest in the earnings, in- 
come, and profits derived from the working of said property, and gen- 
erally for the redress of the wrongs of which she complains in this 
biU of complaint; that ail her demands hâve been refused; that she 
has been unable to obtain any relief whatsoever, or any accounting 
with any of the défendants ; that she has no remedy through the offi- 
cers, directors, or stockholders of any of the corporations aforesaid ; 
that the officers of ail of said corporations are opposed to the minority 
stockholders of the Cobre Grande Company and are hostile to their 
interests ; that the défendant Greene, at the time of the transfer of the 
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properties in suit, to the Cananea Company, was the président of the 
Cobre Grande Company ; that he was the first président of the Greene 
Consolidated Copper Company and has been the président and manag- 
ing head of both the Greene Consolidated Copper Company and the 
Cananea Copper Company since their organization, and up to the time 
of the iiling- of the bill of complaint herein ; that he is the person who 
planned and organized the défendant Cananea Consolidated Copper 
Company and the défendant Greene Consolidated Copper Company, 
and the prime factor in the management of said corporations whereby 
the complainant and the other minority stockholders of the Cobre 
Grande company hâve been deprived of their rightful share of the earn- 
ings of the properties aforesaid; and, further, that the complainant, as 
a stockholder of the Cobre Grande Company, has never received any 
notice of any of the meetings of the stockholders of said company. 

The complainant further allèges that the agreement under and by 
virtue of which she and others, who are now minority stockholders in 
the "Cobre Grande Company, made their original investment, while 
fully performed on her and their part, was never performed on the 
part of the défendant Greene or the défendant Cananea Copper Com- 
pany or the défendant Greene Consolidated Copper Company. 

Thèse, in efïect, are the allégations of the bill of complaint as 
amended. 

The relief prayed for is : 

First. That the Cananea Company be declared to be the holder in 
trust for the Cobre Grande Company of the properties that are the 
subject of suit, together with ail the other properties which it was 
the intention of Greene to convey to Mitchell and the Cobre Grande 
Company. 

Second. That the Cananea Company be declared to be the holder 
in trust for the Cobre Grande Company of the "Elisa Mine." 

Third. That Greene, the Cananea Company, and the Greene Com- 
pany be required, if it shall appear that there are profits which hâve 
arisen from the opération of said properties, to pay the same to the 
défendant Cobre Grande Copper Company. 

Fourth. That if there are profits received by the Greene Company 
from said properties (of the Cobre Grande Company), it be required 
to pay to complainant, and to ail other stockholders similarly situated, 
parts thereof in proportion to their respective stock holdings in the 
capital stock of the Cobre Grande Company. 

Fifth. That the Cananea Company pay to complainant and to ail 
other stockholders similarly situated parts of any benefits received by 
it from said properties (of the Cobre Grande Company) in proportion 
to his and their respective stock holdings in the Cobre Grande Com- 
pany. 

Sixth. That if any profits obtained by Greene, the Greene Company, 
or the Cananea Company from the properties in controversy, hâve been 
used for the purchase of other properties, that such properties be de- 
clared to be held in trust for the Cobre Grande Company, and that the 
défendants be required to account therefor. 

Seventh. In the alternative that other relief be impracticable, that 
the value of complainant's interest and the interest of ail other stock- 
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holders similarly situated in the properties of the Cobre Grande Com- 
pany be determined, and that the complainant and ail other stock- 
holders similarly situated be declared to hâve a lien upon the assets 
and properties of Greene, the Greene Company, and the Cananea Com- 
pany for the value of their interests so determined. 

Ail of the défendants hâve appeared and hâve demurred to the bill 
of complaint. With the exception of the Cobre Grande Copper Com- 
pany, the défendants, after appearing, fàrst filed a plea of res Judi- 
cata; but, the complainant having been permitted to amend her bill, 
leave was given the défendants to withdraw their plea, if they should 
so elect, and to demur. Advantage was taken of this permission. The 
demurrer of the Cobre Grande Copper Company is upon the ground 
that it appears upon the face pf the bill that the complainant is a citi- 
zen and résident of the state of California, and the Cobre Grande Cop- 
per Company a corporation and résident of the territory of Arizona, 
and that therefore no jurisdiction exists over that défendant, and up- 
on the further ground that no cause is stated in the bill entitling the 
complainant to any discovery or relief. The demurrers of the remain- 
ing défendants are upon the same grounds and also upon the ground 
that, inasmuch as the court is without jurisdiction over the Cobre 
Grande Copper Company, it is without jurisdiction of an indispensable 
party without whose présence the suit cannot proceed. 

The défendant William C. Greene, the défendants Greene Consolidat- 
ed Copper Company, and the Cananea Consolidated Copper Company 
are in court. The Cananea Consolidated Copper Company is organiz- 
ed under the laws of the republic of Mexico, an alien, while the Greene 
Consolidated Copper Company is organized under the laws of the state 
of West Virginia. If the Cobre Grande Copper Company, being or- 
ganized under the laws of a territory, and having its principal place 
of business therein, is an indispensable party, the complainant can 
proceed no further in this cause. Hepbum v. Ellzey, 2 Cranch, 445, 2 
L. Ed. 332 ; Hooe v. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. 
Ed. 1049 ; McClellan v. McKane (C. C.) 154 Fed. 164. If, however, the 
Cobre Grande Copper Company is not an indispensable party, though 
joined as a party défendant in the bill of complaint, it will not oust the 
court's jurisdiction. 

Section 737, Rev. St. (U. S. Comp. St. 1901, p. 587), provides as 
follows : 

"When there are several défendants In any suit at law or In equlty, and 
one or more of them are neitber Inhabitants of nor found wlthin the district 
In which the suit Is brought, and do not voluntarily appear, the court may 
entertain jurisdiction, and proceed to the trial and adjudication of the suit 
between the parties who are properly before It ; but the judgment or decree 
rendered therein shall not conclude or préjudice other parties not regularly 
served with process nor voluntarily appearing to answer ; and non joinder of 
parties who are not inhabltants of nor found wlthin the district, as aforesald, 
Bhall not constltute matter of abatement or objection to the suit" 

Where the real controversy is between citizens of différent states, 
or a citizen and an alien, and yet the plaintiff is by some rule of law 
compelled to use the name of another party who may not be a citizen 
of a différent state to perform merely a ministerial act, the joinder of 
such ministerial party will not deprive the fédéral court of jurisdic 
163 F.— 7 
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tion. Walden v. Skinner, 101 U. S. 577, 25 L. Ed. 963 ; McNutt v. 
Bland. 3 How. 9, 11 L. Ed. 159 ; Browne v. Strode, 5 Cranch, 303, 
3 L. Éd. 108 ; Coal Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179 ; 
Wormly v. Wormly, 8 Wheat. 421, 5 L. Ed. 651 ; Russell v. Clark, 7 
Cranch, 69, 3 L. Ed. 271 ; Wood v. Davis, 18 How. 467, 15 L. Ed. 
460. 

The gênerai rule upon this subject, as laid down bv Justice Bradley, 
in William v. Bankhead, 19 Wall. 571, 22 L. Ed. 184, has been closely 
followed in the fédéral courts. I quote it : 

"The gênerai rule as to parties In chancery Is that ail ought to be made par- 
ties wlio are Interested In the controversy, in order that there may be an end 
of lltigation. But there are qualifications of this rule arising out of public 
policy and the necesslties of particular cases. The true distinction appears to 
be as follows: 

"First. When a person will be dlrectly affected by a deeree, he is an Indis- 
pensable party, unless the parties are too numerous to be brought before the 
court, when the case is subject to a spécial rule. 

"Second. Where a person is interested in the controversy, but wlll not be 
dlrectly affected by a deeree made In bis absence, he Is not an indispensablu 
party, but he should be made a party If possible, and the court wlll not pro- 
ceed to a deeree without hlm, If he can be reaehed. 

"Thlrdly. Where he Is not Interested in the controversy between the im- 
médiate litlgants, but has an Interest in the subject-matter, whlch may be 
convenlently settled In the suit, and thereby prevent further lltigation, he may 
be a party or not, at the option of the complainant." 

In my opinion, thèse demurrers turn squarely upon the question as 
to whether or not the Cobre Grande Copper Company is an indispen- 
sable party- Will that company be directly affected to its détriment 
by a deeree of this court that may afford relief to the complainant? 
Upon this point it is claimed by the défendants that, if upon account- 
ing funds are found in the defendant's hands, the accounting must 
be to the Cobre Grande Company. In this I do not concur. The de- 
fendants own a majority of that stock. They hâve had ail that belongs 
to them, and also ail that belongs to this complainant and other minor- 
ity stockholders. When this amount that belongs to the minority stock- 
holders is ascertained bv the accounting, equity and good conscience 
would require the majority stockholders to pay the minority stockhold- 
ers their pro rata share, not to the corporation for redistribution, but 
to such party or person, and in such manner, as this court shall deem 
meet. It is simply affording relief on the part of the court, through 
équitable channels, to a party injured by the wrongful and dishonest 
acts of another party. The Cobre Grande Copper Company, as such, 
whether it voluntarily cornes in as a party, or keeps as far away as 
possible, can neither be benefited nor harmed by any équitable mandate 
of this court. I hold that the Cobre Grande Copper Company is not 
an indispensable party. 

I think there is another reason why thèse demurrers should be over- 
ruled. It appears from the bill of complaint: That the complainant 
paid over to Mitchell certain sums of money to be invested in thèse 
mining properties, which the said Mitchell held under contract of 
purchase with défendant Greene ; that upon the payment of said money 
by Mitchell, the complainant became entitled to her fractional interest 
in said mining properties; that Mitchell, and every one acting under 
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him, performed, while the défendant Greene performed only far 
enough to organize the contemplated company and get control of a 
majority of its stock, and then turn over the property interests, in 
which the complainant owned her fractional rights, to another cor- 
poration, and then to still another corporation with the évident in- 
tent of defrauding the complainant, and others in like situation, of 
their interests in that property. Her rights, title, and interest in 
that property were surrendered to Greene, or the corporation of his 
création, with the presumed understanding that the corporation was to 
be fairly and honestly organized and conducted by the other contract- 
ing party, the défendant Greene. In vievv of the fraud practiced by 
the said Greene, she is at liberty to reassert her percentage ownership 
in said mining property, and the court of equity should afford her 
reUef upon that ground. Rogers v. Penobscot Mining Co., 154 Fed. 
606, 83 C. G. A. 380, and cases there cited. 

The demurrers of Wm. C. Greene, Greene ConsoHdated Copper 
Company and Cananea Consolidated Copper Company are overruled., 
with leave to answer in 30 days ; cost to be taxed by the clerk. The 
demurrer of Cobre Grande Copper Company is sustained; costs to be 
taxed by the clerk. 



m re LASKT. 

(District Court, N. D. Alabama, W. D. July 11, 1908.) 
Bankeuptcy— Refusal of Bankeupt to Suebendee Pbopebty— CoMMrrMBNT 

rOE CONTEMPT. 

The property of a bankrupt estate traeed to the récent control or 
possession of the bankrupt Is presumed to remain there until he satis- 
factorlly accounts to the court for its disposition or disappearance, and 
where the court on ample évidence has found that It still remains in his 
possession or under his control, and that his testlmony as to its dis- 
position is incredible and untrue, and has ordered him to turn It over to 
his trustée, his mère déniai under oatU is not suiHclent to purge him of 
contempt for refusai to obey such order. 

In Bankruptcy. On motion to comrriit Joseph L,asky, a bankrupt, 
to jail for contempt of court in failing to pay into court the sum of 
$1,800, previously decided by the court to hâve been withheld by him 
from his trustée. 

Henry Fitts and Jere Murphy, for the motion. 
C. B. Powell, opposed. 

HUNDLEY, District Judge. On a former date, and upon a péti- 
tion filed in this cause by the bankrupt, Joseph Lasky, asking this 
court to review an order of the référée in bankruptcy requiring said 
bankrupt to pay into court the sum of $1,800, and after a full hear- 
ing upon that pétition and the considération of évidence produced 
both on behalf of the bankrupt and on behalf of the trustée, I con- 
firmed the order of the référée, and held that, under the évidence pro- 
duced, the bankrupt had within his possession the sum of $1,800, 
which he was fraudulently withholding from and refusing to pay to 
his trustée in bankruptcy. This court, in a decree rendered at the 
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time, gave the bankrupt seven days in which to pay the money into 
court, and, this time having now expired, motion is made hère to com- 
mit the bankrupt for contempt of court in failing to comply with that 
order of the court. The motion now pending is resisted by the bank- 
rupt chiefly as matter of law, and no additional évidence is sought to 
be produced, except the bare affidavit of the bankrupt himself that 
he has no funds in his possession from which to pay the sum of $1,800 
adjudged to be in his possession. 

Before considering the law bearing upon the question at issue, it is 
proper that I should rehearse, in this connection, the facts upon which 
I found that Lasky was holding in his possession the sum of $1,800. 
Lasky was engaged in the mercantile business in the city of Tus- 
caloosa, Ala., with a partner by the name of Goldberg. The business 
was conducted under the name of Lasky & Goldberg. This firm 
succeeded in doing away with more than $6,500 worth of goods 
bought in February and delivered early in March. Thèse goods, or 
money procured from their sale, disappeared from the reach of cred- 
itors in a very short period of time, estimated at sixty days. In addi- 
tion to this, the testimony shows that in January there was a very 
considérable stock of goods in the storehouse — approximate'.y $2,500 
worth. Therefore between January and May, five months, $9,- 
000 worth of money and goods were withdrawn from the grasp 
of creditors, and two-thirds of this amount was spirited away in 
less than two months. Of ail the goods purchased in the first five 
months of the calendar year 1908, not one dollar's worth is paid for. 

Upon his examination the bankrupt, Lasky, attempted to account for 
this surprising condition of things by saying that he lost some $2,000 
of the money in gambling, and that thèse losses were sustained upon 
some 14 to 17 trips to Birmingham, one trip to Montgomery, and in 
night games at the McLester Hôtel in Tuscaloosa. Upon his first 
examination he said that he could not tell the name of a single person 
with whom he played or a single person who ever saw him playing in 
Birmingham, Montgomery, or Tuscaloosa. He said upon that exam- 
ination that ail of his Birmingham games, except one played at the 
Gayety Hôtel about the time of his adjudication, had been played either 
at the Florence or at the Birmingham Hotels. He said, also, that of 
the numerous trips he made to Birmingham — 14 in ail — on 13 of 
thèse trips he put up either at the Metropolitan or the Gayety Hotels, 
and that he registered some 3 or 4 times under an assumed name and 
upon ail other occasions in his own name. He could not remember 
by whom he was invited into the games at the varions hôtels, and he 
could not remember the number of any of the hôtel rooms in which 
he had played the varions games. Under Lasky's testimony, ail of 
thèse losses must hâve been sustained between March Ist and May 
5th, 66 days. It appears from his own testimony that he was in Tus- 
caloosa a very considérable portion of the time attending to his busi- 
ness. About one-half of this time he was running the store alone, as 
his partner had decamped. The testimony of his young lady clerk 
shows that he was in Tuscaloosa four ont of the nine weeks, with the 
exception of three days, during which time he was said to hâve been 
sick. He was there regularly, because he opened the store every 
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morning and was there awaîting her when she arrived for the day's 
work. With the four weeks accounted for by this clerk out of the 
reckoning, his testimony daims 17 trips to Birmingham, 1 trip to 
Montgomery, and numerous night games at the Mclvcster Hôtel in 
Tuscaloosa, that is to say, that out of the 35 days in which he was out 
of town he was engaged in gambling 18 days, and that during the 
17 days he was at home he was doing heavy night gambling, and los- 
ing uniformly. This is remarkable, to say the least. But his clainî 
is that numbers of the Birmingham trips lasted at least two days, so 
that, if his story is true, he was out of town substantially ail of the 
time accounted for by his clerk, leaving him no opportunity to hâve 
attended to his business after Goldberg left, as he testified he did quite 
closely for some six months, and he is unable to remember the name 
of one single individual with whom he played at any time or to whom 
he lost so much money. To believe this story would tax my credulity 
beyond endurance. But Lasky is further discredited when the Met- 
ropolitan Hôtel register is produced, covering the entire period from 
March Ist to Miay 5th, and it shows no registration of Joseph Lasky 
at ail, and when the register is laid before him, and he is called upon 
to identify the registration under assumed names, he points out a few 
names entered on the register prior to March 26th, which he claims 
to believe were his registrations, but would not identify them pos- 
itively as such. Further than this, the testimony shows that, upon the 
examination of Lasky as to his knowledge of the game of poker at 
which he claims to hâve lost his money, he seemed to hâve no real 
acquaintance with the game, but only knew the simpler hands which 
any tyro might know, and he fails to meet a test of knowledge which 
any player of his claimed expérience ought certainly to be able to 
meet. 

Such is the condition of the testimony upon which the referec 
made the order. After this order was made, Lasky appears to hâve 
employed new counsel and made application to hâve the order set 
aside, and upon the hearing had upon this application he weaves the 
web of deceit and improbability more firmly about him. First, the 
registration at the Gayety Hôtel from March 17th to May 5th is 
brought into court, and further discrédits his repeated registration at 
that hôtel in his own name as well as assumed names ; the showing 
by that register being that he riever registered there between those dates 
in his own name, and that, if he registered there at ail under an as- 
sumed name, it was only upon one occasion prior to May 5th. By a 
man named Gordon he appears to hâve proven a game and a state of 
intoxication at the Gayety Hôtel; but this witness (Gordon) demon- 
strates the utter incredibility of the whole story when he says that 
Lasky's repeated trips to Birmingham averaged two days in length, 
and that he spent many nights in a character of dissipation différent 
from card playing, and so worked out for Lasky a schedule of dis- 
sipation which was absolutely impossible of achievement within the 
time limit of Lasky's return from New York, in March, and his bank- 
ruptcy, in May, unless Lasky possessed, like Joshua of old, the power 
to arrest the passage of time to enable him to work out his peculiar 
program. Strange, indeed, that in his previous examinations, when 
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called upon for the name, of some person to corroborate his story, 
Lasky could not once recall his familiar friend, Gordon. More than 
that, confronted with the necessity of corroboration, he finds that he 
has forgotten another witness to his dissipation, a Tuscaloosa towns- 
man, one Ben Graubard, who tells a very vivid story of having seen 
Lasky in a game on the parlor iloor of the McLester Hôtel in the 
room of his old-time New York friend, one Joe Greenfield, on a Sun- 
day night about the middle of April, losing heavily; but this new 
found corroboration, it seems, does not bear the test of the hôtel regis- 
ter ; it showing that Joe Greenfield was never at the hôtel during the 
month of April, and that différent and other people registered in 
that room on each Sunday night in April, and it further appears that 
no person by the name of Greenfield during the whole month of 
April registered at the only other hôtel in Tuscaloosa. Indeed, so 
improbable is the story of Joe Greenfield, and so thoroughly does 
the inconsistency of the testimony of Gordon expose the whole scheme, 
and so much does the appearance of the Gayety Hôtel register in the 
record discrédit Lasky, that this court was amply justified in conclud- 
ing that the additional examination held under the motion to nuUify 
the order further discrédits Lasky's explanation. From ail the évi- 
dence presented before me, I found that Lasky was withholding at 
least $1,800 of funds which should be turned over to his trustée, and 
upon a further considération of the testimony I am still of the same 
opinion now. I cannot believe his improbable story and cannot permit 
him to use the bankrupt law to further his ignoble ends. 

It is argued with great earnestness, by counsel for Lasky, that an 
order of commitment for contempt is improper, in the face of Lasky's 
oath that he has not the money, regardless of the finding of this court 
that he has this money. In other words, it is claimed that it is open 
to this bankrupt, as well as any other bankrupt, to avoid an order of 
this sort by deliberate perjury, and that such perjury dissolves ail 
pecuniary responsibility and relegates the creditors to a prosecution 
for perjury. It is true that this contention does find some support in 
the opinion of Judge Caldwell in Boyd v. Glucklich, 116 Fed. 138, 53 
C. C. A. 451, although I do not believe that he there intended what 
he said in respect of the "purging by oath" as an authoritative con- 
struction of the bankruptcy law. My reason for this conclusion is 
because the order made reversing the case and directing the taking of 
further testimony is wholly inconsistent with the proposition that the 
bankrupt's oath makes an end of the proceedings; but, however that 
may be, Judge Sanbom, in the same case, takes issue on the "purging 
by oath" proposition, and in a most forceful manner arrays the many 
opposing authorities in convincing number. He says, in part: 

"The rule by which this Issue is to be determlned Is that the property of 
the bankrupt's estate, traeed to the récent possession or control of the bankrupt, 
is presumed to remain there until he satisfactorily accounts to the court for 
Its disposition or disappearance. He cannot escape an order for its surrender 
by simply adding perjury to fraudulent concealment or misappropriation. 
It is still the duty of the référée and the court, notwithstanding his oath 
and his testimony, if satisfied beyond a reasonable doubt that h« has property 
of the estate in liis possession or under his control, to order him to surrender 
it to the trustée and "to enforce that order by confinement as for contempt." 
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The Caldwell opinion has been expressly repudiated, and the Sanbom 
opinion has been expressly adopted in the Eighth circuit, wherein 
Boyd V. Glucklich was decided, in Schweer v. Brown (C. C. A. 8th 
Circuit) 130 Fed. 328, 64 C. C. A. 574, wherein Hook, Circuit Judge, 
speaking for the court, after citing a number of authorities, says : 

"Thèse cases also furnlsh a conclusive answer to the clalm of the bankrupt 
that hls mère déniai under oath of the possession of assets Is conclusive, 
and that in such cases the only remedy of the trustée and the creditors is by 
proceedings under the pénal sections of the bankrupt act." 

The Sanbom opinion is in line with the décisions previously ren- 
dered and has been generally followed in the fédéral courts. In the 
case In re Gerstel (D. C.) 133 Fed. 166, a case wherein efforts to ac- 
count for dissipation of funds by extravagant living are discredited 
and an order to pay in $1,500 is passed, Humphrey, Judge, says : 

"Counsel for the respondent contend that the answer to the rule belng 
under oath is conclusive upon the court. I cannot accept that vlew. The 
question seems to be settled in this circuit, having arisen In the Salkey Case, 
Fed. Cas. No. 12,253, 6 Biss. 269, before Judge Blodgett, under the bankruptcy 
act of 1867 (Act March 2, 1867, e. 176, 14 Stat. 517), and hls décision confirmed 
on application for revlew by Drummond, Circuit Judge. The same rule is 
followed In the NInth circuit In Ripon Knltting Works v. Schrelber (D. C.) 
101 Fed. 810 (Hanford, District Judge), and approved by the Circuit Court of 
Appeals. 104 Fed. 1006, 43 C. C. A. 682. The rule in thèse cases is that the 
answer of the respondent Is not conclusive on the court, that the court may 
proceed to Inqulre into the facts, and, where it has been sbown that the 
property has corne into the hands of the bankrupt shortly before the adjudi- 
cation, that the schedules give no account elther of this property or its pro- 
ceeds, and that the bankrupt by an answer or by examination under oath 
falls to make any crédible explanatlon, showing what became of such 
property, the court when so satlsfled is authorized to consider the property 
or its proceeds as being still in the possession or under the control of the 
bankrupt, and to require by order that It be produced and delivered to the 
trustée, and upon failure to obey such order to punlsh by Imprisonment for 
contempt. A considération of ail the cases upon the subject leads me to the 
conclusion that this Is the law of the case. Jlany other cases could be clted. I 
bave fully considered the case of Boyd v. Glucklich, 116 Fed. 131. 53 C. C. A. 
451, together with ail other cases clted by counsel for the bankrupt ; but my 
mlnd adhères too strongly to the rule above announced." 

Platt, Judge of the Second circuit, répudiâtes the "purging by 
oath" doctrine, and in Re Leinweber (D. C.) 128 Fed. 641, a case 
where the bankrupt claimed to hâve paid the money eut to creditors, 
but could not produce them or évidence of such payment, says: 

"I am fortifled In respect of my action by the position which Judge Brown 
took in Re Schlesinger (D. C.) 97 Fed. 930. which was confirmed by the 
Court of Appeals for this circuit. 102 Fed. 117, 42 C. C. A. 207. The bankrupt 
relies upon Boyd v. Glucklich, 116 Fed. 131, 53 0. C. A. 451. I am not per- 
suaded by the reasonlng of the majority of the court in that case. Judge 
Sanborn in hls opinion, while for obvious reasons concurring in the resuit, 
sets forth succlnctly the principles which evidently controlled the court in 
the Schlesinger Case and cites several fédéral authorities In support thereof." 

In re Kane (D. C.) 125 Fed. 984, is a case where the bankrupt 
swore positively that he had not the money, and Archbald, Judge (evi- 
dently having Boyd v. Glucklich in mind, for he cites it among other 
cases), says (where statement of bankrupt that he had given the mon- 
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ey to his wife and she had spent it held not to be sufficiently accounted 
for its disposition) : 

"It Is not iDtended to punlsh the bankrupt for conceallng assets from hla 
trustée, for which the law otherwise provides, nor for frauds or delinquencies 
of which he may appear to be guilty. The sole purpose is to reach and 
compel the surrender to the trustée of property belonging to the estate in 
the actual control or possession of the bankrupt. Having regard to what 
Is involved, It Is to be exerclsed with caution; but, where a proper case is 
presented by the évidence, the court Is not to allow itself to be deceived by 
évasions nor deterred by the conséquences." 

In Moody v. Cole (D. C.) 148 Fed. 295, the judge affirmed the find- 
ing of the référée by which the bankrupt, Mrs. Cole, was required 
to pay money into court, although in that case the foUowing conten- 
tion was made, which I quote from the opinion: 

"It is claimed by her counsel, In his very able présentation of thls cause 
to this court, that this déniai of the bankrupt should be practically conclusive 
in the matter, and that In the face of such déniai the court should not 
adjudge her to be in contempt." 

The courts of bankruptcy hâve also held that the answer to the rule 
to show cause is not conclusive, but transversable, that weight should 
be given to the déniai of the bankrupt, but that it is the duty of the 
court to examine ail the évidence, both circumstantial and direct, re- 
lating to the matter to see whether theré are any inconsistencies in 
the bankrupt's testimony or conduct which affected his testimony. In 
our own Fifth circuit, the "purging by oath" doctrine is, I think, 
plainly discredited by a décision of the majority of the court in Re 
Purvine, 96 Fed. 193, 37 C. C. A. 446. In the later case of Samel 
V. Dodd, 142 Fed. 68, 73 C. C. A. 254, an opinion of Judge Shelby 
yields assent to the trend and current of authority and recognizes 
(middle of page 73 of 142 Fed., middle of page 259 of 73 C. C. A.) 
that the order should be made where it does "appear clearly and af- 
firmatively from the record, notwithstanding his déniais, that he 
has power to comply with the decree." The following from the ear- 
lier cases decided under the présent bankruptcy act fuUy support the 
contentions of the movant hère: In re Schlesinger (D. C.) 97 Fed. 
930 : Big purchases, quick sales and spiriting away of money. Pro^ 
fessed ignorance and forgetfulness of récent business. In re Deuell, 
100 Fed. 633 : Goods and money spirited away. What she could hâve 
reasonably expected is calculated and order given for residue. In 
re Greenberg (D. C.) 106 Fed. 496 : Incredible story of having lost 
pocketbook. The former action of this court in discrediting the 
bankrupt's uncorroborated story of gambling losses is directly in line 
with In re Henderson (D. C.) 130 Fed. 385. See latter part of opin- 
ion in Schweer v. Brown, 130 Fed. 328-330, 64 C. C. A. 574. 

From the above-cited cases it seems clear to my mind that the fol- 
lowing principle of law is well settled, to wit: That the property of 
a bankrupt estate, traced to the récent control or possession of the 
bankrupt, is presumed to remain there until he satisfactorily acçounts 
to the court for its disposition or disappearance. Now let us see 
what may be properly deduced from the évidence as showing the 
property to be in the bankrupt's possession during the fîve months next 
before his adjudication: 
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A stock of goods on hand worth at least $2,5<)0 00 

Qoods purchased within the flve months for which not a dollar was 
pald 6,500 00 

$9,000 00 

How and for how much of this .does he account ? First : He says 
that ail goods were sold and converted into cash. The évidence in- 
dicates that they brought about cost, but let us allow $3,000 for 
his selling cheap and the little remnant left in the store, so we hâve : 

Item 1. Discount to get quick sales $2,000 00 

Item 2. (He gives In détail hls cost of doing business, and under 
that évidence $100 a month Is a libéral allowance, so) 

expenses of running store were 500 00 

Item 3. (His checks show exactly what he paid on old accounts, 
freight, and drayage In thèse flve months.) Paid for 

goods, freight, and drayage about 1,300 00 

Item 4. Goldberg's livlng expenses, $200 per month 1,000 00 

Item 5. Lasky's living expenses, $200 per month , . 1,000 00 

Item 6. Accident to slster 500 00 

Item 7. Mother's and sister's trlps 300 00 

Item 8. Money which Mr. and Mrs. Goldberg took away for living 

expenses, about 300 00 

Total $6,900 00 

This résolves every doubt in the bankrupt's favor and is more lib- 
éral to him than are the reported cases. It shows $2,100 coming in- 
to his possession and wholly unaccounted for, and the estimate made 
by the court is certainly not overdrawn and, if anything, is rather 
below what may be sustained by the évidence. It is not attempted to 
State the exact amount of the bankrupt's frauds and concealments. 
The law does not require this, for, as is said in Re Schlesinger (D. 
C.) 97 Fed. 930: 

"A debtor Is not, however, to go scot-f ree because the exact amount of his 
frauds and concealments are not ascertainable, nor should the bankrupt aet 
be sufCered to be paralyzed as respects the credltors by such means." 

A merchant should not be permitted to shut his eyes to the disap- 
pearance of his goods, and when called upon by the court to account 
therefor escape the penalty of the law by simply saying: "I hâve not 
the goods. I hâve no money." In a proceeding of this character, it 
is not within the province of the court to inflict punishment for dis- 
honest conduct; but, in a careful effort to avoid such resuit, a court, 
when called upon to pass upon the weight of testimony and the cred- 
ibility of witnesses, is not to be deprived of those faculties of judg- 
ment and discrimination as to what is true and probable, on the one 
hand, and untrue and improbable or absurd, upon the other, which are 
permitted to be exercised by juries^in similar cases. 

I am clearly of the opinion, from ail the évidence in this cause, 
that Lasky has in his possession or under his control the sum of at 
least $1,800, which he has failed to pay over to his trustée under a 
former order of this court. 

For his refusai to comply with this order, he is in contempt of this 
court, and an order will now be entered committing him to jail un- 
til the further orders of this court. 
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WINTERS V. BALTIMORE & 0. R. CO, 

(Circuit Court, S. D. Ohlo, E. D. July 3, 1908.) 

No. 1,338. 

1. Cabeiees— Injury to Passengeb—D'eeailment— Négligence— Res Ipsa LO- 

QUITUE. 

Proof that a passenger on a rallroad train was Injured by derailment Is 
sufflclent to establish a prima facie case of defendanfs négligence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, §§ 1288, 
1307, 1311.] 

2. Same— Place of Teanspoetation. 

A passenger Injured by derailment of the train, In order to recover, 
must show not only that he was a passenger, but that at the tlme of the 
accident he was also In a place where he had a right to be, or, at least, 
that the place where he was. If he was not in the right place, did not af- 
fect the resuit. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, S 1399.] 

3. Same— EhJTY OF Passenger. 

It Is the duty of a passenger, on boarding a train, to place himself in 
a safe position thereon, if he is able to flnd one, and it Is no excuse for 
his placing himself in an unsafe position that the trainmen lînew that 
It was unsafe and did not prevent hIs occupying It, If hls danger waB 
equally well known to him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1375.] 

4. Same. 

The prima fade liabillty of a carrier for injuries to a passenger by de- 
railment arlsing from the niere fact of the accident and the injury is 
conditioned on the exercise of reasonable care by the passenger. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, i 1348.] 

5. Same— CoNTRiBUTOKY Négligence. 

Where the contributory négligence of a passenger Injured by the de^ 
railment of a car of the train on which he was riding contrlbuted to the 
injury, he was not eutitled to recover, though hls négligence did not con- 
tribute to the derailment. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 9, Carriers, § 1346.] 

6. Same— Evidence. 

Plalntlff, a member of defendanfs track repalrlng gang, was injured by 
the derailment of a car of the train on which plalntlff was belng carried 
to his home by défendant after termination of the day's work. Défendant 
provlded t\vo box cars and a caboose In which to carry plalntlff and his 
fellow workmen, but plalntlff. In accordance with a prior custom, known 
to his foreman, cllmbed on top of one of the cars and rode there, and at 
the tlme of the derailment was elther thrown or jumped to the ground, 
and sustalned the injury complained of. No one else was Injured, and if 
plalntlff had reraalned In the cars or caboose he would not hâve been in- 
jured. Held, that plalntlff was négligent as a matter of law, precluding a 
recovery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1375.] 

On Motion for Rehearing. 

The plaintiff was a member of the defendanfs floating gang engaged in 
track repalrlng, and, with about 20 other laborers and a foreman, on the even- 
Ing of the accident in question, was proceeding homeward on the defendanfs 
main track on a worli train used in transporting laborers to and from their 
work, and consistlng of an engine, a caboose, and two box cars. For the pur- 
pose of picking up a gang of Italian laborers who were worklng on a track 
leading to a brick plant, the work train about dusk was swltched to such 
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track, and whlle backlng toward the brick plant the rear truck of the rear 
car (the truck most remote from the engine) was deralled at a point where a 
drlveway crossed the track. No other wheels of the train were derailed. The 
défendant had been engaged for some time In ralsing the track, and the plàln- 
tiff hîmself for two weeks or more had been employed off and on in that 
work. The road or driveway had been in use by those llving in the viclnity 
of the brick plant, or doing business with them, since the construction of the 
plant some five or six years ago. Between the steel rails where the road 
crossed the track were some loose ties, rails, and planks, which had been taken 
out and thrown back, as . circumstances required in the raising of the track. 
One of the planks had, from some unknown cause, gotten across one of the 
rails, and it was this that caused the derailment. The plaintiff, who was 
riding on top of the car, about its middle, either jumped or was thrown from 
It, and his right leg was caught by the wheels of the front truck of such car 
(the wheels of the car nearest the engine), and so mangled as to requlre am- 
putation. The pétition states that the train had a movenient of two miles an 
hour, and that the plaintiff was thrown from the top of the car. He testifled 
that the train was traveling at the rate of five or six miles an hour, and that 
he thlnks he jumped from the car when the brakeman, on flrst seeing the 
plank, directed him to do so. There was no appréciable time between the 
discovery of the obstruction and the car's encountering it. He and the 
brakeman were both looking toward the west, while the train was moving 
In a northerly or northwesterly direction. 

The plaintifC's uncontradicted évidence shows that the two cars in the 
train were camp cars supplied by the défendant a.nd used for transporting Its 
laborers and their tools to and from their work. One of the cars was pro- 
vided for the plaintiff and his colaborers, and the other for the Italian work- 
men. The plaiutifC had been riding in the caboose. At the switch he left the 
caboose, of his own accord, and voluntarily climbed on top of the car after 
the brakeman. His fellow laborers took their position in the car. There Is 
no évidence that any one had ever directed him to ride on top of the car, but 
It had been his habit, when the foreman told the men to get aboard, to get 
on the train at any place, and he had previously, on différent occasions, climb- 
ed upon and ridden on top of the car in the foreman's présence. Other labor- 
ers lîad also ridden on top of the cars. The conduc-tor had seen him riding on 
top of the cars, and the brakeman was there wlth him at the time of the 
collision. He had no duty to perform there or in the opération of the train. 
It Is not claimed that any other person on the train was Injured, and In 
argument it was conceded that the plaintiff was the only one hurt. At the 
conclusion of plaintiff's évidence a verdict was directed for the défendant, 
and the case is now hère on an application for rehearing. The shock of the 
collision was not great, as only the rear trucks of the one car left the rails. 
How far the train proceeded before stopping is not disclosed, but the plain- 
tiff testifled that it stopped when the trucks left the track. 

F. S. Monnett and Geo. W. Bope, for plaintiff. 
F. A. Durban and R. J. King, for défendant. 

SATER, District Judge (after stating tlie facts as above). The de- 
fendant admits the derailment and the plaintifï's in jury. Thèse facts 
are prima facié proof of the defendant's négligence. Feital v. Middle- 
sex R. R. Co., 109 Mass. 398, 12 Am. Rep. 730 ; Little Rock & Ft. 
Scott Ry. Co. V. Miles, 40 Ark. 298, 48 Am. Rep. 10 ; Stokes v. Salton- 
stall, 13 Pet. 181, 10 L. Ed. 115. But notwithstanding this fact, the 
plaintiff, to recover, must show not only that he was a passenger, but 
that at the time of the accident he was also in a place where he had a 
right to be, or at least that the place where he was, if he was not in 
the right place, did not affect the resuit. It was his duty, in boarding 
the train, to place himself in a safe position thereon, if he was able to 
obtain such a position, and it was no excuse for his placing himself in 
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an unsafe position that the trainmen knew that it was unsafe and did 
not drive him therefrom, if his danger was equally well known to him. 
The prima facie liability of the défendant, arising from the mère fact 
of an accident and the plaintifï's injuries, is conditioned upon the ex- 
ercise of reasonable care on his part. Tuley v. Chicago, B. & Q. Ry. 
Co., 41 Mo. App. 433. 

In Little Rock & Ft. Scott Ry. Co. v. Miles, supra, it was said: 

"There are certain portions of every railroad train which are so obviously 
daugerous for a passenger to occupy, and so plainly not designed for his ré- 
ception, that his présence there wlll constitute négligence as a mattter of law 
and preclude him from clalming damages for injuries received while in such 
position. A passenger who voluntarily and unnecessarily rides upon the en- 
gine or tender, or upon the pilot or bumper of the locomotive, or upon the top 
of a car, or upon the platform, eannot be said to be in the exercise of that 
caution and discrétion which the law requires of ail persons who are of full 
âge, of Sound mind, and of ordinary intelligence." 

In Kimball v. Palmer, 80 Fed. 840, 25 C. C. A. 394, the évidence 
was such as to justify sending the case to the jury; but the ruie an- 
nounced in the opinion is applicable to the case at bar, to wit: 

"The effort of the plaintiff in attempting to get on the top of the box car 
next to the caboos«, for the, purpose of walklng over the tops of the other 
cars to his car, was attended with manifest danger, especlally as the train 
was In motion. Railroad Oo. v. Lindley, 42 Kan. 714, 22 Pac. 703, 6 h. R. A. 
()46, 16 Àm. St. Rep. 515. Nothlng could justify the attempt except Its neces- 
sity. It Is the duty of the carrier to carry his passengers safely. It is equal- 
ly the duty of the passenger (a reasonable being) to avoid ail unnecessary 
rlsks. Hlckey v. Railroad Ce, 14 Allen (Mass.) 429. 'A man is gullty of cul- 
pable négligence when he does or omits to do an act that an ordinarily pru- 
dent person In the same situation, and wlth equal expérience, would not hâve 
done or omltted to do, or when he voluntarily exposes hîmself to a danger 
which there was no occasion for him to incur in the proper discharge of his 
duty.' Rallway Co. v. Carpenter, 12 U. S. App. 398, 5 C. O. A. 554, and 56 
Fed. 454. * * • Nothing would justify a person in getting upon and pass- 
Ing over the tops of the cars while in motion, unless it was the usual method 
(perhaps, the only method) by which the separate cars could be reached." 

In Atchison, Topeka & Santa Fé Ry. Co. v. Lindley, 42 Kan. 714, 
22 Pac. 70.3, 6 L .R. A. 646, 16 Am. St. Rep. 515, an instructive case, 
a shipper of stock on a freight train, to which was attached a caboose 
in which the shippers on the train were to ride, in response to a direc- 
tion from the conductor to get on top of the train and help signal, 
voluntarily obeyed the order, got upon a backward moving train, and 
while on top of it near the end of the car, watching the brakeman 
trying to make a coupling, was severely injured by a sudden for- 
ward motion or jerk of the train without any signal being given. It 
was held that as he voluntarily placed himself in a position of known 
danger, and was not on top of the train to look after or care for his 
stock, the défendant was not liable in damages for his injury, in the 
absence of such gross négligence as amounted to wantonness on the 
part of the employés in charge of the train. 

In Ft. Scott, Wichita & Western Ry. Co. v. Sparks, 55 Kan. 288, 
39 Pac. 1032, it was held that standing or walking upon the top of a 
moving train is obviously dangerous; and Elliott on Railroads, § 
1632, announces that "it would seem that to ride upon the cowcatcher 
or pilot of an engine is clearly contributory négligence, as a matter of 
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law," and then adds that the same rule applies to riding on top of a 
car. Other authorities in point are Railroad Co. v. Green, 60 Kan. 
289, 294, 56 Pac. 477, and Gross, Adm'r, v. South Chicago City Ry. 
Co., 73 111. App. 222. 

Inasmuch as the plaintiff voluntarily and without necessity left the 
caboose, and" instead of taking his place in the camp car, which had 
been provided for his transportation, without any occasion for so do- 
ing, climbed on top of the car, where the danger was obvious and 
greater than in either the caboose or the camp car, which greater dan- 
ger he was not intended to assume, and of which he had knowledge, 
he should be held to hâve assumed whatever increased risk of injury 
he incurred by so doing, and cannot hold the défendant as a carrier 
liable for the injuries received by him while in such exposed condi- 
tion. Chicago, St. P., M. & O. Ry. Co. v. Myers, 80 Fed. 361, 25 C. 
C. A. 486 ; Elder Dempster Shipping Co. v. Pouppirt, 125 Fed. 732, 
60 C. C. A. 500; Files v. Boston, etc., R. R. Co., 149 Mass. 204, 31 
N. E. 311, 14 Am. St. Rep. 411 ; Labatt on Master & Servant, § 334. 
Had he. remained inside the caboose in which he had been riding, or 
rode in the camp car, as did his fellow workmen, which had been 
provided for his transportation, he would not hâve been injured. 

In Peoria & Rock Island R. R. Co. v. Lane, 83 111. 448, it appears 
that a passenger, without the direction of the company, left his seat 
in a passenger coach, and went into the baggage car, where he was 
killed by its being overturned on account of some defect in the con- 
struction, maintenance, or locking of a switch. Had he remained in 
the passenger car, where there was an abundance of room, he would 
not hâve been killed. Having of his own motion left the place intend- 
ed for him for one of greater danger and not designed for him, he 
was held not to hâve exercised ordinary prudence, and to hâve been 
guilty of such a high degree of négligence as to exonerate the com- 
pany from liability, in the absence of wanton or reckless conduct on its 
part. 

Railroad Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506, présents a case 
in which a laborer, like the plaintiff, engaged in constructing and re- 
pairing a roadway, was provided with a box car for transportation to 
and from the place where his services were required. On retuming 
one evening from his labor, he rode on the pilot or bumper of the 
locomotive, although previously forbidden to do so and warned of the 
danger of so doing. While so riding he was injured by a collision 
with other cars standing upon the track. There was ample room for 
him in the box car, and no one therein was hurt. He was denied a 
recovery because he had not used ordinary care and caution, and the 
knowledge or assent or direction of the agents of the company as 
to what he did at the time in question was held immaterial. Mr. Jus- 
tice Swayne, in deciding the case, said: 

"The plaintiff had been warned against riding on the pllot, and forbidden 
to do so. It was next to the cowcatcher and obviously a place of péril, es- 
peclally in case of collision. There was room for him In the box car. He 
sljould hâve taken his place there. He could hâve gone into the box car in 
as little, if not less, time than it took to clinib to the pilot. The knowledge, 
assent, or direction of the company's agents as to what he did is immaterial. 
If told to get on anywhere, that the train was late, and that he must hurry, 
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thls was no Justification for taking such a rlsk. As well mlght he ha\'e obeyed 
a suggestion to ride on the cowoatcher, or put hlmself on the traek before 
the advanclng wheels of the locomotive. The company, though bound to a 
hlgh degree of eare, dld not Insure hls safety. He was not an Infant, nor 
non compos. The llabllity of the company was couditloned upon the exercise 
of reasonable and proper eare and caution on hls part. Wlthout the latter, 
the former could not arise. He and another who rode beslde hlm were the 
only persons hurt upon the train. Ail those In the box car, where he should 
hâve been, were unlnjured. He would hâve escaped, also, If he had been 
there. Hls Injury was due to hls own recklessness aud folly. He was hlmself 
the author of hls mlsfortune. Thls Is shown with as near an approach to 
démonstration as anythlng short of mathematics wlll permit." 

In Doggett, Adm'r, v. Illinois Central R. R. Co., 34 lowa, 384, the 
plaintiiï's décèdent, a railroad employé not engaged in operating the 
train on which he was riding, voluntarily got upon the tender of the 
engine to ride, and while there the engine broke through a defective 
culvert or bridge, and he was killed. A caboose was attached to the 
train for the carriage of passengers and those not engaged in operat- 
ing the train. It appeared that, if the deceased had been in the ca- 
boose, he would not hâve been injured. It was held he was guilty of 
contributory négligence, and that his administrator could not recover. 

In Little Rock & Ft. Scott R. Co. v. Miles, supra, it was said: 

"The test of contributory négligence is: Did that négligence contrlbute In 
any degree to produce the Injury complalned of ? The jury found that a pas- 
senger car was attached to the train, In whleh plalutlff was at liberty, It he 
had chosen, to ride, and that he would not hâve been injured if he had taken 
a seat In ït. Thls Is conclusive against the rlght of recovery, unless the direc- 
tions of the station agent for him to ride on the cattle car alters the case." 

The same test, applied to the case at bar, necessitated the direction 
of a verdict for the défendant. 

The plaintiff contends that he was not guilty of contributory nég- 
ligence because no fault of his produced the derailment, and that his 
being on top of the car did not cause, or tend to cause, such derail- 
ment or négligent act of the défendant. The contention is based on a 
misconception of what constitutes contributory négligence. He was 
guilty of contributory négligence if he contributed, not to the de- 
railment, but to the injury of which he complains. It is the concur- 
rence or co-operation of the négligence of the plaintiff with the nég- 
ligence of the défendant in producing his injury that defeats the 
plaintiff's right to a recovery. In Plant Inv. Co. v Cook, 74 Fed. 
603, 20 C. C. A. 635, the définition of "contributory négligence" an- 
nounced in 1 Beach on Négligence, § 7, is adopted, as f ollows : 

"Contributory négligence, In Its légal signification, Is such an act or omis- 
sion on the part of a plaintiff, amountlng to a want of ordlnary eare, as, 
concurring or eo-operatlng with the négligent act of the défendant, Is a proxi- 
mate cause or occasion of the Injury complalned of. To constltute contribu- 
tory négligence, there must be a want of ordinary eare on the part of the 
plaintiff, and a proximate connection between that and the injury. Perhaps, 
besides thèse two, there are no other necessary éléments. Certalnly they are 
the two points of difflculty In the considération of the question." 

See, also, Schweinfurth, Adm'r, v. Railway Co., 60 Ohio St. 315, 
54 N. E. 89. , 
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In Coal Co. v. Estievenard, 53 Ohio St. 43, 57, 40 N. E. 735, 738. 
ît was said: 

"To warrant a recovery, It must appear that the Injury was caused by the 
want of ordinary care on the part of the employer, and the Injury Is not so 
caused, when it is caused by the want of ordinary care on the part of the 
employer combined with the want of ordinary care on the part of the em- 
ployé. If it took the want of ordinary care of both the employer and the em- 
ployé to produce the injury, both are at fault, and there can be no recovery 
by elther. Where both parties are négligent, and the injury is caused by such 
combined négligence, there can be no recovery by either party." 

The rule is well settled that, where a motion is made to direct a 
verdict, the court must take that view of the évidence most fa- 
vorable to the party against whom the instruction is requested. The 
plaintifï was entitled to receive the benefit of ail fair and reasonable 
inferences from the festimony. Détroit Southern R. Co. v. Lambert, 
150 Fed. 555, 80 C. C. A. 357. There is no rule better established in 
the fédéral courts "than that which permits a presiding judge to direct 
a verdict in favor of one of the parties when the testimony and ail 
the inferences which the jury could justifiably draw therefrom would 
be insufficient to support a différent verdict. It is clear that, where 
the court would be bound to set aside a verdict for want of testimony 
to support it, . it may direct a finding in the first instance, and not 
await the enforcement of its view by granting a new trial." McGuire 
V. Blount, 199 U. S. 142, 36 Sup. Ct. 1, 50 L. Ed. 135 ; Empire State 
Cattle Co. V. Atchison Ry. Co.,'210 U. S. 1, 28 Sup. Ct. 607, 52 E. 
Ed. 931. 

Under the circumstances bf this case, the verdict was, in my judg- 
ment, properly directed. 

Motion for new trial overruled. Judgment on verdict. 



UNITED STATES v. ATCHISON, T. & S. F. ET. CO. 

(District Court, S. D. Califomla, S. D. October 11, 1907.) 

No. 2,520. 

tÎABBIEES — INTEESTATE COMMEBCK— PBOSEOUTION TOB GBANTINQ EEBATES — DE- 
FENSES. 

It is no défense In a prosecution of a rallroad company for granting 
concessions to a shlpper from its publlshed rates, in violation of Elkins 
Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. Comp. St Supp. 1907, p. 
880), that such concessions were granted in compromise of claims against 
the Company for loss of property in transit. 

On Motion of District Attorney to Strike Out AU Evidence with 
Référence to Alleged Compromises. 

Oscar Lawler, U. S. Atty., and A. I. McCormick, Asst. U. S. Atty. 
T. J. Norton, A. C. Van Cott, E. W. Camp, and U. T. Clatfeller, for 
■défendant. 

WEELBORN, District Judge. The Suprême Court of the United 
iStates has said: 
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"It cannot be challenged that the great purpose of the act to regulate oom- 
merce, whllst seeklng to prevent uujust and unreasonable rates, was to se- 
cure equality of rates as to ail and to destroy favoritism ; thèse last being ac- 
compllshed by requiring the publication of tarifCs and by prohibiting secret 
departures from such tariffs, and forbidding rebates, préférences, and ail 
other forms of undue discrimination. To tliis extent and for thèse purposes 
the statute was remédiai and is therefore entltled to recelve that Interprétation 
whieh reasonably accompllshes the great public purpose which It was enacted 
to subserve." New Haven R. R. Co. v. Interstate Commerce Commission, 200 
U. S. 391, 26 Sup. et. 277 (50 L. Ed. 515). 

In an earlier case, involving the construction of an act of the Lég- 
islature of Colorado of the same nature as the interstate commerce act, 
the same high authority spoke as follows : 

"This act was Intended to apply to intrastate trafflc the same wholesome 
rules and régulations which Congress t^vo years thereafter applied to com- 
merce between the states, and to eut up by the roots thé entlre System of re- 
bates and discriminations in favor of particular localitles, spécial enterprises, 
or favored corporations, and to put ail shippers on an absolute equality, saving 
only a power, not in the railroad company itself, but in the Railroad Commis- 
sioner, to except 'spécial cases designed to promote the development of the 
resources of this state,' and not to prevent the commissloner 'from making a 
lower rate per ton per mile, in car load lots, than shall govern shipments in 
lésa quantifies than car load lots, and from making lower rates for lots of less 
than flve car loads than for single car load lots.' The statute recognizes the 
fact that It is no proper business of a common carrier to foster particular en- 
terprises or to build up new industries, but, deriving its franchise from the 
Législature, and depending upon the wlll of the people for Its very existence, 
It Is bound to deal fairly with the public, to extend them reasonable facilities 
for the transportatlon of their persous and property, and to put ail its patrons 
upon an absolute equality. * * * So opposed is the policy of the act to 
secret rebates of this description that it requîtes a printed copy of the classi- 
fication and schedules of rates to be posted conspieuously in each passenger 
station for the use of the patrons of che road, that every one may be apprised, 
not only of what the company wHl exact of him for a particular service, but 
what it exacts of every one else for the same service, so that in fixing bis own 
priées he may know precisely with what he has to compete. To hold a dé- 
fense thua pleaded to be valid would open the door to the grossest frauds 
upon the law, and piactically enable the railroad company to avail itself of 
any considération for a rebate which it considers sufficient, and to agrée with 
the favored customer upon some fabricated clalm for damages, which it 
would be difl3cu)t, if not impossible, to disprove. For instance, under the dé- 
fense made by this company, there is nothing to prevent a customer of the 
road, who has received a personal înjury, from making a daim against the 
road for any amount he chooses, and in considération thereof, and of shlpping 
ail his goods by that road, recelving a rebate for ail goods he may ship over 
the road for an Indefinite time In the future. It Is almost needless to say that 
such a contract could not be supported. There is no doubt of the gênerai prop- 
osition that the release of an unliquidated claim for damages is a good con- 
sidération for a promise, as between the parties, and, if no one else were in- 
terested in the transaction, that rule might apply hère; but the Législature, 
upon grounds of public policy, and for the protection of third parties, has 
made certain requirements with regard to equality of rates, which In their 
practical application would be rendered nugatory, If this rule were given full 
efCect. For this reason we thlnk the railroad company Is in error in its as- 
sumption that 'if, in the honest judgment of the olflcers of the défendant com- 
pany, who made the contract, the considérations which entered Into It, and 
upon which alone it was made were sufficient to warrant the company to pay 
back to the Marshall Com.pany 40 cents per ton for each ton it shipped for 
flve years, that is enough.' This Is but a restatement In différent language of 
a comment made by the court below in its opinion, that 'the whole answer 
amounts only to this: That the Marshall Company is allowed less rates than 
other shippers are required to pay upon considérations which are satisfactory 
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to défendant, and It Is obvions that thls is no answer to a complaint of un- 
lawful discrimination.' " Union Paclflc Eaiiway v. Goodridge, 149 D. S. 690, 
13 Sup. et. 975 (37 L. Ed. 986). 

Again, it has been said by an eminent jurist: 

"It Is written In every section and line of the law that the thlng sought by 
Congress was a fixed rate, absolûtely, unvaryingly uniforni, to be adhered to 
until publlcly changed in the manner provlded by law. The thlng prohiblted 
was the departure from that rate by any means whatsoever, whether direct 
between the parties or indirect by the employaient of the most deviously cir- 
cuitous subterfuge." United States v. Standard Oil Co. (D. C.) 148 Ped. 721. 

Again, the same jurist has said: 

"The object of the statutes relatlng to Interstate commerce Is to secure the 
transportatlon of persons and property by common carriers for reasonable 
compensation. No rate can possibly be reasonable that is hlgher than anybody 
else has to pay. Kecognlzing thls obvions truth. the law requires the carrier 
to adhère to the published rate as an absolute standard of uniformlty. The 
requlrement of publication Is ïmposed In order that the man having frelght 
to shlp may ascertaln by an inspection of the schedules exactly what will be 
the cost to hlm of the transportatlon of his property ; and not only so, but the 
law gtves hlm another and a very valuable rlght, namely, the rlght to know, by 
an inspection of the same schedule, exactly what wlll be the cost to his com- 
petltor of the transportatlon of his competitor's property." United States v. 
Chicago & A. Ry. Oo. (D. C.) 148 Fed. 648. 

Thèse statutes, as said by the Suprême Court, should be reasonably 
construed, so as to promote their objects, and it is manifest that a 
construction which allows any déviation whatever from said stand- 
ard would seriously impair the efïiciency of said statutes, if not ren- 
der them nugatory, and is therefore wholly inadmissible. A rate, to 
be uniform in its opération, must necessarily be expressed in dollars 
or cents, and when so expressed, as is the case with the rate hère in- 
volved, the mode of pàyment is an essential part of the rate. To so 
interpret the law as to allow the carrier to disregard said mode, and 
to accept a part only of its compensation in money and the balance 
in a commodity, or by way of compromising a claim, would invite 
and open wide a door to the very discriminations which the statutes 
were designed to suppress. In order to exclude such an interprétation 
of the law, section 1 of the Elkins Act (Act Feb. 19, 1903, c. 708, 32 
Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880]) forbids in terms any 
concession by a carrier in respect of the transportatlon of property 
whereby such property "by any device whatever" is transported at a 
less rate than named in the légal tariff, and expressly déclares that 
any departure from the légal tariff, or any offer to départ therefrom, 
"shall be deemed to be an offense under this section of this act," so 
that the construction of said act which I hâve just declared is clear- 
ly required by the letter as well as the spirit of the law. 

I hold that the acceptance by the défendant of a less sum cf. money 
than that named in its tariff for the transportatlon of the property 
described in the indictment, if there has been such acceptance, was a 
departure from the légal rate, and that it is no justification for such 
a departure, nor is it any défense to a prosecution therefor, that the 
acts of the carrier were donc in compromise of claims for loss of prop- 
erty in transit. 

Plaintiff's motion will be allowed. 
163 F.— S 
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UNITED STATES v. CHICAGO, I. & L. RY. CO. 

(Circuit Court, N. D. Illinois, B. D. July 15, 1908.) 

No. 28,711. 

Oabeikes— Interstate Commerce— Disckimination in Rates. 

A contract by a railroacl company to furnish to the puWlsher of a maga- 
zine, as called for, transportation amounting to a certain sum at scliedule 
rates in payment for a stated amount of advertising, which has no fixed 
value, is in violation of the provision of section 6 of the Interstate com- 
merce act, Act March 2, 1889, c. 382, 25 Stat. 855 (U. S. Comp. St. 1901, 
p. 3156), as ameuded by Hepburn Act Jime 29, 1906, c. 3591, 34 Stat. 584 
(D. S. Comp. St. Supp. 1907, p. 895), proliibiting any carrier from accept- 
Ing "greater or less or différent" compensation than tliat naiped in the 
published schedules. 

Edwin W. Sims, U. S. Atty., James H. Wilkerson, Sp. Asst. U. S- 
Àtty., and L. A. Shaver, Soliciter for Interstate Commerce Commission, 
for the United States. 

E. C. Field, G. W. Kretzinger, and H. R. Kurrie, for défendant. 

KOHLSAAT, Circuit Jndge. The government files its pétition 
herein under the provisions of section 3 of the act of February 19, 1903 
(U. S. Comp. St. Supp. 1907, p. 882), creating a summary remedy in 
certain cases, and seeks thereby to prevent the défendant from giving 
transportation in exchange for advertising, in accordance with the 
terms of a contract entered into between défendant and Munsey's 
Magazine, which reads as follows: 

"Agreement between the Monon Route (Chicago, Indianapolis & Louisville 
Railway Company) and Frank A. Munsey Oo., publisher, entered into this 
24th day of January, 1907. 

"Whereas, the said publisher issues Munsey's Magazine, a publication pub- 
lished at Nevr York City, N. Y. (Chicago office, 423 Marquette Bldg.), and which 
has a regular circulation of 643,000 eaeh Issue ; and whereas, the said Monon 
Route desires to advertlse in said publication, which advertising the said 
publisher agrées to do upon the following terms and conditions, which are 
mutually agreed upon: 

"(1) The said publisher agrées to publish in said publication an advertlse- 
ment of the Monon Route as follows: One page 'ad' (divided as deslred), 
said advertisement to appear favorably and occupy a space of not less than 
one page, and to be published as desired issues of said publication. 

"(2) In fuU considération of the foregoing advertising, the Monon Route 
agrées to issue the following nontransferable transportation, based on the 
regular published rate: Trip tickets or mileage to the value of flve hundred 
dollars ($500.00), for the Personal use of the publisher, his employés, or im- 
médiate members of his or their familles, which said transportation shall be 
limited for use not later than December 31, 1907. 

"(3) Under no circumstances must the transportation issued under this con- 
tract be sold or transferred to or used by any other than the person to whom 
issued, as such sale, transfer, or use would be a misdemeanor under the law. 

"(4) It Is nnderstood and agreed that the transportation. issued under this 
contract shall read to points on the Monon Route, and not to points on any 
other road. 

"(5) No extension of time on any transportation Issued under this contract 
shall be glven by the Monon Route or requested by the publisher beyond the 
date of the expiration of this contract. 

"(6) In case said publisher severs connection with said publication, or 
sells or transfers his interest therein, then said transportation shall at 
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once be surrendered to the Monon Route, and no new transportatton shall 
be Issued on account of said publication until after that originally issued 
bas been returned to the Monon Route. Sbould any person holding trans- 
portatton issued hereunder sever connection with the publication, or should 
the publication suspend, or if the transportatlon should be presented by 
any person other than to the one named thereon, then the Monon Route 
will refuse to honor the same for passage, and take the same up and col- 
lect full fare, and such présentation shall be taken and considered as a 
breach of contract; and it is hereby agreed that the suspension of sald pub- 
lication before the expiration of this contract, or the présentation of non- 
transferable transportatlon by any other than the person named thereon 
shall cause this contract to be void and operate as an offset to ail transpor- 
tatlon which might be considered as due to said publisher. Further, should 
said publisher or any person named on sald tickets allow any other person 
to use same, or offer to sell, sell, or transfer the same, then said publisher 
agrées to pay the said Monon Route as a penalty the full rate of fare which 
would hâve been paid for regular tickets. 

"(7) The said publisher further agrées to deliver to sald Monon Route, at 
îts gênerai office in Chicago, one copy of each issue of said publication in which 
said advertisement appears, free of charge, during the life of this contract. 

"(8) This contract expires December 31, 190T, unless otherwise stipulated." 

The pétition charges that the action of the défendant in issuing such 
transportation constitutes a violation of the statute, which prohibits a 
carrier from accepting in payment for transportation any compensa- 
tion greater or less or différent from that named in the published rates. 
Défendant insists that it receives full money value for what it grants, 
at regular schedule rates, and dénies that the transaction cornes within 
the act. It also sets up the Indiana act authorizing such exchange. 
This latter défense cannot be availed of in this proceeding. The mat- 
ters in issue are concededly interstate commerce transactions, as to 
which, it is well settled, a state statute is ineiïectual. The fédéral law 
alone applies. 

Practically the question submitted is whether transportation supplied 
in accordance with the terms of the contract constitutes a rate greater 
or less than, or différent from, that given the gênerai public. The ques- 
tion as to the value of the advertising is a contested one. Manifestly, 
there can be no fixed price placed upon it. The number of copies is- 
sued, the character of its subscribers, and very many other questions, 
enter into the estimate of its worth. It is, therefore, impossible to say 
what its cash or market value is, except by comparison with other 
advertising rates. It cannot be said that the évidence is conclusive, 
or even convincing, on the point. Indeed, if it is taken at its cash 
value, why should the transportation be limited as specified in the con- 
tract? If the magazine is paying $500 to the défendant, why does it 
accept transportation both of less and différent value than it would ac- 
cept if it bought its tickets with money? Why embarrass itself with 
menacing pains and penalties for îailure to observe ail the conditions of 
the spécial contract, when by the use of cash it may travel and give no 
concern to technical limitations ? 

It seems fair to conclude that either the advertising is of less than 
cash value, or the advertisers are grossly imposed upon by the railroad. 
It does not follow, however, that the transportation furnished under 
the contract set out is not furnished under substantially similar cir- 
cumstances and conditions as any other contemporaneous service. It 
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is the same service, the same act of transportation, as that furnished the 
public. It is insisted by counsel for complainant tliat railroad tickets 
may not, in any case under the interstate commerce act as it now stands, 
be bartered as so much cash in payment of indebtedness of the rail- 
road. By rule made effective September 15, 1906, the Interstate Com- 
merce Commission has ordered that : 

"Nothing but money can be lawfully received or accepted in paymcut for 
transportation subject to the act, whether of passengers or property, or for 
any service In connection therewitli, it being the opinion of the commission 
that the prohibition against charglng or collecting a greater or less or différ- 
ent compensation than the establlshed rates in effect at the time precludes the 
accepta nce of services, property, or other payment In lieu of the amount of 
money specifled in the published schedules." 

• In United States v. A., T. & S. F. R. R. Ce, decided by Judge Well- 
born, of the Southern District of California, recently (162 Fed. 111), 
it is said : 

"A rate, to be unlform In its opération, must necessarily be expressed In 
dollars or cents. * * * So to Interpret the law as to allow the carrier to 
disregard said mode, and to accept a part only of its compensation in money 
and the balance in a commodlty, or by way of compromising a claim, would in- 
vite and open wide a door to the very discrimination which the statutes were 
designed to suppress." 

In Union Pacific Ry. Co. v. Goodridge, 149 U. S. 680, 13 Sup. Ct. 
970, 37 h. Ed. 986, the court had under considération a demurrer to an 
answer setting up the satisfaction of what the court terms "an unex- 
plained, indefinite, and unadjusted claim for damages," in regard to 
which it says : 

"While we do not undertake to say that a railroad company may not Justlfy 
a flxed rebate in favor of a particular shipper by showlng a liquidated indebt- 
edness to such shipper, vyhlch the allowance of the rebate was intended to 
settle, it would practieally emasculate the law of its most healthful feature to 
permit an unexplalned, indefinite, and unadjusted claim for damages arising 
from a tort, which, though litigated for some time, never seems to hâve been 
prosecuted to a final détermination in the courts, to be put forward as an ex- 
cuse for a clear discrimination in rates." 

And further on : 

"To hold a défense thus pleaded to be valld would open the door to the 
grossest frauds upon the law, and practieally enable the railroad company to 
avall itself of any considération for a rebate which it considers sufficient, and 
to agrée with the favored eustomer upon some fabricated claim for damages 
which it would be difflcult, if not impossible, to dlsprove. There is no doubt," 
says the court, "of the gênerai proposition that a release of an unliquidated 
claim for damages is a good considération for a promise as hetween the par- 
ties, and, if no one else were Interested in the transaction, that rule might ap- 
ply hère ; but the Législature, upon grounds of public policy and for the pro- 
tection of third parties, had made certain requireinents with regard to equality 
of rates, which in their practical application would be rendered nugatory, if 
this rule were given full effect." 

_ It will be noted that the contract does not require that the adver- 
tising must hâve been furnished before the transportation is given. 
There is no restriction upon the advertiser to call for his railroad 
tickets only so far as earned. He could, under the contract, demand 
them ail at once if he chooses, and at the beginning of the term, before 
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anything is earned. In the mère matter of interest, the rate would be 
less and différent from that which is published. 

In the case of Mottley et al. v. L/Ouisville & New Orléans R. R 
Co. (C. C.) 150 Fed. 406, Judge Evans sustained an agreement made 
on October 2, 1871, by the road with Mottley and wife for the grant- 
ing of passes for each of their lives in considération of their release 
of their several daims for damages growing out of personal injury. 
In the course of his opinion (page 409) he says : 

"Did Congress Intend to abrogate such prevlously made contracts, founded 
upou valuable and legitimate considération? Certainly it did not say so. Was 
the abrogation of such pre-existing contracts within the policy of the législa- 
tion referred to? There is nothing to Indicate that it was, although it is ob- 
vions that contracts of a similar nature could not be made after the act be- 
came effective." 

It is of interest, in this connection, to note, as bearing upon the 
trend of congressional législation, that on January 14, 1908, a bill 
was introduced in the United States Senate to amend the law so as to 
permit public carriers to issue transportation in exchange for adver- 
tising, and that the bill was, by unanimous vote of the committee hav- 
ing it in charge, reported upon adversely. 

Transactions such as those under considération may not be open 
to the spécifie objection condemned in the Goodridge Case; but they 
would seem to présent just as convenient a device for evading thé 
statute as the one there stated. So far as the record discloses, the 
particular matters hère involved might not be open to this objection; 
but there is more included than the mère question of advertising. As 
said by Mr. Justice Brown in the Goodridge Case, supra: 

"It [the railroad] is bound to deal fairly with the public, to extend them rea- 
sonable facilities for the transportation of their persons and property, and to 
put ail its patrons upon an absolute equallty." 

This case does not corne within the terms of the Goodridge Case. 
The suggestion of the court with référence to liquidated liabilities does 
not apply to a situation where the indebtedness is by contract made 
payable only in transportation. In other words, hère the railroad is 
not settling a liquidated liability, but is agreeing to settle a future 
liability with transportation. 

There is no mistaking the trend of the law making and construing 
powers. Every new step is tending toward a most rigid enforcement of 
the rule that requires exact equality in the matter of rates. When by 
the Hepburn act the word "différent" was added to the words "great- 
er or less," it is not unfair to assume that Congress intended to make 
the law more explicit and more difficult to évade. As was said in 
Armour Packing Company v. United States, 209 U. S. 56, 38 Sup. 
Ct. 428, 52 L. Ed. 681 : 

"The Elkins act proceeded upon broad Unes, and was evidently intended to 
efCectuate the purpose of Congress to require that ail shlppers should be treat- 
ed allke, and that the only rate charged to any shipper for the same service 
under the same conditions snould be the one established, published, and posted 
as required by law." 
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This purpose is even more apparent in the Hepburn act, Act June 
29, 1906, c. 3591, 34_Stat. 584 (U. S. Comp. St. Supp. 1907, p. 892). 
The plain intention is to close every avenue against discrimination. 
Bearing this in mind, the courts hâve not been, and will not be, dis- 
posed to hesitate in giving significance to changes in the language of 
the statutes as they occur from time to time. "The interstate commerce 
act," says the Suprême Court in the Armour Case, "is not only to be 
read in the light of the previous législation, but the purpose which 
Congress evidently had in mind in the passage of the law is also to be 
considered." 

It is conceivable that a case may ' arise in which, from the nature of 
the facts involved, it might be difficult, if not impossible, to say wheth- 
er the rate is greater or less than the published rate, which would, 
nevertheless, be covered by the term "différent," within the meaning of 
the whole act. It is essential to the spirit of the statute that the value 
of transportation be fixed and certain. In no other way can it be held 
to be exactly the same to ail. If one person may purchase it with 
advertising, another with labor, and another with produce, the value 
of which is a matter of agreement between the parties, how can it be 
said the schedule rate is always maintained? Would not the rate rest 
in the whim of the carrier? Such is not the intent of the law. To 
say to one man, "You must pay cash," and to his competitor, "You 
may pay in service or merchandise at priées we may agrée on," be it 
more or less than the market priées, would seem clearly to constitute 
such a différence in transportation as is condemned by the act. 

Some claim is made by défendant that the government's contention 
would exclude the use of checks and drafts and bills of exchange. This 
is without weight. In practical business usage, thèse instruments pass 
as cash. They are utterly free from the objections which attach to 
trade and barter, and are clearly without the ban of the statute. If the 
foregoing be correct, it follows that, both upon the particular record 
in this case and upon broad principles of law, the action of the défend- 
ant in the premises is in dissonance with the letter and spirit of the 
interstate commerce act. 

The injunction is granted as prayed. 



In re HALSBT ELECTRIC GBNERATOR CO. 
(District Court. D. New Jersey. July 8, 1908.) 

1. BANKRTIPTCY— CrBDITOES — ASSIGNED ClAIMANTS— SPLITTING ClAIMS. 

A créditer of a banl^rupt may not split up liis claim and assign some of 
tlie parts to otlaer persons for tlie purpose of qualifying tbem as joint 
petitioners in an involuntary banliruptcy proceediug. 

2. Same— Trustées of Assignobs. 

Where separate creditors of a banlirupt assigned tlieir claims to as- 
signées wlio liad no financial Interest in tlie claims, but held the same 
merely as trustées for their respective assignors, they were neverthelesa 
entitled to the rights of creditors. 
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S. TSUSTS— CONTBACT— CONSTEUCTION. 

W. executed a receipt reclting that he had recelverl from H. 23,000 
shares of the capital stock of a corporation to be used, together wlth a 
Uke number of shares to be contributed by W. and another as W. in 
his Sound discrétion shoiild deem best, In procurlng a paid-in surplus 
fund for the corporation of not less than $225,000, and the sum of $25,000 
to be pald by W. to H. wlthout any responslblllty or obligation on W.'s 
part to account for the manner of dlsposlng or holding the same. Held, 
that such agreement was unambiguous and could not be regarded as a 
blll of sale of any of the stock to W., but a trust agreement on his part 
to hold and use such stock for the purpose specified. 

4. Bankeuptct—Claims— Evidence. 

Evidence held Insuffi cient to authorize the rejection of a master's flnd- 
Ing establlshlng a clalm for money alleged to hâve been loaned to a 
bankrupt. 

5. SaMB>— LiQUIDATED ClAIMS. 

A clalm agalnst a bankrupt for money loan«d must be regarded as 
liquldated. 

In Bankruptcy. On exceptions to master's report. 

Riker & Riker and Howard H. Williams, for creditors. 
McCarter & English and A. J. Dittenhoef er, for bankrupt. 

LANNING, District Judge. This case cornes before the court on 
exceptions to the report of the master to whom a référence was made 
to take testimony and report to the court on the issues made by the 
pétitions and the answer of the alleged bankrupt. The issues are: 
(1) Whether the petitioners are creditors of the alleged bankrupt, (3) 
whether the alleged bankrupt is insolvent, and (3) whether the al- 
leged bankrupt committed the act of bankruptcy charged. The master 
has reported against the alleged bankrupt on ail thèse issues and finds 
that it should be adjudged bankrupt. 

The petitioners are James P. Murray, Charles H. Williams, Howard 
H. Williams, George F. Van Slyck,' and William M. Clark. The 
claim of Howard H. Williams was assigned to him by his father, 
Charles H. Williams, and constitutes but a part of the original claim 
of the father. Charles H. Williams is a petitioner for the unassigned 
part of his original claim. It is contrary to the policy of the bank- 
ruptcy act to permit a créditer to split up his claim against his debtor 
and assign some of the parts to other persons for the purpose of qual- 
ifying them as joint petitioners in a bankruptcy proceeding. In re 
Tribelhorn, 137 Ked. 3, 69 C. C. A. 601 ; Leighton v. Kennedy, 139' 
Fed. 737, 64 C. C. A. 265; In re Independent Thread Co. (D. C.) 
113 Fed. 998. It follows that Howard H. Williams cannot be count- 
ed as a petitioning créditer. 

It also appears that Murray and Van Slyck each hold an assigned 
claim, that neither of them has any financial interest in the claim held 
by him, and that each of them holds his claim solely for the benefit 
of his assigner. This fact, however, does not disqualify either of them 
as a petitioning creditor. The assignments were made by persons who 
originally claimed to be separate creditors of the alleged bankrupt 
for the respective amourtts of the claims assigned. Murray and Van 
Slyck are trustées for their respective assignors, and, as they hold the 
légal, title to the claims assigned, they are the owners of those claims, 
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and, if they be valid daims, are creditors. There îs no dispute as 
to the validity of any of tiie daims, except that of Murray. His daim 
was assigned to him'by Clemuel R. Woodin and is for $25,050. It is 
agreed by counsel that, if this be not a valid daim the Halsey Electric 
Generator Company is solvent, and, if it be a valid daim, that the com- 
pany is insolvent and did commit the act of bankruptcy charged by 
the petitioners. The preliminary questions above mentioned having 
been disposed of, the validity or invalidity of Murray's daim is the only 
remaining one to be considered. 

The Halsey Electric Generator Company was organized November 
34, 1902, with a capital stock of $100,000, divided into 1,000 shares of 
the par value of $100 each. On May 13, 1903, the capital stock was in- 
creased to $10,000,000; the additional shares (99,000) being issued 
to Woodin for certain patents and by him divided equally among him- 
self, James C. Haydon, and Henry Halsey. Of' the 33,000 additional 
shares which each of thèse three gentlemen received, they agreed that 
Woodin should use 33,000 shares (or 69,000 shares in ail) for the 
purpose of raising a surplus fund. Accordingly, Haydon and Halsey 
each transferred to Woodin certificates for 33,000 shares, and Woodin 
thereupon gave to Halsey the following written instrument : 

"Received from Henry Halsey twenty-tliree thousand (23,000) shares of 
the capital stock of the Halsey Electric Generator Company to be used, to- 
gether wlth a llke number of shares to be contributed by each James O. 
Haydon and myself, by me as In my sound discrétion I deem best In pro- 
curing a paid-in surplus fimd for sald company of not less than two hundred 
and twenty-flve thousand dollars ($225,000), and the sum of twenty-five 
thousand dollars ($25,000) to be pald by me to said Halsey, and without any 
responsibillty or obligation on my part to account for the manner of holding 
or disposing of the same. New York, May 13, 1903. [Signcd] C. K. Woodin." 

Woodin made efforts to raise the desired surplus fund by operating 
through the Guaranty Trust Company of New York. The generator 
company's books show that between May 13, 1903, and April 18, 
1905, he succeeded, with the aid of the trust company, in securing 
subscriptions for a part of the capital stock of the generator company 
and in raising for the surplus fund the aggregate amount of $7'5,187.- 
60. The cash book entries as to this fund are as follows : 

May 14, 1903. Surplus, O. R. Woodin $25,000 00 

Feb. 5, 1904. Surplus, C. R. Woodin 25,000 00 

Nov. 15, 1904. Pald-in surplus 5,000 OO 

Dec. 1 , 1904. Paid-in surplus, Guaranty Trust Oo 1 0.OOO 00 

Mar. 24, 1905. Paid-in surplus 10.187 50 

Each of thèse items was posted from the cash book into the ledger 
book and therein credited to the account denominated the "Paid-in 
Surplus Account." Between May 13, 1903, and April 18, 1905, other 
cash receipts were entered in the cash book as follows : 

May 13, 1903. C. R. Woodin $2,000 00 

Nov 5, 1908. C. R. Woodin 11 85 

Jan. 12, 1904. C. R. Woodin 2,261 68 

Feb. 21, 1905. C. R. Woodin 1,000 00 

Apr. 18, 1905. O. R. Woodin 25 07 

Each of thèse latter items was posted from the cash book into the 
ledger book and therein credited to the separate account of C. R. 



IN EE HAL8ET ELÏOTBIC GENEBATOR CO. 121 

Woodin. This account also shows cash crédits to the amount of sev- 
eral thousand dollars previous to May 13, 1903. Ail thèse crédits 
down to and including the one of April 18, 1905, being for $25.07, 
were settled long before the commencement of thèse bankruptcy pro- 
ceedings. The account is "hère referred to only for the purpose of 
showing that before May 13, 1903, Woodin had been loaning money 
to the generator company which it repaid, and that after May 13, 
1903, indeed beginning on that very day, other cash items were credit- 
ed to him in his personal account, evidently as loans, and running along 
parallel with the paid-in surplus account, which was opened on May 
14, 1903. This makes it clear that, so far as the books show, thèse 
two accounts were treated as wholly separate and independent. It 
may also be noted that the bills payable account shows that on Novem- 
ber 30, 1904, while the two accounts above-mentioned were active ac- 
counts, the generator company gave its promissory note payable to 
the order of Woodin, which was by him indorsed for the accommoda- 
tion of the generator company, discounted by the Guaranty Trust Com- 
pany, and paid by the latter company on December 2, 1904, evidently 
out of the $10,000 paid into the surplus account on December Ist. 

In the early part of 1905, the previous expectations of business suc- 
cess by the generator company had become so much impaired that no 
more of its capital stock could be disposed of and, consequently, that 
nothing more could be raised by Woodin for the surplus fund. As 
shown by the paid-in surplus account, the Guaranty Trust Company 
ceased to give its aid after March 24, 1905. Between April 18, 1905, 
and December 13, 1906, Woodin, however, personally paid to the 
generator company sundry sums aggregating $25,050. Thèse sums 
he claims were loans. They constitute the basis of the claim assigned 
by him to Murray. The generator company contends, on the other 
hand, that thèse sums were paid to it by Woodin under the personal 
obligations imposed on him by the instrument of May 13, 1903. The 
master to whom the case was referred interprets this instrument as : 

"(1) An acknowledgment of the receîpt of 46,000 shares of stock of the 
Halsey Electric Generator Company ; (2) a déclaration of trust upon which the 
stock was received by him, 'to be used together with a like number of shares 
contributed by him, as in my sound discrétion I deem best in procuring a 
paid-in surplus fund for the said company' ; and (3) a disclaimer of responsibi- 
llty In the following words: 'without any responsibillty or obligation on my 
part to account for the manner of holding or disposing of the same.' " 

The language of the instrument supports this construction. Plain- 
ly, it was not a bill of sale to Woodin, for it was signed only by Wood- 
in, and related not only to stock transferred to him by Haydon and 
Halsey, but to stock originally issued to him by the generator com- 
pany. He declared he held ail the 69,000 shares of stock for a cer- 
tain use, namely, for procuring a surplus fund of not less than $225,- 
000 for the generator company and $25,000 for Halsey. Evidently, 
thèse sums were to be secured by sales of the stock. The natural 
and fair meaning of the instrument was that Woodin agreed to hold 
23,000 shares of the stock issued to him and the 46,000 shares 
transferred to him by Haydon and Halsey in trust for the benefit 
of the generator company and Halsey. The last clause of the in- 
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strument, by which he declared that lie would not be responsible 
"for the manner of holding or disposing" of the stock, must be 
read in connection with the previous déclaration that he was to use 
the stock as he in his "sound discrétion" should deem best for procur- 
ing the desired sums for the generator conipany and Halsey. When 
so read, that clause did not protect him against fraudulent conduct af 
fecting injurîously the interests of the beneficiaries of the trust. It 
simply exempted him from liability to account to either of the ben- 
eficiaries for errors of judgment in his manner of holding or dis- 
posing of the stock. If, however, he failed to dispose of any part of 
the 69,000 shares, he was bound to account to his beneficiaries for the 
part not disposed of. To my mind the instrument is neither obscure 
nor ambiguous. If I am right in this conclusion, paroi testimony to 
explain it was not admissible. It is a perfectly plain and clear trust 
agreement and speaks for itself. 

The $75,187.50 paid into the surplus fund of the company did not 
pass directly through Woodin's hands, but was credited by the trust 
Company on its books to the generator company. The $25,050 was paid 
to the generator company directly by Woodin and credited to his per- 
sonal account on its books as the payments aggregating that sum were 
made. Between May 13, 1903, and April 18, 1905, as we hâve seen, 
he had advanced sundry other sums aggregating several thousand dol- 
lars which had been refunded. Thèse advances unquestionably were 
treated as loans. It is not suggested by any one that they belonged to 
the surplus fund account. On September 13, 1905, nearly six months 
after the Guaranty Trust Company had ceased to render any further 
aid in selling the company's stock or in raising money for the suplus 
fund, and when the financiâl needs of the company liad become very 
urgent, Woodin began from time to time to make additional payments 
to the company. In September he made three payments of $500 each, 
in October one payment of $500 and one of $300, and in November 
three payments of $500 each. By December 12, 1906, they had 
amounted to $25,050. The treasurer of the company sent to each di- 
rector, including Halsey, who is the only witness disputing the claim, 
on the first of each month between March and December. 1905, a state- 
ment showing the company's receipts and disbursements for the pre- 
ceding month. Halsey has produced the statements for March, May, 
June, July, August, and November, 1905, which he received. In the 
statement for March is an item amongst the receipts of $10,187.50 
paid to the surplus fund account. It will be remembered that this is 
the month in which the Guaranty Trust Company ceased to give fur- 
ther aid to the enterprise. In none of the subséquent monthly state- 
ments produced by Halsey does anything appear as a crédit to the 
surplus fund account. The statements for September and October are 
not produced. Had, they been they very probably would hâve shown 
amongst the receipts from Woodin for September the sum of $1,500 
and for October the sum of $700. However that may be, the state- 
ment for November does show that, amongst the receipts, the sum 
of $1,500 had been paid in by Woodin. It was not designated as paid- 
in surplus, like the item of $10,187.50 in the March statement. Not- 
withstanding Halsey's présent contention that that $1,500 was paid 
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by Woodin under the terms of the instrument of May 13, 1903, and 
therefore belonged to the surplus fund account, he admits that he saw 
the item, but made no inquiry about it. He further admits that, 
though he frequently applied to Woodin in 1905 and 1906 for money, 
he hever referred, either in his letters to Woodin or in his conversa- 
tions with him, to the instrument of May 13, 1903, as a contract under 
which Woodin was personally bound to furnish at least $225,000 to 
the surplus fund account of the generator company. Several of his 
letters to Woodin are in évidence. Those of August 5, 17, and 18, 
and September 6, 1905, particularly show, I think, that he had not 
yet abandoned the hope of reviving the interest of the Guaranty Trust 
Company in such manner that, through its agency, further payments 
to the surplus fund account would be made. I find no satisfactory 
évidence in the case to sustain the contention that the payments by 
Woodin to the generator company, amounting to $25,050, should be 
classed with the money credited to the company by the Guaranty Trust 
Company. The weight of the testimony seems to me to be in favor 
of Woodin's claim. In any event, the master's report is not so obvious- 
ly erroneous that I can, under the authorities, overturn his findings of 
fact. 

I hâve not overlooked the objection that Woodin's claim is un- 
liquidated, and that, for this reason, his assignée, Murray, cannot be 
a petitioning créditer. I cannot agrée with this view. The amount 
claimed is fixed and certain. It is for moneys loaned. It is clearly a 
liquidated, and not an unliquidated, claim. 

The exceptions will be overruled, the report confirmed, and the gen- 
erator company adjudged bankrupt. 

It may be added that, since this cause was argued, Woodin has 
presented a pétition praying that he may be joined as a petitioning 
créditer for $1,000, being the amount which he says he paid to the 
generator company as an additional loan on December 13, 1906, when 
a gênerai release was executed by Haydon and Halsey to Woodin re- 
leasing Woodin from ail actions, claims, demands, etc. It is not 
necessary to consider the effect of this release, to which the company 
was not a party, or what connection, if any, the payment of the $1,000 
had with the exécution of the release. Assuming that it had none, and 
that it was an additional loan and not included in the claim of $25,050 
assigned by Woodin to Murray, the pétition must be denied for the 
reason, already stated, that a créditer cannot assign a part of his claim 
for the purpose of qualifying his assignée as a petitioning créditer, 
and at the same time retain the right to act as a petitioning créditer 
for the part net assigned. 
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FULCX) V. SCHUYLKILL STONE CO, 
(Carcult Court, E. D. Pennsylvania. July 30, 1908.) 
No. 47, October Term, 1907. 

1. Death— Action for Wkongful Death— Pennsylvania Statute— Action Bt 

NONBESIDENT ALIEN. 

Act Pa. April 15, 1851, § 19 (P. L. 674), as amended by Act April 26, 
1855, § 1 (P. L. 309), givlng a right of action for wrongfui death to certain 
relatives of the deceased, as eonstrued by the Suprême Court of tbe state, 
which construction Is blnding on the fédéral courts, does not give such 
right to nonresident allens. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 15, Death, § 37. 

What law governs actions, see note to Burrell v. Fleming, 47 C. C. A. 
606.] 

2. TrEATIES— CONSTBUCTION. 

The treaty between Italy and the United States of February 26, 1871 
(17 Stat. 845), which guarantees to the citizens of each country In the 
States and terrltories of the other the most constant protection and securl- 
ty for their persons and property as to which they are to enjoy the same 
rlghts and privilèges as natives and the right to resort to the courts 
to maintain and défend thelr rights wlthout other conditions or restric- 
tions than are imposed on natives, does not give to a subject of the King 
of Italy, who has never been in the United States and has no property 
hère, the right to maintain an action under a state statute which gives a 
right of action for wrongfui death only to citizens or inhabitants of the 
state. 

At Law. On demurrer to statement of daim. 

Thomas Leaming,, for demurrer. 
Marcel A. Viti, for plaintiffs. 

ARCHBALD, District Judge.* The plaintiffs are citizens and 
résidents of Italy and the subject of its King, and bring suit for dam- 
ages for the death of their son, who was killed, as they allège, by the 
négligence of the défendant company by whom he was employed. The 
accident by which he lost his life occurred in Pennsylvania, and suit 
is brought on the statutes of that state, giving a right of action to 
the parents of the deceased in such cases. Act April 15, 1851, § 19 
(P. L. 674); Act April 26, 1855, § 1 (P. L. 309). It is contended by 
the défendants that the plaintiffs, being nonresident aliens, hâve no 
right to sue, and it is upon this that the demurrer proceeds. It was 
decided by the Suprême Court of Pennsylvania, in Déni v. Pennsyl- 
vania Railroad, 181 Pa. 525, 37 Atl. 558, 59 Am. St. Rep. 676, and 
again in Maiorano v. Baltimore & Ohio R. R., 216 Pa. 402, 65 Atl. 
1077, 116 Am. St. Rep. 778, that nonresident aliens are not entitled 
to the benefit of this législation, not being within its purview, and 
hâve no standing in conséquence to maintain an action founded up- 
on it. The same construction is put upon similar statutes in other 
jurisdictions. Brannigan v. Union Gold Mining Co. (C. C.) 93 Fed. 
164; McMillan v. Spider Lake Co., 115 Wis. 332, 91 N. W. 979, 60 
L. R. A. 589, 95 Am. St. Rep. 947 ; Roberts v. Great Northern Rail- 
way (C. C.) 161 Fed. 239; Adams v. British Steamship Co., 2 Q. B. 

•Specially assigned. 
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(1898) 430. Although the weight of the authority is the other way. 
Davidsson v. Hill, 3 K. B. (1901) 606 ; Mulhall v. Fallon, 176 Mass. 
266, 57 N. E. 386, 54 L. R. A. 934, 79 Am. St. Rep. 309 ; Alfson v. 
Bush, 182 N. Y. 396, 75 N E. 230, 108 Am. St. Rep. 815 ; Kelleyville 
Coal Co. V. Petraytis, 195 III. 215, 63 N. E. 94, 88 Am. St. Rep. 191; 
Romano v. Capitol State Brick Co., 125 lowa, 591, 101 N. W. 437, 
68 L. R. A. 132, 106 Am. St. Rep. 323 ; Railroad v. Naylor, 73 Ohio 
St. 115, 76 N. E. 505, 3 L. R. A. (N. S.) 473, 112 Am. St. Rep. 701 ; 
Renlund v. Commodore Mining Co., 89 Minn 41, 93 N. W. 1057, 99 
Am. St. Rep. 534; Vetaloro v. Perkins (C. C.) 101 Fed. 393; Hirsch- 
kovitz V. Pennsylvania Railroad (C. C.) 138 Fed. 439 ; Baltimore & 
Ohio R. R. V. Baldwin, 144 Fed. 53, 75 C. C. A. 211. But the con- 
struction put upon the Pennsylvania statutes, by the courts of that 
State, is binding hère, without regard to how the law may be else- 
where (Zeiger v. Pennsylvania Railroad [C. C] 161 Fed. 348; 
"Id. [C. C. A.] 158 Fed. 809), unless of course, it is found to be in 
contravention of the fédéral law. 

It is contended as to this that the plaintiffs are protected by the 
existing treaty between the United States and Italy of February 26, 
1871 (17 Stat. 845), which provides : 

"Art. 3. The citizens of each of the hlgh contracting parties shall receive, 
In the States and territories of the other, the most constant protection and se- 
curity for their persons and property, and shall enjoy in this respect the 
same rîghts and privilèges as are or shall be granted to the natives, on their 
submitting themselves to the conditions imposed upon the natives." 

"Art. 23. The citizens of either party shall hâve free aceess to the courts 
of justice, in order to maintain and défend their own rights, without any other 
conditions, restrictions, or taxes than such as are imposed upon the natives. 
They shall, therefore, be free to employ In défense of their rights, such ad- 
voeates, solicitors, notariés, agents and factors as they judge proper, in ail 
their trials at law ; and such citizens or agents shall hâve free opportunity to 
be présent at the décisions and sentences of the tribunals in ail cases whlch 
may concern them, and likewise at the taliing of ail examinations and évi- 
dences whlch may be exhlbited in the said trials." 

There was no référence to this treaty in the Déni or the Zeiger Case ; 
although there was in the Maiorano, where it was decided to kave no 
effect ; the court holding that, while the treaty may in terms include 
the entire citizenship of Italy, it obviously is available only to those 
who, either with respect to their persons or property, are within the 
jurisdiction of the United States. This is a fédéral question, and 
the décision of the state court is not controlling; but upon an inde- 
pendent considération of it, the same conclusion is to be reached. 

The rights guaranteed to the citizens of Italy by the one article 
(3) are constant protection and security for their persons and property, 
as to which they are to enjoy the same rights and privilèges as are or 
shall be guaranteed to natives. The other article (23) merely pré- 
serves the right to resort to the courts to maintain and défend their 
rights, without other conditions or restrictions than are imposed on 
natives. But in so guaranteeing protection and security to the per- 
sons and property of citizens of Italy, it is manifest that this can 
only refer to the persons and property of such citizens when within 
the States and territories of this country. There certainly is no in- 
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tended guaranty of their persons elsewhere, and neither is there of 
their property. What property or right of property, then, under the 
laws of Pennsylvania, do the plaintiffs show which is not accorded 
them? Certainly they had none in the person or the earnings of 
their son, for whose death they sue ; it not being alleged that he was 
a minor — if that makes any différence — but merely that he contributed 
to their support. The continued expectation of this, no doubt, may 
measure the loss sustained by the parents by the death of a child, 
but in no sensé is it property, North Penn Railroad v. Robinson, 44 
Pa. 175, to the contrary, notvvithstanding. Moe v. Smiley, 125 Pa. 
136, 141, 17 Atl. 338, 3 L. R. A. 341. Nor, apart from the statute, 
did the défendant company ovve the plaintiffs any duty to see thar 
their son had a reasonably safe place to work in, the lack of which is 
the négligence charged, however much they may hâve owed it to the son 
himself ; this action not being for the enforcement of any obligation 
to the party killed, which bas been transmitted to his parents, through 
him, but for a distinct cause of their own, if they hâve any. The 
whole contention then is brought down to this : That, a right of action 
being given by the laws of Pennsylvania to its own citizens, under 
similar circumstances citizens of Italy are entitled to the same, re- 
gàrdless of anything else, because the treaty guarantees the same 
rights and privilèges, as to their persons and property, as are enjoyed 
by natives. The treaty, in other words, is invoked to raise, or force 
a right, where none exists without it; but that is not the way it 
reads. A right existing, it provides that it shall be respected in the 
same manner and to the same extent in the case of a native of Italy 
as of a native of this country. It by no means undertakes to put 
them both in ail respects and under ail conditions, on an absolute 
par, to which the doctrine contended for necessarily leads. The state 
of Pennsylvania, had it so chosen, was at perfect liberty to provide in 
so many words, in favor of its own citizens only, that in case of death 
by négligence a right of action should accrue to certain specified rela- 
tives, declining to extend it to résidents of other countries; but, by 
the construction put upon the statute by the Suprême Court of the 
State, that in effect is just what bas been done, it being the same as 
though this proviso was written into it, which the treaty cannot be 
made to override. It was for the state, in other words, to give or to 
withhold the right, as well as to define the extent of it and the par- 
ties who" were to be benefited, and, having withheld it in such a case 
as we hâve hère, that is the end of the matter. 

There are authorities, no doubt, which hold otherwise as to the ef- 
fect of such a treaty (Railroad v. Naylor, 73 Ohio St. 115. 76 N. 
E. 505, 3 L. R. A. [N. S.] 473, 113 Am. St Rep. 701; Bahuaud v. 
Bize [C. C] 105 Fed. 485 ; and possibly New Orléans v. Abbagnato, 
62 Fed. 340, 10 C. C. A. 361, 26 L. R. A. 339). But not, as it seems 
to me, with reason. 

Judgment is therefore directed to be entered on the demurrer in 
favor of the défendants, with costs. 
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In re E. MATTHEWS & SONS. 

Plstrlct Court, E. D. New York. April 30, 1908.) 

Bankeuptot— I/iENS— Reoeiveeship tjndeb New York Statute. 

Several months before the bankruptcy of a debtor a judgment creditor 
had an exécution Issued and placed In the hands of a sherilï, which was 
later and within four months prier to the bankruptcy retumed nuUa 
bona, and shortly thereafter a receiver was appointed In supplementary 
proeeedings under the New York statute, who sold certain property and 
had the proceeds in his possession at the tinie of the bankruptcy. Eeld, 
that coneeding that the judgment creditor had an équitable lien under 
Code Clv. Proc. N. Y. § 1405, while the exécution was In the hands of the 
sherlîf, It was lost when the exécution was retumed, and the state court 
recelver's lien did not relate thereto, nor back of his appolntment, and that, 
if the debtor was then Insolvent, such lien was avolded by the bankruptcy 
proeeedings under Bankr. Act July 1, 1898, § 67f, c. 541, 30 Stat 565 (U. 
S. Comp. St. 1901, p. 3450), and the property passed to the trustée. 

In Bankruptcy. 

Lincoln B. Haskin, for judgment creditor. 

Harry W. Moore, for petitioning creditors and trustée. 

Maxson & Jones, for bankrupts. 

CHATFIELD, District Judge. During the year 1906 the petitioner 
obtained judgments against each of the bankrupts herein, and in 
January, 1907, another creditor obtained a third judgment againsf 
the bankrupts jointly in the courts of Nassau county, in this state. 
Execution was issued to the sheriff of Nassau county upon one of 
thèse judgments in the month of January, 1907, but no levy was made, 
and during the month of November this exécution was returned nulla 
bona. Some two days after the return of the exécution an order was 
made, after an examination in supplementary proeeedings, appointing 
a receiver. Subsequently an order was made extending this receiver- 
ship to the first of the three judgments, and then to the third. The 
receiver thus appointed by the state court obtained authority in the 
three cases during the month of December, 1907, and levied upon 
(Certain property of the judgment debtor, some of which he still holds, 
and some of which he has sold, obtaining therefor about $1,400, which 
is now in his possession. On the 8th day of January, 1908, a voluntary 
pétition in bankruptcy was filed in this district, and upon adjudication 
a trustée was elected who obtained an order directing the receiver in 
the state court proeeedings to tum over the property in his hands. 

The présent application, on an order to show cause with an accom- 
panying stay, is to vacate the order previously made, directing the 
turning over of this property to the trustée, and two grounds are urged 
in behalf of the application. The judgment creditor claims, first, that 
the lien obtained by the receiver, under which the sale of the property 
was had, was not acquired within four months of the filing of the péti- 
tion in bankruptcy, even if it be assumed that the bankrupt was in- 
solvent throughout the entire four months. The détermination of this 
proposition involves a décision not only as to the character of the 
lien, if any, which the receiver had after his appointment, but also 
the effect of the exécutions while in the hands of the sheriff. If the 
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créditer did not obtain a lien until the appointment of a receiver, then 
this lien would be invalidated by the filing of the pétition in bankruptcy, 
under the provisions of section 67£ of the bankruptcy law. Act July 
1, 1898, c. 541, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3450). If, on 
the other hand, the lien was in existence, either equitably or legally, 
prier to that time and before the period of four months antécédent 
to the filing of the pétition, and if the appointment of the receiver and 
his taking possession were merely incidents of enforcing that lien, 
then the situation would be similar to that in the case of Metcalf v. 
Barker, 187 U. S. 165, 33 Sup. 67, 47 L. Ed. 122. The application 
of this doctrine is plainly set forth in the case of In re Blair (D. C.) 
108 Ped. 529, and a number of cases therein cited, but the doctrine 
dépends entirely upon a détermination that a légal or équitable lien 
had actually been acquired more than four months previous to the 
bankruptcy, and that this lien had continued in existence so that the 
title under the lien of the person claiming the property would hâve 
existed more than four months before the pétition was filed. The cases 
of In re Lengert Wagon Co. (D. C.) 110 Fed. 927, and In re Knight 
(D. C.) 135 Fed. 35, more nearly apply to the présent situation. It is 
unnecessary to make an exhaustive examination of the title conferred 
under the bankruptcy statute, as the Knight Case contains a reason- 
ably complète discussion of the question, and cites many of the cases 
bearing thereon. 

It may be admitted that under the provisions of the New York 
Code of Civil Procédure (section 1405) the créditer had an équitable 
lien while an exécution was in the hands of the sheriff, and it may 
also be admitted that the title of the receiver relates back to the date 
of filing the erder under which he was appointed (section 2468, Code 
N. Y.) to the extent of giving him an équitable lien, later perfected 
, into a légal lien by the taking possession of the property. But in 
between the return of the exécution on the part of the sherifï and the 
appointment of a receiver a space of time existed in which the judg- 
ment creditors had no lien upon the persoûal property of the judgment 
debtor. And, inasmuch as the re-establishment of any lien by means 
of the order appointing the receiver was within the period of four 
months prior to the bankruptcy, the provisions of section 67f of the 
bankruptcy law will apply, and the title of the trustée in bankruptcy 
is parameunt, if insolvency existed en the day on which the receiver in 
supplementary proceedings was appointed. It is apparent from the 
aifidavits used upon this motion that the bankrupts for a year or 
more prior te the filing of the pétition in bankruptcy had been owing 
the creditors who obtained the varions judgments. The only property 
shown by the papers is that in the hands of the state court receiver 
from a portion of which he has released the sum of $1,400. 

It is admitted that the bankrupts were insolvent at the time of the 
filing of the pétition, but no statement is made in any of the affidavits 
claiming or admitting insolvency at any time within four months prior 
to the filing of the pétition, except such inference as can be drawn 
from the return of the exécution. It may be assumed that if the re- 
ceiver in the state court, or any other party to this proceeding, claims 
title to the property in his possession by raising an issue of fact, such 
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as the question of insolvency, at any particular tirne, this issue cannot 
be disposed of upon a motion, and it is unnecessary to détermine 
whether suit could be brought by the trustée in any other forum than 
in the state court, if such an issue were raised. But the receiver in 
the state court having come into this jurisdiction, and raised a ques- 
tion of law upon admitted facts and upon the objections urged upon 
this motion, the trustée in bankruptcy is entitled to an order directing 
the receiver in the state court to turn over to him the property of the 
bankrupt estate. 

The motion for a stay will accordingly be denied. 



UNITED STATES V. TSOKAS et al. 
(Circuit Court, S. D. New York. March 27, 1908.) 

CONSPIKACT— CONSPIBACT TO COMMIT AN OFFENSE AGAINST THE UNITED STATES 

—Violation op Immigration Law. 

Immigration Act Feb. 20, 1907, c. 1134, § 4, 34 Stat. 900 (U. S. Comp. 
St. Supp. 1907, p. 393), provides that "It sliall be a misdemeanor" for 
any person to prepay the transportation or in any way to assist or en- 
courage the Importation of any contract laborer Into the United States. 
Section 5 provides that for every violation of section 4 the persons 
knowingly violatlng the same "shall forfeit and pay for every such of- 
fense the sum of $1,000, which may be sued for and recovered by the 
United States or by any person who shall first bring his action therefor," 
etc. Beld, that section 4 deflnes a crlmlnal offense, and that, although the 
act provides no crlmlnal punlshment therefor, an indlctment wlll lie 
under Rev. St. § .5440 (U. S. Comp. St. 1901, p. 3676), for a consplracy 
to commit such offense. 

On Demurrer to Indictment. 

Henry L. Stimson, U. S. Atty., and Winifred T. Denison, Asst. U. 
S. Atty. 
Hugh Gordon Miller, for défendants. 

CHATFIELD, District Judge. The défendants herein hâve been 
indicted for conspiring to commit an offense, under section 4 of the 
immigration act (Act Feb. 20, 1907, c. 1134, 34 Stat. 900 [U. S. Comp. 
St. Supp. 1907, p. 393]). This section provides that it shall be a mis- 
demeanor to prepay the transportation or assist or encourage the im- 
portation of contract laborers into the United States. Section 5 of 
the same act provides that for every violation of the provisions of 
section 4 the person, partnership, company, or corporation violating 
the same "shall forfeit and pay for every such offense the sum of one 
thousand dollars, which may be sued for and recovered, as debts of 
like amount are now recovered in the courts of the United States." 

It will be apparent from an examination of thèse sections that no 
punishment in the way of fine or imprisonment is provided for a viola- 
tion of section 4. It is therefore argued that no offense against the 
United States is defined by section 4 upon which an indictment can 
be found under the provisions of section 5440, Rev. St. (U. S. Comp. 
St. 1901, p. 3676), which forbids a conspiracy to commit an offense 
against the United States. The provisions of section 5440 specify a 
163 F.— 9 
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punishment of împrisonment for not more than two years or a fine 
of not more than $10,000, or both. 

Further objection is raised that, if sections 4 and 5 provide for 
nothing more than a civil penalty, it is impossible to cover the omis- 
sion of punishment in a criminal sensé by calling the conspiracy sec- 
tion to the assistance of the prosecution. 

The history of section 4 is as follows: In the former immigration 
law, which was repealed by Act Feb. 20, 1907, § 2, excluded from 
admission into the United States any person whose ticket or passage 
is paid for with the money of another, or who is assisted by others 
to come, etc., with a proviso that skilled labor might be imported 
under certain conditions, and that the provisions of the law applicable 
to contract labor should not be held to exclude certain professional in- 
dividuals and domestic servants. 

Section 4 of the same act (Act March 3, 1903, c. 1012, § 4, 32 Stat. 
1214) was as follows : 

"Sec. 4. That it shall be unlawful for any person, company, partnership, or 
corporation. In any manner whatsoever, to prepay the transportatlon or in 
any way to assist or encourage the Importation or migration of any allen 
into the United States, In pursuance of any offer, solicltatlon, promise, or 
agreement, parole or spécial, expressed or implled, made previous to the im- 
portation of such allen to perform labor or service of any kind, skilled or un- 
skilled, in the United States." 

Section 5 provided for forfeiture and payment by any person or 
corporation violating the provisions of section 4, "for every such of- 
fense the sum of one thousand dollars, which may be sued for and 
recovered by the United States, or by any person," etc. When the 
présent law was adopted, section 5 was practically left intact, and it 
will be noted that under the former law the unlawful act specified 
in section 4 of that law was called an offense in section 5 ; but in 
the présent law section 4 was changéd to read as follows (the itali- 
cized words being used to indicate the changes from the former stat- 
ute): 

"Sec. 4. That it shall be a misdemeanor for any person, company, partner- 
ship, or corporation, In any manner whatsoever, to prepay the transportatlon 
or in any way to assist or encourage the Importation or migration of any con- 
tract laborer or contract lahorers into the United States, unless such contract 
laborer or contract laborers are ewempted imder the terms of the last two 
provisos contained in section two of this act." 

It will thus be seen that the principal change, so far as the prés- 
ent question is concerned, was to substitute the word "misdemeanor" 
for the word "unlawful." 

It is useless to attempt to décide this particular question from the 
varions interprétations of the words "offense" and "penalty," inas- 
much as many so-called offenses and penalties hâve been held to be 
merely définitions of a civil liability. In fact, section 5 of the prés- 
ent act is a patent illustration of an "offense" for which a civil "pen- 
alty" may be collected. On the other hand, penalties hâve been held 
to be fines, and capable of collection by indictment or presentment, 
as well as by civil suit. United States v. Moore (C. C.) 11 Fed. 248. 

The use of the word "misdemeanor," however, in section 4,would seem 
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to plaînly indicate the intent of Congress to treat a violation of the sec- 
tion as a criminal matter, for in no body of law and in no System of stat- 
utes lias a misdemeanor ever been, so far as it is known to this court, 
considered anything but a branch of the criminal law. The United States 
statutes hâve repeatedly recognized félonies, and some of the states 
by statutes make any crime, not a felony, a misdemeanor. The stat- 
utes of the United States hâve repeatedly denominated certain crimi- 
nal ofifenses as misdemeanors, even with respect to crimes for which 
an imprisonment of several years at hard labor is provided. It is im- 
possible to understand what intent Congress could hâve had in the 
use of the word "misdemeanor," if the law was intended to be leît 
in its former condition, and to provide for no remedy except the judg- 
ment of a civil suit. It is impossible to détermine whether the fram- 
ers of the law were acting under the supposition that there was a 
gênerai provision defining punishment for a misdemeanor, or whether 
the omission of any penalty for the crime was through oversight. But, 
in any event, the aot has defined a crime, and has provided no punish- 
ment within the limits of the act itself. This is not fatal. U. S. v. 
Van Schaick (C. C.) 134 Fed. 602. As in U. S. v. Kellum (C. C.) 
7 Fed. 843, a civil suit may be the only remedy; but an offense, of 
itself a crime, is clearly defined. 

Under such circumstances, a conspiracy to commit the crime can 
be alleged, and it is no objection to say that a punishment is provid- 
ed by the conspiracy statute but not by section 4. Such objection 
would apply as well in any case where the punishment provided by 
section 5440 is différent from that contained in the particular stat- 
ute defining the crime, to commit which a conspiracy might be alleged. 

The demurrer will be overruled. 



In re LAWRENCE. 

(District Court, N. D. Alabama, S. D. June 15, 1908.) 

Bankruptct— Actions Against Bankeupt— Stay. 

Under Bankr. Act July 1, 1898, c. 541, § 17a (2), 30 Stat. .550 (U. S. Comp. 
St. 1901, p. 3428), as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 
(U. S. (3omp. St. Supp. 1907, p. 102G), which excepts liabilities for obtaining 
property by false pretenses from debts reieased by a discharge, a banli- 
rupt is not entitled to the stay of an action against him in a state court, 
wliere it appears that it is based upon such a liability asserted in good 
faith. 

In Bankruptcy. Pétition for review of order of référée on pétition 
to stay suit against bankrupt in state court. 

On September 5, 1907, I^awrence flied a pétition in banlvruptcy, and waa 
duly adjudicated a banljrupt. Ile scheduled as a créditer the respondent in 
this proceeding. Thereafter, on November 5, 1907, the respondent, filed a 
suit in the inferlor court of Birmingham, Ala., against the banl^rupt, claiming 
$100 damages for an alleged deceit praeticed upon it by the bankrupt in ob- 
taining from respondent $95 in money. ïhe alleged deceit consisted in a state- 
ment that his indebtedness at that time did not exceed $50. The plaintiff in 
the state court waived its action on the contract and sued for the tort. ïhere- 
aftér in December, 1907, the bankrupt obtained a rule nlsl against the plain- 
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tlff In the Btate court from Hon. N. L. Steele, référée In bankniptcy, seeking 
to stay the suit In the state court. Upon the hearlng of the rule the respond- 
ent sefup In its answer that the suit pending in the state court was upon a 
cause of action which is nondischargeable in bankruptcy. Upon the évidence 
adduced the référée dlscharged the rule. The bankrupt thereupon filed a 
pétition for a review of the order made by the référée discharging the rule. 

D. D. Trimble, for petitioner. 
M.- M. Ullman, for respondent. 

HUNDIvEY, District Judge (after stating the facts as above). This 
matter is heard upon a certificate of review, taken by the bankrupt 
from an order made by the référée, permitting the Max J. Winkler 
Brokerage Company to proceed with the prosecution of a certain 
suit against the bankrupt in the inferior court of Birmingham. Coun- 
sel for the bankrupt cites the case of Tindle v. Birkett, 205 U. S. 
183, 27 Sup. Ct. 493, 51 L. Ed. 763, opinion by Chief Justice Fuller 
of the Suprême Court of the United States, to the efïect that, in an 
action to recover damages arising out of a false and fraudulent rep- 
résentation inducing the sale of merchandise, the defendant's dis- 
charge in bankruptcy before an action on such fraud would be a com- 
plète défense. That case is not controlHng in the case at bar, since 
it arose under the bankruptcy law (Act July 1, 1898, c. 541, § 17, 
30 Stat. 550 [U. S. Comp. St. 1901, p. 34281), before the same was 
amended in 1903 (Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 [U. S. 
Comp. St. Supp. 1907, p. 1026]). The statute in force at the time 
that décision was made was as follows: 

"Sec. 17. A discharge in bankruptcy shall release a bankrupt from ail of 
his provable debts, except such as * * * (2) are judgments in actions for 
frauds, or obtaining property by false prêteuses or false représentations, or for 
willful and malicious injuries to the person or the property of another ; 
* « * or (4) were created by his fraud, embezzlement, misnpproprlation, or 
défalcation while acting as an officer or in any flduciary capacity." 

The statute, as amended, which must control in the décision of this 
case, is as follows: 

"Sec. 17. Debts Not Affected by a Discharge. — (a) A discharge In bankruptcy 
shall release a bankrupt from ail of his provable debts, except such as * * * 
(2) are liabllities for obtaining property by false prêteuses or false représen- 
tations, or for willful and malicious injuries to the person or property of 
another, or for alimony due or to become due, or for maintenance or support 
of wife or child, or for séduction of an unmarried female, or for criminal 
conversation ; • * * or (4) were created by his fraud, embezzlement, mis- 
appropriation, or défalcation while acting as an oiEcer or in any flduciary 
capacity." 

Upon comparing the two statutes, it will be noted that the former 
act excepted from the opération of a discharge "judgments" for fraud 
or obtaining money by false prêteuses or false représentations, where- 
as by the amendment of 1903 it is provided that "liabilities" for ob- 
taining money under false pretenses are excepted from the opération 
of a discharge. The change in the statute above noted makes the opin- 
ion of Mr. Chief Justice Fuller in the case above cited inapplicable 
in this case. 
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It appears by the record that the respondent is proceeding against 
the bankrupt upon a cause of action which, if proven, would be non- 
dischargeable, and, the référée having found from the évidence that 
the respondent's claim was not merely colorable, I am unwilling to 
say that he was not justified in reaching that conclusion from the évi- 
dence before him. When it is sought to stay a suit pending in the 
State court, it is the duty of the référée, v/hen the matter is before him 
and he has jurisdiction, to inquire into the nature of the cause of ac- 
tion pending in the state court, and to satisfy his conscience that the 
plaintiflf in the state court is proceeding upon a claim which he as- 
serts bona fide is not dischargeable. If the référée cornes to the con- 
clusion, from his investigation, that such claim is not merely colorable, 
but is bona fide, he has no jurisdiction to try the merits of the suit, 
but must remand the parties to the state court, and nermit that court 
to pass upon the merits of the contention as to whether it is barred by 
the discharge in bankruptcy. 

From what has been said, it follows that the decree of the référée 
in this cause must be affirmed. So ordered. 



ISBNBUEGER v. ROXBURT DISTILLING 00. 
(Circuit Court, E. D. New York. May 20, 1908.) 

1. Attachment— Bond— Additional Secukitt. 

Where. In an action against a foreign corporation for damages amount- 
Ing to $9,240, witti interest from November 22, 1907, certain certlflcates 
representing whisky of the estimated value of $175,000, together with 
$925.84 in cash and bonds of the par value of $140,000, subject only to 
a debt of $100,000, were attached, and a bond glven in the sum of $250, 
plaintifC should be required to give additional security not only because 
of the serious conséquences of tying up such an amount of property, but 
in anticipation of the amount of litlgation and the expenses conséquent 
on the trial of the issue. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 44, Attachment, 
§ 382.] 

2. Pleading — CoMPLAiNT— Motion to Make Specific. 

Where a complaint in attachment was uncertain as to whether It was 
based on certain notes or was to recover damages for fraud wIth référ- 
ence to collatéral security, and was not spécifie as to the particular 
warehouse recelpts intended to be referred to in certain paragraphs, 
défendant was entltled to hâve the complaint made more deflnlte and 
certain in those respects. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, | 1174.] 

Maurice D. Abrams, for plaintiflf. 
King & Booth, for défendant. 

CHATFIELD, District Judge. There are two motions before the 
court : One on the part of the défendant to compel the plaintiff to 
give additional security upon an attachment of certain warehouse cer- 
tificates, which attachment was obtained on the ground that the de- 
fendant is a foreign corporation ; and the other, a motion on behalf 
of the défendant to compel the plaintiflf to make its complaint more 
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definite and certain, in certain respects which will be referred to 
later. 

As to thfi first motion, it need only be said that the complaint in 
this suit is based upon certain claims for damages, amounting to $9,- 
240, with interest from November 32, 1907, and the property attached 
consists of certificates, representing whisky of the estimated value 
of $175,000 or over, together with some $925.84 in cash, and also 
certain bonds of the par value of $140,000, making a total of over 
$315,000. The certificates attached hâve been pledged to secure a 
loan for the sum of $100,000, which loan will mature in the month of 
June, 1908, and the attachment has been levied upon the equity of 
this property over the amount of said loan. The value of th,e prop- 
erty attached being apparently so greatly in excess of the amount of 
the claim in this suit, it would appear that it should not be diffîcult to 
bond the attachment in the suit at bar, or to arrange for setting aside 
a sufficient number of the receipts to amply guarantee this claim, and 
thus to secure the release of the balance of the certificates and bonds ; 
but this is a matter that cannot be determined upon this motion, and 
will, to a certain extent, dépend upon the arrangements which can be 
made with référence to the loan maturing in June of this year. 

As the matter stands at the présent time, the plaintifï should be re- 
quired to give further security upon the attachment, not only on ac- 
count of the serions conséquences of tying up such an amount of 
property, but in anticipation of the amount of litigation and the ex- 
penses conséquent upon the trial of the issue in the présent action; 
but it is impossible to détermine this question at présent. The défend- 
ant may later make such motion as it may be advised, either for the 
release of the property attached, to the extent to which it exceeds rea- 
sonable security for the claim in suit, or for a release of the entire 
property upon the giving of a bond to take the place of the things 
attached, and the question of additional security will be considered 
then. 

As to the second motion, to make the complaint more definite and 
certain, the défendant asks for three spécifie things: First, in efïect, 
that the complaint be so amended as to specifically indicate the manner 
in which the action sounds in tort, if the plaintiff allèges fraud ; sec- 
ond, that the plaintifï indicate which of the 28 receipts mentioned in 
paragraph 3 of the complaint are referred to with respect to the fraud- 
ulent acts alleged; and, third, that the plaintiff specify whether the 
3 receipts designated in paragraph 2 of the complaint are a part of 
the 28 warehouse receipts mentioned in paragraph 3, whether they 
are the same ones referred to in paragraph 8, and whether they are the 
same ones as to which fraudulent acts are alleged. 

This motion, on ail three grounds, should be granted. It may be 
spelled out from the complaint that the action sounds in tort. In 
fact, the papers upon the attachment proceedings indicate that the 
complaint is based upon a charge of fraud ; but the allégation of dam- 
age apparently dépends upon the fact that certain promissory notes, 
with référence to which the fraud is alleged, were not paid, and the 
plaintiff should make it clear whether he is suing for the recovery of 
the amount loaned on the promissory notes, or whether he is suing for 
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the injury donc him by the alleged fraud with référence to some por- 
tion of the receipts transferred as collatéral for thèse notes. 

As to the other grounds of the motion, it is apparent from the face 
of the complaint that the allégations are not spécifie, and that thèse 
motions should be granted, so that the issue may be clearly raised by 
an ansv/er. 

The time of the défendant may be extended until 30 days after 
service of the amended complaint herein. 



In re FINK. 

CDlstrlet Court, B. D. Pennsylvania. August 3, 1908.) 

No. 2,794. 

Bankbuptcy — Dbbts Bntitled to ParoBiTY — "Wages" — Commissions oir 
Tbaveling Salesman. 

Commissions pald a traveling salesman for his services are "wages," 
witliin tlie meanlng of Bankr. Act July 1, 1898, c. 541, § 64b (4), 30 Stat. 
563 (U. S. Comp. St. 1901, p. 3447), and a clalm for such commissions 
earned witliln three months prier to the bankruptey of the employer Is 
entitled to priority thereunder. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7369-7373, 7831.] 

In Bankruptey. On certificate of référée concerning claim of Sam- 
uel E. Daniels. 

Hepburn, Carr & Krauss, for trustée. 

Frederick A. Sobernheimer and N. W. Talbot, for claimant. 

J. B. McPHERSON,' District Judge. The question for décision is 
whether the référée, Edward F. Hoffman, Esq., erred in deciding that 
the claimant, who was a traveling salesman employed by the bankrupt 
and was paid solely by commission on his sales, was entitled to priority 
for the amount thus earned during the three months preceding the 
filing of the pétition. Or, to state the question in other words : Was 
the claimant's compensation "wages," within the meaning of section 
64b (4) of the bankruptey act (Act Tulv 1, 1898, c. 341, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447]). The Suprême Court of Pennsyl- 
vania, in Hamberger v. Marcus, 157 Pa. 133, 27 Atl. 681, 37 Am. St. 
Rep. 719, has in effect replied in the affirmative; for in my opinion the 
décision is pertinent, although the précise point decided is that a com- 
mission on sales was protected from attachment by a statute that ex- 
cmpted from such process "the wages of any laborer or the salary of 
any person in public or private employment." The ground upon 
which the décision rests will appear by the following quotation from 
the opinion delivered by Mr. Justice McCollum : 

"It was the obvious purpose of this act to enable laborers and persons In 
public or private employment to receive from their employers compensation 
for their Personal services without hindrance from thelr creditors. The miner 
vk'ho is paid by the ton, the mechanic who is paid by the pièce, and the elerlï 
or salesman who is paid by commissions on his sales, are as much within Its 
prote'-tion as if they were paid by the day, week, month, or year. A wholesale 
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merchant employa two persons to travel over the country and obtain from the 
retall dealers orders for his goods. To one of them he pays a certain sum 
per month, and to the other he pays commissions on the amount of orders 
talîen. Thèse commissions are as elearly compensation of the employé for 
Personal services in the interest and for the beneflt of the employer as the 
monthly stipend Is. It is a narrow construction of the statute which allows 
the credltors of one employé to attach in the hands of the employer the com- 
missions which constltute hls compensation for personal services and exempts 
from attachment in the hands of the same employer the compensation of an- 
other employé for like services. A construction which admits of such results 
Is not warranted by a mère différence in the method of compensation. In 
W«ntroth's Appeal, 3 Wkly. Notes Cas. 248, the question was whether the 
claimant was a laborer within the meaning of the act of April 9, 1872 (P. D. 
47), and this court said: 'If he was a laborer, it must be conceded that it 
does not matter In what manner his services were to be compensated — whether 
by daily wages or by the quantlty of lumber delivored.' In Selders' Appeal, 
46 Pa. 57, it was decided that, 'under the act of Aprll 2, 1849 (P. L. 337 ; Pur- 
don's Dlg. 835), ail laborers employed by the persons or companies referred to 
In the act are entitled to its benefits, whether the wages agreed to be paid 
them are measured by tlme or by the ton, or by the pièce, or any other 
standard.' 

"It is what the employer owes his employé for personal services rendered 
In that relation which Is exempt from attachment in the hands of the employer, 
and it matters not whether it is called wages or salary. In Commonwealth 
ex rel. Wolfe v. Butler, 99 Pa. 535, Chief Justice Sharswood, spealving for the 
court, said: 'The truth is, and this the lexicographers seem to hold, that if 
there Is any différence in the popular sensé between salary and wages, it Is 
only in the application of them to more or less honorable services. A farmer 
pays his farm hands, in common speech, wages, whether by the day, the 
week, the harvest, or the year. If for any reason he has occasion to employ 
an overseer, his compensation, no matter how measured, Is called salary. An 
iron master pays his workmen wages; his manager receives a salary. A mer- 
chant pays wages to his servant who sweeps the floor, makes the flre, and 
runs his errands, but he compensâtes hls salesman or clerk by a salary. How 
can it make any différence in what way the compensation is ascertained?' 
In Hutchinson v. Gormley, 48 Pa. 270, It was heldthat an attachment would 
not lie for the fées due a gauger of oils because It would Interfère with 
his compensation and obstruct him in the exécution of hls dutles. In deliver- 
ing the opinion of the court, Mr. Justice Reed, after stating the grounds of 
the décision, said: 'This makes It unnecessary to consider whether his com- 
pensation is covered by the word "salary" in the proviso to the ilfth section 
of the act of Aprll 15, 1845 (P. L. 460), although it is elearly within the splrit' 
It is true that the cases referred to do not décide the précise question raised 
by the answers to the interrogatories, but they shed llght upon it and are 
corroborative of the view that the attached commissions constltute the com- 
pensation of an employé for personal services rendered to hls employer, and 
are within the protection of the act of April 15, 1845." 

Moreover, since the ruling of the learned référée was made, the 
question has been decided in accordance with his view by the Court 
of Appeals for thé First Circuit. The case is In re New England 
Thread Co., reported in SO Am. Bankr. Rep. page 47, 158 Fed. 788, 
and the décision is precisely upon the point that the commission on 
sales of a traveling salesman consti tûtes wages within ihe meaning of 
section 64b (4) of the act, and that a claim therefor to the extent of 
$3,000 is entitled to priority of payment when the commissions hâve 
been earned within the three months period. 

The order of the référée is affirmed. 
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In re LEWIS. 
(Dîstrtct Court, B. D. New York. Aprll 24, 1908.) 

1. BANKEUPTCT— DiSCHABGE— SumCIENOT OF OBJECTIONS. 

An objection to the discharge of a bankrupt, which charges In the lan- 
guage of the statute that he falled to keep books of account from which 
his financial condition might be ascertained, with Intent to conceal such 
condition, is subject to objection as being indefinite, but may be accepted 
as snfflcient where the bankrupt has testifled that he kept no books of 
account. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 
714.] 

2. Same. 

An objection to the discharge of a bankrupt on the ground of hlg hav- 
Ing obtained property by false prêteuses Is insufflcient, under Bankr. Act, 
July 1, 1898, c. 541, § 14b, 30 Stat. 5.50 (U. S. Comp. St. 1901, p. 3427), as 
amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. 
Supp. 1907, p. 1026), unless It charges that the false statements were 
made in writing. 

In Bankruptcy. On demurrer to objections to discharge. 

Louis Ehrenberg, for bankrupt. 
Martin Byrne, for créditer. 

CHATFlEIvD, District Judge. Objection to discharge is made up- 
on two grounds: 

First, that the bankrupt is engaged in business and rents a home, 
but has failed to keep books of account or records from which his 
true condition might be ascertained, "with intent to conceal his true 
financial condition and in contemplation of bankruptcy." This form 
of objection follows the language of the statute, and may be criticis- 
ed, in that it is impossible to tell whether an utter failure to keep 
books is intended to be charged, or whether the books that were kept 
are insufficient to show the true condition of the bankrupt's proper- 
ty. Under ordinary circumstances the objecting creditor should 
make his objections more spécifie; but, as the record in the case 
shows the bankrupt to hâve testified thaï: he kept no books of account, 
further amendment is unnecessary, and the objection will be held 
sufficient to be referred. 

A second ground of objection is stated to be that the bankrupt has 
scheduled a debt contracted by him under such circumstances as to 
render him liable to arrest upon the charge of obtaining money by 
false statements of fact, within the prohibition of the statutes of the 
State of New York. This debt is within the provisions of section 17 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3438]), and of such a character that a discharge 
in bankruptcy would not effect a release. The debt, however, is prov- 
able in this proceeding, and, inasmuch as the creditor has filed his 
claim, he is entitled to object to the discharge of the bankrupt, if 
his objections are sufiScient under the statute. But the false state- 
ments alleged do not appear to hâve been made in writing, and the 
act charged is no offense against the provisions of section 39 of the 
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bankruptcy law. The second objection, therefore, îs not within the 
provisions of section 14, spCcifying the grounds upon which a dis- 
charge shall be refused. 

The issue raised by the charge that the bankrupt failed to keep 
books from which his financial condition could be ascertained, with 
intent to defraud his creditors, or in contemplation of bankruptcy, 
will be referred, upon the présentation of an order. The demurrer 
to the other ground of objection will be sustained. 



In re SBIDER et al. 
(District Court, E. D. New York. Aprll 24, 1908.) . 

BANKBUPTCY— TRUSTEE— EFFECT OF CHANGE OF RESIDENCE. 

A trustée in bankruptcy, wlio at tlie time of his appointment resided 
in tlie district of appointment, and vi-lio then had and still has an ofBce 
thierein, is not subject to removal because he has changea his légal 
re.sidence to another district, provided such change does not interfère 
with the performance of his duties, nor render it difflcult for persons 
Interested to conimunicate with or serve notices upon him. 

In Bankruptcy. On pétition for removal of trustée. 

Malcolm Sundheimer, for petitioner. 
Léon Lauterstein, for trustée. 

CHATFIELD, District Judge. Act July 1, 1898, c. 541, § 45, 30 
Stat. 55 (U. S. Comp. St. 1901, p. 3438), provides that: 

"Trustées may be (1) Individuals who are respectlvely compétent » • • 
and réside or hâve an office In the judlcial district wlthln which they are 
appointed, or (2) corporations * • ♦ havlng an office In the judlcial dis- 
trict," etc. 

In the présent case the trustée, when appointed, was living in the 
county of Suiifolk, within this district, and (as claimed by his affida- 
vits) had and still has an oiBce in the borough of Brooklyn, which he 
uses for the transaction of business when convenient so to do. But 
it also appears that the trustée résides for the greater portion of the 
year, and votes, in the borough of Manhattan, where he maintains 
an office for the practice of the law. The trustée was elected, has 
qualified, and is in the performance of his duties; considérable pro- 
ceedings having been begun on his part as trustée. Objection is now 
made that this trustée has not a légal résidence nor an office within 
this district, and his remova] is asked upon thèse grounds. 

It may be assumed that the provisions of section 45 are mandatory, 
and that the word "may" is équivalent to "shall," in the sensé that the 
section allows a trustée to be chosen from but two classes, viz., per- 
sons of a certain sort or corporations. It may likewise be assumed 
that the provisions of section 44, glving the court authority to appoint 
a trustée if the creditors do not make the necessary choice, are govern- 
ed by the language of section 45. It is necessary, therefore, to de- 
terrnine the meaning of the words "réside or hâve an office," con- 
tained in section 45, inasmuch as the entire scheme of the bankruptcy 
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law is aimed at the convenience of the parties, and the advantage of 
those, including the bankrupt, who are interested in the bankrupt 
estate. It seems to be évident, therefore, that actual présence is in- 
tended, rather than a légal or voting résidence. The Standard Dic- 
tionary gives as the meaning of the word "réside" : 

"(1) To make an abode for a considérable tlme ; to live ; to dwell ; (2) 
to be in officiai résidence." 

Certain rights and duties may follow habitation in a certain place 
under certain conditions. The payment of taxes is an illustration of 
the obligations, and the right to vote or to hold élective or appointive 
office one of the privilèges ; but the bankruptcy law is not creating 
a public officer vvhen it provides for the élection of a trustée, nor do 
the necessities of the situation require more than responsibility and 
availability. The having of a fixed place of abode meets thèse require- 
ments, and vi^ould seem to be what is intended by the statute. This 
rtiakes it unnecessary to détermine the political or civil rights which 
may or may not follow from the having of such fixed place of abode. 
A pefson might be domiciled or réside the greater portion of the year, 
and perhaps pay taxes, in the county of Kings and in the Eastern dis- 
trict of New York, and vote at a légal résidence in another portion 
of the State, or even in a différent state altogether. So with référence 
to the question of an office. A lawyer might hâve an office at his 
home in Brooklyn, and an office in one of the downtown buildings in 
the borough of Manhattan, and a third office in Jersey City, in the 
state of New Jersey, and any one of the three might be sufficient to 
meet the requirements of section 45. 

It is évident that the responsibility of the trustée and his availability 
for the purposes of the bankrupt estate are the requirements consid- 
ered in framing this statute, and it is évident, from the entire statute, 
that a désire was présent in the minds of those framing the law to 
prevent some coterie of creditOrs attempting to secure the appointment 
of a trustée, perhaps from a différent state, who could not be reach- 
ed or served with papers in the district where the proceedings were 
located. As shown by the affidavits, the présent trustée, when he was 
appointed and gave his bond, was residing, in the sensé of being domi- 
ciled at that time, in this district. He then had, and since has had, 
an office which could hâve been used to meet the requirements of the 
statute ; but actually the convenience of ail parties is served by dealing 
with the trustée at his office in the borough of Manhattan, and it would 
be inéquitable and not within the spirit of the statute to hold that a 
trustée may become disqualified and should be removed by reason of 
a change of résidence or office, provided this change does not make 
it impossible for the trustée to perform his duties, nor difficult for 
the creditors to locate and communicate with the trustée. In the prés- 
ent case the papers show that the trustée has been faithfuUy perform- 
ing his duties, is accessible, and is acting advantageously for the estate. 

The motion will be denied. 
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In re SOLOMON & CARVBL. 
CDlstrlct Court, B. D. New ïorls. Aprll 30, 1908.) 

BANKEUPTCT— PAETNEKSIIIP— SOLVKNT Paetnke. 

The fact tliat oue of the members of a partnership Is solvent Is no 
défense to a proceedlng In involuntary bankruptcy against the partner- 
ship and the remalning partner, under Bankr. Act, July 1, 1898, c. 541, 
§ 5, 30 Stat, 547 (U. S. Comp. St. 1901, p. 3424), and under subdivision 
"h" and General Order 8 (89 Fed. vi, 32 C. C. A. xi), in case an adjudica- 
tion is made, the solvent partner may be required to file schedules, and 
may at hls élection adminlster the partnership property. 

In Bankruptcy. Involuntary proceedings. 

Samuel Meyers, for petitioning creditors, 
Maurice M. Greenstein, for Solomon. 

CHATFIElvD, District Judge. The alleged bankrupts were part- 
ners, and this proceeding was brought against them individually and 
as composing a firm. Tlie présent bankruptcy statute recognizes a 
copartnership as an entity, to the extent that a pétition in bankrupt- 
cy can be filed against the partnership, and the partnership or any of 
its members may be adjudicated bankrupts, while one or more of the 
partners individually may be entirely solvent. Section 5, subd. "h" 
(Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 
3424]), recognizes the liability of solvent partners for iîrm debts, 
and provides for a method of administration, while General Order 
8 (89 Fed. vi, 33 C. C. A. xi) provides for the filing of schedules on 
the part of such solvent partner. 

In the présent case one Solomon, after drawing out practically 
ail of the money in the bank belonging to the partnership, which 
money was used by him to pay a debt in a manner which substantial- 
ly created a préférence, withdrew from the firm and left the city of 
New York. The remaining partner made an assignment, on be- 
half of the firm and of himself, of the partnership property and ac- 
counts. This assignment was not drawn nor filed in the manner re- 
quired by the laws of the state of New York, and a short time after- 
ward an involuntary pétition in bankruptcy was filed and subpœnas 
served upon the alleged bankrupts. The partner, Solomon, filed an 
answer denying his insolvency, or the commission of any act of bank- 
ruptcy upon his part, and further denying that he was a partner at 
the time of the filing of the pétition in bankruptcy, alleging that he 
had withdrawn from the firm, as before mentioned. It is needless to 
consider this last déniai, as it is unnecessary to discuss the responsibil- 
ity of a partner to the creditors of a firm, where no dissolution agree- 
ment is had, and where the partnership was gênerai, as in this case. 

The testimony taken bas apparently been aimed at an estimation 
of the assets and liabiHties of the firm, and not those of the individ- 
ual partner, Solomon. So far as appears from the testimony, the af- 
fidavits, and exhibits in this case, the partner, Solomon, is solvent. 
The spécial commissioner bas reported that the ûrm is insolvent, 
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and his report is borne out by the testimony, and should be confirm- 
ed. 

The firm and Carvel should be adjudicated bankrupts, if this has not 
been done before, and the partner, Solomon, should be required to file 
schedules as to his assets and liabilities, and as a solvant partner 
will be compelled to take care of the liabilities of the bankrupt firniy 
and may administer the estate under the bankruptcy law, if he so 
desires. The rights and duties of the parties are explained at length 
in the case of In re Bertenshaw (C. C. A.) 157 Fed. 363, 19 Am. Bankr. 
R. 577, and the cases therein cited. 



In re AEKANSAS R. EATES. 
(Circuit Court, B. D. Arkansas. September 3, 1908.) 

1. Carbiees— State Régulation— Reasonableness op Rates. 

In determining the reasonableness of frelght and passenger rates es- 
tablished by a state on intrastate traflBc, as applied to rallroads dolng 
both Interstate and intrastate business, tbe différence in the cost of 
handling each kind of business as related to the earnings from each 
should be taken into aeeount, and a company Is entitled to earn a fair 
perceutage of profit from .Its Intrastate business on the capital employed 
therein after deduetlng tbe portion of the total operating expenses prop- 
erly chargeable thereto, wlthout regard to its Interstate earnings. 

2. Same— Restbaining Enfoecement of Rates— Tempoeahy Injunction. 

A court of equlty may by a temporary Injunction change the status quo 
where necessary to do so to avoid Irréparable injury, and, where railroad 
companles bave put Into efCect rates establlshed by a state, and continued 
them In force for a sufflcient lengtb of time to détermine thelr reason- 
ableness, a court may properly grant a temporary injunction to restraln 
thelr further enforcement. If It Is shown that they are unreasonable and 
conflscatory. 

S. Same. 

A prellminary injunction granted to restraln the enforcement of rates 
establlshed by the state of Arkansas on Intrastate frelght and passenger 
traffic handled by rallroads on a showlng that on actual trial for a rea- 
sonable length of time sucb rates hâve proven nonremuneratlve and con- 
flscatory, deprlving the complalnant railroad companles of thelr property 
wlthout just compensation, in violation of thelr constitutional rights. 

In Equity. On motion for preliminary injunctions. 

John M. Moore, for complainants. 

William F. Kirby, Atty. Gen., George B. Rose, and Morris M. 
Oohn, for défendants. 

VAN DEVANTER, Circuit Judge. The matter now under con- 
sidération is an application in each of four suits against the Railroad 
Commissioners of the state of Arkansas and others for a temporary 
injunction restraining the enforcement of the prescribed rates for the 
transportation of freight and passengers in intrastate commerce in 
that state; it being contended on the part of the complainants that 
thèse rates are unreasonable, noncompensatory, and therefore con- 
fiscatory. The matter was first brought on for hearing on July 28th 
last, when, at the request of the défendants, the hearing was post- 
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poned until August 31st that they might be better prepared to meet 
the contention of the complainants. On the latter date the parties ap- 
peared, and three days were consumed in the présentation of proofs 
and in the arguments of the counsel. Each of the four railroad com- 
panies is operating an interstate railroad, and is engaged in the trans- 
portation over such railroad of freight and passengers, both intra- 
state and interstate, in the state of Arkansas, and each has rnade a 
practical and extended application or test of the rates in question. 
The freight rates were prescribed by the Railroad Commissioners 
while acting under the state statutes, and the passenger rate, wliich 
is two cents per mile, was prescribed by statute. The proofs disclose 
the revenues actually derived by each railroad, upon the application 
of thèse rates, from its business in the state, the revenues from each 
class of traffic being stated so as to showr separately the earnings from 
intrastate freight, interstate freight, intrastate passengers, and inter- 
state passengers, and also disclose the value of the property employed 
by each road in the traffic within the state, the taxes paid thereon, the 
actual cost of conducting the freight traffic, and the actual cost of 
conducting the passenger traffic. 

The first question for considération is : How shall this cost be ap- 
portioned between the intrastate and interstate traffic ? The proofs 
make it (juite plain that the production of- a given amount of revenue 
is attended with greater cost in intrastate business than in interstate 
business; and that this is a generally recognized fact is attested by 
the décisions in other cases where the reasons which make it so are 
fully stated. Chicago, etc., Co. v. Tompkins, 176 U. S. 167, 178, 20 
Sup. Ct. 336, 44 L. Ed. 417 ; Minneapolis. etc., Co. v. Minnesota, 186 
U. S. 357, 363, 23 Sup. Ct. 900, 46 L. Éd. 1151; Northern Pacific 
Ry. Co. v. Keyes (C. C.) 91 Fed. 51, 53. Hère the additional cost is 
shown to be at least 100 per cent, in freight traffic and at least 15 
per cent, in passenger traffic, and this is not more than what has been 
shown in other cases. Undoubtedly thèse différences furnish a stand- 
ard by which to apportion the total cost between the traffic which is 
intrastate and that which is interstate. Other standards are suggested, 
but the proofs indicate that none of them is as satisfactory or ac- 
curate as is the différence in cost in its relation to the revenue. That 
standard must, therefore, be apphed, and this may be donc in this 
way, taking the freight and passenger traffic separately: Increase 
the intrastate earnings by the ascertained percentage representing the 
différence in cost, thereby ascertaining what would hâve been earned 
by the same actual expenditure in conducting the intrastate traffic, 
had it been attended with the same relative cost as the interstate traf- 
fic. Then add the intrastate earnings, as so increased, to the inter- 
state earnings, thereby ascertaining what would hâve been earned by 
the actual expenditure in conducting both the intrastate and the inter- 
state traffic, had the former been attended with the same relative cost 
as the latter. Then ascertain what proportion of this total represents 
the intrastate earnings, as so increased, and what proportion represents 
the interstate earnings, and then ascertain the corresponding propor- 
tions of the total cost of the intrastate and the interstate traffic. When 
this mode of apportionment is applied in thèse cases, the resuit shows 
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that the earnings of each road ïrom its intrastate freight traffic is 
much less than the propoïtion of the operating expenses and taxes 
properly attributable to it, and that the earnings of two of them from 
intrastate passenger traffic is a little less than the proportion of the 
operating expenses and taxes properly attributable to it. As to the 
other two roads, the earnings from the traffic last named are some- 
what in excess of the proper proportion of the operating expenses and 
taxes, but not enough so to yield a return of 1 per centum per annum 
Tipon that proportion of the value of the property rightly attributable to 
such traffic. So the conclusion necessarily follows'that the rates in ques- 
tion, both freight and passenger, are noncompensatory and unreason- 
able, and that their enforcement, although not so intended, is nothing 
other than a using or. taking of the property of thèse railroad com- 
panies without due compensation, which is confiscation. This the 
Constitution of the United States does not permit, for, as was said in 
Smyth V. Ames, 169 U. S. 466, 526, 18 Sup. Ct. 418, 42 h. Ed. 819 : 

"(1) A railroad corporation Is a fterson within the meanlng of the four- 
teentb amendment, declarlng that no state shall deprive any person of prop- 
erty without due process of law, nor deny to any person witliin Its jurisdic- 
tlon the equal protection of the laws. 

"(2) A State enaetment, or régulations made under the authority of a state 
«nactment, establishing rates for the transportation of persons or property 
by railroad that wlll not admit of the carrier earning such compensation as 
'iinder ail the circumstances is just to It and to the public, would deprive such 
carrier of its property without due process of law and deny to It the equal 
protection of the laws, and would therefore be répugnant to the fourteenth 
amendment of the Constitution of the United States. 

"(3) While rates for the transportation of persons and property within the 
limits of a state are primarily for its détermination, the question whether they 
are so unreasonably low as to deprive the carrier of its property without such 
compensation as the Constitution secures, and therefore without due process 
of law, cannot be so conclusively determlned by the Législature of the state 
or by régulations adopted under its authority that the matter may not be- 
come the subject of judicial Inquiry." 

It is pertinent in this connection to observe that in that case it was 
also said (page 541 of 169 U. S., page 433 of 18 Sup. Ct. [42 L- Ed. 
819]): 

"So far as rates of transportation are concerned, domestic business should 
not be made to bear the losses on interstate business, nor the latter the losses 
on domestic business. It is only rates for the transportation of persons and 
property between points within the state that the state can prescrlbe; and, 
when it undertakes to prescrlbe rates not to be exceeded by the carrier, It 
must do so with référence exclusively to what is just and reasonable, as be- 
tween the carrier and the public, In respect of domestic business. The argu- 
ment that a railroad liue Is an entirety, that its income goes into, and its ex- 
penses are provided for, out of a common fund, and that its capitalisîatlon is 
on its entire Une, within and without the state, can hâve no application where 
the state is without authority over rates on the entire Une, and can only deal 
with local rates and niake such régulations as are necessary to give just com- 
pensation on local business." 

But it is urged that a temporary injunction ought not to be granted 

because thèse railroads hâve heretofore applied and given effect to the 

rates in question ; the contention being that a temporary injunction 

may be employed to préserve the status quo pending the suit, but not 

,to change it. It may be conceded that such an injunction is generally 
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employed as stated, and that the courts are generally reluctant to em- 
ploy it otherwise, but this does not mean that they may not or ought not 
to employ it otherwise, when the exigencies of the case justly require it; 
for, as has been often held, courts of equity are not thus limited in 
their powers, but may by a temporary injunction efïect a change in 
the status quo, if it be necessary to do so, as hère, to avoid irréparable 
injury from what is plainly a continuing wrong. In re Lennon, 166 
U. S. 548, 556, 17 Sup. Ct. 658, 41 L. Ed. 1110; Chicago, etc., Co. v. 
Winnett (C. C. A.) 162 Fed. 242, 349; Pokegama Co. v. Klamath 
Co. (C. C.) 86 Fed. 528, 533, 535. It would hardly do to say to a 
railroad company that, by resorting to the very best method of test- 
ing the adequacy of a prescribed rate — that is, by putting it into 
actual practice for a reasonable period — ail right to a temporary in- 
junction, which might otherwise exist, will be lost ; and yet that would 
be the resuit if the narrow view of the use of such an injunction hère 
contended for were to prevail. True, some of the rates in question 
hâve been in force substantially in their présent form for a much long- 
er time than was necessary to make a practical test of them, but 
enough of influence is accorded to this fact when it is made a reason 
for requiring stronger and more persuasive proof of inadequacy than 
otherwise would be required, and that influence has been accorded to 
it hère. 

A temporary injunction will be granted as prayed for, but it will 
be required, for the protection of shippers and passengers, that a 
proper bond be executed in the sum of $200,000 conditioned that dur- 
ing the continuance of the injunction the railroad company shall keep 
a correct account showing, as respects every carriage of freight or 
passengers, the différence between the tariff actually charged and what 
would hâve been charged had the restrained rates been applied, and 
showing the particular carriage in question, the stations between which 
it occurred, and the name of the person afïected, such record to be kept 
and held subject to the further order of the court; and also condi- 
tioned that the excess charged, with lawful interest and damages, shall 
be returned in each instance to the party entitled thereto within a rea- 
sonable date to be fixed by the court, if it shall be eventually determined 
that the temporary injunction ought not to hâve been granted. 
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OOOPERSVILLE CO-OPERATIVE CREAMERT CO. v. LEMON, Internai 

Revenue Collector. 

(Circuit Court of Appeals, Sixth Circuit May 25, 1908.) 
No. 1,762. 

1. CONSTITUTIONAL I/AW— REGULATIONS OF COMMISSIONEB TjNDEB OlEOMAB- 

GABINE ACT— VALIDITY— "ADULTEBATED BUTTEE." 

Oleomargarine Act May 9, 1902, c. 784, § 4, 32 Stat. 194 (U. S. Comp. 
St. Snpp. 1907, p. 637), inter alla, imposes an internai revenue tax of 10 
cents per pound on adulterated butter. It provides tliat "any butter In 
tbe manufacture or manipulation of which any process or material is 
used with intent or effect of causlng tbe absorption of abnormal quantitles 
of water, mllk or cream," sball be deemed "adulterated butter," and au- 
thorizes tbe Commlssloner of Internai Revenue to décide wbat substances 
are taxable thereunder. It also authorlzes him, with tbe approval of 
tbe Secretary of tbe Treasury, to make ail needfui régulations for carry- 
ing tbe act into effect. Held, tbat sucb a régulation, provlding that butter 
containlng 16 per cent, or more of water, millt, or cream should be classi- 
fied as "adulterated butter" under tbe act, was wltbln tbe authority bo 
granted, and was valld, belng neltber an exercise of législative or judiciai 
power, but merely a détermination as a question of fact of wbat con- 
stUutes an "abncmial" quantlty of water, etc., upon wbleh tUe application 
of tbe statuts Js made to dépend. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 1, p. 211.] 

2. Appeal and Ebbob— Action to Recovee Taxes Paid— Sdbmissiou op Is- 

sues— Haemless Beeoe. 

Whether or not sucb régulation bas tbe force of law as a conclusive dé- 
termination of the fact, it furnlshes a working rule for tbe guidance of 
offlcers and the information of manufacturers, and on the trial of an 
action by a manufacturer to recover taxes exacted on butter elalmed to 
contaln more than 16 per cent, of water the submission to tbe jury of 
the question whether sucb a percentage of water was "abnormal" was 
not an error of which the plalntlEC could complain. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 3, Appeal and Error, 
§§ 4212-4218.] 

S. Intebnal Revenue — Construction of Statuts— "Absobption" Defihed. 
In the provision of Oleomargarine Act May 9, 1902, c. 784, § 4, 32 Stat. 
194 (U. S. Comp. St. Supp. 1907, p. 637), deflnlng adulterated butter as 
includlng "any butter in the manufacture or manipulation of which any 
process or material Is used with intent or effect of causlng the absorption 
of abnormal quantitles of water, milk or cream," the word "absorption" 
is not used in the sensé of chemical absorption, and any butter is wlthin 
the définition which contains an abnormal quantity of water, whether by 
chemical absorption or by incorporation. 

4. Same— Adultbbated Butteb Subjeot to Tax— Intent of Manupactubeb. 
Butter containlng an abnormal quantity of water is subject to the tax 
imposed by Act May 9, 1902, c. 784, § 4, 32 Stat. 194 (U. S. Comp. St. 
Supp. 1907, p. 637); the intent of the manufacturer belng Immaterlal. 

In Error to the Circuit Court of tlie United States for the Western 
District of Michigan. 

W. R. Keeney and L. H. Osterhouse, for plaintiff in error, 
W. K. Clute, for défendant, in error. 

Before I.URTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The plaintiff in error, as its corporate 
name implies, was engaged at Coopersville, Mich., in the manufacture 
163 F.— 10 
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of creamery butter. It did not profess to be engaged in making or 
selling adulterated butter, and so took out no license and paid no tax 
as a maker of such butter. Upon the contrary, it claimed to be mak- 
ing the ordinary creamery butter of commerce, and not subject to the 
régulations or tax imposed upon makers of adulterated butter. Two 
car loads of butter made by it were examined by an agent of the Com- 
missioner of Internai Revenue, and a very large proportion found to 
contain an abnormal percentage of water, which was therefore classi- 
fied as "adulterated butter," as defined by the act of 1903. The Com- 
missioner thereupon assessed taxes and penalties aggregating $1,620. 
This was paid under protest, and this action brought against the de- 
fendant in error, as collecter, to recover the same. There was a jury 
and a verdict for the défendant. 

The act of May 9, 1902 (32 Stat. 194, c. 784 [U. S. Comp. St. Supp. 
1907, p. 637]), is an act which amends the act of August 2, 1886, 
known as the "Oleomargarine Act," ^ and also imposes a tax and pro- 
vides for the inspection and régulation of the manufacture and sale 
of certain dairy products. Section 4 adopts the définition of butter 
contained in the oleomargarine act, wherein butter is defined as the 
"food product usually known as butter and which is made exclusively 
from milk or cream, or both, with or without common sait, and with 
or without additional coloring matter." The same section then pro- 
ceeds to define what shall be deemed "adulterated butter." One class 
of such butter is thus defined : 

"Or any butter in the manufacture or manipulation of which any process 
or materlal Is used with intent or etfect of causlng the absorption of ab- 
normal quantitles of water, milk or cream." 

Every person who engages in the production of "adulterated butter 
as a business" is declared to be a manufacturer, and required to pay 
a tax of $600 per year, and to pay a tax of 10 cents a pound when sold 
or removed for sale or consumption. Every manufacturer is required 
to give bond, put up signs, keep such books, and render such retums 
of material and product, "and to conduct his business under such sur- 
veillance of officers and agents as the Commissioner of Internai Reve-r 
nue, with the approval of the Secretary of the Treasury, may by régu- 
lation require." The mode of packing and marking such butter is also 
defined and the packages required "to be stamped and branded as the 
Commissioner of Internai Revenue, with the approval of the Secretary 
of the Treasury, shall prescribe." By one paragraph of the same sec- 
tion it is provided that the provisions of sections 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, and 31 of the oleomai-garine act "shall apply to 
the manufacturers of adulterated butter to an extent necessary to en- 
force the marking, branding, identification, and régulation of the ex- 
portation and importation of adulterated butter." Most of the sec- 
tions referred to from the oleomargarine act deal with penalties for 
selling or receiving or removing the product without compliance with 
law as to startiping, branding, marking, etc. Section 14 provides for 
the employment of chemists and microscopists by the Commissioner 
to aid him in his duties, and that he shall be authorized to décide what 
substances, extracts, mixtures, or compounds which may be submitted 

1 Act Aug. 2, 1886, c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, p. 2228). 
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for hîs inspection in contestée cases are to be taxed under this act, 
and provides that his détermination in matters of taxation "under this 
act shall be final." Section 20 provides: 

"That the Commissioner of Internai Revenue, with the approval of the 
Secretary of the Treasury, may make ail needful régulations for carrylng in- 
to effect this act." 

In addition to thèse provisions found in the act itself there are cer- 
tain other provisions in the gênerai law which bear upon the subject. 
Thev are found in sections 161, 251, and 3447, Rev. St. (U. S. Comp. 
St. i901, pp. 80, 138, 2277). Section 251 is peculiarly in point, inas- 
much as that authorizes the Secretary of the Interior "to make rules 
and régulations, not inconsistent with law, to be used under and in the 
enforcement of the varions provisions of the internai revenue laws." 
In view of thèse provisions of law the Commissioner of Internai Reve- 
nue, with the approval of the Secretary of the Treasury, promulgated 
a régulation that butter containing 16 per cent, or more of water, milk, 
or cream should be classified as adulterated butter under the act. 
Looking to the character of duties imposed upon the Commissioner 
of Internai Revenue, and the various provisions of law authorizing 
the promulgation of régulations for carrying out the plain purpose 
of the law, we entertain no serions doubt that this régulation was au- 
thorized. 

The contention that the délégation of authority to promulgate such 
a régulation is to delegate either législative or judicial power to an 
executive officer is founded upon a misapprehension of the character 
of the authority delegated. That Congress cannot delegate législative 
authority or power to any executive officiai or board of officiais is ele- 
mentary. To do so would be destructive of our whole System and 
scheme of government. Field v. Clark, 143 U. S. 649, 691, 12 Sup. 
Ct. 495, 36 Iv. Ed. 294. That the délégation of authority to add to 
or take from a law would be to delegate législative power must also 
be conceded. But that Congress may enact a law and delegate the 
power of finding some fact or state of things upon which the opéra- 
tion of the law is made to dépend is equally clear. Field v. Clark, 143 
U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294 ; In re Kollock, 165 U. S. 
526, 17 Sup. Ct. 444, 41 L. Ed. 813 ; Buttfield v. Stranahan, 192 U. 
S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525 ; Union Bridge Co. v. United 
States, 204 U. S. 364, 386, 27 Sup. Ct. 367, 51 L. Ed. 523. The au- 
thority to make ail needful régulations not inconsistent with law is 
not a délégation of power to add something to an incomplète law nor 
a grant of judicial power. It is only an authority to détermine the fact 
upon which the opération of the law is made to dépend. Congress 
might hâve made the necessary tests and might hâve acquired the 
knowledge of the butter-making art to enable it to hâve enacted that 
adulterated butter should consist of butter having a moisture con- 
tent of 16 per cent, or more. But that would hâve been an unneces- 
sary détail, for it was altogether compétent to déclare that butter which 
contained an abnormal quantity of water, milk, or cream should be 
classified as adulterated butter, and that the fact as to what was, in 
dairy butter, an abnormal proportion of water, milk, or cream should 
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be determined by a régulation of the Commissioner of Internai Reve- 
nue, with the approval of the Secretary of the Treasury. 

The cases cited above of Field v. Clark, 143 U. S. 649, 13 Sup. Ct. 
495, 36 L. Ed. 294, In re Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 
h. Ed. 813, Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 
E. Ed. 525, and Union Bridge Co. v. United States, 204 U. S. 364, 27 
Sup. Ct. 367, 51 L. Ed. 523, are ail cases in which authority to déter- 
mine a fact or the happening of a contingency upon which the opéra- 
tion of a law was made to dépend was delegated by Congress to ex- 
ecutive officiais and the validity of the législation supported. The case 
of Field V. Clark involved the constitutionality of an act of Congress 
which provided for the admission of certain articles free of duty and 
the imposition of a duty upon the specified articles upon the happen- 
ing of a contingency to be determined by the Président and announced 
by his proclamation. The act was sustained as one not delegating lég- 
islative power. Upon this aspect of the case the court said: 

"Législative power was exercised when Congress declared that the sus- 
pension shonid take effect upon a named contingency. What tlie Président ' 
was required to do was slmply In tlie exécution of the act of Congress. It 
was not the making of the law. He was the mère agent of the lawmaking 
departnient to aseertain and déclare tlie event upon which Its expressed will 
was to take effeet" 

Another instructive case îs that of Buttfield v. Stranahan, 192 U. 
S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525, where was involved the validity 
of an act which made it unlawful for any person to bring into the 
United States any tea inferior in purity, quality, or fitness for consump- 
tion below the standards to be fixed and determined by a board of ex- 
perts provided for by the act. The act was held valid as not vesting 
in the Secretary of the Treasury or the board of experts any real pow- 
er of législation. "Congress," said Justice White, speaking for the 
court, "legislated upon the subject as far as was reasonably practicable, 
and from the necessities of the case was compelled to leave the execu- 
tive officiais the duty of bringing about the resuit pointed out by the 
statute. To deny the power to Congress to delegate such a duty would, 
in effect, amount to declaring that the plenary power vested in Con- 
gress to regulate foreign commerce could not be efficiently executed." 

The whole subject of the authority of Congress to authorize admin- 
istrative officiais to make rules and régulations for the enforcement 
of a law was again most fully and ably considered in the case of the 
Union Bridge Co. v. United States, 204 U. S. 364, 386, 27 Sup. Ct. 
367, 51 E. Ed. 523. That case involved section 18 of the rivers and 
harbors act of 1899 (30 Stat. 1121, c. 425), providing for the removal 
or altération of bridges which are unreasonable obstructions to naviga- 
tion, after the Secretary of War shall hâve ascertained, after foUow- 
ing the procédure laid down in the act, that they are such obstructions. 
The contention was that Congress could not delegate the power of 
deciding the fact as to whether a particular bridge was an obstruc- 
tion to navigation. It was held that the act did not delegate either 
judicial or législative power to the Secretary of War. Mr. Justice 
Harlan, for the court, among; other things said:. 
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"Beyond question, if It had so elected, Congress, In some effective mode 
and wlthout previovis Investigation through executive offlcers, eould hâve 
determined for itself primarlly the fact vtfhetlier tlie bridge hère in question 
was an unreasonable obstruction to navigation, and, if it was found to be 
of tliat character, could by direct législation bave required the défendant to 
make such altérations of its bridge as were requisite for the protection of 
navigation and commerce over the waterway In question. But investigations 
by Congress as to each partlcular bridge alleged to constitute an unreasonable 
obstruction to free navigation, and direct législation covering each case 
separately, would be impracticable in view of the vast and varied interests 
whlch require national législation from time to time. By the statute In 
question Congress declared in efCect that navigation should be freed from 
unreasonable obstructions arising from bridges of insufilcient height, width of 
span, or other defects. It stopped, however, wlth this déclaration of a gênerai 
rule, and imposed upon the Secretary of War the duty of ascertaining what 
partlcular cases come within the rule preserlbed by Congress, as well as the 
duty of enforcing the rule in such cases." 

The case of United States v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 
36 L. Ed. 591, is not in point. Eaton was indicted for violating a 
régulation made by the Commissioner of Internai Revenue requiring 
certain books to be kept by whoIesale dealers in oleomargarine. The 
case arose under the eighteenth section of the oleomargarine act of 
1886, prior to its. amendment by the act of October 1, 1890. That sec- 
tion imposed certain penalties upon manufacturera and dealers who 
should knowingly and willfully "neglect or refuse to do, or cause to 
be done, anything required by law in the carrying on or conducting 
of his business, or shall do anything by this act prohibited." The court 
held that, while the régulation might be an entirely proper one un- 
der section 30 of the oleomargarine act of August, 1886, yet the 
question to be determined was whether a wholesale dealer in 
oleomargarine, who knowingly and willfully fails and omits to keep 
the book and make the monthly return prescribed in the régulation 
of the Commissioner of Internai Revenue, thereby fails and omits, 
within the meaning of section 18 of the act, to do a thing "required 
by law in the carrying on or conducting of his business," so as to be 
liable to the penalty prescribed by that section. After considering the 
sections of the act which deal with the things required from a manu- 
facturer, but which impose no penalty for neglect to keep books and 
make returns, the court said: 

"It would be a very dangerous principle to hold that a thing prescribed by 
the Commissioner of Internai Revenue as a needful régulation under the 
oleomargarine act for carrying it into efCect could be considered a thing 're- 
quired by law' in the cari^ing on or conducting of the business of a wholesale 
dealer in oleomargarine, in such mauner as to become a criminal offense pun- 
ishable under section 18 of the act, particularly when the same act in section 
5 requires the manufacturer of the article to keep such books and render such 
returns as the Commissioner of Internai Revenue, with the approval of the 
Secretary of the Treasury, may by régulation require, and does not impose, 
in that section or elsewhere in the act, the duty of keeping such books and 
rendering such returns upon a wholesale dealer in the article. It is neces- 
sary that a suffleient statutory authority should exlst for declaring any act 
or omission a criminal offense; and we do not think the statutory authority 
in the présent case is sufEcient. If Congress intended to make it an offense 
for wholesale dealers in oleomargarine to omit to keep books and render re- 
turns as required by régulations to be made by the Commissioner of Internai 
Revenue, it would hâve done so distlnctly, in connection with an enactment 
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such as that above reelted, made In section 41 of the act of October 1, 1890 
(26 Stat 62, c. 1244 lU. S. Comp. St. 1901, p. 2235]). Régulations prescrlbed 
by the Président and by the heads of departments, under authorlty granted 
by Congress, may be régulations prescrlbed by law, so as lawfuUy to sup- 
port acts done under them and in accordance wlth them, and may thus hâve, 
In a proper sensé, the force of law; but It does not follow that a tliing re- 
qulred by them Is a tblng so required by law as to make the neglect to do 
the thlng a eriminal offense In a citizen, where a statute does not distlnctly 
make the neglect in question a crlmlnal offense." 

This Eaton Case was explained and disting'uished in both Caha v. 
United States, 153 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415, and In 
re Kollock, cited above, as a case in which tbe wrong was simply "in 
the violation of the duty imposed only by régulation of the treasury 
department." While it must be conceded that none of the provisions 
of the butter act, nor of the gênerai law, in express terms confers au- 
thority to détermine the per cent, of moisture in dairy butter which 
shall constitute adulterated or taxable butter, yet it is not easy to es- 
cape the conclusion, in view of the gênerai character of the law and 
of the broad language in which the power to make needful rules to 
carry the law into exécution is conferred, that there is an implied pow- 
er to détermine the fact as to what is an undue, unusual, or, in the 
words of the act, an "abnormal," incorporation of moisture. An ex- 
press power to make departmental régulations involving the détermina- 
tion of facts upon which the opération of a law is made to dépend is 
not essential. That which is plainly implied is as much the law as that 
which is expressed in plain terms. For the practical opération of the 
law it was deemed necessary that the department charged with its ex- 
écution should hâve authority to make régulations not inconsistent 
with law, and this power was accordingly conferred in gênerai terms. 
The régulation in question is reasonable, is not inconsistent with law, 
and we see no sufficient ground for saying that it is not within the 
fair scope and purview of the authoritv conferred. The cases of Unit- 
ed States v. Bailey, 9 Pet. 238, 9 L. Ed'. 113, and Caha v. United States, 
152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415, afïord illustrations of 
régulations made under implied authority arising out of the nature of 
the duties. imposed upon those charged with the exécution of the law. 

The conclusiveness of the détermination of the fact upon which this 
law is made to dépend would seem to follow from the authority under 
which it was made. The fact is one which Congress might hâve de- 
termined for itself. Obviously, if it did, that would be an end of the 
matter, and ail butter which contained the moisture content so fixed, 
or more, would hâve been subject to the tax. In referring the déter- 
mination of the fact to the administrative officiais it bas equally mani- 
fested its intent that the standard of excessive water content should 
be, when so determined, as conclusive as if named in the law itself. 
If in fixing the standard the Commissioner does not legislate by amend- 
ing the law or altering it, nor act judicially by deciding a fact which 
was one which in its intrinsic nature required judicial détermination, 
it is difficult to see, in the absence of fraud or bad faith, neither of 
which is hère alleged, upon what theory a fact which Congress bas 
submitted to his détermination can be subject to review. The power 
of Congress to tax ail butter, or only certain qualities of butter, is not 



0OOPBE8VILLE CO-OPERATTSTE OEBAMEBT CO. V. LEMON. 151 

disputable, and is only qualified by the requirement of geographical 
uniformity. Wishing to tax certain grades of butter only, it delegated 
to an administrative board the détermination of the question of fact 
as to what was an abnormal moisture content, and made that fact so 
settled the line between taxable and nontaxable butter. It is true that 
in McCray v. United States, 195 U. S. 37, 46, 24 Sup. Ct. 769, 49 L. 
Ed. 78, the court declined to détermine the conclusiveness of the dé- 
termination of the Commissioner as to what compounds or mixtures 
were subject to tax imposed upon oleomargarine, because not raised 
by any assignment of error. But the question has been more than once 
substantially decided in other cases. In Miller v. Mayor of New York, 
109 U. S. 385, 3 Sup. Ct. 238, 27 L. Ed. 971, it was held that the dé- 
termination by the Secretary of War that a bridge authorized by Con- 
gress, provided it should be constructed in such a way as not to be 
an obstruction to navigation, the fact to be determined by the Sec- 
retary of War upon plans submitted to him, was a conclusive déter- 
mination of the fact so decided. It was urged that Congress could 
not give the détermination of such a fact by an executive officiai any 
conclusive character as that involved the délégation of judicial power. 
To this the court replied: 

"There Is In thIs position a mlsapprehension of the purport of the act. 
By submltting the matter to the Secretary, Congress did not abdlcate any of 
Its authorlty to détermine what should or should not be deemed an obstruc- 
tion to the navigation of the river. It slmply declared that, upon a certain 
fact belng established, the bridge should be deemed a lawful structure, and em- 
ployed the Secretary of War as an agent to ascertain that fact. Havlng 
power to regulate commerce wlth foreign nations and among the several states, 
and navigation belng a branch of that commerce, it has control of ail naviga- 
ble waters between the states, or Connecting wlth the océan, so as to protect 
and préserve thelr free navigation. Its power, therefore, to détermine what 
shall not be deemed, so far as that commerce is concerned, an ol>struction, 
is necessarlly paramount and conclusive. It may In direct terms déclare ab- 
Bolutely, or on conditions, that a bridge of a partlcular height shall not be 
deemed such an obstruction, and In the latter case make its déclaration take 
efCect when those conditions are complled wlth. The act In question. In re- 
quiring the approval of the Secretary before the construction of the bridge 
was permltted, was not essentlally différent from a great mass of législation 
dlrectlng certain measures to be taken upon the happening of partlcular con- 
tingeneles or the ascertalnment of partlcular information. The exécution 
of a vast number of measures authorized by Congress and carried out un- 
der the direction of heads of departments would be defeated if such were not 
the case. The efflciency of an act as a neclaratlon of législative will must, 
of course, come from Congress ; but the ascertalnment of the contlngency upon 
whlch the act shall take effect may be left to such agencies as it may desig- 
nate. South Carollna v. Georgia, 93 U. S. 13, 23 L. Ed. 782." 

Congress forbade the importation of teas which should not conform 
in quality and purity to standards of admissible teas to be determined 
by the Secretary of the Treasury upon the advice of à board of ex- 
perts. The act was upheld as not involving anything more than the 
délégation of authority to the Secretary of the Treasury to détermine 
the fact upon which the opération of the law was made to dépend. 
Buttfield V. Stranahan, 192 U. S. 470, 497, 24 Sup. Ct. 349, 48 L. Ed. 
525. The efïect of fraud, bad faith, or malice in the adoption of the 
standard of admissible tea the court said they were not called upon 
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to consider, as no allégation of bad faith in fixing the standards had 
been made. 

. In Union Bridge Co. v. United States, 204 U. S. 364, 37 Sup. Ct. 
367, 51 L. Ed. 523, the Secretary of War had determined upon évi- 
dence submitted to him that a particular bridge was an obstruction to 
navigation and required its destruction in accordance with an act of 
Congress which forbade the maintenance of any bridge which was an 
obstruction. The court held that his action did not involve either the 
exercise of législative or judicial power. The court in that case said: 

"In performing that duty the Secretary of War will only exécute the clear- 
ly expressed will of Congress, and will not, in any true sensé, exert législative 
or judicial power. He eould not be sald to exercise strletly législative or 
judicial power any more, for instance, than It could be said that executive 
olHcers exercise such power when, upon investigation, they ascertain whether 
a particular applicant for a pension belongs to a class of persons who, under 
the gênerai rules prescribed by Congress, are entltled to i)enslons. If the 
principle for which the défendant eontends recelved our approval, the conclu- 
sion could not be avoided that executive officers, in ail the departments, in 
carrylng out the will of Congress as expressed in statutes enacted by it, hâve 
from the foundation of the national government exereised and are now 
exerelsing powers, as to mère détails, that are strletly législative or judicial in 
their nature. This will be apparent upon an examination of the various stat- 
utes that confer authorlty upon executive departments in respect of the 
enforeement of the laws of the United States. Indeed, it is not too mueh to 
say that a déniai to Congress of the right, under the Constitution, to delegate 
the power to détermine some fact or the state of things upon which the en- 
forcement of Its enactment dépends would be 'to stop the wheels of govern- 
ment' and bring about confusion, if not paralysis, In the couduct of the public 
business." 

But, if not conclusive in a contested case, the régulation was at 
least a working régulation and guide, enabling the officiais charged 
with the enforeement of the law to act with impartiality and uniform- 
ity in exacting the tax imposed. Its promulgation was at least an as- 
surance to people engaged in butter making that the administrative 
officiais charged with the collection of this tax would not subject them 
to the tax or a departmental régulation of their business if their butter 
did not contain as much as 16 per cent, of moisture, and a warning 
against any greater percentage. This much must be conceded. As- 
suming, then, that it may not hâve the force of law as a conclusive dé- 
termination of the question, does it foUow, if the tentative or prima 
facie détermination of the Commissioner by such a régulation is chal- 
lenged by a manufacturer from whom the tax is exacted, that the act 
is to fail because in such circumstances there can be no final détermina- 
tion of the fact of what is abnormal moisture in butter? It may be 
that such a question, involving as it does more or less of scientific 
knowledge and a wide acquaintance with the moLsture content of stand- 
ard butter, could be more satisfactorily determined by a commission 
of experts or by the action of Congress itself. But does it follow that 
such a question could not be submitted to a jury when the enforeement 
of the tax is involved and the maker of the butter contests the fact 
of an abnormal moisture content? That juries might disagree with one 
another as to a normal water content, and so some would be compelled to 
pay and others escape, may be conceded. But is not this so with respect 
to many questions which for centuries bave gone to the jury? By 
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what standard is a question of fraud to be tried ? What is the definite 
fixed standard of care by which juries are to détermine négligence? 
We tell them the care of the average prudent man is the standard. 
But can that be said to afford an identical idea to the mind of every; 
juror? Questions of motive and intent are questions for the jury. 
Questions involving scientific knowledge far beyond that of the best 
class of jurymen are submitted, although the verdict may afïord no 
standard for another case and questions depending on science are pe- 
culiarly capable of an exact and uniform answer. Manifestly this ob- 
jection is not maintainable, unless it be that as an excise tax it will 
lack that uniformity of opération required by the Constitution, because 
the verdict of one jury will afïord no standard for another. But it is 
the peculiar province of a jury to détermine disputed questions of 
fact. The question as to what is an abnormal moisture content in dairy 
butter is nothing more or less than a question of fact. If the fact ex- 
ist by confession or by the détermination of a jury, the butter is sub- 
ject to the tax. If the fact is not in some way established, the butter 
is not taxable. To reply that, because ail juries may not agrée that a 
particular moisture content is essential to constitute abnormal mois- 
ture, therefore the law will lack in that uniformity essential to an ex- 
cise tax, is to say that constitutional uniformity in a tax is dépendent 
upon its intrinsic uniformity — upon its genuine' equality of burden. 
But the provision requiring uniformity in respect to duties, imports, 
and 'excises does not mean that the burden of the duty or tax shall 
rest with uniformity upon ail individuals or states. A tax is uniform 
which falls upon the same article in ail parts of the country. In Knowl- 
ton V. Moore, 178 U. S. 43, 106, 30 Sup. Ct. 747, 44 L. Ed. 969, Jus- 
tice White, after an interesting historical considération of the mean- 
ing of the clause requiring uniformity, speaking for the court, said : 

"By the resuit of an analysis of the hlstory of the adoption of the Consti- 
tution it becomes plain that the words 'uniform throughout the United States' 
do not signîfy an Intrinsic, but simply a geographleal, uniformity." 

The objection arising out of the possibility of contradictory judg- 
ments upon like évidence as to what water content is normal, and the 
fact that one might be taxed and another escape, does not affect this 
matter of geographical uniformity. As observed by Mr. Justice Mil- 
ler in the Head Money Cases, 113 U. S. 581, 595, 5 Sup. Ct. 347, 353, 
28 L. Ed. 798 : 

"Perfect uniformity and perfect equality of taxation, in ail the aspects in 
which the human mind can view it, la a baseless dream, as this court has 
said more than once." 

If therefore, we err in holding the détermination of the fact upon 
which the opération of the law was made by Congress to dépend as 
conclusive when determined by the Commissioner of Internai Revenue, 
we think there was no error in submitting the matter to the jury. That 
the court instructed the jury that the régulation of the department 
was not conclusive cannot be complained of by the plaintifï in error. 
That he told the jury that the régulation was évidence of a "high char- 
acter," which might be looked to along with ail the other évidence, is 
not excepted to or assigned as error. The error relied upon as raising 
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the questions we hâve discussed is for the refusai of the court to charge 
the second request by the plaintiff in error, being the seventh assign- 
ment of error. That request required the court to instruct the jury, 
not only that the commissioner had not the authority to fix the per 
cent, of moisture which would subject butter to taxation, but that they 
must find for the plaintiff because the act did not itself fix such ab- 
normal moisture content. By direction of the court the jury specially 
found, upon ail of the évidence, that butter having 16 per cent, or 
more of moisture was butter with an abnormal water content, and that 
the butter of the plaintiff in error, hère involved, had 16 per cent, or 
more of water, and was adulterated butter under the act, and liable 
to the tax and penalties imposed. This state of the record relieves the 
case of some of its difficulties; for, if the régulation of the department 
be conclusive as a matter of law, the submission of the question to the 
jury as one of fact was without harm. If, upon the other hand, the 
question of fact as to what is an abnormal quantity of water, milk, 
or cream in butter is one of fact for the jury, the plaintiff in error 
cannot complain, unless there was some error in the submission or re- 
jection of évidence or in the charge of the court, duly excepted to 
and duly assigned as error. 

Counsel hâve assigned as error that the court declined to instruct 
as requested by their fourth request, the subject of the ninth assign- 
ment of error, which request was as follows : 

"I also charge you, gentlemen of the Jury, tbat the word 'absorption,' used 
In the définition of adulterated butter I hâve glven you, does not mean In- 
corporation ; and If you flnd from the évidence In thls case that butter fat 
will not absorb 15.99 per cent, of water, and does not absorb to exceed 1 
per cent, of moisture, and that ail the other water content is held by incor- 
poration, then I charge you that your verdict wlll be for the plaintiff." 

The charge upon this subject meets with our approval. It is as 
follows : 

"Xow you will notice that there has been a great deal of discussion through- 
out the case as to the meanlng of certain terms. Among the terms In ques- 
tion Is the word 'absorption,' and It has been contended that that word must 
apply only to the water taken Into the butter by the chemical process of ab- 
sorption, as distlnguished from Incorporation. It has appeared by the tes- 
tlmony of one of the wltnesses that less than one-half of 1 per cent, of water 
ean be taken by what is chemically called absoi"pHon. That is not the only 
définition of the word 'absorb.' A very proper définition as given by the dlc- 
tionaries, the standard dictionaries, is to 'draw in as a constituent part' It 
Is inconcelvable that the government would bave passed a statute against 
adultération where less than one-half of 1 per cent, of water could hâve been 
absorbed and treated as absorption In a chemical sensé, and you are instruct- 
ed as the law of this case that It Is tlie intent of this statùte to make adulterat- 
ed butter, whieh by any process is made to contain an abnormal amount of 
water, whether that Is obtalned by what Is called chemical absorption, or by 
IncoriMration, or any other method of that kind. If, by the process of mak- 
ing that butter, there Is left In It more than a normal amount of water, It Is 
adulterated wlthin the meanlng of the statute." 

Upon the subject of the intent of the plaintiff, the court charged the 
jury as follows: 

"Then the expression 'any process' used: Now, that does not mean neces- 
sarily that there has to be some spécial fraudaient process of making the 
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bntter, but If the proeess of maklng, whethèr by too Uttle washing or too 
mucb washlng, Or too Uttle cbumlng or too much churnlng, or whatever It Is 
that has the eflfect of leavlng an abnormal quantlty of water In the butter, It 
is wlthin the statute, and wlthln the prohibition of the Btatute. And again 
as to the intent: In thls case, It is not material what the intent of the 
Coopersville Co-operative Creamery Company was — whether the CoopersvUle 
Co-operatlve Creamery Company iutended to hâve an undue amount of wa- 
ter leït in Its butter. If the proeess as employed dld hâve that effect, 
the Company was just as much llable for that tax as if It did It lutention- 
ally, because it is the object of the law to prevent that thing being done." 

The plaintiff's request, made the subject of its eighth assignment of 
error, was in conflict with this, and was rightly denied. 

The other assignments hâve been considered. None of thèse are 
well taken. 

Judgment affirmed- 



OHIO VALLEY BANK CO. v. MACK et al. 

(Circuit Court of Appeals, Slxth Circuit April 10, 1903.) 

No. 1,467. 

1, Bankbuptct— Appeal fbou Obdeb Alxowing Claim — Appkal bt Creditob. 

Where a trustée in bankruptcy refuses to appeal from an order of the 
District Court allowing claims, such court may in its discrétion allow an 
appeal to be taken by a creditor, although the better practlce is to order 
the trustée to appeal or to allow the dissatisfled creditor to appeal In hls 
name ; he belng In either case indemnifled agalnst llabllity for costs. 

2. Same— Claims— ErFBOT of Relation ship or Claimant to Bankeupt. 

The faet that one presentlng a daim agalnst a bankrupt is closely re- 
lated to hlm justifies a more rigld scrutiny of the claim than would other- 
wise be requlred, but does not alone warrant its rejection. 

8. Same— FiNDiNGS of Refebeb}— Review. 

The position and duties of a référée in bankruptcy in hearlngs before 
hlm are analogous to those of a spécial master in chancery directed to 
take évidence and report hls conclusions, and the rule applicable to a re- 
view of a referee's findlngs of fact must be substantially that applicable 
to a master's report. In either case much must dépend upon the char- 
acter of the flndlng. If it be a déduction from established facts, it does 
not carry any great weight, but, If based In confllcting évidence and in- 
volves the question of the credibility of witnesses examined before the 
référée or master, the finding should not be disturbed, except on most 
cogent évidence of mistake or miscarrlage of justice, and, when it has 
been affirmed by the court, it should not be overturned by an appellate 
court on anything less than a démonstration of plain mistake. 

[Ed. Note. — Appeal and revIew In bankruptcy cases, see nbte to In re 
Eggert, 43 C G. A. 9.] 

4. Same— Pbovablk Claims— Monet Bobkowed to Make Pbefekential Pat- 

MENT. 

Where a bankrupt wlthin four months prior to hls bankruptcy, and 
while Insolvent, borrowed money on a mortgage, and pald the same on 
an indebtedness to hls father with intent to prefer the latter, the fact of 
such préférence does not invalidate the debt or mortgage of the lender 
who had no knowledge of the purpose for which the loan was made, and 
where the father has been requlred to restore the préférence to the trus- 
tea 
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6. Saite. 

The fact that one who lent money to an Insolvent wlthln fonr months 
prior to his bankruptcy himself borrowed the money from a bank, pledg- 
ing the note and seeurity glven by the bankrupt as collatéral, wlll not a£- 
feet his right to prove the debt in his own name; and whether It is in 
fact owned by him or the bank is immaterial. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

A. L. Roadarmour and A. R. Johnson, for appellant. 
E. D. Davis, H. C. Johnston, R. A. Mack, and J. P. Bradbury, for 
appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is an appeal from the allowance of 
a number of separate claims against the esta te of C. C. Mack, an invol- 
untary bankrupt. 

Thèse claims are as f oUows : (1) A claim in favor of Charles Stock- 
hoff for $6,300, secured by mortgage upon real estate of the bankrupt. 
(3) A claim in favor of Charles Mack, Sr., for $14,877.72, subject to 
the surrender of $6,377.20, being a perference received by him. (3) 
A claim in favor of Rudolph A. Mack for $1,082, upon condition that 
he surrender a préférence of $344.70 received by him. (4) A claim 
in favor of G. A. Mack for $2,539. (5) A claim in favor of Mrs. Wil- 
helmina Mack for $2,968. (6) A claim in favor of Charles Mack, Jr., 
for $1,706.91. (7) A claim in favor of the Charles Mack Company, a 
corporation, for $652.90. Thèse claims were each the subject of a bit- 
ter contest before the référée and were allowed by him. The order 
allowing each of them was duly reviewed by the district judge, who 
confirmed the orders of the référée after requiring Charles Mack, Sr., 
and R. A. Mack, to surrender certain préférences indicated above. This 
appeal is by a créditer who was, upon application, allowed to appeal; 
the trustée refusing to appeal, though requested to do so. 

This practice seems admissible in the sound discrétion of the district 
judge when the trustée refuses to appeal, though the better practice 
would be to order the trustée to appeal or to allow the dissatisfied créd- 
iter to appeal in his name, being indemnified in either case against costs 
by such creditors. Loveland on Bankruptcy, § 317; In re Joseph, 2 
Woods, 390, 13 Fed. Cas. 1124 ; Chatfield v. O'Dwyer et al., 101 Fed. 
797, 42 C. C. A. 30; In re Roche, 101 Fed. 956, 42 C. C. A. 115; 
Foreman v. Burleigh, 109 Fed. 313, 48 C. C. A. 376; McDaniel v. 
Stroud, 10^ Fed. 486, 45 C. C. A. 446. The cases cited présent some- 
what divergent views as to whether a creditor may as of right appeal 
from the allowance of a debt which affects him, but a concurrence in 
the matter of allowing an appeal upon good cause shown by such cred- 
itors when the trustée refuses to appeal himself. The six contested 
claims last mentioned are presented by members of the bankrupt's 
family or by a corporation owned and controUed by his father, Charles 
Mack, Sr., and this circumstance has been much pushed as indicating 
their fraudulent character. The fact that the bankrupt is closely re- 
lated to a creditor is a circumstance which justifies a more rigid scruti- 
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ny than would be the case if no such relation existed. Nevertheless 
the honest or dishonest character of a debt is not to be determined by 
any mare question of relationship. Davis v. Schwartz, 155 U. S. 631, 
638, 15 Sup. Ct. 237, 39 L. Ed. 389 ; Estes v. Gunter, 122 U. S. 450, 
456, 7 Sup. Ct. 1375, 30 L. Ed. 1328. Neither are the six daims in 
question to be treated en masse. Each claim must stand upon its own 
bottom, and is to be judged by the évidence which tends to prove or 
disprove it. 

The largest of thèse claims is that allowed in favor of Charles Mack, 
Sr., the father of the bankrupt. The bona fides of this large claira 
has been assailed mainly upon the ground of relationship, and because 
it does not appear from the books of either the créditer or the debtor. 
But its justice has been testified to by both the bankrupt and his créd- 
iter. The character of neither is assailed; upon the contrary, both 
seem to hâve stood well in the regard of the community. Charles 
Mack, Sr., was a merchant of long standing and prosperous. The bank- 
rupt owned and operated a tannery, and this debt to his father con- 
sisted substantially of money advanced through a séries of years by 
the father to support the son's business. The course of business, as 
the}' say, was for the son to give orders upon the father from time to 
time. Thèse orders were taken up at the end of the month and a note 
given, and at the end of the year thèse small notes were run into a large 
note. Three of the earliest of thèse notes were taken up and paid ofï 
by the bankrupt with money borrowed from the appellee Charles Stock- 
hoff, for which money he has been allowed a judgment. But, as this 
payment was made by the bankrupt when insolvent and within four 
months of bankruptcy, Charles Mack, Sr., has been compelled to sur- 
render same as a préférence. The notes thus paid off were destroyed 
by the bankrupt, and could not be produced. For substantially the re- 
mainder of his debt the promissory notes of the bankrupt were filed. 
Aside from thèse transactions, the bankrupt had an open store account 
with his father. This the mercantile books showed, h\it did not show 
the money paid on account of his son's tannery business, which, as 
stated, was kept by filed orders until run into promissory notes. The 
bankrupt, though having the character of a frugal, diligent business 
man, seems never to hâve kept anything like a regular or full set of 
books, and to hâve relied upon mémorandums and memory. The mon- 
eys he obtained from his father aggregated a large sum. Yet it is no 
more remarkable that his father should crédit him for so considérable 
a sum than that the Ohio Valley Banking Company, the appellant hère, 
should extend him a crédit of $16,000 without security, within less 
than one year prior to his bankruptcy. The undeniable fact is that the 
bankrupt bore a good character for integrity and frugality, and this 
gave him crédit with ail. That he should hâve used in his tannery 
business from $30,000 to $40,000 of borrowed money in the course of 
a few years and hâve so small a resuit to show for it is a proper sub- 
ject of criticism, especially as he has kept no accounts. If we, for 
thèse reasons, ignore his admissions as to his debt to his father, and to 
his other relatives, there remains the uncontradicted évidence of his 
father as to the bona fides of his own claim. But both of thèse wit- 
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nesses, the créditer and the bankrupt, were seen and heard by the réf- 
érée, and he bas credited their évidence and allowed this debt. No 
arbitrary rule can be laid down for determining the wèight which 
should be attached to a finding of fact by a bankrupt référée. His 
position and duties are analogous, however, to those of a spécial master 
directed to take évidence and report his conclusions, and the rule ap- 
plicable to a review of a referee's finding of fact must be substantially 
that applicable to a master's report. Tilghman v. Proctor, 135 U. S. 
137, 8 Sup. et. 894, 31 L. Ed. 664; Davis v. Schwartz, 155 U. S. 631, 
15 Sup. et. 237, 39 L. Ed. 389 ; Emil Kiewert & Co. v. Juneau, 78 
Fed. 708, 24 e. C. A. 294; Tug River Co. v. Brigel, 86 Fed. 818, 30 
C. C. A. 415. Much in both cases must dépend upon the character of 
the finding. If it be a déduction from established fact, the finding 
would not carry any great weight, for the judge, having the same facts, 
may as well draw inferences or deduce a conclusion as the référée. But, 
if the finding is based upon conflicting évidence involving questions 
of credibility and the référée has heard the witnesses, much greater 
weight naturally attaches to his conclusion, and the weight of authority 
is that the district judge, while scrutinizing with care his conclusions 
upon a review, should not disturb his finding unless there is most co- 
gent évidence of a mistake and miscarriage of justice. L,oveland on 
Bankruptcy, § 32a ; In re Swift (D. e.) 118 Fed. 348 ; In re Rider (D. 
C.) 96 Fed. 811 ; In re Waxelbaum (D. e.) 101 Fed. 228 ; In re Stout 
(D. C.) 109 Fed. 794; In re Miner (D. C.) 117 Fed. 953. In this case 
the conclusions of the référée necessarily involved the credibility of 
the witnesses who testified to the bona fides of the claim preferred by 
Charles Mack, Sr. The conclusion he reached in favor of the validity 
of his debt has aiso passed the scrutiny of the district judge. Under 
such circumstances this court is not warranted in overturning the con- 
clusions of two courts upon anything less than a démonstration of plain 
mistake. The préférence received by Charles Mack, Sr., was a mere- 
ly voidable préférence ; and, upon the surrender by him of the préfér- 
ence received, he was properly allowed to prove his debt. Keppel v. 
Tiffin Savings Bank, 197 U. S. 356, 35 Sup. Ct. 443, 49 L. Ed. 750. 
The assignments of error against this daim must be overruled. 

Mrs. Mack was the mother of C. C. Mack, the bankrupt. She filed 
the notes of the bankrupt evidencing her debt. She had some means 
of her own, managed for her by her husband, Charles Mack, Sr. The 
bona fides of her daim is testified to by her husband and by the bank- 
rupt, and there is nothing to throw serious doubt upon the matter 
aside from the suspicion which arises out of relationship. 

Substantially the same state of facts was shown in respect of the 
claims preferred by the three brothers of the bankrupt. It may, how- 
ever, be said of each of them that their ability to make loans to their 
brother was much more doubtful. This fact, however, went at last 
to their credibility and that of the bankrupt. The référée heard them. 
He was in the atmosphère which surrounded the case and must hâve 
believed them. 

No better case is made against the claim of the Charles Mack Com- 
pany. No plain mistake of fact or law has been pointed out. 
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The error assignée! against each of the debts mentioned must be 
overruled. 

The daim of Charles Stockhoff remains to be considered. It stands 
upon a somewhat différent and less suspicious footing than the claims 
we hâve already passed upon. He was not a member of the Mack 
family. That he actually let C. C. Mack, the bankrupt, hâve $6,300 
a few days before the involuntary pétition in bankruptcy was filed 
against him, and took a mortgage upon real estate to secure him, is not 
disputed. Neither is it disputable that C. C. Mack was in fact insolvent 
at date of this transaction, nor that he paid the money so obtained to 
his father, Charles Mack, Sr., in payment of part of the large debt 
which Charles Mack, Sr., then held against his son, the bankrupt. 
Neither is it seriously disputable that the bankrupt's object in borrow- 
ing this money was to prefer his father over his other creditors. That 
Charles Mack, Sr., did thereby obtain a préférence, has been adjudicat- 
ed, and he has been required to surrender to the trustée the $6,300 
so received. 

There remains, then, the single question as to whether Stockhofï 
was chargeable with notice of C. C. Mack's insolvency and of his pur- 
pose to use the money so obtained from him for the purpose of pre- 
ferring his father. That neither C. C. Mack nor Charles Stockhoflf 
had any purpose of defrauding the former's creditors, in the sensé of 
actual common-law fraud, is plain. The most that can be claimed is 
that he intended to prefer his father in an honest debt over his other 
creditors having equally as honest claims upon him. This was a préf- 
érence voidable only under the bankrupt law. Under that law the pay- 
ment to Charles Mack, Sr., has been avoided and the Stockhoff money 
paid to the trustée for gênerai administration and Mack's gênerai 
creditors hâve suffered no loss. The question as to whether Stockhoff 
knew C. C. Mack's insolvent condition and his purpose to prefer his 
father with the money borrowed was one of fact, about which différ- 
ent opinions might be entertained by a tribunal of first instance. The 
finding of the référée is gênerai and not spécifie, but the district judge 
upon review said: 

"The évidence does not warrant a flnding that Stockhoff knowlngly abetted 
the bankrupt 1b, or Charles Mack, Sr., in receivlng the $6,300 as a préférence ; 
and the flnding of the référée as to StockhofE's clalm will be sustained." 

It is enough to say that the state of the évidence does not, under 
the principles effecting appeals upon questions of fact determined by a 
référée who heard the witnesses and confirmed by the district judge, 
warrant a refusai to accept the conclusion of the courts below that 
Stockhoff did not knowingly abet the bankrupt in giving a préférence 
to Charles Mack, Sr. He stands, therefore, in the attitude of one who 
took a security for money advanced at the time in good faith. This 
saves his mortgage. 

It is also objected to this debt that the real creditor is not Charles 
Stockhoff, but the First National Bank of Gallipolis, Ohio, and that 
the claim should be rejected upon this account. Stockhoff borrowed 
the money to make this loan from the bank, and gave his own note. 
To secure it he placed C. C. Mack's note and mortgage as collatéral 
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security. C. C. Mack's note was made to Stockoff for $6,300, bearing 
interest at rate of 8 per cent. Stockhoff's note to the bank bears only 
6 per cent, interest. That the bank agreed to lend the money upon 
Stockhoff's note with Mack's note and mortgage as collatéral does not 
make the claim which Stockhoff hère présents the claim of the bank. 
The debt is Mack's debt to Stockhoff. Mack is not debtor to the 
bank, except in so far as his note stands as a collatéral to Stockhoff's 
debt to the bank. But whether there is some secret agreement between 
Stockhoff and the bank by whîch the bank is the real lender is of little 
moment. Whether Stockhoff owns the debt in his own right or as 
trustée for the bank he is entitled to prove it, for it stands as a debt 
and mortgage to him and his relation as trustée for the bank is of no 
significance as an objection to the allowance of the claim. 
The orders and judgments appealed from must be affirmed. 

NOTE. — The following Is the opinion of Thompson, District Judge, on over- 
rullng the motion for a new trial: 

THOMPSON, District Jndge. Two pétitions hâve becn flled, one for a re- 
vlew of the flndlngs and oi'ders of the référée allowing the claims of Charles 
Mack, Sr., Charh'S Mack, Jr., the Charles Mack Company, R. A. Mack, G. A. 
Mack, Wilhelmina Mack, Charies F. Stockhoff, and E. B. Davis ; and the other 
for the review of his order allowing attorney's fées. 

The questions presented are: (1) Was the bankrupt Indebted to the persona 
the allowance of whose claims is complained of ? (2) Were préférences given 
by the bankrupt to Charles Mack, Sr., and to R. A. Mackî (3) Did Stockhoff 
knowlngly aid Charles Mack, Sr., in obtaining a préférence by a mortgage on 
the bankrupt's real esta te î (4) Were the allowances made to attorneys rea- 
sonable? 

First. The claims of the father and mother and brothers and slsters and 
brothers-in-law of the bankrupt aggregate $27,806.53. He claims that he be- 
gan to borrov^ money from them and Incur indebtedness to them in other 
ways as early as 1888, and continued to do so untu January, 1903. The great- 
er part of the indebtedness vi'as evidenced by promissory notes bearlng inter- 
est at the rate of 8 per cent, per annum and tiie remainder thereof , as claimed, 
hy book accounts and written orders for merchandise, etc. The orders were 
not produced because they had been destroyed. The books of Charles Mack, 
Jr., were destroyed by fire before the bankruptcy, and varions excuses were 
given for the nonproduction of the books of most of the others. Some books 
were produced, but furnlshed little or no pertinent information. One of the 
books produced by Charles Mack, Sr., bas a Une eut out Immediately beneath 
the name of G. A. Mack, and pages 327 and 328 of the same book are misslng. 
The bankrupt, although doing a large business, kept no books, and it was his 
practice to destroy ail rotes and other évidences of Indebtedness as soon aa 
the debts were paid or settled. The petltioning creditors are members of the 
family. The answer given to a majority of the questions put to the bank- 
rupt wiille under examinatlon, was, "I don't remember" ; and the testi- 
mony of the other members of the family who were witnesses was not much 
more satlsfaetory. Each oue denied any knowledge of the claims of the 
others, except R. A. Maclc and one other, who stated that they understood 
or knew that the father and mother had some claim against the bankrupt, 
but could give no deflnlte information as to the amount or the character 
of it. It is claimed that Charles Mack, Sr., In the summer of 1903 asked the 
bankrupt for some money ; but, with that exception, ail testify that they never 
asked 'or received any payment upon thelr claims, and that the bankrupt 
never paid anythlng upon either the interest or the principal of their claims. 
They charged 8 per cent. Interest on their loans to the bankrupt, and the 
doctor açid the lawyer, G. A. Mack and R. A. Mack, charged him large fées 
for their professlonal services, but, as no member of the family except the 
father ever demanded payment of either the principal or the interest on their 
claims, their course of dealing with him may be regarded as libéral, and the 
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clrcumstances présent a strong suggestion that they mlght never hâve demand- 
ed payment of thelr clalms but for hls bankruptcy. There are some clrcum- 
stances In the course of the deallngs between the bankrupt and bis father 
vvhich tend to sustain the clalm that he was indebted to hls father to some ex- 
tent— for Instance, the dellvery of goods, etc., to hls workmen upon.orders sent 
to hls father — but substantially the only évidence Introduced In support of 
thelr clalms Is the testlmony of the clalmants themselves and the décision of 
the question under considération turns upon thelr credlbllity as witnesses. 
The référée saw and heard and belleved them. He had an opportunlty to 
observe thelr manner and bearing while testifying, and to measure thelr In- 
telligence and memory and test thelr truthfulness, and wlthout hls means of 
knowledge, and in the absence of testlmony Impeachlng thelr gênerai réputa- 
tion for truthfulness, this court would not be Justlfled in setting aslde hls 
flndings that the bankrupt was indebted to them when the pétition was flled. 

Second. The bankrupt was Insolvent, and he knew he was insolvent when 
he mortgaged hls real estate for the loan of $6,300, and the payment of those 
moneys to hls father, Charles Mack, Sr., in part payment of hls indebtedness 
to him, was a préférence within the meaning of the bankrupt law, as was also 
the transfer of leather to Charles Mack, Sr., about January 19, 1903, to the 
estent the leather exceeded the value of $290, the sum then advanced to the 
bankrupt, and the référée should hâve eondltloned the allowance of the clalm 
of Charles Mack, Sr., for $8,577.72, upon the surrender of thèse préférences. 
The évidence tends to show that Charles Mack, Sr., had reasonable grounds to 
believe that the bankrupt In paying him the $6,300 and in transferrlng the 
leather to him intended thereby to glve him a préférence, and the trustée will 
be dlrected to conslder the matter further, with a view to the bringlng of a 
suit in thls court for the recovery of sald moneys and of the value of sald 
leather. See section 60b of the bankruptcy act (Act July.l, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445] as amended in 1903).i The transfer of 
leather to R. A. Mack on or about the 19th of January, 1903, was also a préf- 
érence wlthln the meaning of the bankrupt law, and hls clalm against the 
bankrupt should not be allowed untll the préférence Is surrendered. He knew 
that the bankrupt was insolvent when the leather was delivered to him, and 
the trustée wlll be dlrected to conslder the matter further with a view to the 
recovery of the value of the leather. 

Third. The évidence does not warrant a flndlng that Stockhoff knowlngly 
abetted the bankrupt in giving, or Charles Mack, Sr.,.ln recel ving, the $6,300 
as a préférence ; and the flndlng of the référée as to Stockhofif's clalm wlll be 
Bustalned. 

Fourth. The allowance of attomey's fées made by the référence are unrea- 
sonable and in violation of the splrlt of the bankrupt law. R. A. Mack should 
be allowed a reasonable fee for preparing the bankrupt's schedules, etc., but 
Is not entitled to compensation for services rendered at the bearing before the 
référée upon the question of the allowance of the famlly clalms. It was the 
duty of the bankrupt to submit himself to the référée and the credltors for 
examlnation and to tell the truth, but he was not called upon to employ at- 
tornej'S to défend clalms presented against his estate. R. A. Mack will be 
allowed $25 for his services, and no more. The attorneys for the petltionlng 
credltors are entitled to a reasonable fee for flllng the pétition, procurlng the 
adjudication thereon, the appolutment of the receiver, and for services ren- 
dered the receiver. The receiver is a lawyer and an able one, and I cannot 
conceive of great need on his part for the services of attorneys. The attorneys 
for the petltionlng credltors, Hollls C. Johnston and Bîvan D. Davis, will be 
allowed for thelr services the total sum of $150, and no more. The trustée is a 
lawyer and an able one, and should not employ lawyers to do any work which 
the law requires him to do, and he certain! y should not employ lawyers to 
procure the allowance of clalms against the estate ; but, if needed, he should 
employ them to prevent the allowance of clalms against the estate, when any 
doubt of thelr valldity exlsts. The ground upon which the attorneys clalm 
$400 for services rendered to the trustée bas not been brought to the attention 
of the court elther by the attorneys or the référée, and the court cannot there- 
for approve the allowance of that amount or of any amount untll more fullF 

1 Act Feb. 5, 1903, c. 487, S 13, 32 Stat. 799 (U. S. Comp. St. Supp. 1907, p. 1031). 
163 F.— 11 
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advlsed. Upon tbe matter, as now presented, the allowance made by the réf- 
érée appears to the court to be unreasonable. The record In thls matter 
showB that at the hearing before the référée things were sald and donc whlch 
a due regard for orderly procédure and the dlguity of the court makes It the 
duty of the- court to notice and condemn. R. A. Mack, who appeared before 
the référée in the threefold character of witness, créditer, and attorney for 
the bankrupt, and whose behavlor throughout the hearing was unseemly and 
offensive, while on the witness stand, when asked If he could glve the names 
of the dlrectors of the Ohlo Valley Banking Company, wlthout provocation 
and with utter Irrelevancy to the question put to him, denounced one of the 
dlrectors of the bank and Its attorney, both reputable men, then présent. In 
coarse and Insulting language, and persisted in It when rebuked by the at- 
torney who was conductlng the examlnation, and, strange to say, was per- 
mltted to do so by the référée. The référée should not only bave rebuked 
hlm for hls misbehavlor, but In accordanee wlth the provisions of section 41 
of the bankruptcy aet should hâve certifled the facts showlng hls misbehavlor 
to thls court for Its considération and action. The allowance of the clalma 
of Charles Mack, Sr., and of R. A. Mack by the référée wlll be set aside, and 
ail flndlngs and orders of the référée Inconsistent wlth thls opinion wlll be 
set aslde and vacated. 



COWETA FERTILIZER CO. v. BROWN. 

(Circuit Court of Appeals, Slxth Circuit June 16, 1908.) 

No. 1,784. 

Sales— Saxe ob Bailment— Réservation of Title ob Lien. 

Complainant entered Into a contract by whlch It agreed to fnmlsh 
fertlllzer to défendant to be pald for by him by a certain date at a stated 
priée. The contract provlded that the fertlllzer should remain the prop- 
erty of complalnant untll sold by défendant, and that complalnant should 
then become the owner of the proceeds, whether cash or notes, whlch 
should be held for its use and benefit until it should be fully pald. Held, 
that such contract fras not one of bailment, but of sale wlth an attempt 
to retaln a lien upon the property sold, and that complalnant could 
maintaln an action at law thereon if valld to recover the prlce when due. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 7-11.1 

Same— Lkgalitt Undeb Law of Tennessee. 

A contract for the sale of merchandlse on crédit for the purpose ot 
resale in the ordlnary course of business, provlding that the title shall 
not pass until payment of the purchase prlce, is illégal and void in 
Tennessee as contrary to the public policy of the state, and a suit to 
enforce the title or lien so attempted to be retalned, belng based upon 
such void contract, cannot be malntained in either the state or fédéral 
courts in that state. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 43, Sales, §§ 1336- 
1352.] 

Ageicultore — Febtilizees— Sale in Violation of Statute. 

Under Laws Tenn. 1897, p. 297, c. 123, to regulate the sale of com- 
mercial fertllizers, whlch requlres ail such fertilizers before belng sold 
or offered for sale, or shlpped into the state for sale, to be submltted to 
the commissioner of agriculture for analysis, and to hâve on each 
package a stamp showlng Its chemlcal analysis, the place of manufacture, 
the name of the manufacturer, and a certificate of approval of the 
commissioner, a contract under whlch an outside manufacturer shipped 
such fertlllzer to a dealer wlthin the state for sale wlthout complylng 
In any way wlth such law is illégal and void, and no action can be maln- 
tained thereon. 
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Appeal from the Circuit Court of the United States for the East- 
em EHstrict of Tennessee. 

Thls is a blll to hâve an accounting and to enforce a lien upon or trust 
In the proceeds of the sale of aome hundrecls of sacks of fertilizer. The blll 
shows that on June 27, 1901, the Coweta Fertilizer Company, a corporation of 
the State of Georgia, and having its factory aud office within that state, 
entered Into a written con tract wlth the défendant, a citizen of the state 
of Tennessee, whereby It agreed "to furnish" to Brown, "for sale" by him, 
certain auiounts and kinds of fertillzers speciflcally described and having 
the analysls set out, delivery to be niade in car load lots at three points named, 
ail within the state of Tennessee. The paragraphs of thls contract more 
directly bearing on the question at issue read as follows: 

"(e) That the customer may sell ail fertillzers at such advance over the 
priées hereinbefore stipulated as he shall see fit, and the same shall constltute 
his entire compensation and commission hereunder. The customer agrées; 

"(1) To recelve during the continuance of this contract ail sald fertillzers 
for sale, and to take the same and pay therefor the said priées hereinbefore 
mentioned, and that any advance, over and above such price at which he may 
sell the same, shall constltute his entire compensation so far as the company 
is concerned. • * * 

"(3) That, until sold or settled for by the customer, the fertillzers con- 
tracted for under this agreement shall remain the property of the company 
and vchen sold, ail the proceeds of the sales of such fertillzers includlng 
cash, notes, open accounts and collections therefrom, whenever in possession 
of the customer, shall be kept separate and be held by the customer for the 
use and benefit of the company and subject to its order, and the same, to- 
gether wlth any unsold fertillzers taken under this agreement, shall be the 
property of the company" until the entire indebtedness of the customer aris- 
ing under this agreement has been paid. • * * 

"(6) That any failure on the part of the customer to fulflU his obligation 
arising under this agreement, shall cause the debt hereunder to become Im- 
mediately due and payable to the company, and any report or occurrence 
unfavorable to his crédit shall terminale this agreement at the option of the 
company. * * * 

"(9) That ail shipments shall be made under thls agreement by or before 
Deeember 1, 1901, and that the payment of ail taken Is guaranteed In full 
to the company at the priées stated, aud settlements are to be made on or 
before Deeember 1, 1901, by cash or negotiable notes (on the company's 
regular form without erasure) of the customer, maturing 1-3 Ea, Nov. 15, 

Dec. 1, 15, 1902, and payable at Greenville, Tenn., Bank of . If the 

customer pays before Deeember 1, 1901, a discount will be allowed at the 
rate of 7 per cent per annum, from date of payment to Deeember 1, 1901. 

"(10) That this agreement sliall be signed in quadruplicate and be operative 
only after being approved In writlng by the company's home office. It i^ 
further agreed by and between the parties hereto: 

"(X) That the company shall hâve the right to enforce the collection of the 
notes of the customer, given it in settlement for said fertillzers, upou the ma- 
turity of same, notwithstanding there may be any outstanding and unpaid ac- 
counts or notes held by him for the sales of the said fertillzers made by him, 
or on hand unsold any of said fertillzers, and any renewals given of notes un- 
der this agreement, or other forbearance or indulgence of any kind extended to 
the customer, or to the maker or endorser of any notes given by the party pur- 
chasing from him the fertilizers agreed to be furnished hereiu, shall not affect 
its terms and stipulations. 

"(y) That the company shall be at no costs, expenses, or charges whatever 
in the collection of notes aud obligations of purchaser of said fertilizers de- 
llvered to or held for the company by the customer, but ail the same shall 
be borne by the customer. 

"(z) That the customer will pay over to the company ail the cash pro- 
ceeds of sales made for cash, when sold, and on or before the first day of 
Deeember, 1901, will send to the company a complète list of his time sales, 
and endorse, If necessary, and surrender to the company ail notes recelved 
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by hlm from the pnrchaser of sald fertlllzers, which notes are to be retumed 
by the company to him, if no contrary reason arises, for the purpose only of 
collection and remlttance to the company, and when so returned are to be 
receipted for, In trust, to the company." 

The blll charges that the quantity and quallty of fertlllzers shown by an 
exhlblt were recelved by the défendant, that ail or nearly ail were sold by 
hlm to hls customers, and that proceeds aggregatlng $3,500, elther in 
money or customer's notes, hâve been recelved by hlm, and are wlthheld by 
hlm, he havlng pald over or accounted for only $105, and that. he Is ac- 
countable for the remalnder. It then shows that the défendant refuses to 
account for the sald proceeds as provlded by sald contract made an ex- 
hlblt to the blll, "but, under some pretended clalm that the goods dld not 
contaln the ingrédients called for by the statutes of Tennessee, refuses to 
recognlze your orator's rlghts in the premlses or to account to it. * * *" 
It then avers that thls conduct amounts to a breach of trust, as he holds 
sald proceeds, as well as any goods unsold, in a fiduciary capaclty and as the 
trustée of complainant, that it Is remedlless in a court of lave or otherwlse 
than in a court of equlty. The prayer is for an accounting for the goods 
sold and unsold and of the proceeds "whether in notes or cash" ; that the 
complainant "be decreed to be entltled to, and to recover such of sald goods 
on hand as may not hâve been sold and be decreed to be entltled to, and 
recover from sald défendant ail moneys coUected by him, the proceeds of sald 
goods, and ail notes or choses In action recelved as the proceeds of such 
goods, where the same havé not been pald for in money; and that by a 
proper decree of thls court the tltle and possession of such notes and choses 
In action be vested In your orator, and the same be required to be delivered 
to It ; that where the same cannot be so turned over and delivered, or if the 
court shall not decree that the same be so delivered, that orator hâve a decree 
agalnst sald défendant for the face value of the sald choses in action." 

In thls View of the jurisdlctlon of a court of equlty, we cannot deny 
relief, unless the contract to which the complainant appeals is illégal and 
unenforceable for some one or more of the grounds urged agalnst it. We can- 
not, therefore, escape a décision touching the merits of the case, for it is 
well establlshed that, when one cannot make out a case for relief wlthout 
relying upon an illégal contract, he cannot recover. 

The défendant demurred, flrst, because complainant's remedy, if any he had, 
was complète and adéquate at law ; second, because neither the description 
and analysis of the fertlllzers sold nor the averments of the blll show that 
sald fertillzer conformed in quallty to the requirements of the law of Tennes- 
see, but that the same constltuted goods which could not be legally sold 
under the statutes in force wlthln the state. The demurrer was overruled. 
The answer dénies that the complainant has ever compUed wlth the Ten-' 
nessee statute prescriblng terms upon which corporations of other states 
may do business wlthin that state; dénies that the fertillzer which he had 
recelved conformed to the Tennessee statute regulating the sale of fertlllzers 
wlthin the state; dénies that he is Indebted to the complainant In any sum, 
and says that he dld business wlth complainant the prevlous year and had 
bought aud sold a large quantity of fertilizers, mainly upon a crédit; that be- 
fore maklng collections he pald to complainant his full account ; that subse- 
quently the Suprême Court of Tennessee had decided that fertilizers which 
dld not conform to the law regulathig their sale were Ulegally sold and 
that no suit would lie to recover the sale priée; that In conséquence of thls 
ruling he had not been able to collect mueh of the amount due him for 
sales so made in 1900, as well as for very llttle of that sold in 1901. The 
sums thus lost to him by the defective charaeter of complainant s fertilizers 
he pleads as an offset to anything which the court mlght flnd was d^e from 
him. 

Upon the final heariug the court below dismissed the blll wlthout préjudice 
to a suit at law. 

Alex. King, for appellant. 
Dana Harmon, for appellee. 
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Before LURTON and RICHARDS, Circuit Judges, and KNAP- 

PEN, District Judge. 

LURTON, Circuit Judge (after stating the facts as above). 1. The 
concession of learned counsel for both parties is that the contract 
under which Brown received the goods of the Coweta Company was 
one of sale, and not one of bailment. Ail of the rights and risks of 
ownership pertained to the buyer. There was an attempt to retain 
the title until the goods were paid for, but this, if valid under the 
public policy of Tennessee (see Star Manufacturing Co. v. Nordeman 
et al, 118 Tenn. 384, 100 S. W. 93), was only for the purpose of se- 
curity. The goods were bought to be resold. When a sale occurred, 
assuming the title effectually reserved, the title passed to the purchas- 
er, and by agreement the proceeds, whether money or crédits, stood 
charged with a trust in behalf of the Coweta Company for any part 
of the original price. No right to return goods unsold was reserved. 
On December 1, 1901, Brown was obligated to pay or settle by cash 
or bankable notes for goods sold or unsold, regardless of sale on crédit 
by him, good or bad. Every risk of loss by blameless accident rest- 
ed upon Brown. We agrée with the court below that under this con- 
tract the liability of Brown was that of a purchaser, and that a plain 
action of debt was a remedy open to the complainant upon his fail- 
ure to pay for the goods received on or before December 1, 1901. 
Arbuckle v. Kirkpatrick, 98 Tenn. 221, 39 S. W. 3, 36 L. R. A. 285, 
60 Am. St. Rep. 854; Manufacturing Co. v. Nordeman, 118 Tenn. 
384, 100 S. W. 93 ; Herryford v. Davis, 102 U. S. 235, 26 L- Ed. 160. 

But appellants say that an action of debt at law is inadéquate as a 
remedy; that under the contract the title to unsold sacks of fertiliz- 
er is in them, as are the proceeds of sales, whether in the shape of mon- 
ey or notes, such proceeds being by the agreement substituted for the 
goods so sold ; that they are entitled to an accounting as to sold and un- 
sold goods and as to proceeds of goods sold ; that, so far as such pro- 
ceeds of sales consist of notes or obligations of purchasers, it is en- 
titled to hâve them tumed over to it for purposes of collection, and to 
hâve a decree appropriating such notes and ail moneys in his hands 
arising from such sales appropriated upon the debt so due; that 
they are also entitled to hâve the unsold goods sold and proceeds 
appropriated in the same way. The contract of sale and security by 
rétention of title, whether it operated to retain or pass the title, in view 
of ail the other circumstances and terms, is capable of being constru- 
ed as an exécute ry agreement manifesting an intention to constitute 
unsold goods and the proceeds of goods sold a security for the un- 
paid price of the goods. Such an agreement, when the property ap- 
propriated to that purpose is designated in such a manner as to set it 
apart from the other property or funds of the purchaser, créâtes an 
équitable charge, lien, or mortgage which is enforceable against the 
debtor, his administrator, and those who take with notice or who are 
mère volunteers. 3 Pom. Eq. § 1,235 ; Walker v. Brown, 165 U. S. 
654, 665, 17 Sup. Ct. 453, 41 E. Ed. 865 ; Bank v. Owens, 2 Pet. 527, 
539, 7 E. Ed. 508 ; Miller v. Ammon, 145 U. S. 421, 426, 12 Sup. Ct. 
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884, 36 L. Ed. 759 ; Pullman's Palace Car Co. v. Central Transpor- 
tation Co., 171 U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 108 ; Sing- 
er Manufacturing Co. v. Looney, 103 Teitn. 263, 264, 365, 52 S. W. 
879. In the Pullman Car Company Case, cited above, the Suprême 
Court said: 

" • * • In no way and through no channels, dlrectly or Indirectly, wlll 
the courts allow an action to be malntained for the recovery of property de- 
livered under an Illégal contract where,- In order to malntaln such recovery, 
It Is necessary to hâve recourse to that contract. The right of recovery 
must rest upon a disafflrmance of the contract, and It is permltted only be- 
cause of the désire of courts to do justice as far as possible to the party 
who has made payment or delivered property under a void agreement, and 
which In justice he ought to recover. But courts wiU not In such endeavor 
permit any recovery which will weaken the rule founded upon the princlples 
of publie policy already noticed." 

This was a Tennessee contract. The seller agreed to deliver the 
goods to the buyer in Tennessee for the purpose of retail sales in 
that state. Contracts of sale of marchandise made on crédit for pur- 
pose of resale in ordinary course of business, providing that the title 
shall not pass until payment of the purchase price, are in Tennessee 
illégal and void as.contrary to the public poHcy of that state. Manu- 
facturing Company v. Nordeman, 118 Tenn. 384, 100 S. W. 93. The 
case cited arose out of a contract for the sale of merchandise to a 
retail merchant for the purpose of reselling in the ordinary course of 
his business. The contract provided : 

"As a condition to this contract, it is agreed that tltle to the goods does not 
pass untU goods are pald for in fuU." 

The purchaser became a bankrupt and the goods came to the pos- 
session of his trustée in bankruptcy, who sold them and held the pro- 
ceeds. The suit was by the original vendor against the trustée to 
recover the value of the goods. The Tennessee court denied relief, 
although the title of the trustée was no better than that of the bankrupt. 
Among other things that court said : 

"A conditlonal sale of personal property, as understood In this state, means 
one in which the title is retalned by the vendor, with no right in the vendee 
to sell the property (Houston v. Dyche, Meigs, 76. 33 Am. Dec. 130; Price v. 
Jones. 3 Head, 84 ; Holmark v. Molin, 5 Oold. 482 ; Acts 1899, p. 19, c. 12, 
§ 1 ; Shannon's Code Supp. p. 638), and in which the property is not subject 
to the debts of the vendee (Gambllng v. Read, Meigs, 281; Bradshaw v. 
Thomas, 7 Terg. 497). The foregoing characteristics of the sale do not pre- 
clude the Idea, liowever, of a very distinct interest in the vendee. Meagher 
V. Hollenberg, 9 Lea, 392. The two characteristics above mentioned are 
inconsistent with a sale made to a retail merchant of goods to be resold by 
him in the ordinary course of his business. We are of the opinion, therefore, 
that the rétention of title was nugatory, and that the goods belonged to the 
S. Steinberg Dry Goods Company, and properly passed into the hands of its 
trustée in bankruptcy. We are aware that a différent view of this question 
Is entertained in some of the States, but we believe the foregoing to be the 
sounder view and most In accord with public policy. It Is certainly In Une 
with our own previous décisions, and with the disinciination of this court 
to extend the law of eonditioual sales further than has already been done, 
since they are esscntlally out of harmony with the policy which underlies 
our registration laws." 

Thus, under the public policy of Tennessee, the very provisions of 
the contract of sale upon which complainant relies are illégal and 
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void as contrary to the public policy of that state. If unenforceable 

through a state court in conséquence of such a policy, their provisions 
are equally unenforceable through a fédéral court. 

But upon a still stronger ground this contract was illégal under 
the laws of Tennessee. By chapter 123, p. 279, of the Acts of Tennes- 
see for the year 1897, the sale of commercial fertilizers within the 
state is regulated. Sections 2, 3, 4, 10, and 11 read as follows: 

"Sec. 2. Be it further enacted, that ail commercial fertilizers sold or 
offered for sale in this state shall, by stamp or otherwlse, distinctiy set 
forth on each package or parcel the Chemical analysis of such fertilizers, 
the name of the manufacturer, the place of manufacture, and each of said 
packages or parcels shall be freely submitted to inspection, as hereinafter 
provided, and shall bear a certificate of inspection, or tag furnished by 
the conimissloner of agriculture, and shovving authority from the state 
to sell such fertilizers. 

"Sec. 3. Be it further enacted, that none of said fertilizers shall be sold 
in this state, unless their analysis shall show a given per cent, to be prescrlbed 
by the commissioner of agriculture. 

"Sec. 4. Be it further enacted, that before selllng or ofCerlng for sale any 
commercial fertilizer, its manufacturer, dealer or agent, shall flie wlth the 
commissioner of agriculture a guaranteed analysis of each brand of com- 
mercial fertilizers, thus sold, or offered for sale, in this state. On ail such 
fertilizers sold, or offered for sale, in this state, an inspection fee of flfty 
(50) cents per ton, or fraction of a ton, shall be paid to the commissioner of 
agriculture by the manufacturer, dealer or agent thereof. The sum accrulng 
from said fées shall be applied first to the expenses of inspection, including 
an amount of not more than eight hundred ($800.00) dollars per annum for 
analysis, the balance to become a part of the gênerai fund annually provided 
by the state for the maintenance of the bureau of agriculture. The said 
(•ommlssloner of agriculture shall keep a separate account for ail fées received 
for the inspection of fertilizers, and the expenses of said inspection. • * * 

"Sec. 10. Be it further enacted, that any person, or persons, firm or corpora- 
tion selling or offering for sale any commercial fertilizers in this state, vvith- 
out having complled with the provisions, of this act, shall be guilty of a mis- 
(lemeanor, and, upon conviction, shall be flned two hundred ($200.00) dollars 
for eaçh offense; and it shall be the duty of the commissioner or any In- 
specter, to seize the fertilizers of said person or persons, firm or corporation 
thus failing to comply, and store the same at a point convenient to the place 
of seizure, and immediately gi^e notice to its owner, or owners, or their 
agents, if known, of such action, and if such owner or owners, or their 
agents, fail or refuse to conjply with this act within thirty (30) days after 
after said notification, the commissioner is empowered to sell or hâve sold . 
said fertilizers, and to apply the proceeds first to the payment of the fées, 
fines and storage, and shall hold the residue, if any, subject to the order of 
the owner. 

"Sec. 11. Be it further enacted, Tliat ail of said tags, purchased for the 
sale of said fertilizers, sliall be attached to the pacltage containing the fer- 
tilizer before the same enters the state. No railroad, express Company, 
steamboat, or other common carrier, corporation or person shall deliver to 
the consignées any shipment or consigniucnt of fertilizers, unless the same 
has attached to it the tags required by this act. Any railroad, express Com- 
pany, steamboat, or other common carrier, corporation or person, receiving 
any" shipment or consignmeut of fertilizers to be delivered In this state, 
that has not thèse tags attached to it, shall at once notify the commissioner 
of agriculture of the réception of each shipment or consignment, and shall 
hold ail such shipments or consignments until the requirements of the law 
hâve been complled with, and in the event said shipper or consignée shall 
fail or refuse to comply with said requirement of the law, their said ship- 
ment shall be retumed to him at his expense. Any railroad, express Com- 
pany, steamboat, or other common carrier, corporation, or person vlolatlng 
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thls section, Bhall be guilty of a mlsdemeanor, and, on conviction thereof, 
shall pay a flne of not less than $100.00, and not more than $500.00." 

With the exception of a small part of the fertilizers sold, for which 
this suit is brought, which small part was specifically paid for by the 
payment of $105 confessed by the bill, none of the bills rendered show- 
ed a compliance with the law, and the évidence fuUy sustains the 
answer that this company had not complied with the requirements 
of the statute, either in respect to tags showing the analysis, or in 
fact as respects the ingrédients demanded by the statute. 

The other défense, that this company, as a foreign corporation, had 
not complied with the provisions of the Tennessee law requiring the 
registration of its charter as a prerequisite to doing business in this 
State, we pass by, as we are not satisfied that this corporation by this 
sale was doing business within the state within the meaning of the 
Tennessee statute. Considered only as a straight sale by a nonresi- 
dent company to a merchant in Tennessee, the sale constituted an 
interstate transaction not subject to the statute referred to. Milan 
Milling Co. V. Gorten, 93 Tenn. 590, 27 S. W. 971, 26 L. R. A. 135 ; 
Manufacturing Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 
L. Ed. 1137; Oakland Sugar Mill Co, v. Wolf, 118 Fed. 239, 55 C. G. 
A. 93. 

Remand, with direction to dismiss the bill with préjudice. 



TITLE GUARANTT & TRUST CO. v. PUGET SOUND ENGINE WORKS 

et al. 

(Circuit Court of Appeals, NInth Circuit. June 10, 1908.) 

No. 1,451. 

1. United States— Bonds of Contbactoes fob "Public Wobk"— ConStkxjo- 

TION AND SCOPK OF StATUTE. 

A steam vessel bnllt for the United States under a contract provldlng 
for partial payments as the work progressed, and that the parts of the 
vessel completed and pald for under such method should become the 
property of the United States, is a "public work," within the meaning of 
Act Aug. 13, 1894, c. 280, 28 Stat 278 (U. S. Comp. St. 1901, p. 2523), 
as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St 
Supp. 1907, p. 709), requiring the usual pénal bond to be given by a con- 
tractor "for the construction of any public building and the prosecutlon 
and completlon of any public work," with an addltional obligation that 
the contractor shall promptly make payments to ail persons supplylng hlm 
labor and materials In the prosecutlon of the work, and a bond se glven 
and condltloned by the contractor for such vessel may be sued on by per- 
sons furnishlng labor or materials as thereln provided after the lapse of 
six months from completlon and settlement of the contract; no suit 
havlng been brought tn the meantlme by the United States. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5838, 5839 ; vol. 8, p. 7774.] 

2. Same— Action on Bond by Laborebs ob Matebialmen. 

While snch statute provides that after the lapse of such six months, 
on application therefor and the filiug of an affldavit, any person fur- 
nishlng labor or materials shall be given a certified copy of the contract 
and bond on which he may sue, the obtalulng of such certified copy Is 
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Dot Jurlsdlctîonal, and the fallure to apply therefor wHl not defeat an 
action on the bond. 

8. SamH'-Olaims Covbbed by Bond— "Claims fob Labob oe Material." 

Clalms for pattems made for the contractor from which to make cast- 
Ings requlred for the vessel, for towlng In the dellvery of materlals, for 
wharfage pald In connection wlth such dellvery, and by a local transfer 
Company for hauling materlals, are ail for labor or material, withln the 
meaning of the statute, and recoverable on the bond; but advances of 
frelght made to common carriers by such transfer company are not so re- 
coverable. 

4 AssiGNMENTs— Cause of Action. 

The rlght of laborers and materlalmen to enforce the obligation of 
the surettes on such a bond Is assignable and passes by an assignment of 
thelr clalms. 

5. United States— Contbactoes' Bonds — Actions— Cosrs — Attoenet's Fees. 
In an action on such a bond the court may In Its discrétion allow a 
statutory attorney's fee In favor of each clalmant who has become a party 
and recovers on his clalm to be taxed as costs. 

Appeal from and in Error to the Circuit Court of the United States 
for the Northern Division of the Western District of Washington. 

This action was brought in the Circuit Court for the Western District of 
Washington in the name of United States of America, for the use and benefit 
of Crâne Company, a corporation, plaintiff, against the Puget Sound Engine 
Works, incorporated, and the Title Gnaranty & Trust Company of Scranton, 
Pa., a corporation, défendants. 

The substance of the complaint is that about February 17, 1905, the Puget 
Sound Engine Works made a wrltten contract wlth Capt. Grant, of the 
United States Army, aeting for and in behalf of the United States of Amer- 
ica, whereby the Puget Sound Eagine Works agreed to fumlsh ail the ma- 
terial and labor requlred for, and to construct and dellver to the United States, 
free from tncumbrances, a steamer wlth englnes, boller, apparel, furniture, 
etc.. In aceordance witb certain spécifications made and furnished; the 
steamer to be knovra as the "Lieutenant Harris." It is alleged that, in com- 
pllance wlth the law, the Puget Sound Engine Works and the Title Guaranty 
& Trust Company executed and delivered to the United States, through Oapt. 
Grant, thelr certain bond, wherein it was agreed that the Puget Sound 
EDgine Works should fully perform the covenants, agreements, and condi- 
tions contained in the contract for the construction of the steamer, and 
agreed and provided that the Puget Sound Engine Works should promptly 
make ail payments to person? supplylng It wlth labor and material In the 
performance of the work provided for in the contract; that the bond was 
executed and delivered on February 27, 1905; that between June 3 and Sep- 
tember 15, 1905, the Crâne Company, at the spécial Instance and request of the 
Puget Sound Engine Works, furnished and delivered to the Puget Sound 
Engine Works certain goods, wares, and material for use, and which were 
used, in the construction of the steainer. It is alleged that the construction 
work was completed on September 22, 1905, and that no action has been 
brought on the bond by the United States, and that more than six months 
hâve elapsed slnce the final completlon of the work of construction upon the 
steamer, as provided for in the contract. Judgment is asked against the 
défendants and each of them for $1,194.88. 

Thereafter the Olymplc Foundry Company intervened, and alleged, sub- 
stantlally, that between May 2 and September 2, 1905, at the spécial instance 
and request of the Puget Sound Engine Works, it had furnished and deliver- 
ed to the sald Puget Sound Engine Works certain material, which was used 
by the Puget Sound Engine Works In the construction of the steamer Harris. 
Judgment was asked against the défendants and each of them In the sum 
of $771.04. 

Complaint in Intervention was also flled by Eyres Transfer Company; its 
clalm being for services in the way of cartage of material to the steamer 
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Harris, and for payment of certain sums for freight upon material to be 
«sed in the construction of sald steamer, and which was carted to the said 
steamer. Judgment was asked agalnst the défendants and each of them In 
the sum of $89.34. . 

Complaint In Intervention was also flled by Dunham, Carrigan & Hayden 
Company, a corporation. Said company alleged that It had furnlshed mer- 
chandlse and material nsed In the construction of the steamer. Judgment 
was prayed for In the sum of $80.20 upon one cause of action, and $223.45 
upon another. 

The défendant Title Guaranty & Trust Company demurred to the complaint 
of the Crâne Company, and to the several complaints in Inttervention upon the 
ground that It dld not appear from the face of the complaint that ail claims 
agalnst the bond in favor of the United States had been paid, because it 
dld not appear from the face of the complaint that, before the commence- 
ment of the suit, plalntiff applied for or secured a certifled copy of the bond 
or undertaking declared upon, because the action was not predicated upon a 
certifled copy of sald obligation, because the United States was not made a 
party défendant, because the material and service, the priée of which is 
sought to be reeovered, were not sueh as corne within the class of material 
and service provided for by statute governing and deflnlng such a bond as Is 
declared upon, and because the statute does not contemplate construction of 
a vessel. 

There were a number of other complaints In Intervention flled, and, In 
order to facilltate proceedings, a stipulation was entered Into, whe'reby such 
complaints in intervention should be brought before thls court as would 
exempllfy the record in respect to the varions points presented, and provlding 
that any Judgment which may be entered shall be entered as to ail claims, 
except In so far as any such Judgments may be distingulshed by individual 
features. 

The demurrers of the appellant TItle Guaranty & Trust Company to the 
complaint of the Crâne Company, and to each of the complaints in interven- 
tion, were overruled. The Title Guaranty & Trust Company answered. It 
admitted that It executed, as surety, to the United States, a certain bond, 
whereby it agreed that the Puget Sound Engine Works should fulûll the 
conditions contained In the contract for the construction of the steamer 
Harris, and that the bond was further condltioned for the full payment by 
the Puget Sound Engine Works to ail persons supplylng labor or materlals 
for the prosecutlon of the work provided for In sald contract. It denled 
any Indebtedness, and afflrmatively set forth the contract between Oapt. 
Grant, for the United States, and the Puget Sound Engine Works. Omltting 
the more formai parts, the contract Is substantially as foUows: 

Article 1 provided that the Puget Sound Eiigine Works should furnlsh ail 
the material and labor required, and should construct, complète, and dellver 
to the United States, free from Incumbrance; a wooden steamer, wlth en- 
glues, machinery, apparel, fumiture, etc., as specifled and descrlbed In the 
spécifications attached to and made part of the contract 

Article 2 provided that full access to the vessel, while under construction, 
and full facillties for examlnatlon of labor and material, should be glven to 
the Inspectors appolnted by the United States to supervise the work, and that 
such tests of material as mlght be deemed necessary should be made at the 
expense of the Puget Sound Engine Works, under the supervision of such 
Inspectors, and before recelving the finish coat of paint the vessel should 
be tested, in order to satisfy the United States. 

Article 3 provided that, in considération of the falthful performance of the 
agreement, the contractor should be paid for the completed vessel, according 
to plans and spécifications, $24,886. Payments were to be made as the work 
progressed, provided that, in the opinion of the offlcer in charge, the work 
progressed satlsfactorily, one-fourth the amount, less 20 per cent of the same, 
when the labor and material furnlshed should equal 25 per cent, of the total ; 
a second payment of 15 per cent, of the amount, less 20 per cent, of the same, 
when the labor and material furnlshed should equal 40 per cent, of the total. 
Third and fourth payments upon percentage plans were provided for, less 10 
per cent, on the total amount, which was reserved to be paid 60 days after 
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date of dellvery and aceeptance of the ressel, provlded no defects. due to 
inferlor material or bad workmenshlp, ehould be detected or developed. 

Article 4 provlded that the portion of the vessel completed and pald for 
under sald method of partial payments "should become the property of the 
United States, but the party of the second part shall be responslble for the 
proper care of such portion of the vessel so pald for untll the final dellvery 
to, and aceeptance by, the United States, as more partlcularly speclfled In 
paragraph 15, at page 6, of «ald spécifications." 

Article 5 provlded that the vessel should be satlsfactorlly completed by 
July 15, 1905, and for llquldated damages for time consumed In excess of that 
tlme. 

Article 6 requlred the work to be commeneed by February 18, 1905. 

Article 7 provlded that the bnllder should be pald at the quartermaster's 
office at Seattle for the vessel completed, as speclfled, $24,889. 

Article 8 provlded that, In case of fallure of the bullder to comply wlth 
the coniract, the United States should hâve the power to complète the vt^ork 
at the expense of the bullder In such manner as the United States should 
deem best for the Interest of the public service, elther by days' labor, or open 
market purchase, or con tract, or both, and any excess of cost resultlng from 
such fallure should be charged to the contract 

The défendant also pleaded the exécution and dellvery of the bond. By 
the terms of the bond, the Puget Sound Engine Works and the Tltle Guaranty 
& Trust Company were held unto the United States in the pénal sum of 
$10,000. The condition of the obligation was such that If the Puget Sound 
Engine Works should In ail respects perform the conditions and agreements 
agreed upon by the Puget Sound Engine Works to be observed and perf orm- 
ed In the contract for the construction of the vessel, and should promptly 
make fuU payments to ail persons supplying It labor and material In the 
prosecutlon of the work provlded for in the contract, then the obligation 
should be vold ; otherwise, should be In full force and efifect. 

The défendant further pleaded: That the bond was executed and açcepted 
by the United States for Its sole beneflt and protection, and that the exécu- 
tion was without any considération as to any party fumlshlng labor or ma- 
terial to the Puget Sound Engine Works, to be used, or whlçh was used, in 
the construction of the vessel, and that the bond was without considération 
and without authorlty of law as to the complalnant and the interveners, and 
each of them, and was without considération as to the United States; that 
the complalnant and each of the interveners Is asseitlng a clalm under the 
provisions of an act of Oongress of August 13, 1S94 (chapter 280, 28 Stat. 
278 [U. S. Comp. St. 1901, p. 2523]), entltled "An act for the protection of 
persons furnlshing material and labor for the construction of public works," 
and the amendrnent to said act, made Febmary 24, 1905 (Act Feb. 24, 1905, 
c. 778, 33 Stat. 811 [U. S. C!omp. St. Supp. 1907, p. 709]) ; and that the provisions 
of said act and amendrnent refer to the construction of structures buUt en- 
tirely upon soll belonging to the United States, and hâve no appUcation to 
the construction of vessels or the making or completing of chattels. 

The Tltle Guaranty & Trust Company also set forth: That under the laws 
of the State of Washington any person who furnlshed material in the construc- 
tion of a vessel in the state has a lien, and that whatever labor or material 
was furnlshed to the Puget Sound Engine Works by the interveners for use 
in the said vessel was furnlshed and became a part of the said vessel, when 
the same belonged to the Puget Sound Engme Works, and before the same 
became the property of the United States; that the complalnant neglected 
to enforce its lien against the vessel and sufCered the securlty for the pay- 
ment of the clalm to be lost; that by reason of négligence and delay there 
has been lost to tliis défendant ail securlty to which It would be lawfully en- 
tltled upon the payment to the said complalnant and intervener under sald 
obligation ; and that by reason of said action on the part of the sald com- 
plalnant défendant has lost Its right to be subrogated to any lien which sald 
complalnant had and could hâve enforced. 

To each of thèse affirmative défenses, the plalntlffi and each of the In- 
terveners demurred. The court sustained the demurrers. 

ils no question was raised as to amounts of the varlous clalms, a stipula- 
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tlon was made In respect to certain Issues ralsed by the pleadlngs. In thls 
stipulation it Is set f orth : That Charles H. AUmond & Co. f urnished certain 
drawings and patterns between May 10 and September 20, 1905, for whicli 
there remains unpald the sum of $167.87; that sald drawings and patterns 
were used for the maklng and castlng of certain métal parts of the steamer, 
whlch sald métal parts se cast from sald drawings and patterns were used 
in the actual construction of the beat. It was also stlpulated: That the 
Puget Sound Pattern Works furnished certain drawings and patterns between 
June 29 and September 21, 1905, for which there remains unpald the sum of 
$182.56; that sald drawings and patterns were used in the maklng and cast- 
lng of certain métal parts of the steamer, whlch sald métal parts, so cast 
from sald drawings and patterns, were used in the actual construction of 
the vessel. It was stlpulated: That the Chesley Towboat Company, between 
June and August, 1905, furnished certain towing and wharfage for the materlal 
furnished the Puget Sound Engine Works for the construction of the vessel ; 
that sald materlal so towed and wharfed by the sald towboat compahy ent- 
ered into the cost of the construction of the steamer ; that the balance due 
Is $83.15 ; tliat the Eyres Transfer Company, between May and September, 
1905, carted from the various docks to the plant of the Puget Sound Engine 
Works certain materlal for use in the construction of the steamer, and pald 
advance charges to carriers, which amounts to $55.32; and that ail of the 
materlal so carted, and upon whlch the charges were pald, was used upon 
the steamer. It was further stlpulated that the steamer was completed Sep- 
tember 21, 1905, that no action was brought by the government of the United 
States withln six months thereafter upon the bond, and that the présent 
action was brought withln a year after September 21, 1905. 

The court entered a judgment agalnst the défendant Tltle Guaranty & Trust 
Company, and in favor of each of the clalmants. The court also allowed at- 
torney fées as part of the costs In favor of the plaintiff and each Intervener, 
and agalnst the Tltle Guaranty & Trust Company. Appellant contends such 
costs are not proper. 

Graves, Palmer & Murphy, for appellant and plaintiff in error. 
H. T. Grainger, for appellees and défendants in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge (after stating the facts as above). The rul- 
ings of the court below were, in effect, that, under the terms of the 
contract entered into, the vessel was a "public work" within the provi- 
sions of the statute entitled "An act for the protection of persons 
furnishing materials and labor for the construction of public works," 
approved August 13, 1894 (28 Stat. 278, c. 280 [U. S. Comp. St. 1901, 
p. 2523] ), as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. 
Comp. St. Supp. 1907, p. 709). The act of 1894 provides: 

"That hereafter any person or persons entering into a formai contract wlth 
the United States for the construction of any public building, or the prosecu- 
tlon and completlon of any public work or for repairs upon any public build- 
ing or public work, shall be required before commencing such work to exé- 
cute the usual pénal bond, wlth good and sufflclent surettes, wlth the addl- 
tional obligations that such contracter or contractors shall promptly make 
payments to ail persons supplying hlm or them labor and materials in the 
prosecutlon of the work provided for In such contract; and any person or 
persons maklng application therefor, and furnishing alHdavlt to the depart- 
ment under the direction of which sald work is belng, or has been, prosecuted, 
that labor or materials for the prosecutlon of such work has been supplied 
by hlm or them, and payment for which has not been made, shall be furnished 
wlth a certlfled copy of said contract and bond, upon whlch sald person or 
persons supplying such labor and materials shall hâve a rlght of action, and 
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shalî be authorlzed to brlng suit In the name of the United States for hls or 
thelr use and beneflt agalnst sald contracter and suretles, and to prosecute 
îhe same to final judgment and exécution ; provlded, that such action and Its 
prosecutlons shall Involve the United States In no expense." 

The amended act reads as follows: 

"That hereafter any person or persons enterlng Into a formai contract wlth 
the United States for the construction of any public building, or the prosecu- 
tlon and eorapletion of any public work, or for repairs upon any public build- 
ing or public vs'ork, shall be requlred, before eommenclng such work, to exé- 
cute the usual pénal bond, wlth good and suffielent suretles, wlth the addi- 
tlonal obligation that such contracter or contractors shall promptly make 
payments to ail persons supplying hlm or them with labor and materlals in 
the prosecution of the work provlded for in such contract ; and any person, 
Company, or corporation who has fumished labor or materlals used in the 
construction or repair of any public building or public work, and payment 
for which has not been made, shall hâve the rlght to Intervene and be made 
a party to any action Instituted by the United States on the bond of the 
contracter, and to hâve thelr rlghts and clalms adjudicated in such action 
and judgment rendered thereon, subject, however, to the prlorlty of the claim 
and judgment of the United States. If the full amount of the llabillty of the 
surety on sald bond Is insuflacient to pay the full amount of said clalms and 
demands, then, after paying the full amount due the United States, the re- 
mainder shall be distributed pro rata among sald tnterveners. If no suit 
should be brought by the United States withln six months from the comple- 
tion and final settlement of said contract, then the person or persons supplying 
the contracter wlth labor and materlals shall, upon application therefor, and 
furnishing affidavit to the department under the direction of which said 
work has been prosecuted that labor or materlals for the prosecution of 
such work has been supplled by hlm or them, and payment for which has not 
been made, be furnished with a certlfled copy of said contract and bond, 
upon which he or they shall hâve a rlght of action, and shall be, and are 
hereby, authorlzed to bring suit In the name of the United States in the cir- 
cuit court of the United States in the district in which sald contract was to 
be performed and executed. Irrespective of the amount In eontroversy In such 
suit, and not elsewhere, for hls or thelr use and beneflt, agalnst said con- 
tractor and hls suretles, and to prosecute the same to final judgment and exé- 
cution: Provlded, that where suit Is Instituted by any of such credltors on the 
bond of the contractor It shall not be commenced until after the complète 
performance of said contract and final settlement thereof, and shall be com- 
menced withln one year after the performance and final settlement of said 
contract, and not later ; and provlded f urther, that where suit is so Instituted 
by a créditer or by credltors, only one action shall be brought, and any 
créditer may file hls claim in such action and be made party thereto withln 
one year from the completion of the work under said contract, and not later. 
If the recovery on the bond should be Inadéquate to pay the amounts found 
due to ail of sald credltors, judgment shall be given to each credltor pro rata 
of the amount of the recovery. The surety on said bond may pay into court, 
for distribution among sald cl aimants and credltors, the full amount of the 
suretles' llabillty, to wit, the penalty named in the bond, less any amount which 
said surety may hâve had to pay to the United States by reason of the exécu- 
tion of sald bond, and upon so dolng the surety wlll be relieved from further 
llabllity: Provlded further, that in ail suits instituted under the provisions 
of thls act such personal notice of the pendency of such suits, Informlng them 
of thelr rlght to intervene as the court may order, shall be given to ail known 
credltors, and in addition thereto notice of publication in some newspaper of 
gênerai circulation, published In the state or town where the contract Is being 
performed, for at least three successive weeks, the last publication to be at 
least three months before the tlme limited therefor." 

Appellant's counsel earnestly contend that the view of the lower 
court is erroneous, and argue that the contract of the Puget Sound 
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Engine Works was not for the prosecution or completîon of any pub- 
lic work, that title to the vessel did not pass to the government until 
completion, delivery, and acceptance, and that the laborers and mate- 
rialmen were amply protected by the lien laws of the state of Wash- 
ington. 

The purpose of the original act of 1894 is not altered by the amend- 
ment of 1905 ; nor does the amended act restrict the classes of persons 
who are entitled to the benefits of the bond required. As the Su- 
prême Court has said, in comparing the two statutes, the amendment 
"shows the consistent purpose of Congress to protect those who fur- 
nish labor or material in the prosecution of public work." Hill v. 
American Surety Ce, 200 U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. 437. 
Undoubtedly, Congress meant to substitute the obligation of the bond 
required for such a security as can in most cases be obtained by at- 
taching a lien to the property of an individual. Such purpose har- 
monizes with the broad object of the whole législation, which is the 
protection of persons furnishing materials and labor fOr public work. 
As protection is afforded by state statute to the materialman by filing 
a lien upon a building erected by an individual, so may it be had 
through an obligation to the United States in contracts for the con- 
struction of public Works. By keeping in mind that the intent of the 
statute is that material and labor actually contributed.to the construc- 
tion of the work shall be paid for, and thus that the materialman and 
the laborer shall be protected, construction of the statute and bond is 
quite simple. 

In United States v. National Surety Co., 92 Fed. 551, 34 G. G. A. 
539, the Court of Appeals for the Eighth Circuit said : 

"It Is also noticeable that In Its title the act professes to be one for the 
beneflt 'of persons furnishing materials and labor,' and that în the body of 
the act the form of the condition to be Inserted in the bond for the beneflt of 
the United States is not In terms prescrlbed; the only provision In that re- 
gard being that the bond shall be 'the usual pénal bond' — meaning, evidently, 
such an obligation for the gorernment's own protection as It had long been in 
the habit of exacting from those with whom contracts were made for the 
dolng of public work. On the other hand, the condition for the beneflt of 
persons who mlght furnish materials or labor is carefully prescribed. Obvl- 
ously therefore Congress intended to afford full protection to ail persons who 
supplied materials or labor in the construction of public buildings, or other 
public Works, inasmuch as such persons could elalm no lien thereon, what- 
ever the local law mlght be, for the labor and materials so supplied. There 
was no occasion for législation on the subject to which the act relates, ex- 
cept for the protection of those who mlght furnish materials or labor to 
persons having contracts with the government. The bond which is provided 
for by the act was intended to perform a double function: In the flrst place, 
to secure to the government, as before, the faithful performance of ail ob- 
ligations which a contracter might assume toward it; and, in the second 
place, to protect third persons from whom the contractor obtained materials 
or labor. Viewed in Its latter aspect, the bond, by vlrtue of the opération 
of the statute, con tains an agreement between the obligors therein and such 
thlrd parties that they shall be pald for whatever labor or materials they 
may supply to enable the principal in the bond to exécute bis contract with 
the United States. The two agreements which the bond contalns, the one 
for the beneflt of the government, and the one for the beneflt of thlrd persons, 
are as distinct as if they were contalned in separate instruments ; the gov- 
ernment's name being used as obligée in the latter agreement merely as a 
matter of convenience," 
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It is urged that the contrâcts contemplated and referred to in the 
statute are only tho^e which hâve to do with public buildings, or with 
such Works as fortifications, river and harbor improvements, and 
other Works, where the improvement is attached to the soil, and where 
no mechanic's Hen could attach by opération of any state statute. 
In support of Ihis argument, the appellant quotes from an opinion of 
Attorney General Griggs, dated June 21, 1900. A careful examina- 
tion of the reasoning of Attorney General Griggs will disclose that 
he laid stress upon the fact that the statute of 1894 was intended, in 
a measure, to remedy the defect in prior législation in the means of 
collection at the disposai of laborers and materialmen against contrac- 
tors upon permanent public works, where no mechanic's or laborer's 
lien would attach by opération of any state statute. He emphasizes 
this view by saying that no such reason is applicable to cases of the 
construction of a spécifie article, not attached to the soil, the title to 
which is not in the United States, but which is a mère movable article, 
such as a vessel, the whole title to which remains in the contractors 
until its completion and acceptance by the government. The opinion 
cannot be looked upon as of spécial force when applied to the case 
before us, because, as already pointed out, it is expressly provided, by 
article 4 of the contract involved, that the portion of the vessel com- 
pleted and paid for under the partial payment arrangement shall be- 
come the property of the United States ; the party of the second part 
being responsible for the proper care of such portion of the vessel so 
paid for until final delivery to and acceptance by the United States, 
as more particularly specified in the spécifications. 

Again, the statute extends to construction not only of any public 
building, but to the prosecution and completion of "any public work," 
and even goes farther by including "repairs upon any public build- 
ing or public work." There is no limitation that it shall only apply 
to public Works attached to the soil, and where it is agreed that, as 
fast as any part of the thing upon which the work is being donc is 
completed and paid for under a percentage plan, such completed part 
becomes the property of the United States, no lien under a state 
statute could be enforced, and there fore there is no reason for ex- 
duding the construction of a vessel from within the définition of a 
public work. 

In United States v. Perth Amboy Ship Building & E. Co. (C. C.) 
137 Fed. 689, the court said: 

"Counsel cites In support of hls proposition définitions of 'public works' 
from the Century Dlctlonary and the American and English Bncyclopedia of 
Law, Second Edition. Without quarreling with thèse définitions, we conclude 
that the meanlng of the words 'public works' In the aet Is broader and more 
comprehenslve than the dlctlonary meanlng glven to 'public works'; that 
'public work' Is susceptible of application to any constructlve work of a 
public charaeter, and Is not llmlted to flxed works." 

In American Surety Company v. Lawrenceville Cernent Company 
et al. (C. C.) 110 Fcd. 717, Judge Putnam discussed the expressions 
used in the statute and the bonds given under it, and held that the 
statute of 1894 does not hâve the same aspect as the ordinary lien 
statutes of a state, which are generally held to cover only what has 
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been added to the value of the property against which the lien is 
asserted. He points out that the underlying eqtyty of such ordinary 
lien statutes requires them to be so limited in their application, but 
that the act of Congress ref erred to and the bond given are susceptible 
of a more libéral construction, which should be applied as may be nec- 
essary to effect the purpose for which the bond of tHe contracter is 
given. 

The Suprême Court of the state of Washington approved Judge 
Putnam's opinion, and held that recovery could be had for the furni- 
ture for lighthouse keeper's résidences under the provisions of the con- 
tract and bond then under considération by the court. United States, 
to Use of Standard Furniture Co., v. ^Etna Indemnity Co. et al., 40 
Wash. 87, 82 Pac. 171. 

Clarkson v. Stevens, 106 U. S. 505, 1 Sup. Ct. 300, 27 L. Ed. 139, 
is also cited by appellant. The contract in that case contained a pro- 
vision that the Secretary of the Navy should appoint some person, 
whom Stevens, the contractor, should admit within his establishment 
for the purpose of receiving and receipting for, on account of the 
Navy Department, ail materials delivered therein for constructing the 
steamer, which materials, when so received and receipted for, should 
be distinctly marked with the letters "U. S.," and should become the 
property of and belong to the United States. The Secretary of the 
Navy agreed to pay as the price of the steamer, when fuUy completed 
and delivered in conformity with the contract, a certain sum. Pay- 
ments were to be made from time to time until a certain amount had 
been paid, when inspection was to be had, and, if there should be a 
certification that the vessel could be fully completed according to con- 
tract for the remaining balance which might then be due, that the 
pa)Tnent of further bills should continue. It was also provided that 
when Stevens should hâve fully completed the steamer, and she should 
hâve been delivered to and received by the agent of the United States, 
the fuU amount of the price remaining unpaid and to become due when 
she should be fully completed and accepted was required to be paid, 
and a mortgage security was to be canceled and returned. The con- 
tention of the plaintiffs in error in that case was that the title to the 
unfinished vessel passed, as the work progressed, to the United States, 
and became vested, together with a right to enforce the contract for 
its completion, and the security of the mortgage as against the estate 
of Stevens. The Court of Errors and Appeals of New Jersey held 
that the title to the ship never vested in the United States as owner. 
The Suprême Court, through Justice Mathews, decided that the in- 
tent which controlled the construction of agreements such as was made 
was to be ascertaîned by the terms of the contract and the circum- 
itances attending the transaction, and that the fact that advances were 
made out of the purchase money, according to the contract for the 
cost of the work, as it progressed, and that the government was 
authorized to require the présence of an agent to join în certifying 
to the accounts, were not conclusive évidence of the intent that the 
property in the ship should vest in the United States prior to final 
delivery, and, furthermore, that it did not follow that, because the 
materials provided for were declared to be the property of the Unit- 
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rd States, it was intended that they should remain so after becom- 
ing part of the structure. "Such a précaution," said Justice Math- 
ews, "might well hâve been suggested, as a security against a diver- 
sion of the materials to any unauthorized use, to préserve them to the 
United States, in case, by reason of the failure of the work, or from 
any other cause, they should "not be used in the vessel." The case is 
readily distinguished from that before us, when it is observed that 
the contract between Stevens and the United States contained no pro- 
vision that the portion of the vessel, as it was completed and paid for, 
should become the property of the United States. 

The récent décision of the Suprême Court, in EUis v. United States, 
306 U. S. 246, 27 Sup. Ct. 600, 51 L, Ed. 1047, accords with the view 
that we take of the contract and bond involved in the présent suit. 
The questions there considered by the court arose under indictments 
and informations filed under Act Âug. 1, 1892, c. 353, 27 Stat. 340 
(U. S. Comp. St. 1901, p. 2521), relating to the limitation of the 
hours of service of laborers and mechanics employed upon the public 
Works of the United States. The statute referred to provides that 
employment of laborers and mechanics employed by the government 
or by any contracter "upon any of the public works of the United 
States * * * is hereby limited and restricted to eight hours in 
any one calendar day." The words "the public works" led the court 
to conclu de that the objects of the labor referred to must hâve some 
kind of permanent existence and structural unity. Justice Holmes 
said: 

"Both of the phrases to be construed admit a broad enough Interprétation 
to cover thèse cases, but the question is whether that interprétation is rea- 
sonable, and, in a pénal statute, fair. Certain] y they may be read in a nar- 
rower sensé with at least equal ease. The statute says 'iaborers and me- 
chanics * » • employed • • « upon any of the public works.' It 
doea not say, and no one supposes It to mean, 'any public worli.' The words 
'upon' and 'any of the' and the plural 'worlis' Import that the objects of 
labor referred to hâve some kind of permanent existence and structural unity, 
and are severally capable of being regarded as complète wholes. ♦ * * It 
is unnecessary to lay spécial stress on the title to the soii in which the chan- 
nels were dug, but it may be noticed that it was not in the United States. 
The language of the acts is 'public works of the United States.' As the works 
are things upon which the labor is expended, the most natural meaning of 
'of the United States' is belonglng to the United States." 

But an important différence exists between the statute quoted from, 
regulating hours of labor, and the act of 1894, supra, requiring a bond 
by a contractor. In the one, the words of the statute are "any of the 
public Works" of the United States, while, in the other, they are 
"the prosecution of any public work, or for repairs upon any public 
building or public work." Thus, the statute requiring the bond is more 
comprehensive than thàt controlling the hours for laborers and me- 
chanics employed upon any of the public works, and contains the 
more gênerai words, which the Suprême Court says do not occur in 
the law regulating hours. 

Finally, taking the language of the contract for the construction 
of the steamer Harris, and the bond, and construing them with re- 
lation to the statute, our opinion is that it was agreed upon and intend- 
163 F.— 12 
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ed by the parties that the property should be passed to the United 
States as any part or parts thereof should be completed, and that such 
parts so paid for did pass, that the work was a public one, and that 
the ruling of the lower court applying the statute of 1894 as amend- 
ed was correct. 

Appellant also claims that it has been deprived of a priority right 
of the United States ; but no claim of the United States is before this 
court, and none such appears to hâve been before the court below. 
The point is not material. 

It is contended that the United States ought to bave been made a 
party to this suit; but the United States failed to institute any suit 
and failed to assert any rights by intervention. It does not appear to 
hâve had any interest in this action. Under the amendéd act, the 
United States has a priority under certain conditions: It may pro- 
tect such prior right by bringing suit on the bond within six months 
after the completion and final settlement under the contract; but, 
if no such suit is brought, then a creditor can sue, and ail creditors 
bave a right to intervene within a year. It would seem that the United 
States, having failed to sue, or to intervene in a suit brought, cannot 
claim against the surety by reason of the exécution of the bond. 

It is said that application by affidavit to the department under whose 
direction the work of constructing the vessel was performed was a 
condition précèdent to bringing the suit. The amended statute contem- 
plâtes that the person who may wish to bring a suit shall file an affida- 
vit of bis claim with the department having charge of the work for 
which the bond has been given, and obtain a certified copy of the con- 
tract and bond upon which right of action is given. The object of 
this requirement is to protect the department of the government which 
may be concerned from being required to give information upon any 
simple request as to the nature of the contract and bond under which 
the contracter may be performing bis contract, and also to show good 
faith and interest in the subject-matter. But we do not think that 
jurisdiction is lacking, unless such an affidavit has been filed. 

Objection is made to the claims of the Eyres Transfer Company, 
Chesley Towboat Company, Allmond Company, and Puget Sound 
Pattern Works, upon the ground that bills for the labor and materials 
fumished by thèse several parties are not within the purview of the 
bond. The Eyres Transfer Company claimed cartage and freight 
money paid out. It was not a common carrier, protected by its lien on 
freight carried, but was a local transfer company engaged in the busi- 
ness of cartage and delivering. In American Surety Company v. 
Lawrenceville Cément Company, supra, a claim for hauling material 
from a regular steamboat landing to the place where the work was 
being performed was allowed under the following ruling, which we 
approve : 

"We thlnk the master was too strict wlth référence to some mlnor claims 
for transportatlon. Clearly, he was right in his illustrative suggestion which 
led up to his conclusion with référence to claims for truckiug and water 
carriage. As stated by him, the carrier ordinarily has a lien for hia freight, 
which is a sufficient protection for him. Therefore, in cases of transportatlon 
by a carrier from distant points, or, Indeed, from another port thau the 
port at which the contractor's work is being done, the carrier would not 
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ordlnarlly be protected by the statutory bond, for two reasons: First, trana- 
portatlon for considérable distances In the regular course, by the ordmary 
Unes of elther steam, sali or rail, cannot easily be brought withiu the words 
of the statute, 'supplylng labor or materials"; and, second, inasmuch as 
carriage of that character, especlally under an ordinary blU of lading, or 
Its équivalent, créâtes a well-recogolzed lien for freight, the équitable rule 
would apply that a carrier, under such circumstances. cannot glve up his 
cargo, and enforee hls claim against a mère surety, after he has so placed 
himself that the surety cannot be subrogated to the securlty which the law 
gave. The first objection, however, does not necessarily apply to truckmen 
who are moving materials from a place of landing to the exact locality of 
the work under contract, although the distance may be somewhat considér- 
able, nor to water-borne transportation carried on by the servants of the 
contracter, or for short distances without the aid of steam or a fuUy equip- 
ped vessel. The second objection, moreover, must not be carried to an 
extrême ; otherwise It would defeat the practical opération of the statute. 
Every person selling materials for cash holds a lien for the purehase money 
until he voluntarlly vralves it by delivery, and every person engaged In trans- 
portation, who is not the mère servant of the owner of the merchandise 
transported, holds a carrler's lien, even though the carriage is of miscel- 
laneous parcels, over short distances in the Immédiate locality, and at fré- 
quent, irregular Intervais. Nevertheless, with référence to each, such Hens 
are not ordinarily insisted on. and it would be an unreasonable construction 
of the statute to hold that it Intended to interfère wlth the convenience of 
mlnor deallngs In such methods as the usual practices establish. Thercfore, 
as already stated with référence to either class, to Insist on the fact that 
the lien Is waived, and short crédit given, would defeat the bénéficiai pur- 
pose of the statute and the practical ends whIch It is hitended to accomplish." 

We cannot approve, though, of the daim of the Eyres Company for 
freight money advanced to the carriers and added to the cartage bill. 

The claim of the Chesley Towboat Company vvas for wharfage. 
Such a claim seems to be within the réasonable purview of the statute. 
United States v. Morgan (C. C.) 111 Fed. 474. 

The claims of the Allmond Company and the Puget Sound Pat- 
tern Works were for patterns furnished to the molding department of 
the Puget Sound Engine Works. The patterns were used for the cast- 
ings which went into the vessel. Why should not those who furnished 
the patterns be protected as are those who erect the scaffolding upon 
which carpenters stand, in doing their work upon the actual construc- 
tion of a ship? We believe they should be. 

The point is made that the claims of laborers and materialmen are 
not assignable under the act ; but in United States, to the Use of Fidel- 
ity National Bank of Spokane, v. Rundle et al., 100 Fed. 400, 40 C. 
C. A. 450, the right of laborers and materialmen to enforee the obliga- 
tion of the sureties on the bond of a contracter for government work, 
as required by 28 Stat. 278, was held to be assignable. 

Error is assigned upon the action of the court in allowing each of 
the interveners a statutory fee of $10, taxed as costs. The décision in 
the case of The Oregon, 133 Fed. 609, 68 C. C. A. 603, sustains the 
action of the lower court. 

It is unnecessary to discuss the -other points raised by appellant. 
We hâve examined them ail and find no reason to reverse the décision. 

The judgment will be modified by reducing the amount awarded to 
the Eyres Company by deducting $55.32, amount of freight money 
paid. As so modified, the judgment in favor of that particular claim- 
ant will be affirmed, and the judgments in favor of ail other claimants 
will be affirmed. 
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In re COLB. 

FIRST NAT. BANK OF BIDDBFORD et al. V. C0LB3. 

(Circuit Court of Appeals, First Circuit. October 24, 1907. On Rehearlng, 

February 5, 1908.) 

No. 686. 

1. Bankrdptcy—Ordees— Refusai, to Obey— Contempt. 

If a bankrupt willfully disregards an order of the court requlrlng pay- 
ment of moiiey to the trustée, he may be proceeded agalnst for con- 
tempt under the gênerai powers vested In superlor courts of judicature, 
or under Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545, 543 (U. S. 
Comp. St. 1901, p. 3420). 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 6, Bankruptcy, § 166.] 

2. Samb>— Review — Mode. 

Where a proceeding In the District Court agalnst a bankrupt for con- 
tempt in refusing to comply with an order of the court requlrlng her to 
pay money to the trustée is taken by virtue of the authority conferred on 
District Courts In bankruptcy by Bankr. Act July 1, 1898, c. 541, § 2, 30 
Stat. 545, 546 (U. S. Comp. St. 1901, p. 3420), the proper mode of obtalnlng 
a review of the proceeding is by a pétition for revision under such act. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

S. Same— ScoPE or Review— Opinions oe Tbial Court. 

Where such a proceeding for contempt was based on Bankr. Act July 
1, 1898, c. 541, § 2, 30 Stat. 545, 546 (U. S. Comp. St. 1901, p. 3420), on a 
pétition for re vision the Court of Appeals may revise any question of 
law as to which it may Justly infer from the record, Including the opin- 
ions of the District Court, that such court reached a conclusion, whether 
formally expressed or presented or not 

4. Same— Record — Chaeaoteb of Peoceedings. 

In proceedlngs agalnst a bankrupt for contempt In refusing to obey an 
order for the payment of money to the trustée, the record should show 
that an Issue had been made on the question of contempt, and that the 
bankrupt adjudged guilty thereof had had an opportunlty to be heard 
thereon. 

5. Bankruptcy — Ookiempt— Nature of Pbooebdings— Pleading — Evidence. 

Contempt proceedings agalnst a bankrupt are not required to be form- 
ai, but may be instituted by a pétition sufflcient to notlfy the bankrupt 
of the charge made agalnst hlm, which may be established by affidavlta. 

6. Same— Pétition. 

A pétition in contempt agalnst a bankrupt for refusing to comply wlth 
an order directlng her to pay money to her trustée was defectlve, where it 
was only such as would be required for ordlnary supplementary pro- 
ceedings for the recovery of a debt, and dld not allège that her f allure 
was willful or was not caused by mère Inabillty. 

7. Same — Obders — Contempt— Evidence. 

In a contempt proceeding agalnst a bankrupt for fallur« to comply wlth 
an order directlng her to pay money to her trustée, évidence Tield In- 
sufficlent to show that she had such control of the money at the time the 
order was entered as enabled her to comply therewith so as to render 
her failure to do so willful. 

S. Same— REMEDIES or. Trustée. 

That a bankrupt's trustée was not able to compel her to pay over money 
In accordance wlth the order of the court by contempt proceedlngs for 
failure to show that the bankrupt had such control of the fuud at the 
time the order was made as to hâve enabled her to comply therewith dld 
not prevent the trustée from perusing any other remédies given for the 



IN RB COLE. 181 

collection of a judgment from an insolvent debtor for the recovery of such 
fund. 

Elbridge R. Anderson (Charles W. Bartlett, on the brief), for 
petitioner. 

Benjamin Cleaves, for respondents. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PER CURIAM. The court has no question as to adhering to its 
opimon passed down on February 16, 1906, in Annie M. Cole, peti- 
tioner, No. 618, that the order then under considération is vahd in 
so far as it may be regarded as a légal judgment against Mrs. Cole 
for the amount therein named; but the question before us now is 
whether that judgment can be enforced only in the ordinary way in 
which civil judgments rendered by the fédéral courts are enforced, 
or whether the further order of the District Court providing for en- 
forcing it by summary proceedings involving imprisonment of the 
petitioner may also be availed of under the circumstances. Therefore 
the court desires reargument on the following questions: 

First, what portion of the records and proceedings in bankruptcy 
relating to Annie M. Cole, and what facts, may the District Court, or 
may this court, properly consider with référence to the subject-matter 
of the pending pétition? 

Second, can the order brought in question by the pending pétition 
be regarded as valid, or be enforced, unless it is shown that the peti- 
tioner, Mrs. Cole, had at the date of said order funds, or could then 
hâve obtained funds, from which the payment of the amount ordered 
to be paid by her could then hâve been made or in any way secured? 

Third, what are the facts, pro and con, bearing on ail the topics 
involved in the last preceding question? 

Ordered that the case be reargued at the January, 1908, session on 
the questions propounded by the per curiam passed down this day, 
and that printed briefs in référence thereto be filed on or before De- 
cember 21, 1907. 

On Rehearing. 

PUTNAM, Circuit Judge. This pétition relates to the same pro- 
ceeding as that out of which our opinion arose which we passed down 
on February 16, 1906 (144 Fed. 393, 75 C. C. A. 330), namely, an 
order of the District Court of March 4, 1905, that the bankrupt pay 
certain moneys to her trustée in bankruptcy. As a séquence thereto, 
the District Court, on November 6, 1906, after suitable intervening 
proceedings, entered an order that Mrs. Cole stand committed to the 
marshal of the district, to be incarcerated until she delivered to her 
trustée in bankruptcy $2,425, or until otherwise discharged. The pé- 
tition before us was filed under the statutes in bankruptcy to revise 
this order of committal in matters of law. The order was in pursuance 
of a pétition filed by the trustée in bankruptcy on June 4, 1906, setting 
out that Mrs. Cole had not paid over the moneys required by the 
District Court, as we will more fully show. The propositions of the 
présent petitioner which we need to consider are: First, that the 
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District Court admitted proofs which it should not hâve admitted ; 
and, second, that there were not proofs to justify the District Court 
in making the order of committal. 

If Mrs. Cole, who had been adjudged a bankrupt by the District 
Court, has willfully disregarded its order in référence to the payment 
of money to the trustée, she might be proceeded against under the 
gênerai powers vested in superior courts of judicature with référence 
to contempt, or, aiso, under the second section of the act of July 1, 
1898, c. 541, 30 Stat. 545, 546 _(U. S. Comp. St. 1901, p. 3430), which 
authorizes the District Courts in bankruptcy "to enforce obédience by 
bankrupts, officers and other persons to ail lawful orders, by fine or 
imprisonment or fine and imprisonment." If the proceeding in the 
District Court was taken by virtue of the spécifie provision of the 
statute, it would be the natural presumption that the proper method 
of reaching us would be that which was in fact availed of, namely, a 
pétition for revision under the same act. If, on the other hand, the 
proceeding in the District Court had relation to the gênerai powers 
vested in superior courts of judicature with référence to contempts, 
the question would at once arise whether the présent petitioner, Mrs. 
Cole, should not hâve come to us by writ of error. The parties them- 
selves hâve made no issue as to either of thèse topics; but, as this 
application is without précèdent in this court, and without authoritative 
exposition in ail respects in the Suprême Court or in other Circuit 
Courts of Appeals, and as the extent to which the conclusions in the 
District Court may be reviewed may dépend on the nature of the 
proceeding there, as also on the method taken to obtain a review there- 
of by this court, it is advisable that we should explain the position 
lurther. 

When a case cornes up on writ of error with référence to a jury- 
waived trial of a civil case, or to a proceeding for contempt accord- 
ing to the ordinary course of the common law, the then method of 
raising questions which do not appear on the face of the pleadings 
would, if appHed to this record, very much limit the scope of our 
examination with regard to the merits. If, on the other hand, the 
proceeding in this case was that especially authorized by the second 
section of the act of July 1, 1898, so that a pétition to revise would 
presumably be the ordinary way of reaching us, and if, on any pétition 
to revise like that before us, we are not restricted as we would be on 
a writ of error, our outlook is much broadened, and we are authorized 
to search the opinions filed in the District Court, although not a part 
of the record in the strict sensé of the word, for the purpose of ascer- 
taining at large what were in fact the issues which that court con- 
sidered. While such opinions cannot be referred to for the purpose 
of eking out findings of fact when those findings are required to be 
of record, yet they are constantly made use of when, as for example 
on a writ of error from the Suprême Court to a state tribunal, the 
appellate tribunal is at liberty to ascertain at large the propositions 
of the comm.on, or statute, or constitutional law, on which the case 
proceeded. This is a clear rule, a very late application of which is in 
Burt V. Smith, 203 U. S 129, 134, 27 Sup. Ct. 37, 51 L. Ed. 131. As 
the parties hâve freely discussed the case at large without objection 
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on either side, we feel safe to adopt the broader view, and it is our 

présent opinion that it is our right so to do. We are supported in 
this by Mueller v. Nugent, 184 U. S. 1, 2S Sup. Ct. 269, 46 L. Ed. 
405. On the whole, we accept for this case the position that the pro- 
ceeding in the District Court was by virtue of the statutory provision 
expressly authorizing it to compel obédience to its orders; that the 
way for any party dissatisfied with the conclusion of that court to 
reach us was by a pétition for review; that on such pétition we can 
revise any question of law as to which we may justly infer that the 
District Court reached a conclusion, whether formally expressed or 
not, and whether or not formally presented ; and that, to that end, we 
may search, not only the record in that court, but also its opinions. 

As said in the opinion passed down by us on February 16, 1906, 
aiready referred to, the District Court proceeded originally by a Con- 
solidated order, directing the bankrupt to turn over to the trustée the 
money in controversy, and also directing that, in default thereof, she 
should be committed. There is no doubt that that order was sup- 
ported by some précédents; but it seemèd to us not consonant with 
the rules intended for the protection of personal liberty, which rules 
ought to be applied with spécial strictness where the imprisonment 
of a citizen is in any extent absolutely at the control of a single judge, 
as is the fact hère. Therefore we foUowed the practice in this par- 
ticular shown by Mueller v. Nugent, 184 U. S., at page 5, 33 Sup. 
Ct. at page 269, 46 L. Ed. 405. The proceedings there were more 
summary than before us; but the clear essentials were preserved as 
we directed them to be preserved hère, in that the order to turn over 
the property was entered, notice thereof given to the individual against 
whom it ran, with an interval of time to comply there with, and a re- 
fusai so to do, before any order was issued as against one in con- 
tempt. The fact that we thus, in a certain sensé, dissevered the pro- 
ceedings, gave rise to the contention now made as to what proofs 
were properly cognizable by the District Court on the précise issue 
now before us. 

In our opinion we said that: 

"A proceeding for contempt Is of a différent character from one resultlng In 
a mère order for the payment of money to a trustée In bankruptcy." 

We also added: 

"It Is claimed that It Is crimlnal In Its nature, while an order for the mère 
payment of money Is purely civil ; that it would be justifled only by the proofs 
and the amount of proofs requisite on ordinary criniinal issues ; and that It 
Is In efCect an Independent proceeding which can be initiated only after an 
order for payment of money bas been disobeyed, and on an order to show 
cause, or some other new notice, given to the person alleged to be in default." 

On the présent proceeding, the petitioner, Mrs. Cole, seems to as- 
sume that we ruled ail that we said was claimed by her. We were so 
far therefrom that we added that it was sufficient then to say that 
the record did not show that she had had any day in court on the 
question of contempt. The sum and substance of ail we authorita- 
tively ruled was that the record should show that an issue had been 
made in some way on the question of contempt, and that the person 
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adjudged guilty thereof had had an opportunity to be heard în référ- 
ence thereto. 

It now becomes necessary for us to take a definite position with 
regard to some of the propositions vvliich we then left open, because 
now it is apparently claimed by the petitioner that the proceeding 
against her for contempt is not merely criminal in its character, but 
is governed by the strict rules of ordinary criminal proceedings, even 
apparently to such an extent that the allégations of the pétition that 
she be incarcerated for disobedience of an order for payment of mon- 
ey must be supported by new proofs covering ail the issues made there- 
by, and by witnesses confronting her in accordance with the sixth 
amendment to the Constitution. The précise point is that the learned 
judge of the District Court, in connection with the pétition for com- 
mittal, not only heard witnesses produced before him after the fîling 
thereof, including Mrs. Cole, but also to a certain extent improperly 
examined the prior proceedings. The détails we will come to here- 
after. At the outset we may say it is enough for us to show generally 
on this point that, while the pétition that Mrs. Cole should be incar- 
cerated for contempt may well hâve raised to a certain extent a new 
issue, as, for example, the spécifie issue suggested by our previous 
opinion, whether or not there was in fact an inability to obtain pos- 
session of the funds in question, which it appears from the record 
were actually in the hands of her husband, and while also it seems to 
be conceded on ail sides that, before committing for contempt, the 
court should be satisfied beyond a reasonable doubt of a willful refusai 
or a willful act on the part of the person proceeded against, yet neither 
the sixth amendment to the Constitution, nor any principle shadowed 
out by it, has strict application to proceedings of the character before 
us. Eilenbecker v. Plymouth County, 134 U. S. 31, 39, 10 Sup. Ct. 
424, 33 L. Ed. 801. In re Debs, 158 U. S. 564, 596, 15 Sup. Ct. 900, 
39 L. Ed. 1093. 

The gênerai ruie as to the efïect of the first 10 amendments is dis- 
tinctly stated in Robertson v. Baldwin, 165 U. S. 275, 281, 17 Sup. Ct. 
326, 329, 41 L. Ed. 715, as follows: 

"The law Is perfectly well settled that the first 10 amendments to the Con- 
s:titution, commonly known as the Bill of Eights, were not intended to lay 
down any novel principles of government, but simply to embody certain guar- 
anties and Immunities which we had inherited from our English ancestors, 
and which had, from tim* immémorial, been snbject to certain well-recognized 
exceptions arlsing from the necessities of the case. In Incorporating thèse 
principles into the fundamental law there was no intention of disregarding the 
exceptions, which contlnued to be recognized as If they had been formally ex- 
pressed." 

It is settled that the gênerai rule thus stated in Robertson v. Baldwin 
applies to proceedings of the character before us. By necessity such 
proceedings are sometimes summary, and therefore informai in their 
character. Eilenbecker v. Plymouth County, 134 U. S. 31, 38, 10 Sup. 
Ct. 424, 33 L. Ed. 801. In Savin, Petitioner, 131 U. S. 267, 278, 9 
Sup. Ct. 699, 33 L. Ed. 150, it appeared that objections were made be- 
cause the court which entered the judgment as for contempt did not 
require service of interrogatories according to the older practice. The 
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Opinion said that the court could hâve adopted that mode in trying the 
question of contempt, but it was not bound to do so. It added : 

"It could, in Its discrétion, adopt such mode of determining tliat question as 
it deemed proper, provlded due regard was tiad to the essential rules that 
obtain in the trial of matters of contempt." 

The court declared that such proceedings were analogous to pro- 
ceedings for the removal of an attorney, according to what was done 
in Randall v. Brigham, 7 Wall. 523, 19 I,. Ed. 285 In that case there 
was neither any formai accusation nor formai citation ; but it was 
plain that the attorney understood the nature of the charge against 
him, and had been afforded ample opportunity to explain the transac- 
tion and vindicate his conduct. The opinion in Randall v. Brigham, 
where it is quoted in Savin, Petitioner, continued as follows : 

"It Is not necessary that proceedings against attorneys for malpractlce, or 
any unprofessional conduct, should be founded upon formai allégations against 
them. Such proceedings are oft^en Instituted upon information developed in 
the progress of a cause; or from what the court learns of the conduct of 
the attorney from its own observation. Sometimes they are moved by thlrd 
parties upon affidavit, and sometimes they are tal^en by the court upon its 
own motion. AU that is requisite to their validity is that, when not taken for 
matters occurring In open court, In the présence of the judges, notice should 
be glven to the attorney of the charges made, and opportunity afCorded him 
for explanation and défense. The manner in which the proceeding shall be 
conducted, so that It be without oppression or unfalrness, Is a matter of Ju- 
diclal régulation." 

Certainly, there is nothing in the nature of the thing which per- 
mits proceedings for the removal of an attorney to be more informai 
than those for punishment for contempt. The reverse is the fact, be- 
cause the loss of a life's occupation is involved in the loss of the right 
to practice in courts of law. 

There can be no question that, in référence to this topic, we may 
search the rules on" practice in equity with safety. Equity rule 90 re- 
fers us to the practice of the High Court of Chancery in England for 
assistance in that direction, and this rule relates to the time when it 
was first enacted. Thomson v. Wooster, 114 U. S. 112, 5 Sup. Ct. 788, 
29 L. Ed. 105. There is nothing to show that the rules as to évidence 
in the fédéral courts on proceedings in equity for punishment for con- 
tempt are any more stringent than formerly in England, where an is- 
sue of fact when it arose was often tried on affidavits. 3 Daniell's 
Chancery (1841) 373; 4 Blackstone's Commentaries, 288. That in 
the United States ex parte affidavits may be thus used is shown by 
Rapalje on Contempts (1890) § 126. We may also cite the practice 
as approved by the experienced Judge Hammond in United States v. 
The Anonymous (C. C.) 21 Fed. 761, 767, decided in 1884, and by 
the likewise experienced Judge Green, of the District of New Jersey, 
as shown in Mexican Ore Co. v. Mexican Mining Co. (C. C.) 47 Fed. 
351, 353, decided in 1891. Affidavits were also used without disap- 
proval before Mr. Justice Nelson in Whipple v. Hutchinson, 4 Blatchf. 
190, 191, Fed. Cas. No. 17,517, and before Circuit Judge Bond and 
District Judge Giles in Birdsell v. Hagerston Company, 1 Hughes, 59, 
63, Fed. Cas. No. 1,436. 
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The great fullness wîth which we hâve explaine d this proceeding, 
and the practice in regard thereto, will be found to hâve been neces- 
sary. For example, the pétition on which Mrs. Cole was ordered by 
the District Court to be incarcerated is only such as would be required 
for ordinary supplemental proceedings for recovering a debt. It shows 
only that Mrs. Cole had been ordered to pay and had not. It con- 
tains no allégation that her failure to pay was willful, nor anything 
to show that it was not caused by mère inability. Applying strict 
rules, this, of course, would not be sufficient to put her on the. dé- 
fensive. Nevertheless, the parties hâve made no issue on this account, 
they hâve proceeded to trial on the merits, they appear to hâve had 
no misunderstanding as to the fundamental questions involved, and 
therefore we pass this by. 

The pétition in bankruptcy against Mrs. Cole was involuntary, and 
was filed on November 23, 1903. It alleged that she concealed $2,700, 
being a part of the sum received by her on September 17, 1903, from 
the sale of her homestead at Saco in this state. It desçribed her as 
then living in Wakefield in Massachusetts. She was duly adjudicated 
a bankrupt, and was examined, and thereupon, after a fuU report of 
the référée, which report and the statement of facts therein were con- 
firmed by the District Court, the order was entered on March 4, 1905, 
to which our opinion passed down on February 16, 1906, related, as 
follows : 

"It is therefore ordered that the bnnkriipt tiim over and deliver to the trus- 
tée within 15 days the sald sum of $2,425 ; In def ault of which she stand com- 
mitted to the marshal of this district, to be Incarcerated until she obeys the 
order of this court, or Is otherwise dlscharged by due process of law, or untll 
the further order of this court." 

The report of the référée on which that order was entered stated 
fully the transactions leading up to and following the pétition in bank- 
ruptcy, so far as they affected, or could affect, the jssue. It appeared 
thereby that Mrs. Cole's indebtedness consisted of indorsements of 
her husband's notes, held by several banks in Biddeford and Saco, 
amounting in ail to $2,725. On September 14, 1903, Mrs. Cole, whose 
husband then lived at Saco, sold the homestead tliere for $3,800- in 
actual cash — that is, bills — which bills were paid directly into the 
hands of Mr. Cole. Less than two weeks after selling the homestead, 
Mr. and Mrs. Cole together moved to Wakefield, where they estab- 
lished a new home, and where they were when the pétition in bank- 
ruptcy was filed. A day or two before the close of October, 1903, 
the cashier of one of the banks holding the notes of Mr. and Mrs. 
Cole called on them at Wakefield, and sought to secure an adjustment. 
During the conversation, in reply to a question to Mr. and' Mrs. Cole 
as to what they had to say, she answered : "We hâve not got anything 
to say." Other conversation occurred, during which Mrs. Cole said 
that they did not hâve the money, adding: "We hâve sent it to his 
brother" — meaning the brother of Mr. Cole. The référée reported also 
other évidence, including that of Mr. Cole, which suggested, among 
other things, certain remarkable improbabilities with référence to Mrs. 
Cole's statement that the money had been sent to Mr. Cole's brother. 
No reason for moving to Wakefield was suggested except a purpose 
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of carrying out of the jurisdiction the money received for the home- 
stead. 
Thereupon, the court found in March, 1905, specifically as follows : 

"The référée bas found afiarinatively that the bankrupt has under her con- 
trol the balance of the fund, to the amount of $2,425, that she had possession 
or control of It at the date of the filing of the pétition in bankruptcy, that she 
has withheld and concealed the same from her trustée, and is now with- 
holdlng and concealing the same from hlm." 

On the proceeding before us to revise the order of March 4, 1905, 
we pointed out that we were not then obliged to go into any question 
whether Mrs. Cole was in manual possession of the money, or exer- 
cised such absolute control of it as would enable her to turn it over 
to the trustée; but, on the case now before us, it remains for us to 
consider whether, on the record hère, we can find that it was permis- 
sible for the EHstrict Court to find a contemptuous — that is, a will- 
ful — refusai on the part of Mrs. Cole to turn over the moneys to the 
trustée, with the accompanying ability on her part to do so. 

On this immédiate proceeding Mrs. Cole testified orally, and other 
testimony was introduced. If the case rested, as Mrs. Cole now claims 
it should rest, on this subséquent testimony alone, we would be com- 
pelled to say, without hésitation, that there were in the record no 
proofs which would permit the District Court, or any court, by rea- 
son thereof, to find Mrs. Cole in contempt on March 4, 1905, or at 
any subséquent time ; but at this hearing Mr. Anderson appeared for 
Mrs. Cole, and Mr. Cleaves for the trustée in bankruptcy, and the fol- 
lowing occurred : 

"Mr. Cleaves: I would like to hâve It appear that I offer the entlre record 
which went to the Circuit Court of Appeals, or rather,* 1 oiîer ail of the tes- 
timony and documents which hâve been taken or used In this case in bank- 
ruptcy. 

"3Ir. Anderson: And that, may it please your honor, if your honor considers 
it — I understand we are taking it de bene — I désire to hâve whatever rights 
we hâve saved. 

"The Court: The stenographer is to write out the testimony taken at this 
hearing, and the offers made by counsel. Upon this record and upon such part 
of the printed record as the court may find material and légal évidence — upon 
this évidence counsel shall be heard in court, and are requested also to pré- 
pare suitable and sufflcient briefs, settlng forth their exact positions in the 
premises." 

With référence to this, the opinion of the learned judge of the Dis- 
trict Court of November 6, 1906, said as follows: 

"In the case before me I hâve treated the order to show cause as an in- 
dépendant proceeding, and hâve applied the rules of évidence pertinent to a 
criminal case. I find, upon the tlireshold of the proceeding, the decree of the 
Circuit Court of Appeals that the bankrupt pay over certain money to the 
trustée, and that she hâve her day in court upon the question whether she 
Bhall be held to be in contempt. In pursuanee of the request of the respond- 
ent, I hâve considered only the testimony of the bankrupt herself, the greater 
part of which I hâve given In full, and of Mr. Jordan, her nephew, togetUer 
with her examination before the référée, which she has verified and made 
part of her testimony. With référence to the other rulings, requests for which 
hâve been preferred by the learned counsel for the respondent, I do not find 
It nec-essary to pass upon them affirmatlvely and in détail ; but it wlll be 
eeen that I hâve adopted substantially the rules of law which be has iavoked 
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In the proceeSing. I hâve also examined tlie records of tbe District Court, 
80 far as they are materlal, relevant, and admissible." 

Whatever the learned judge might hâve examined in the records 
of the District Court according to w^hat we hâve quoted from him, he 
would hâve found nothing except the pétition in bankruptcy, the 
schedules filed by the bankrupt, her prier examination, various proofs 
of debt, the ordinary bankruptcy proceedings, and the dépositions of 
witnesses taken in the présence of the bankrupt, and subsequently 
cross-examination by her. While the introduction of thèse at the stage 
of the case to which the pétition now before us refers would not be 
permissible according to the strict rules of the amendments to the 
Constitution in référence to criminal procédure, yet it would seem 
that they are of such authority, and arose under such circumstances, 
that they would corne within the various expressions which we hâve 
cited from the Suprême Court, in that the use of them would hâve 
due regard to substantial rights, and even greater regard thereto than 
the affidavits which we hâve seen are sometimes used with référence 
to proceedings for contempts. Moreover, where a proceeding for con- 
tempt is on the heel of a strictly civil proceeding, like a decree in 
equity, or, in this case, like the order of the court of March 4, 1905, 
it would be almost an obstruction of justice if the court and parties 
could not refer back and make libéral use of what led up to the prin- 
cipal decree. But the conclusion we reach renders it unnecessary that 
we should dispose of ail the questions submitted to us, and which we 
hâve discussed, or détermine what the learned judge of the District 
Court meant by "the records of the District Court," etc., or whether 
he could properly make an examination, as stated by him, without ex- 
Uibiting to the parties specifically what he regarded as material and 
admissible, so that the parties might make a direct issue with référence 
'jhereto if they saw fit. Examining ail the proceedings which it is 
possible for the learned judge to hâve examined, we think we hâve 
itated the most significant facts that appear therefrom, and, although 
the case is a troublesome one, yet, taking it by and large, notwithstand- 
ing the combined judgment of both the learned judge of the District 
Court and the référée, which, of course, in accordance with the dé- 
cisions, should hâve great weight on a question of fact like this, we 
find that there was in fact not sufficient évidence of the kind which 
the law requires on the exact issue pending hère ; that is to say, wheth- 
er Mrs. Cole willfully refused to pay over moneys which it was neces- 
sary to show that she could pay over at the spécifie date to which the 
orders of the court properly related. Under the rules which touch 
pétitions of this character, which permit only revision in matter of 
law, we could not interfère with the decree of the District Court of 
March, 1905, because, under the circumstances, we would not be justi- 
fied in declaring that there was not sufficient to permit the District 
Court to pass on the question whether, as a resuit of collusion between 
Mrs. Cole and her husband, a mère debt according to the rules oî 
civil procédure might not hâve been established against both her and 
her husband, or either of them; but when it cornes to the proposition 
that, at any spécifie date or time to which the proceedings might refer, 
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Mrs. Cole had so completely under her control funds which she could 
command that her failure to command them was a willful contempt 
of the court, or when it comes to the issue that funds might not hâve 
been squandered, or even wrongfully disposed of by sending them 
to her husband's brother, or in some other way, there is such a failure 
of proof that even the détermination of the District Court cannot 
supply it. With référence to the character of the proofs required for 
this purpose, we approve the language of Judge Shelby in Samel v. 
Dodd, 142 Fed. 68, 72, 73 C. C. A. 254, 259 : 

"It follows unquestionaWy that an order imprisoning a bankrupt for con- 
tempt for failure to obey a deeree to pay money or surrender goods Into court 
Is erroneous as matter of law, where the bankrupt by sworn answer dénies 
that he has the money or the goods, and it does not appear clearly and af- 
flrmatively from the record, notwithstandlng his déniais, that he has the 
power to comply with the deeree." 

As our conclusion can hardly become a précèdent for any future 
case than can arise, we do not deem it profitable to enlarge in regard 
thereto. It is to be borne in mind that our détermination deprives 
the trustée of no ordinary rights given him by the law. It merely 
shuts him out from the extraordinary proceeding which, in case of 
an error on the part of the court, would resuit in most unfortunate 
and painful injustice. In our previous décision in regard to this pro- 
ceeding we found, as we hâve said, sufficient to enable us to sustain 
the District Court in entering a judgment against Mrs. Cole for the 
amount claimed by the trustée, and we leave him the ordinary remédies 
which the law gives for collecting a judgment from a debtor who is 
insolvent, or who claims to be so. 

Let there be a deeree reversing the deeree of the District Court, with 
costs for the petitioner. 



WM. OARAWAT & SONS v. KENTUCKY REFINING CO. 

(Circuit Court of Appeals, Slxth Circuit. August 3, 190&) 

No. 1,790. 

1. COXJBTS— B^DERAL COUETS— AMENDMENT OF PkOCESS. 

Where the déclaration in an action in a fédéral court, a copy of 
which was served upon défendants with the summons, was properîy en- 
titled in the district and division of the district In which défendants 
resided, but through mistake the summons required them to appear in 
another division of the district, such fact was not ground for abatement 
of the suit; but the court had power in Its discrétion, under Rev. St. 
§ 948 (U. S. Comp. St. 1901, p. 695). to permit an amendment of the sum- 
mons and Its reservice in the amended form. 

2. Set-Off and CouNTEEOLAiM—CouNMBCLAiM— Action on Contbact. 

To avoid a multiplicity of actions, a défendant, when sued on a con- 
tract, may flle a counterclaim for damages arising out of the same trans- 
action, even though It sounds In tort, as for fraud inducing one of the 
terms of the contraet, and hâve It determined in the same suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Set-ofC and Counter- 
claim, i§ 49, 50.] 

3. Dépositions— ADMissiBrLiTT in Evidence — Pkematube Taking. 

Dépositions relatlng to the merlts of the case, taken before It was at 
Issue, while a plea In abatement was pending, and at which défendants 
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dld not appear, were prématuré, where no emergency exlsted, ai^ on 
propér objection, should hâve been excluded. 

4. Sales— Construction of Contract— Sale by Sample. 

A contract made by the acceptance of an offer "for one million first- 
class %x35% inch red oak staves, guaranteed to be equal to the sample 
staves recelved from you ♦ * ♦ on whlch the average width Is ëVz 
Inches," did not requlre the dellvery of staves 5% inches In width, but 
staves equal In dimensions to the samples, whether more or less than 
such width. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Western District of Tennessee. 

Thomas C. Rye, for plaintiff in error. 
Wassel Randolph, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is a suit brought by the Ken- 
tucky Refining Company to recover damages for the breach of a con- 
tract which it allèges it made with the plaintiffs in error, Caraway, 
for the sale by them to the refining company of 1,000,000 oak staves 
intended to be used in barrel making. The suit was brought by the 
filing of a déclaration on June 11, 1906, in the Circuit Court of the 
United States for the Eastern Division of the Western District of 
Tennessee, and at the same time filing a cost bond and suing out a 
summons which, together with copies of the déclaration, was served 
upon the défendants, severally. The déclaration, the cost bond, and the 
summons were each properly entitled "In the Circuit Court of the 
United States for the Eastern Division of the Western District of 
Tennessee," and the cost bond describes the suit as one commenced in 
said district "at Jackson," which is the place for holding the court 
in the Eastern division. But in the summons the défendants were re- 
quired to appear before the court in the "Western district of Tennessee 
at Memphis," which is the place for holding the court in the Western 
division of the district. The défendants, who were résidents of the 
Eastern division, filed a plea in abatement in the court for each di- 
vision, that they resided in the Eastern division and were unlawfully 
required to appear at Memphis and not at Jackson, and that the court 
was withput jurisdiction. Upon an affidavit of the clerk that the mis- 
take arose from his inadvertently using a blank summons adapted to 
the Western division of the district, and upon inspection of the rec- 
ord, the court allowed a motion to amend the summons by making it 
read to appear "at Jackson," instead of "at Memphis," and thereupon 
the court ordered another summons to issue in the corrected form and 
be served upon the défendants, and overruled the plea in abatement. 

Enough has been stated to présent the first question raised, which 
is whether the court acquired jurisdiction of the parties défendant. 
They contend that inasmuch as they were not summoned to appear at 
Jackson in the Eastern division, but at Memphis in the Western divi- 
sion, the court sitting at the former place had no authority to amend 
the summons, or to issue what they term an alias summons; but the 
déclaration and summons first served contained sufiicient to show them 
that probably a mistake in the place to which the writ was returnable 



WM. CAKAWAT & SONS V. KENTUCKT BEPINING OO. 191 

was made, and it was a proper case in which to exercise the discrétion 
of the court to amend conferred by the statute of jeofails, (Rev: St. 
§ 948 [U. S. Comp. St. 1901, p. 695]), which provides as follows: 

"Any Circuit or District Court may at any time, In Its discrétion, and 
upon sueh terms as it may deem just, allow an amendnaent of any process 
returnable to or before it, where the defect bas not prejudiced and tlie 
amendment will not injure tbe party against whom sueh process issues." 

This assignaient of error is therefore overruled. 

The défendants demurred to the déclaration upon grounds which 
do not seem to require considération, separately from that given here- 
in to other questions. The demurrer was overruled. The défendants 
thereupon pleaded several défenses to the action, and in the fifth 
paragraph set up a counterclaim against the plaintiff founded on an 
averment that in the making of the contract sued on the plaintiflf had 
fraudulently misled and deceived the défendants in respect to the di- 
mensions of the samples of staves sent by the défendants to the plain- 
tiff as the basis of the proposed agreement of purchase and sale. 

Before proceeding further, it is necessary to state the circumstances 
and the nature of the contract. The plaintiffs on April 19, 1901, solic- 
ited an offer for red oak staves in the rough — that is, the material out 
of which the plaintiffs would form and finish the staves — and sent to 
them six samples of rough staves upon which they solicited an offer. 
On April 20, 1901, the plaintiff addressed to the défendant the fol- 
lowing letter : 

"Loulsville, April 20, 1901. 

"Messrs. W. Caraway & Sons, Blg Sandy, Tenn. — Gentlemen: Your favor 
of April 19th received. In reply we beg to ofCer you $18.00 per tbousand for 
one million flrst-elass %x35% inch ved oak staves, guaranteed to bu eqnal 
to the sample staves received from you on or about April 18, 1901, on which 
the average width Is 5% inches delivered at our refinery, Loulsville, Ky. AU 
subject to our count and cuU. Terms: Cash upon receipt. The Kentucky 
Refining Company to make no allowance for any cuU staves and it to be 
understood that we are to cull and measure up .500 staves from each car 
and arrive at tbe average number of culls and width therefrom. We cannot 
use any cut-off staves, as we only bave use for sueh as can be used in the 
manufacture of first-class oïl barrels. AJl staves to be delivered wlthin one 
(1) year from date. We regret that we cannot consistently give you the 
option of making the contract for 500,000 additional, as this would be en- 
tirely too Indefinlte and we must hâve a speclfied amount in order that we 
may malce our calculations correctly. This letter is written in duplicata, so 
you will klndly sign both copies and return one to us, which will answer In 
place of a contract. 

"Very respectfully, Kentucky Refining Company, 

R. C. Waggener, Treasurer." 

On the 23d of the same montb, the défendants accepted the offer 
and the contract was closed. Subsequently the parties proceeded with 
its exécution, but the proportion of culls thrown out by the plaintiff 
was much larger than the défendants expected, and the plaintiff meas- 
ured the staves which it accepted upon the basis of 51/2 inches in 
width of stave for one stave, and claimed that the contract required 
this. The défendants, supposing the samples which they had sent, 
but had not measured, were of the width of 5I/2 inches, continued to 
deliver the staves by the carload ; but not more than about one-quarter 
of the 1,000,000 staves were delivered within the year. The parties 
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wetit on, however, wîth the performance of the contract without any 
further stipulation Hmiting the time for the completion of the con- 
tract. Further disagreement occurred about the ternis of the contract 
and about the due measurement of the staves and the proportion of 
culls thrown out. Finally, after 248,678 staves, according to the meas- 
urement of the plaintiff, had been received, the défendants ceased to 
ship the staves. Some correspondence ensued, in which the plaintiff 
called for more staves and inquired whether or not the défendants 
intended to ship any more. The défendants did not in terms refuse 
to make further shipments, but did not do so. Some time after the 
last-mentioned ihquiry, the plaintiff rendered a bill for damages sus- 
tained on account of the failure to fulfill the contract. The fifth plea 
alleged: That the défendants were induced to accept the plaintiff's 
offer for the staves by the fraud and deceit of the plaintiff in represent- 
ing that the sample staves measured fîi/^ inches in width; that they 
had had no previous expérience in the business, and did not knovv in 
what manner the dimensions of the staves were arrived at, but sup- 
pose that the plaintiff had measured the staves by a proper method and 
found them to meet the requirements of 5i^ inches in width ; and that 
they were ignorant of the actual measurements of the samples, not 
having measured them. The plaintiff moved that this plea be stricken 
out. The court so ordered, and the défendants excepted. We think 
there was error in this, if the contract were to be construed as the 
court construed it — that is, that it stipulated the staves should average 
5^^ inches in width — a matter to be considered later. The plea was 
somewhat informai, but it stated the substance of a good counterclaim. 
Defects in form should hâve been met by a demurrer, and the proper 
course v\fas to hâve required the plaintiff' to urge its objection by de- 
murrer or replication. The ground on which the counsel for plaintiff 
supports the action of the court in this regard is that the défense was 
in the nature of a set-off, and that in such cases the action and the set- 
off must both be for liquidated damages, or at least must be founded 
on contract; whereas, in the case at bar, not only was the plaintift"s 
claim for unliquidated damages, but the défendants' sounded in tort. 
But there is a clear distinction between a set-off and a counterclaim, 
and it has long been settled that to avoid a multiplicity of actions a 
défendant, when sued upon a contract, may file a counterclaim, even 
though it be in the nature of a tort arising out of the same transac- 
tion, and hâve it determined in the same suit. But if the contract be 
construed, as we think it should be, as one for staves which in ail re- 
spects would average with the samples sent, there would be no ground 
for the counterclaim, and this question of pleading would become im- 
material. 

While the plea in abatement was pending and undetermined, the 
plaintiff' gave notice to take the dépositions of several witnesses, and 
the dépositions were taken; the défendants not appearing lest they 
should thereby be deemed to hâve waived their plea. The dépositions 
related to the merits of the case, and not to any issue then presented. 
After the dépositions had been filed, the défendants moved to sup- 
press them upon the ground that they had been prematurely taken. 
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This njotion was overruled, and an exception taken. Upon the trial 
they were offered in évidence. The défendants objected to the reading 
of them upon the grounds assigned for the motion to suppress them. 
The objection was overruled, the défendants excepted, and the déposi- 
tions were read to the jury. In this also we think the court erred. 
The taking of the dépositions was prématuré. No issues had been 
made to which they related, and no emergency was shown, such as the 
apprehended death of the witnesses or an expectation of their going 
abroad and being absent when the dépositions could be properly taken 
or their attendance at the trial secured. 

In giving its instruction to the jury, the court construed the con- 
tract, and said : 

"I instruct you that by that contract the plalntifE bought, and the défend- 
ants sold to It 1,000,000 staves to be fumished wlthin one year, and the 
Btaves were to be 35% Inches long, % inch thlck and to average 5% Inches 
wlde, and equal to the sample received by the plalntlffi from the défendants 
tn quallty." 

The défendants excepted to this construction and contend that the 
contract was for 1,000,000 red oak staves of the length and thickness 
specified (which were the same as the actual dimensions of the samples) 
and of the width of the samples ; in other words, 1,000,000 staves of 
the same kind of timber and of the same dimensions as the samples. 
There was évidence from which the jury might hâve found that the 
samples were of a less width than 5% inches. We are inclined to 
think that the latter should be held to be the true interprétation. If 
the offer of the plaintifï which was accepted by the défendants was 
intended to mean that the width of the staves would be unaffected by 
the width of the samples, there was no occasion to refer to them in 
that connection, and the natural order would hâve been to hâve simply 
stated the width in connection with the other dimensions. The con- 
struction of the court seems to ignore the samples as a factor in the 
contract. The construction the plaintiff insisted upon was neither that 
of the court nor that of the défendants, but was that the width of 
particular staves was not controlling, but that the width of ail the 
staves accepted after throwing out the culls should be divided by 5% 
inches, and the resuit would be the count of staves received under the 
contract. We do not think this could be the natural interprétation of 
the language of the parties, and, if the plaintiff insisted upon it, as 
they seem to hâve donc, it furnished fair ground for the défendants 
to refuse to deliver the staves upon that interprétation. The record 
shows that évidence wa.s offered by défendants to show that, on an 
occasion when one of them went to the plaintiff's place of business 
at Louisville to get an understanding of the cause of their. disagree- 
ment, an employé to whom, in answer to his complaint the représen- 
tatives of the plaintiff in its office referred him, and who was an over- 
seer or master in the yards of the plaintiff, stated how the plaintiff 
measured the staves received from défendants, which was to first run 
the staves through a jointing machine, and then measure their width 
as finished up ; but this évidence was excluded on the objection of 
counsel for the plaintiff that the yardmaster was not the représenta- 
tive of the plaintiff, and the défendants excepted. The matter of this 
lôS F.— 18 



194 1G3 FEDERAL EEPOETER. 

statement was important. The contract did not contemplate the de- 
livery of finished staves, nor a measurement to be made of them after 
the plaintiff had finished them; but the évidence leaves it doubtful 
whether the employé could be regarded as the représentative of the 
Company in making them. We think, however, that the fair inference 
is that the yardmaster had charge of the réception and measurement 
of the staves, and was referred to by those whom the défendant might 
reasonably suppose to hâve authority to make the référence. More- 
over, the testimony of the plaintiff's manager, who was a witness for 
the plaintiff, tends to show that the statement made by the yardmaster 
was true. 

Many other assignments of error (there are 49 in ail) raise questions 
of minor importance, many of which may not arise upon a new trial, 
or may be presented in différent form. We hâve endeavored'to sift 
eut and décide those which seem of controlling importance. 

The judgment will be reversed, with costs, with a direction to award 
a new trial. 



MURHAED BSTATH CK). v. PORTDAJTO & SEATTLE RT. CO. 

(Circuit Court of Appeals, Nlnth Circuit. July 6, 190a) 

No. 1,420. 

1. Bminent Domain— CoNDEMNATioN PaocEEmNos— Natuee and Mode of Re- 

VIKW. 

A proceeding to take land for public use by condemnatlon Is a suit at 
common law and Is revlevvable only by writ of error. 

2. Appkal and Brrob— Matters Keviewable— Findings oi" Jttet. 

Uuder the seveiith coîistitutional amendment, the only modes by whlch 
a fact trled by a jury can be re-examlned lu any court of the United Statea 
are the granting of a new trial by the trial court, or by an appellate court 
for some error of law in the proceedings. 

8. Same— RuLiNQ ON Motion foe New Tkial. 

In the fédéral courts a motion for new trial Is addressed to the dis- 
crétion of the court, and Its ruUug thereon Is not revlewable. 

4. Same— CONDEMNATION Peoceedings— Trial— View by Jury. 

Under Ballinger's Ann. Codes & St. Wash. § 4998 (Pierce's Code, § 612), 
which provides that a jury may be permitted to vlew the real property In 
lltigation whenever in the opinion of the court It is proper, the refusai of 
the court to grant such permission In a condemnatlon suit is revlewable 
only for an abuse of discrétion. 

5. Teial— Instructions. 

The refusai of instructions requested In a proceeding by a railroad Com- 
pany to condemi) right of way, relating to the measure of compensation te- 
coverable, held not error, In vlew of the charge given. 

Appeal from and in Error to the Circuit Court of the United States 
for the Western District of Washington. 

The Portland & Seattle Railway Company, défendant In error, brought suit 
In one of the courts of the state of Washington agalnst the Murhard Estato 
Company, plaintlfl! in error, to condemn a right of way for railroad purposea 
across land owned by the Murhard Estate Company In Clark county, Wash. It 
Is provlded by the statutes of Washington (sections 5637-5640, Ballinger's 
Ann. Codes & St [Pierce's Code, §§ 5102-5105]), in substance, that a corpora- 
tion seeklng to exercise the right of emlnent domain shall file lu the superlor 
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court of the county where the land Is located, a pétition setting out the de- 
scription of tlie land needed, the names of the owners, the object for which 
the land Is sought, together wlth a prayer for a jury to détermine the com- 
pensation to be made. It is also provided that the court shall first grant a 
hearing and détermine whether the particular land sought to be appropriated 
is uecessary for the enterprise. If the court flnds in favor of the petitioner, 
a Jury shall be summoned to assess and détermine the amount to be awarded 
the iandowner for taking or injuriously aflfecting his land, irrespective of any 
beneflts arisiug by reason of the proposed improvement. The Murhard Estate 
Company, by proper proceedings, had the cause removed to the United States 
Circuit Court for the Western District of Washington, and thereafter, in 
the fédéral court, a trial was had before a Jury, and an award of ?6,0O0 made 
In favor of the Murhard Estate Company. Judgment was thereafter entered 
in favor of the Murhard Estate Company for the sum of $6,000, and awarding 
use of the promises invoived to the raiUvay company. The award not being 
satisfactory to the Murhard Estate Company, it seelis to bring the cause be- 
fore this court by appeal and writ of error. 

Milton W. Smith, for Murhard Estate Co. 

James B. Kerr and George T. Reid, for Portland & Seattle Ry. Co. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

HUNT, District Judge (after stating the facts as above). The 
appeal in the case will hâve to be dismissed. A proceeding to take land 
for public uses by condemnation is a suit at common law. This was 
decided in Kohi et al. v. United States, 91 U. S. 367, 23 L. Ed. 449, 
the court citing Weston v. Charlston, 2 Pet. 464, 7 L. Ed. 481. "The 
right of eminent domain," said Justice Strong, "always was a right 
at common law. It was not a right in equity, nor was it even the 
créature of a statute. The time of its exercise may hâve been pre- 
scribed by statute, but the right itself was superior to any statute." 

In Chicago, Burlington & Quincy Raiiroad Company v. Chicago, 166 
U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979, the Suprême Court, on writ 
of error, considered questions relating to the jurisdiction of that court 
to re-examine a final judgment of the Suprême Court of Illinois, where, 
in an eminent domain proceeding, under the laws of the state, a jury 
had fixed a compensation to be paid to certain individual owners of 
parcels of land sought to be taken. The Constitution of Illinois, like 
the Constitution of Washington, declared that no person should be de- 
prived of his property without due process of law, and that private 
property shall not be taken or damaged for public use without just 
compensation. The court considered whether it could go behind the 
final judgment of the state court for the purpose of re-examining and 
weighing the évidence, and of determining whether, upon the facts, the 
jury erred in not returning a verdict in favor of the raiiroad company 
for a larger sum than was assessed. The question was discussed with 
référence to the seventh amendment to the Constitution, which provides 
that: 

"In suits at common law where the value In eontroversy shall exceed twen- 
ty dollars, the right of trial by Jury shall be preserved, and no fact tried by 
a Jury shall be otherwise re-examined in any court of the United States than 
accordlng to the rules of the common law," 
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— and also with référence to section 709, Rev. St. (U. S. Comp. St. 
1901, p. 575), which provides that the final judgment of the highest 
court of a state in certain instances may be re-examined by the Su- 
prême Court upon writ of error. Tlie court held that the last clause 
of the seventh amendment is not restricted in its application to suits 
at common law tried before juries in the courts of the United States, 
but "applies equally to a case tried before a jury in a state court and 
brought hère by writ of error from the highest court of the state," and 
refused to retry the facts tried by the jury. Nor did the court regard 
it as material that the proceeding was orie under the state's power of 
eminent domain, for the jury, impaneled under the laws of the state, 
was regarded as a jury as ordained by the Constitution of the state in 
cases of the condemnation of private property for public use, and, 
having been a jury within the meaning of the seventh amendment to 
the Constitution of the United States, the facts tried by it could not 
be retried in any court of the United States otherwise than according 
to the rules of the common law. "The only modes known to the com- 
mon law to re-examine such facts are the granting of a new trial by 
the court where the issue was tried, or to which the record is proper- 
ly returnable, or the award of a venire facias de novo by an Appellate 
Court for some error of law which intervened in the proceeding." 

In the later case of Metropolitan Railroad Company v. District of 
Columbia, 195 U. S. 322, 25 Sup. Ct. 28, 49 L. Ed. 219, appeal and 
writ of error were taken to obtain a review of the action of the Court 
of Appeals of the District of Columbia, affirming an order of a lower 
court which sustained an award against the railroad company con- 
tained in the verdict of a jury, rendered in condemnation proceedings 
under an act of Congress. It was said: 

"That a proceeding Involvlng the exercise of the power of eminent domain Ig 
essentlally but the assertion of a rlght légal In Its nature has been determined. 
So, also, the décisions of thls court bave settled that a condemnation proceed- 
ing Initia ted befove a court conducted under Its supervision wlth power to re- 
view and set aslde the verdict of the jury, and wlth the right of review vested 
in an appeliate tribunal, Is In Its nature an action at law. Kohi v. U. S., 91 
tr. S. 367 (2.3 U Ed. 449) ; Searl v. School District No. 2, 124 U. S. 197 (8 Sup. 
Ct. 460, 31 L. Ed. 415) ; Chappell v. United States, 160 U. S. 499 (16 Sup. Ct. 
397, 40 L. Ed. 510)." 

The appeal was dismissed. Plaintifï in error could hâve moved for 
a new trial under section 726, Rev. St., which provides that the Cir- 
cuit Courts of the United States hâve power to grant new trials, in 
cases where there has been a trial by jury, for reasons for which new 
trials hâve usually been granted in the courts of law. 

In United States v. Train et al. (C. C.) 12 Fed. 852, Justice Cray, 
sitting in the Circuit Court, held that section 914 of the Revised Stat- 
utes,'- providing that the practice and procédure in the United States 
courts shall conform as near as may be to the practice and procédure 
existing at the time in like causes in the courts of record of the state 
within which said courts are held, does not apply to motions for a 
new trial; nor, "whatever rule may be prescribed by the statutes of 
the state upon that subject, does it control or affect the power of the 
fédéral courts under Judiciary Act Sept. 24, 1789, c. 20, 1 Stat. 
83, § 17, and under section 726 of the Revised Statutes (U. S. Comp. 

1 u. s. Comp. St. 1901, p. 684. 
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St. 1901, p. 584), to grant or refuse a new trial at their discrétion." 

In Indianapolis, etc., R. R. Co. v. Horst, 93 U. S. 291, 33 L. Ed. 
898, it was held that a motion for a new trial is addressed to the dis- 
crétion of a court of the United States, and that such a motion is 
net a mère matter of proceeding or practice in the District and Cir- 
cuit Courts, and is not therefore within the act of June 1, 1873, and 
cannot be affected by any state law upon the subject. This rule was 
followed in Chateaugay Iron Company, Petitioner, 138 U. S. 544, 9 
Sup. Ct. 150, 32 L. Ed. 508, and in Missouri Pacific Railway Company 
V. Chicago & Alton R. Ce, 133 U. S. 191, 10 Sup. Ct. 65, 33 L. Ed. 
309. 

In Wilson v. Everett, 139 U. S. 616, 11 Sup. Ct. 664, 35 L. Ed. 386, 
the principal ground of complaint by the défendant was that the jury 
had no basis for finding a verdict in a certain sum; but the Suprême 
Court said that was a question to be reached only through a motion 
for a new trial, and that on writ of error no error committed in that 
respect by the jury could be reviewed. 

In Hughey v. Sullivan (C. C.) 80 Fed. 72, Judge Hammond con- 
sidered the effect of an order made by the Circuit Court of the United 
States granting a new trial in a case where damages assessed by the 
jury were inadéquate. A statu te of the state of Ohio forbade the 
granting of a new trial on account of the smallness of damages for 
an injury to the person or réputation of another. It was contended 
that the state statute was a rule of property; but the learned judge 
held that, as a practice act, it was not binding upon the fédéral court, 
not being within the purview of section 914, Rev, St., and he affirmed 
the rule laid down in Mattox v. United States, 146 U. S. 140, 13 Sup. 
Ct. 50, 36 E. Ed. 917, that the granting or denying of a new trial rests 
in the sound discrétion of the court, and could not be made the sub- 
ject of review by writ of error. Foster's Eederal Practice, 885. 

In Capital Traction Co. v. Hof, 174 U. S. 1, 19 Sup. Ct. 680, 43 
L. Ed. 873, the court sustained the reasoning of Justice Nelson in 
Justices V. Murray, 9 Wall. 374, 19 L. Ed. 658, analyzing the state- 
ments of Justice Story in Parsons v. Bedford, 3 Pet. 433, 7 L. Ed. 
733, saying: 

"The ratio decldendl, the Une of thought pervading and controUlng the 
whole opinion, was that the Beventh amendment undoubtedly prohlbited any 
court of the United States from re-examinlng faets once tried by a jury in 
a lower court of the United States, and that there was no reason why the 
prohibition should not equally apply to a case brought Into a court of the 
United States from a state court. 'In both instances, the cases are disposed 
' of by the same System of laws and by the same Judiclal tribunal.' " 

In the light of thèse authorities, it is clear that the right to move 
for a new trial existed, and that this court cannot re-examine the facts 
tried by the jury. 

We are cited to the case of United States v. Tennant et al. (D. C.) 
93 Fed. 613, wherein the District Court of the Northern Division of 
Washington had before it a proceeding for the condemnation of land 
necessary for fortifications. A verdict was rendered by a jury in 
favor of Mrs. Wood, the owner of certain tracts. The United States 
moved for a new trial on the ground that the compensation awarded 
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was excessive. The court, through Judge Hanford, presiding, de- 
cided that the statutes of the United States (1 Supp. Rev. St. Ù. S. 
[2d Ed.] pp. 601, 780), providing that proceedings for the condemna- 
tion of land required for fortifications should conform as near as may 
be to the practice in condemnation proceedings in the courts of the 
State, in which the land is situated, made it the duty of the fédéral 
court to deny the motion for a new trial and to leave to the appellate 
court the question as to the amount of damages because, under the 
eminent domain statutes of the state, net only was there. no provision 
expressly conferring power upon the trial court to set aside the ver- 
dict of a jury or grant a new trial, but authority wâs expressly given 
to the appellate court to détermine the amount of damages. The 
foundation, however, of the décision of the learned judge (who pre- 
sided also at the trial of the présent case), was that the statutes of 
the United States just referred to specially controlled in proceedings 
had by the government for the condemnation of land for fortifications, 
and, by their terms, prescribed that the practice in the courts of the 
State in which the land is situated should govern in the fédéral court. 
But we know of no such statute to be applied to ordinary condemna- 
tion proceedings, which, as we hâve shown, are governed by the usual 
practice pertaining to suits at law in the fédéral court. 

Confining our considération of the case to errors assigned, we find 
the first contention is that the court erred in refusing to permit the 
jury to view the premises in question. The statute. of Washington 
(section 4998, Bahinger's Atm. Codes & St. [Pierce's Code, § 612]) 
provides that whenever, in the opinion of the court, it is proper that 
the jury should hâve a view of the real property in litigation, it may 
order the jury to be conducted in a body to view the premises. The 
question is left to the discrétion of the trial court, and as the record 
before us shows that maps of the land were introduced, and that 
engineers testified in détail concerning the nature of the land, the 
location of the quarry involved, how it could and should be worked, 
the position of the raiiroad tracks, and of the road, we cannot say 
that there was any abuse of discrétion in not sending the jury to see 
the premises. 2 Lewis on Eminent Domain, § 424; Wigmore on 
Evidence, § 1164. 

One of the instructions asked by the Murhard Estate Company, and 
refused by the court, was to the efïect that claimant was entitled to 
recover the market value of the property taken by the proposed right 
of way and for the dépréciation in the market value of the remaining 
premises, and that the owner of the property was entitled to the differ- ' 
ence in value of the entire land, as a whole, as it was before the tak- 
ing, and as it was or would be after the construction of the improve- 
ment, irrespective of any benefits which might arise by reason of 
the construction of the raiiroad. The point made is that the court 
should hâve told the jury expressly that the recovery should be had 
by ascertaining the value "irrespective of any benefits which might 
arise by reason of the construction of the raiiroad." This is the rule 
as provided by the Constitution of Washington (art. 1, § 16), and 
by section 5641, Ballinger's Ann. Codes & St. (Pierce's Code, § 5106) ; 
but there is nothing in the record to show that the raiiroad company 
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attempted in any way to introduce any élément of benefîts, or that 
any benefits as excluded by the constitutional provision were testi- 
fied to. 

Taken as a whole, the instructions conveyed to the jury a clear 
understanding of the rules of law necessary to guide them upon the 
measure of compensation. After stating the obHgation of the Port- 
land & Seattle .Rail way Company to pay for the appropriation and 
use of the land in question, the court, among other things, charged 
that the value was to be the fair market value, and that the railway 
Company must pay to the owner such sum as would compensate it 
for any damage donc by building the railroad through the premises 
on account of the impairment of the value of the part of the land re- 
tained by the owner. The jury were also told, in substance, that in 
estimating the value of what an owner retains, and the money it re- 
çoives for what is taken, the owner should be as well off in a pecuniary 
sensé as if it had not been interfered with. They were told to con- 
sider the value of the land in the situation in which it was without 
the railroad, and in the situation in which it would be with the rail- 
road constructed and in opération. Their attention was addressed to 
the considération of the kind of land involved, the use that it might 
be put to, and to whatever might be found to be an élément of dam- 
age, including any additional expense in the use of the property and 
the interfering with the use or loss of an opportunity to make it yield 
a profit. Thèse matters were fairly and sufficiently covered by the 
court in a way to make it impossible to believe that the jury consid- 
ered benefits in assessing just compensation. 

The court also refused a requested instruction to the effect that, if 
the jury found that the property contained stone which was available 
and would be required for use in jetty construction or other purposes, 
they should take into considération the quantity of stone, and that the 
fact that the property was not then in use for such purposes was not 
material. It is undoubtedly correct, generally speaking, that prop- 
erty is not to be deemed worthless because the owner allows it to go 
to waste, and is not to be regarded as valueless because the owner is 
unable to put it to any use, and that a capability of being made avail- 
able for use gives it a market value which can be estimated. Boom 
Co. V. Patterson, 98 U. S. 403, 25 L. Ed. 206. But this principle was 
recoghized by the court by that portion of the charge which stated 
that the principal value of acliff on the north side was the rock "that 
may be disposed of at a price." The court also said to the jury : 

"You are to juclge of ail of the circumstanoes shown by the testimony, to 
détermine whether that part of the clalniant's property on the north side 
will be damaged by the location of the railroad, and, If so, conslder ail of 
the uses it may be put to, and détermine what would be a reasonable assess- 
ment for the damage." 

Another request, which was refused by the court, stated generally 
that the county through which the railroad passed did not own the 
land covered by the county road, but that the owner of the land through 
which the road ran owned the land in the county road subject to an 
easement for the public, and that the owner of the land could leave 
his wagon in the road or leave a pile of stone in the road as long as 
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such things did not materially interfère with the right of the public 
to travel safely. This was a statement of abstract propositions with- 
out such apparent relation to the case as to enable us to say that the 
court erred in not adopting it. 

By the fourth and fifth requested instructions which were refused, 
plaintifîf in error asked the court to charge, in efïect, that the owner 
of the land involved could blast stone and permit the same to be 
thrown or roll down upon the county road, provided précautions were 
taken to prevent accident, and to remove quickly such stone as might 
obstruct travel; but that a railroad company has absolute control of 
the land within the limits of its right of way and, upon condemnation, 
can erect buildings on its right of way, and can take out rock and 
earth within its right of way at its convenience, and that in this case 
the owner of the quarry would hâve no right to blast stone so as to 
throw it upon the railroad right of way, and that, if stone were blasted 
and thrown upon the right of way, the railroad company could sue 
for damages and for an injunction to prevent the continuance of such 
blasting. We think the instruction was properly refused, because it 
was not material to the case that the court should draw any distinction 
between possible right of the quarry owner to throw stones upon 
the county road situate between the railroad and clifif, and the right 
such an owner had to throw stones upon the right of way of the rail- 
road company. The only right that was material to be determined 
in the case was that of the railroad company toward the plaintifï in 
error, and upon that issue the charge was, in substance: That, in 
quarrying rock and transporting it, an owner must so use his prop- 
erty as not to injure others; that prudence and care would be re- 
quired in operating the quarry so as not to injure people who might 
be traveling on the railroad, or to injure the property of the railroad 
company in using an elevated tramway the quarry owner had been 
given a right to use; and that the jury should consider whether the 
quarry owner was damaged by having the railroad there by reason 
of any additional expense or inconvenience or impairment in the 
value of the property. A proper standard of care was sufficiently well 
laid down to enable the jury to consider the restrictions upon the use 
of the property and to weigh the évidence upon the point in consider- 
ing damages. 

Thèse views dispose of the questions of law, of which, upon the 
record, we can take cognizance, and which we think are of sufficient 
importance to require notice. 

Being of the opinion that no error was committed, the judgment is 
affirmed. 
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W^ARDEN V. HINDS. 
(Circuit Court ot Appeals, Fourth Circuit July 17, 1908.) 

No. 786. 

1. Masteb and Sebvant— Oonteact of Employmeno^Dubation of Emplot- 

MENT— "HiRING AT WiLL." 

A contract of employment, whlch states no terra, but merely provides 
ttiat the employé shall be pald a stated sum per weels, constltutes a 
hlring at will, whlch may be terminated at any tlme by either party 
•without notice. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 34, 'Master and Serv- 
ant, § 19.] 

2. WlLLS — CONTBACT TO MaKE BeQUEST — ACTION FOR BBEACH. 

An action at law to recover damages for alleged breach of a contract 
to make a bequest of a certain sum to plalntiff by wUl cannot be malntain- 
ed durlng the lifetime of the proposed testator. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, § 179.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

W. D. Carter and Robert H. Talley, for plaintifï in error. 
Scott & Buchanan, for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

BOYD, District Judge. In this case, Nellie R. Hinds, the défend- 
ant in error, who was the plaintiff below, and who will hereafter be 
called the plaintiff, brought a suit at law in the Circuit Court of the 
United States for the Eastern District of Virginia," at Richmond, 
against Henry Warden, the plaintiff in error, who was the défendant 
below, and who will hereafter be called the défendant. The plaintiff 
filed her déclaration in trespass on the case in assumpsit and sought 
to recover of the défendant damages in the sum of $15,000 for breach 
of contract of employment. The plaintiff alleged, in substance : That 
in the month of April, 1904, the défendant, who was then 48 years of 
âge, and who was engaged in business in the city of Fredericksburg, 
Va., desired the services of the plaintiff as an amanuensis, stenogra- 
pher, and typewriter, and induced the plaintiff to give up a lucrative 
business in the city of Philadelphia and accept employment with the 
défendant at the compensation of $35 per week, beginning on the 18th 
day of April, 1904; that said employment was to continue as long as 
the défendant lived, and at his death there was to be paid from his 
estate to the plaintiff the sum of $5,000. The written évidence of the 
contract, as set out in the record, is the following letter : 

"Fredericksburg, Va., 4, 17, 1904. 
"Miss N. R. Hlnds, No. 667 Bourse Building, Phila. — I>ear Madam: I 
wlsh to conclude the arrangement \ve talked about on Friday, and you ean 
consider yourself In my employ from the moment you recelve thls letter. Your 
salary of twenty-flve dollars per week wUl begin from to-morrow and you are 
to report hère at the earliest possible moment. In considération of the fact 
that. In enterlng my employ, you are giving up an established business of 
greater or less value (its value to you belng Indlcated by the salary I bave 



202 103 FEDERAL lUSPOKTER. 

agreed to give you) it Is my Intention to add a codicU to my will bequeathlng 
to you the sum of flve thousand dollars, this to recompense you for tlie above 
business and to enable you to re-establish yourself, should 1 die within the next 
few years. It Is my Intention, even should I llve to a good old âge, that thls 
bequest shall stand and be In force. 

"Hopmg that you will be able to report for vvork In a very few days, I 
am Tours slncerely, [Slgned] Henry Wardeu." 

The plaintiff entered the employment of défendant under this con- 
tract and continued in his service until the ICth day of April, 1905, 
when défendant discharged her, as she allèges, without cause, and 
she brought this suit. The défendant, through his counsel, filed his 
plea of nonassumpsit in the usual form and thus raised the issue. 
The cause was tried at Richmond, in said district, beginning on the 
16th day of October, 1907, and a verdict rendered for plaintifï in the 
sum of $3,478.05. Judgment was accordingly entered thereon by the 
court, and défendant sued ont his writ of error from this court. At 
the close of the testimony, the défendant requested the court to charge 
the jury that plaintiff was not entitled to recover and to direct a ver- 
dict for the défendant. This request was refused, and the défendant 
excepted. The court, in the instructions to the jury, held that the con- 
tract contained in the letter of April 17, 1904, set out in the déclara- 
tion, was a binding contract consummated between the parties and con- 
stituted a gênerai hiring to do and perform the services contracted 
for; that it was a hiring without fixing the duration of service and 
was presumed to be a hiring for a year, one révolution of the sea- 
sons. The defendant's counsel duly excepted to this instruction. 
The court further instructed the jury: 

"You are further chargea that If you belleve from the évidence that the 
défendant wrote the plaintiff the letter of 17th of April, 1904, which letter 
concluded the contract of employment between them, and one of the provisions 
of whlch is as follows: 'In considération of the fact that in entering my 
employ you are glving up an established business of greater or less value 
(its value to you belng Indlcated by the salary I hâve agreed to give you) it 
Is my intention to add a codlcil to my will bequeathlng to you the sum of 
$5,000, this to recompense you for the above business, and to enable you to 
re-establlsh yourself should I die within the next few years. It is my inten- 
tion, however, even should I llve to a good old âge, that this bequest shall 
stand and be in force' — and that the plaintiff, in acceptlng the sald contract 
and entering upon sald employment, gave up an established business In the 
clty of Phlladelphia, such as was mentioned in the provisions of the said con- 
tract, and moved to the city of Fredericksburg, and there entered upon the 
service called for In sald letter, and falthfuUy performed ail of the dutles 
requlred of her In the preiiiises. and that the défendant thereafter and with- 
out justifiable cause dlscharged the plaintiff from said employment, and re- 
pudiated the arrangement to malse provision for her as thus contemplated, 
by sald codlcil, then the undertaking to make such provision by adding a 
codicil to his wiU constituted a binding contract upon him properly enforceable 
In equity agalnst his estate. or for the breach of whlch damages can be re- 
covered at law against him in his lifetlme." 

To this instruction defendant's counsel then and there duly excepted. 
The defendant's counsel requested, among others, the following in- 
structions, both of which were refused by the court, and to the re- 
fusai to give each of which the defendant's counsel duly excepted: 

"The Jury Is charged that under the évidence In this case there Is no de- 
flnlte period flxed for the duration of the employment of the plaintiff by the 
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défendant, and therefore the same is merely a contract at wlll, terminable 
by eitlier party at any time wlthout notice, and no liability rests upon the 
défendant to pay the plaintiff any salary subséquent to her discharge on 
July 15, 1905. 

"The court charges the Jury that the expression by the défendant In thls 
case to the plaintiff of an Intention to add a codlcll to hls wlU bequeathing 
money to the plaintiff, though conclusively proven and subsequently repudiated 
by the défendant, does not render the défendant liable In any ainount whatever 
to the plaintiff In damages, and uo damages can therefore be awarded the 
plaintiff to compensate her for any alleged loss growlng ont of the failure, 
or refusai of the défendant to exécute such codlcil." 

The jury returned a verdict in favor of the plaintiff against the 
défendant, assessing plaintiff's damages in the sum of $2,478.05, and 
for this amount the court rendered judgment, with interest on the 
amount of $2,478.05, from the date of the trial, and for costs. In 
the course of the trial there were other exceptions than those above 
stated, taken by defendant's counsel ; but the exceptions presented by 
the instructions which the court gave and the exceptions based upon 
the instructions refused are those alone which we deem it necessary 
to consider in order to dispose of this case. 

We do not think that the terms of employment, as set forth in the 
letter written by défendant to plaintiff on the 17th of April, 1904, can 
be construed into a contract from year to year. The duration of em- 
ployment is altogether indefinite. The compensation was $25 per 
week, and there was no fixed period for plaintiff's service to the de- 
fendant. Under thèse circumstances, it is our conclusion that the 
contract should be construed as a hiring at will, which could be end- 
ed at any time by either party without notice. We do not think it 
necessary to cite authorities to sustain this view of the contract, so 
far as the duration of employment is concerned, further than to refer 
to a case recently decided by this court, The Pokanoket, 156 Fed. 
241, 84 C. C. A. 49. We think therefore there was error in the in- 
struction that, under the contract contained in the letter above re- 
ferred to "it was a hiring without fixing the duration of service and 
was presumed to be a hiring for the year, one révolution of the sea- 
sons," and there was also error in the refusai of the court to give the 
instruction requested by defendant's counsel that "the jury is charged 
that under the évidence in this case there is rto definite period fixed 
for the duration of employment of plaintiff by the défendant and 
therefore the same is merely a contract at will, terminable by either 
party at any time, without notice, and no liability rests upon the de- 
fendant to pay the plaintiff any salary subséquent to her discharge 
on July 15, 1905." This brings us to the considération of that part 
of the letter of the défendant in which he expressed his intention to 
make a codicil to his will bequeathing to the plaintiff the sum of $5,000 
to recompense her for her business (established in Philadelphia) and 
to enable her to re-establish herself, and so forth. 

The grounds upon which the plaintiff bases her right to sue for 
damages for defendant's failure in respect to the $5,000 which he had 
promised to bequeath to her by his will are that the promise was not 
a nudum pactum, or a mère gratuity, but was a valid contract founded 
on a valuable, or at least a sumcient, considération, in that she, in order 
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to enter the service of défendant, gave up an established business of 
more or less value in the city of Philadelphia, and she allèges in lier 
déclaration that she had established a lucrative business as a stenog- 
rapher and typewriter in the city of Philadelphia, which was then and 
there worth to her a large sum, and so forth, and that the défend- 
ant, in discharging her without cause, committed a breach of this con> 
tract, and that thereby a cause of action accrued to her. We do no: 
deem it necessary in the case before us to pass upon the merits of 
this contention of the plaintiff. The question for us is whether the 
plaintiff, if her position be tenable, has a présent cause of action which 
can be maintained in a court of law. 

The trial judge held that such cause of action existed, and instruct- 
ed the jury, as before stated, that if they believed from the évidence 
(which was the written contract contained in defendant's letter of 
April 17, 1904, set out hereinbefore) that the plaintifï in accepting 
the said contract and entering upon such employment gave up an es- 
tablished business in the city of Philadelphia, such as was mentioned 
in the provisions of said contract, and moved to the city of Freder- 
icksburg, and there entered upon the service called for in said letter, 
and faithfully performed ail the duties required of her in the prem- 
ises, and that défendant thereafter and without justifiable cause dis- 
charged the plaintiiif from said employment and repudiated the ar- 
rangement to make provision for her as thus contemplated by the said 
codicil, then the undertaking to make such provision by adding a 
codicil to his will constituted a binding contract upon him properly 
enforceable in equity against his estate or for breach of which dam- 
ages could be recovered in law against him in his lifetime. 

The verdict of the jury as to the présent value of the $5,000 which 
was to be provided for plaintiiif in the codicil to defendant's will was 
based upon an estimate made by an actuary, giving the âge of the de- 
fendant at 47 years, and counting the net value of $5,000 insurance on 
a life at that âge to be $2,378.05. This latter amount, with $100 added 
by the jury, makes the whole amount of the verdict. Now, assuming 
that the expressed intention of the défendant, as set out in his letter 
to the plaintifï, to make a codicil to his will and bequeath her the sum 
of $5,000, was a contract based upon sufficient considération to support 
it, when could a breach of it occur such as to entitle the plaintifï to 
bring her suit ? AU the authorities agrée that one may, for a valuable 
considération, and in some instances a good considération, renounce 
the absolute power to dispose of his estate at plcasure and bind him- 
self by a contract to dispose of his property by will to a particular 
person, and that such contract may be enforced in. the courts after 
his decease, either by an action for a breach against the personal rep- 
résentative or in the proper case by a bill in the nature of spécifie per- 
formance against his heirs, devisees, or personal représentative. John- 
son V. Hubbell, 10 N. J. Eq. 332, 66 Am. Dec. 773. However, we hâve 
been unable to find a.ny case in which the right to recover damages in 
an action at law for an alleged breach of such contract during the 
life of the testator has been upheld. Indeed, the principle generally 
declared is that such contracts are susceptible of enforcement only after 
the death of the testator by bill in equity for spécifie performance, 
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and it is well said in the .case of Bolman v. Overall, 80 Ala. 451, 3 
South. 624, 60 Am. Rep. 107: 

"The principle upon whieh courts of equlty undertake to enforce the «xecu- 
tion of snch agreements is referuble to its jurlscliction over the subject of 
spécifie performance. It is not elaimed, of course, that any court has the 
power to compel a person to exécute a last wiil and testament, carrying out 
his agreement to bequeath a legacy, for thin can be done only in the lifetime 
of the testator, and no breach of the agreement eau be assumed so long as 
he lives, and after his death he is no longer capable of doing the thlng agreed 
to be done. Tliere can be no doubt but that a person may make a valid 
agreement blnding himself legally to make a partlcular disposition of his 
property by last will and testament. Tlie law permits a man to dispose of 
his property at his pleasure, and no good reason can be assigned why he may 
not make a légal agreement to dispose of his property to a particular indivldu- 
al or for a particular purpose as well by will as by a conveyance to be made at 
some spécifie future period or upon the happening of some future event. It 
may be unwise for a man in this way to embarrass himself as to the final dis- 
position of his property, but he is the disposer by law of his own fortune and 
the sole and best judge as to the time and manner of disposing of it. A 
court of equity will decree the spécifie performance of such an agreement upon 
the recognized princlples by which It is govemed in the exercise of thls branch 
of its jurisdiction." 

In the case of Rivers v. Rivers, Executors, 3 Desaus. (S. C.) 195, 
4 Am. Dec. 609, the court, in sustaining the propriety of a court of 
equity recognizing and enforcing such an agreement, very properly 
remarked : 

"A man might renounce every power, beneflt, or rlght whieh the law gives 
hlm, and he will be bound by his agreement to do so, provîded the agreement 
be entered Into fairly, without surprise. Imposition, or fraud, and that It be 
reasonable and moral." 

The case of Johnson v. Hubbell, supra, which is a leading case upon 
the subject we hâve under discussion, and in which, we may say, al- 
most every view of the question is presented, was a bill in equity 
filed by the complainant to hâve spécifie performance as to the dis- 
position of property which his father had agreed to make by will and 
failed to do so. The facts are substantially thèse: Hannah Johnson, 
the mother of the complainant, at the time of her marriage with com- 
plainant's father, Robert Johnson, was possessed of large and valuable 
property. During the coverture she joined with her husband in the 
sale of a part of her property for a considération of $20,000, which was 
received by the husband and expended in the improvement of prop- 
erty which he held in his own right. The mother died, leaving the 
father and two children, the complainant, and a sister surviving, and 
at the time of her death she left real estate of the value of about $80,- 
000. By the laws of New Jersey the complainant was entitled by in- 
heritance to two-thirds and his sister to one-third of the estate of their 
mother, and the father, Robert Johnson, was tenant by the courtesy of 
his deceased wife's real property. The father was also the owner of 
a large estate in his own right, and in this situation he entered into an 
agreement with his son, the complainant, by which the son conveyed 
to his sister an equal interest in the mother's property, the father 
agreeing to make them equal in his will ; otherwise upon the refusai 
■of the son to divide equally the mother's estate, the father declared 
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his purpose to leave the larger portion of his estate to the daughter. 
The sister was présent and concurred in this arrangement, and, as be- 
fore stated, the complainant conveyed to her one-half of the deceased 
mother's property. The father died leaving a will by which he entire- 
ly eut off and excluded the complainant from ail right and participa- 
tion in his estate. The court held that this contract was enforceable 
in equity, that it was founded upon sufficient considération, and that, 
the father having failed to provide in the will for the son as he had 
agreed to do, in considération of the fact that the son was parting with 
property to which he was legally entitled, the court would decree spé- 
cifie performance according to the terms of the original agreement, 
and, to quote the language of the opinion : 

"In this case the son performed his part of the agreement He pald a 
valuaWe considération and parted wlth his property." 

But, as will be seen, no cause of action accrued to the plaintifï un- 
til the death of his father, because it was not known until that event 
that the father would disregard his part of the agreement, and it is 
said in one of the notes to the case : 

"It is obvions that an agreement to make a certain disposition of property 
by devise is one which, strictly speaking, wiil not support an action in the par- 
ty's llfetlme, because any testamentary instrument is by Its nature revocable. 
No one can tell what It will be until the maker dies, and he has his whole 
llfe in which to perform the covenants." 

Numerous authorities are cited to support this principle. 
As before suggested, we do not consider it necessary at this junc- 
ture to pass upon the validity of plaintifï's claim as respects the provi- 
sion to be made for her by a codicil to defendant's will; but, how- 
ever that may be, it is our opinion" that whatever her right is, and 
whether her remedy be by action at law for breach of the contract or 
by bill in equity for spécifie performance, her cause of action does not 
accrue until the defendant's death, because, if defendant's letter can 
be construed into an enforceable contract to bequeath to plaintifï $5,- 
000 by a codicil to his will, there can be no breach whilst the défend- 
ant lives, for to the very last moment of his life he may carry out 
his expressed intention. It is true there is authority for the position 
that in some instances under an. agreement to bequeath property the 
person to whom the bequest is to be made may in the lifetime of the 
proposed testator, in order to prevent the loss of the property through 
extravagance or other misconduct of the latter, file a bill quia timet 
on the equity side of the docket to hâve such testator declared a trustée 
to the extent of the claim; but the elementary writers and the judicial 
décisions ail seem to be in harmony in support of the proposition that 
upon an agreement to make a will an action at law does not lie dur- 
ing the lifetime of the proposed testator. It would seem that the fact 
that bills quia timet based upon contracts for the disposition of prop- 
erty by will are entertained, as stated above, in the lifetime of the 
proposed testator, gives additional strength to the position that an ac- 
tion to enforce the contract iself cannot be maintained until after his 
death. 
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For the reasons given we are of the opinion that there is error in 
the judgment of the Circuit Court below, and that the same should be 
reversed. 

Reversed. 
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VICTORIA COPPER MINING CO. v. RICH. 

(Circuit Court of Appeals, Slxth Circuit June 25, 1908.) 

Nos. 1,792, 1,793. 

Ejectment— Judgment fob Value of Pbemises— Michigan Statuts. 

3 Comp. Laws Mlch. §§ 10,996, 10,997, provide that in an action of eject- 
ment, where défendant makes claim for Improvements, plaintiflf may also 
hâve submltted to the jury the question of the value of the premlses 
wlthout improvements, and if no waste had been conimitted, and if he 
recovers, may at hls élection abandon the promises to défendant, in which 
case "judgment shall be rendered against the défendant for the sum so 
estimated by the jury, wlth costs of suit, which judgment shall be a lien 
upon the premlses In question, and exécution may issue on such judg- 
ment and be levled upon sald premlses, and the same may be sold by 
virtue thereof, in the same manner and wlth llke effect as any other real 
estate of the défendant." Held that, where such a judgment was render- 
ed, plaintlfC was entitled to the issuance of an exécution at any time, not- 
wlthstanding the fact that by section 10,981 défendant was entitled as 
matter of right to a new trial at any tlme withln three years, but that 
such judgment was not a gênerai judgment against défendant, and the 
exécution could only be levled on the premises in controversy in the ac- 
tion. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

See 147 Fed. 380, 77 C. C. A. 558. 

The following is the opinion of KNAPPEN, District Judge, in the 
court below: 

The defendant's motion asks: First, that exécution upon the judgment for 
the value of the land, under 3 Comp. Laws Mlch. 1897, § 10,997, be stayed un- 
tll the expiration of the three-year perlod withln which défendant is entitled 
to a new trial; and, second, that proceedlngs under the exécution, so far as 
the judgment for value is concerned, be llmlted to a sale of the premises 
In question. 

1. The conclusion reached Is that exécution Is Issuable Immediately upon 
the entry of judgment, notwithstanding the statutory provision for a new 
trial. 

The statute contalns no express limitation of the rIght to immédiate Issue. 
After providing for the rendering of judgment, It provides that exécution may 
issue thereon and be levled upon such premlses, and the same sold by virtue 
thereof. 3 Comp. Laws Mlch. 1897, § 10,997. The provision for judgment for 
the value of the land, wlthout improvements, is part of the gênerai scheme of 
the statutes pertalnlng to ejectment. Where plalntlff prevails, and the de- 
fendant does not ask to hâve the value of hls improvements determined, or 
where, in the case of such request, the plaintiff elects to pay the estimated 
value of the improvements, wrlt of possession is provlded. 3 Comp. Laws 
Mich. 1897, § 10,978; 1 Stevens' Michigan Practlce, pp. 388-399. Otherwlse 
■ plaintiff is entitled to exécution for the value of the land wlthout improve- 
ments or waste. No reason is apparent for Inferrlng a différence in législative 
Intent, except as such Intent is shown by a différence in statutory language. 
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There Is no materlal différence In the language of the two statutcs eitccl. 
The former reads: "Execution may issue on sucti judgment," etc. And the 
latter: "The plalntifif recovering such judgment shall be entltled to a writ of 
possession." Neither statute contains an express provision for the immédiate 
Issue of writ It has, however, been held that the statutory right to a new 
trial does not militate against the right of immédiate writ of possession. 
Dawson v. Chlppewa Circuit Judge, 127 MIch. 328, 8G N. W. 801. 

A simllar construction of the provision for exécution upon judgment for 
value would seem natural. The fact that another statute (section 10,986) 
expressly provides that possession talien under the writ, by virtue of any re- 
covery in ejectment, shall not be affected by any vacating of judgment, does 
not, to my mind, indicate a distinction between the writ of exécution and the 
writ of possession, for, however much sueh provision might hâve seemed nec- 
essary in a case wliere p<issession had been transferred under the writ, no 
necesslty is apparent in the case of exécution sale. Moreover, the Suprême 
Court of MIchigan has seemingly construed the statute in question as per- 
mitting a sale under exécution at any time after judgment, without référence 
to the right of rédemption ; tlie purehaser under the exécution sale simply talî- 
ing title subjeet to the right of the défendant to defeat it by taliing a new trial 
at any time within the statutory three years. Coolc v. Circuit Judge, 70 Mlch. 
94, 37 N. W. 906. 

This construction of the décision of the Suprême Court in the case last 
cited is adopted by Mr. Stevens. 1 Stevens' MIchigan Practice, § 204, p. 414. 
This seems to be the view talien In Newell on Ejectment, p. 824. Such con- 
struction does not nullify the statute (section 10,981) provlding for a new trial. 
The right remains unafïected by the sale, from the fact that the purehaser 
takes his title subjeet to be defeated upon defendant's élection to talie a new 
trial. In the absence of législative provision, the fact that compétition is 
lessened on account of the liabillty of the sale to be set aside fumishes no suf- 
flcient reason for a différent construction than that adopted. 

Indeed, the evil of lack of compétition, where no property is liable to be 
sold except the premises in question, is not greater than always exists in cases 
of mortgage foreclosure and exécution sale generally, whlch are In this state 
always subjeet to be defeated by the exercise of the right of rédemption. 
While this court doubtless possesses the power, independently of statute, to 
stay exécution in a proper case, yet the fact that the only statutory provision 
for staying exécution is limited to cases of application for a new trial is not 
without significance. 3 Comp. Laws Mich. 1897, § 10,983. 

There is no apparent force in the contention that the granting of Immédiate 
exécution would interfère with the assertion of the statutory lien, enforceable 
In equity, for the amount paid for the tax titles held invalid. Whatever lien 
the défendant may hâve, on account of his tax titles, would seem to be unaf- 
fected by a présent sale under exécution. If upon a new trial the défendant 
prevails, the lien becomes unlmportant. If upon such new trial the plaintiff 
again prevails, the status of the lien would seem to be then the same as now. 

2. Should tlie exécution run against the defendant's property generally? 

3 Comp. Laws Mich, 1897. § 10,993, 10,996 provide (in substance sufflclent for 
the purposes of this inquiry) that the jury trying an action of ejectment 
shall, if the flnding be for the plaintiff, détermine upon defendant's request 
the increased value of the premises by reason of betterments made thereon 
by the défendant during an actual and peaceable occupation, and upon plain- 
tiiï's counter request (whlch can be made only when défendant makes the 
request above mentioned) the value of the premises at the time of the trial, 
in case défendant had made no betterments and committed no waste. Section 
10,997 provides for an absolute right of élection by the plaintiff, within a spec- 
ified time, to abandon the premises to défendant at the value estimated by 
the jury, and hâve judgment entered thereon "against the défendant for 
* * * the suni so estimated by the jury, with costs of suit, whlch judg- 
ment shall be a lien upon the premises in question, and exécution may issue 
on such judgment and be levied upon such premises, and the same may be 
sold by virtue thereof, in the same manner and with like effect as any other" 
veal estate of the défendant." Section 10,998 requlres the plalntifif (In case of 
failure to eleet to so abandon the premises to défendant) to pay to the clerk 
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of the court, for the use of the défendant, wlthln a specifled tlme, the snm 

assessed for bettennents, wlth Interest thereon, and that until such sum is paid 
no wrlt of possession shall Issue upon the Judgment. Failure to make such 
payment is made an abandonment of plaintlff's claim of title to the premises 

The provisions cited extend to cases of uudivlded interests in lands. The 
Jury found plaintifC owner in fee of an undivided 8/20 of the premises, found 
the value of the entire land $25,600, without betterments or waste, and that 
the betterments made by défendant had not increased tlie value beyond the 
waste committed. The plaintlff elected to abandon the land to défendant, 
and judgment was entered that the "plaintlff do recover against the said 
défendant the sum of $9,647.70, belng 8/20 of the value of said premises so 
estimated by said jury, together with hls costs and charges by him about hia 
suit, in thls behalf expended, to be taxed, and that thls judgment be a lien 
on said premises, and that said plaintifC hâve exécution for the collection 
thereof, according to the force, form, and effect of the statute in such case 
made and provided." 

The question Is whether, In addition to the remedy by enforcement of lien 
on the premises, exécution can run against the defendant's property general- 
ly, both real and Personal ; or whether plaintlff is limited in the satisfaction 
of hls judgment to an enforcement of hls lien under exécution upon the de- 
fendant's interest In the premises. 

At common law a défendant against whom recovery was had in ejeetment 
could recover nothing on account of betterments. No matter how peaceable 
hls possession, or how great hls good faith, the Iniprovements passed to the 
plaintlff by hls recovery In ejeetment. A recovery of the liind of judgment 
hère in question is purely the resuit of statutory provision, growing out of the 
practice In equity, and provisions of the civil law framed for the protection 
of a good-falth occupant. Sedgwlck & Walt on Trial of Tltle to Hiand. §§ 
690-603; Burkle v. Circuit Judge, 42 Mlch. 513, 4 N. AV. 192; Lemerand v. 
Rallroad Co., 117 Mich. at page 314, 75 N. W. at page 763. 

The Suprême Court of Mlchlgan has, in at least two cases, applied the pro- 
visions of the statute in question to suits in equity brought to restraln pro- 
ceedlngs In ejeetment. Sherman v. Cook Co.. 98 Mich. 61, 57 N. W. 23; Mc- 
Kenzle v. A. P. Cook Co., 113 Mlch. 4.52, 71 N. W. 868. The élection to abandon 
the land to défendant, and to hâve judgment and lien for its value, is glven 
plaintlff only when the défendant avalls hlmself of the statutory provision for 
the protection of his betterments. The provision is In dérogation of the com- 
mon law. It is the gênerai rule that where a right of recovery is purely 
statutory, and a remedy Is expressly glven by the statute, any other remedy 
than that so given will be deemed excluded unless the contrary appears ex- 
pressly or by falr and reasonable implication from its nature, or purpose, or 
the language employed. Black on Interprétation of Laws, § 99. As said by 
Mr. Justice Campbell In Chapman v. liumber & Sait Company, 20 Mich. at 
page 366: "It is certalnly an elementary principle that, where a statute 
créâtes a right and accompanles it wlth a spécifie remedy, it excludes other 
remédies." In Dewey v. Goodenough, 56 Barb. (N. Y.) at page 58, it is said: 
"As a gênerai rule, where a statute is intended to abrogate a common-law right, 
or to confer a right not vested by the common law, it will be so construed as 
not to go beyond the letter, and not even to that extent, unless It appears to 
be according to the splrit and intent of the act." In Miller v. Clark, 60 Mich. 
at page 165, 26 N. W. at pages 872, 873, the Suprême Court of Mlchigan, 
speaklng of the statute in question, said: "The only right and authorlty for 
the entry of any judgment of thls character Is derived from this statute, and 
it would seem, owlng to its extraordlnary provisions, that it ought to be strict- 
ly construed as against the plaintlff." 

The précise question hère raised has not, so far as appears from briefs of 
counsel or the examination made by the court, been expressly answered by the 
décisions of courts of states other than Mlchigan, the provisions of whose 
statutes upon thls gênerai subject vary greatly. The Suprême Court of Mlchi- 
gan has not In express terms passed upon the identlcal question hère raised, 
although it Is believed It has done so by implication. Except so far as the 
statute may hâve been so impliedly construed, its construction must be de- 
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termlned by référence to the spedflc language of the statutory provision In 
question, and the gênerai rules of construction. 

It la urged that the provision of the statute that "judgment shall be en- 
tered agalnst the défendant," Ig an expllcit déclaration that a personal Judg- 
ment Is Intended, and that thls idea of personal judgment Is further neces- 
sarlly Involved in the provision that the premises affeeted by the lien may be 
sold under the exécution "In the same mannér aud with the llUe efCect as any 
other real estate of the défendant." 

The language "judgment shall be rendered agalnst the défendant" is not, 
to my mind, concluslve of an intent to make the judgment a personal one. 
The splrit and Intent of the statute, wbich is primarily for the protection of 
the défendant, and not of the pîaintlff, Is not such as to Justify from thls 
language alone a necessary Inference of an intent to create a personal lla- 
bility against the défendant, except so far as that liability is to be satisfled 
by the enforcement of the lien provided. If such further personal liability, 
so uiiirkedly in dérogation of the common law, were intended, it would seem 
natural to hâve so provided by express words. A judgment in form against 
the défendant, to be satisfled only by enforcing the lien thereunder, is not 
unnatural, as the lien created by the judgment is only upon the interest of 
those who are bound by the judgment as parties or prlvles. Platz v. Bngle- 
hardt, 138 Mich. at pnge 491, 101 N. W. 849. 

The provision that tlie premises be sold under the exécution "In the same 
manner and with the like effect as any other real estate of the défendant" 
is not, to my mind, equiv.alent to a déclaration that any other real estate 
of the défendant may be likewlse sold under the exécution. There is no such 
express déclaration. Such construction, moreover, vfould produce the peculiar 
resuit of excluding by natural (though not, perhaps, necessary) Implication the 
liability to exécution of defendant's goods and chattels, which under exécu- 
tions upon Personal judgments are usually required to be exhausted before 
sale of real estate is permitted. To my mind, the natural Interprétation of 
the language of the statute is thls: It gives a judgment for the value of the 
premises and maires thls judgment a lien upon the defendant's interest there- 
In (judgments not belng generally in Michigan liens upon elther real or Per- 
sonal property). It provides for enforcing thls lien by writ of exécution un- 
der which levy is to be made and sale of the defendant's Interest In the premises 
had; the remedy provided for collecting judgment by way of enforcing thls 
lien belng exclusive. The provision that the sale under the exécution to en- 
force the lien shall be had "in the same manner and with the llke effect as 
any other real estate of the défendant" Is Interpreted as meaning "In the 
same manner and with the like effect as real estate of défendants general- 
ly under exécution sales." In other words, the statutea pertaining to sales of 
real estate on exécution on Judgments generally are made to apply to sales 
under exécution for the enforcement of the adjudged statutory lien. Such 
construction is not inconsistent with the letter of the statute. It is in direct 
harmony with its splrit. It is not Inconsistent with the characterizatlon above 
quoted of the provisions of thls statutory judgment, as "extraordinary." It 
must be remembered that under this statute the plalntiff is glven the abso- 
lute right of élection, whether to pay for the defendant's improvemeuts or to 
sell the defendant's interest in the land for the recovery of the value of the 
plaintiff's Interest thereln. The défendant is given no choice whatever, nor 
has he any claim upon the land for his betterments, except such as is sub- 
Ject to be eut off by plaintiff's élection to enforce his statutory lien for the 
value of the land. The défendant cannot even enforce the payment of its 
award for betterments against the plalntiff personally, for, notwithstanding 
the express provision that the plalntiff in default of élection to abandon the 
premises "shall pay to the clerk of the court for the use of the défendant such 
sum as shall hâve been assessed for buildings and improvemeuts," it is held 
that no Personal recovery is permitted ; defendant's only safeguard belng the 
prohibition of the issue of writ of possession until such payment is mrfde. 
Lemerand v. Railroad Co., 117 Mich. at page 314, 75 N. W. 763 ; Gulld v. Kidd, 
48 Mich. 309, 12 N. W: l."i8; 1 Steveus' Mich Practice, page 388. 

The construction so adopted of the statute hère in question is thus In 
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harmony with the construction of the counter provision for the protection oî 
tlie défendant just referred to. It is In harmony with the characterization of 
this Judgment as "a spécial monoy judgment and constructlve éviction."' Long 
V. Sinclair, 38 Mich. 91. It is in harmony with the form given In the practice 
books, which is followed in the judgment entry in question. 1 Stevens' Mich. 
Practice, form 135, page 434. It Is net inconsistent with the fact that in sev- 
eral cases (Including Rawson v. Parsons, 6 Mich. 400; Miller v. Clark, 60 
Mich. 162, 26 N. W. 872; Bertram v. Cook, 44 Mich. 396, 6 N. W. -868; s. c. 
86 Mich. 356, 49 N. W. 42; Platz v. Englehardt, 138 Jlich. 485, 101 N. W. 849; 
Sherman v. Cook, 98 Mich. 61, 57 N. \\\ 23) which hâve been before the Su- 
prême Court, where judgments in substantially the form above given hâve been 
rendered, no criticism has been niiide upon the form of the judgment. In none 
of thèse cases does any question seem to hâve been raised of the enforce- 
ment of tlie judgment otherwise than by exécution for the satisfaction of the 
statutory lien. The construction hère adopted is likewlse in harmony with 
the decree entered by the Suprême Court of Michigan in Mackeuzie v. Cook, 
supra, which provided that: "If the A. P. Cook Co., Ltd., does elect to aban- 
don the land, then no exécution to be Issued, according to the analogy of the 
statuie, shall run against the défendants personally, nor shall they be per- 
sonally liable excepting for the costs of this cause." It is true that the case 
referred to was in equlty, to restrain the prosecution of an ejectment suit, 
and that the provision as to exécution was thus wlthln the équitable discré- 
tion of the court, and therefore does not necessarily amount to a judicial con- 
struction of the statute. But it is not clear that the relief frora personal lia- 
billty was based upon équitable considérations. This is the only case, so far 
as I am aware, in which the Suprême Court of Michigan has had occasion to 
expressly déclare with respect to personal llabllity of a défendant under a 
judgment of this nature. 

I do not understand counsel in this case to hâve knowledge of an actual 
practice to sell under the exécution for value anything beyond the interest in 
the premises afCected. The fact that the judgment for costs is collectible out 
of other property than defendant's interest in the premises in question, and 
that thus, under the construction hère adopted, either the plaintiff may bave 
two exécutions, or the one exécution may contain two différent prœcipes, as 
to the manner of collecting judgments, is not signiflcant. 3 Comp. Laws 
Mich. 1S97, I 11,201, which provides for including exécution for costs in the 
plaintiff 's writ of possession, has been constraed as giving an élection to take 
separate writs. Davpson v. Chippewa Circuit Judge, 127 Mich. 328, 86 N. W. 
SOI. No reason is apparent why a différent rule should prevail with respect 
to the case hère presented. 

I am the better contented with the resuit reached from the fact that under 
the verdict rendered plaintiff has not been put to a real and substantial élec- 
tion whether to pay for the betterments or to take juôgment for value (as the 
betterments were found to be of no value above waste), but rather to an élec- 
tion between a writ of possession and judgment for value. There is possible 
room for doubt whether the statute was intended to apply to such a case, but 
this question does not seem to be open. 

An order will be entered permitting the immédiate issue of exécution, but 
with the provision inserted therein or indorsed thereon Ihniting the enforce- 
ment of the judgment for the value of the land to the levy upon and sale of 
the defendant's interest in the premises lu question. In my opinion no amend- 
ment of the judgment entry is necessary. 

D. H. Bail, for Ancil J. Rich. 

C. D. Hanchette, for Victoria Copper Mining Co. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

FER CURIAM. The orders made by the Circuit Court which were 
brought hère on writs of error by the respective parties are afErmed 
upon the grounds stated in the opinion of Judge Knappen, who pre- 
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sided in the court below. We are satisfied with the reasons given by 
him, and adopt his opinion as a sufficient statement of the reasons 
on which we approve and affirm the orders in question. 



LOESBR V. SAVINGS DBPOSIT BANK & TRUST CO. OF EX,YRIA, OHIO. 

(Circuit Court of Appeals, Sixth Circuit August 8, 1908.) 

No. 1,535. 

1. JuDGMENT— Vacation Aiteb Tebm— Void or Eeeoneotjs Judgment. 

The fact tliat a Circuit Court of Appeals, reviewed a judgment of a 
court of banlîruptcy on appeal, wlien under the law it was reviewable 
only on pétition to revise, under Bankr. Act July 1, 1898, c. 541, § 24b, 
30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), does not render its judgment 
a nulllty ; but it Is, at most, erroneous only, and the court has no power 
to expunge it on motion at a subséquent term. 

2. SaME— PSESUMPTION OF VALIDITY. 

When the power of a court to expunge one of Its judgments Is Involied 
on the ground of Its nullity, every presumption In favor of the judgment 
whlch does not contradlct the record must be Indulged. 

8. Bankruptct— Judgment of Bankeuptcy Court— Mode of Review. 

The judgment of a court of bankruptcy determlning the claim of a chat- 
tel mortgagee to assets in the hands of a trustée In bankruptcy is one on 
a controversy arising in bankruptcy proceedings and reviewable by the 
Circuit Court of Appeals on appeal, under Bankr. Act July 1, 1898, c. 541, 
I 24a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3431). 

[Ed. Note. — ^Appeal and review la bankruptcy cases, see note to In re 
Eggert, 43 C. O. A. 9.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

L. J. Grosman, Frederick L. Taft, and Nathan Loeser, for appellant. 
W. W. Boynton, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This case was heard upon an appeal from 
a decree of the District Court sustaining a chattel mortgage made by 
the bankrupt, Mrs. Chadwick, to the Savings Deposit Bank & Trust 
Company. We reversed the decree and held the mortgage unenforce- 
able against the bankrupt's trustée. The ground upon which this con- 
clusion was reached is fully shown in the opinion of the court. 148 
Fed. 975, 78 C. C. A. 597. The opinion was filed November 22, 1906. 
Subsequently the case was taken by appeal of the bank to the Suprême 
Court, where on April 37, 1908, the appeal was dismissed without 
opinion. The mandate to this court recites only that the appeal was 
dismissed "for the want of jurisdiction." It would be idle to speculate 
as to the grounds upon which this action was taken. 

On May 25, 1908, the Savings Deposit Bank & Trust Company en- 
tered a motion to vacate the judgment entered at the November ses- 
sion, 1906, and dismiss the appeal. The ground stated in the motion 
is as follows: 

"The défendant says as ground of this motion that this court was entlrely 
-without jurisdiction to enter said judgment of reversai, and consequently ItB 



LOE8BR V. 8AVINQS DEPOSIT BANK & TRUST CO. 213 

Judgment Is vold. The case came Into thls court by appeal from the District 
Court of the Northern District of Ohio, and was net appealable because of the 
fact that the proceeding was one in bankruptcy, from which an appeal would 
only lie from an order declaring or refusing to déclare said Cassle L. Chadwick 
a bankrupt, or from an order granting or denying a discharge, or from an 
order allowing or rejecting a debt or claim of $500 or over, and said appeal 
was not founded upon either of said gronnds. Wherefore the said défendant 
the Savings Deposit Bank & Trust Company pray the court to vacate and 
set aside such entry of reversai as made without jurisdictlon by this court." 

The power to vacate a judgment may undoubtedly be exercised 
during the term of the court at which it was rendered ; but it is equal- 
I3' well established that, after the term has ended, final judgments and 
decrees pass beyond the control of the court, unless the power to cor- 
rect, vacate, or modify is reserved by some step taken during the 
term by which the court reserves its right of action. Bronson v. 
Schulten, 104 U. S. 410, 36 L. Ed. 797. Neither the statutes of the 
State nor their practice or décisions are controlling in this matter over 
the courts of the United States. Bronson v. Schulten, cited above. 
In the case cited the court said : 

"It is whether there exists in the court the authority to set aside, vacate, 
and modify Its final judgments after the term at which they were rendered 
and this authority can neither be conferred upon nor withheld from the 
courts of the United Stat«s by a statute of a state or the practice of its 
courts." 

But it is said that this rule has no application to judgments which 
are absolutely void, that such a judgment is a mère nullity, and may 
be expunged as might a surreptitious entry. For the purpose of 
this case we shall assume this distinction to exist. 1 Black on Judg- 
ments, §§ 306, 307. But what is an absolutely void judgment? It 
is one which is a mère semblance of a judgment. One in which an 
essential élément to the rendition of any judgment is lacking, as that 
the court had no jurisdiction over the parties, or none over the sub- 
ject-matter. A void judgment binds no one. It is a nullity. It pro- 
tects no one acting under it. 

This motion is predicated upon the suggestion that the judgment 
of the District Court was not appealable and could only be reviewed 
under the supervisory power conferred by section 24b of the bankrupt 
act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3432]).' 

First. Assuming that the decree of the District Court was review- 
able and not appealable, the fact that we erroneously exercised juris- 
diction under the appeal does not make the judgment a nullity. It 
was, at most, an error to be corrected by a timely application to this 
court upon a pétition to rehear or by resort to some appellate pro- 
cédure for the correction of error. We had jurisdiction to détermine 
whether the case was appealable under section 24a or 2oa of the bank- 
rupt act, or only reviewable upon a pétition to review under section 
24b. An erroneous détermination of that somewhat cloudy question 
will not render the judgment void but only erroneous. But counsel 
say that the question of jurisdiction under the appeal is not shown by 
the record to hâve been raised or decided, and that this takes the judg- 
ment outside of the principle referred to. The distinction is not 
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sQund. The subject was one within the gênerai jurisdiction of this 
court. The procédure by which our appellate jurisdiction might be 
invoked was either by a pétition for review under section 24b, or by 
an appeal in one of the several subjects mentioned in 35a, or by ap- 
peal under the gênerai appellate jurisdiction conferred by section 24a 
"of controversies arising in bankruptcy proceedings from the courts 
of bankruptcy from which they hâve appellate jurisdiction in other 
cases." 

When the power of this court to expunge one of its judgments is 
invoked upon the ground of its utter nullity, every presumption in 
favor of the judgment, which does not contradict the record, must 
■ be indulged. Limited as is the jurisdiction of the inf erior nisi prius 
courts of the United States and subject to a presumption against 
jurisdiction throughout the progress of a cause, yet the judgments 
of thèse tribunals are not nullities, although jurisdiction is not shown 
upon the record. Such judgments are, although jurisdiction is not 
apparent, binding upon the parties and such apparent want of juris- 
diction is available only in some form of review by a superior court. 
Dowell V. Applegate, 152 U. S. 327, 337 et seq., 14 Sup. Ct. 611, 
38 L. Ed. 463; Kempe, Lessee, v. Kennedy, 5 Cranch, 173, 185, 3 
L. Ed. 70; Skillern's Ex. v. May's Ex., 6 Cranch, 267, 3 L. Ed. 
220; Des Moines Nav. Co. v. lowa Homestead Co., 123 U. S. 652, 
557, 559, 8 Sup. Ct. 217, 31 L. Ed. 202; Evers v. Watson, 156 U. 
S. 527, 533, 15 Sup. Ct. 430, 39 L. Ed. 520. In Des Moines Nav. 
Co. v. lowa Homestead Co., 123 U. S. 552, 557, 8 Sup. Ct. 317, 31 
L. Ed. 202, the question arose as to whether a judgment relied upon 
as res adjudicata was a void judgment. It was objected that the judg- 
ment both of the Circuit Court and of the Suprême Court affirming 
that of the Circuit Court were void for want of jurisdiction. The 
suit was one which had been removed from the state court to the Cir- 
cuit Court of the United States. The removal was upon the ground 
of diversity of citizenship; but the record showed that it was not 
a removable case, because some of the défendants who did not join 
in the removal were citizens of the same state with the plaintiflf. 
Ail of the défendants, however, appeared in the Circuit Court and 
answered, no objection being made to the jurisdiction at any stage 
of the case, and a final judgment upon the merits was rendered. 
Touching this question, the court said : 

"Ilere the question Is wliether, If ail the parties were actually before the 
Circuit Court, the decree of this court on appeal is absolutely void, if It ap- 
pears on the face of the record that some of the défendants who dld not joln 
in the pétition for removal were citizens of the same state with the plaintIfC. 
It was settled by this court at a very early day that, although the judgments 
and decrees of the Circuit Courts might be erroneous, if the records failed to 
show the facts on which the Jurisdiction of the court rested, such as that 
the plaintiffs were citizens of différent States from the défendants, yet that 
they were not nullities, and would bind the parties until reversed or other- 
wise set aside. In SIdllern's Executors v. May's Executors, 6 Cranch, 267, 
3 L. Ed. 220, the Circuit Court had taken jurisdiction of a suit and rendered 
a decree. The decree was reversed by this court on appeal, and the cause 
remauded, with directions to proceed in a partlcular way. When the case got 
back it was discovered that the cause was 'not within the jurisdiction of the 
court,' and the judges of the Circuit Court certified to this court that they were 
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opposed In opinion on the question whether It could be dlsmlssed for want of 
jurlsdlctlonafter thls court had acted thereon. To that question the followlng 
answer was certifled back: 'It appearing that the merits of the cause had been 
flnally decided in thls court, and that Its mandate requlred only the exécution 
of its decree, it Is the opinion of this court that the Circuit Court Is bound to 
carry that decree into exécution, although the jurlsdlctlon of that court be 
not alleged In the pleadlngs.' That was in 1810. In 1825, McCormlck v. 
Sullivant, 10 Wheat. 192, 6 L. Ed. 300, was decided by this court. There a 
decree hi a former suit was pleaded in bar of the action. To this a replieation 
was flled, alleging that the proceedings on the former suit were coram non 
judice, the record not showlng that the complalnants and défendants In that 
suit were citlzens of différent states ; but this court held on appeal that 'the 
courts of the United States are courts of limited, but not of inferior, juris- 
diction. If the Jurisdiction be not alleged in the proceedings, their judgments 
and decrees may be reversed for that cause on writ of error or appeal ; but 
until reversed they are concluslve between the parties and their prlvles.' 
'But they are not nulllties.' There bas never been any departure from this 
ruie." 

It follows therefore from the exercise of jurisdiction that there is 
an incontestable presumption that the court determined that it had 
jurisdiction under the appeal. 

Second. But we made no mistake in treating the case as properly 
hère by an appeal under the gênerai appellate jurisdiction of this court. 
The case presented a "controversy" arising in bankruptcy. It involved 
the claim of the bank under a chattel mortgage to assets in the posses- 
sion of the bankrupt's trustée. The bankrupt court, under the broad 
powers conferred by section 2 of the bankrupt act, had the power to 
détermine controversies relating to the estate of the bankrupt in its 
possession, whether the controversy related to the title or to liens 
thereon or rights therein. The property hère involved had been sur- 
rendered by the bank to the trustée ; the bank reserving its rights 
against the proceeds of sale. Having the actual possession, it mat- 
tered nothing whether the trustée instituted a proceeding to bring 
the bank in for the détermination of the controversy, or whether the 
bank had intervened by pétition to assert its rights. Whitney v. Wen- 
man, 198 U. S. 539, 35 Sup. Ct. 778, 49 L. Ed. 1157 ; Wolkowich v. 
Mason, 150 Fed. 699, 703, 80 C. C. A. 435. 

Certain it is, whether the bankrupt was brought in under the power 
of the court, under section 2 of the act, to "bring in or substitute ad- 
ditional persons or parties in proceedings in bankruptcy when nec- 
essary for the complète détermination of a matter in controversy," 
or came in as intervener, there was no objection made at any time to 
the jurisdiction over either the property or the person of the claim- 
ant. In Whitney v. Wenman, 198. U. S. 539, 25 Sup. Ct. 778, 49 L. 
Ed. 1157, the trustée filed a bill in equity in the District Court against 
parties claiming rights against property of the bankrupt in his posses- 
sion. The jurisdiction was sustained under section 2 of the bankrupt 
act. In that case the court said : 

"Kor can we pereelve that it makes any différence that the Jurisdiction is 
not sought to be asserted in a summary proceeding, but resort is had to an 
action in the nature of a plenary suit, wherein the parties can be fiilly heard 
after the due course of équitable procédure." 

The case of First National Bank v. Title & Trust Co., 198 U. S. 
î?&a, 25 Sup. Ct. 693, 49 L. Ed. 1051, was one in which the property 
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in controversy was not within the possession of the trustée, and the 
défendant objected to the jurisdiction of the District Court over both 
the property and his person. The proceeding there which the court 
held reviewable and not appealable was the order of sale to which 
the bank had objected. Upon this objection being overruled, they did 
not abandon but asserted their daim. This was held not to be a 
waiver. In the case styled In re McMahon, 147 Fed. 684, 689, 77 
C. C. A. 668, we explained that case as one holding that the order of 
sale was a step in bankruptcy which was reviewable. In Wolko- 
wich V. Mason, 150 Fed. 699, 703, 80 C. C. A. 435, the Circuit 
Court of Appeals for the First Circuit made the same explanation. 
Manifestly, the case did not overrule Hewit v. Berlin Machine Works, 
194 U. S. 296, 300, 24 Sup. Ct. 690, 48 L. Ed. 986. In York Man- 
ufacturing Co. v. Cassell, 201 U. S 344, 26 Sup. Ct. 481, 50 L,. Ed. 
782, the claimant came in by pétition to set up a claim against prop- 
erty in the possession of the trustée. The decree of the bankrupt 
court came by appeal to this court and went by appeal to the Suprême 
Court. We entertain no doubt, if the question be open for considéra- 
tion upon such a motion as this, that the case was appealable and not 
reviewable, and that we had complète jurisdiction. 
The motion to vacate is denied. 



STANDARD SAVINGS & LOAN ASS'N v. ALDRIOH. 
(Circuit Court of Appeals, Slxth Circuit. July 23, 1908.) 

No. 1,788. 

1. Motions — Ceeditoes' Suit— Oedeb Fixing Amount of Claim— Poweb to 

Set Aside. 

In a creditors' suit an order flxing the amount of an Intervener's claim 
Is Interlocutory only and may be set aside for good cause shown at any 
tlme before the close of tlie term at which final decree in the cause is 
entered. 

2. Building and Loan Associations— Powebs—Subsceibino fob Stock or 

Anotheb Association. 

A building association, organlzed under a statute permitting such as- 
sociations to be created "for the purpose of building and improving home- 
steads and lending money to the members only," bas no power to become 
a shareholder in another simllar association organlzed under the same 
statute, nor can the latter lawfully lend It money as such shareholder. 

3. Same — Poweb to Boeeow Monet. 

A building association, organlzed under a statute providlng that "not 
more than one-half of the funds received by the association In any one 
month shall be applled to the payment of withdrawing shareholders un- 
less otherwise ordered by the directors ; and when the demands of with- 
drawing shareholders exceed the funds applicable to their payment they 
shall be paid lu the order in which their notice of withdrawal bas been 
glven" — has no power, express or Implled, to borrow money to meet the 
claims of withdrawing shareholders, and a contract for a loan to be so 
used, with the knowledge of the lender, is ultra vires and cannot be en- 
forced. 

4. Cobpobations— Liability fob Money Boebowed— Ultea Viees Oontbact. 

To entitle a lender of money to a corporation ou an illégal contract to 
recover the same as money received and which in equity it ought not 
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to retaln, the burden rests upon the lender to prove that the corporation 
beneflted by such money, either by acquiring property whlch It retains or 
by expending It in tlie payment of légal obligations. 

6. Building and Loan Associations. 

Intervener lent the défendant, a building association, whlch was Insol- 
vent, money to be used, and whlch was used, In paying off withdrawing 
shareholders, taking as security notes and mortgages. The association 
had no power to borrow money for such purposes, nor to pay withdrawing 
shareholders when Insolvent. Held, that intervener could not recover 
the money so lent, either upon the contract or in equlty. 
« 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Thls Is an appeal from a decree dlsmissing a pétition filed by an Intervener 
In a ereditor's suit pending in the Circuit Court. The Standard Savings & 
lioan Association and the Michigan Savings & Loan Association are two cor- 
porations organized under the gênerai law of Michigan provlding for the 
création of building and loan companies. The Michigan Association became 
Insolvent. Under a gênerai credltors' blU filed in the Circuit Court, dlversity 
of citizenship existing, a receiver was appointed, its assets impounded, and 
the credltors who desired to share in the distribution of assets required to 
file their claims Among the credltors who came in by Intervention to assert 
a clalm was the Standard Savings & Loan Association. The claim, as stated 
In the pétition, was for money loaned, originally aggregatlng $05,000, which, 
by crédits, had been reduced on April 1, 1901, to $46,103.67. To secure thls 
indebtedness it was averred that the Michigan Association had assigned 
certain real estate mortgages made to it by borrowing members. Thèse 
securlties, the petitloner consenting, were turned over to the receiver ; the 
order providlng that such lien as the Standard Association had against 
them should be transferred to the fund which should be realized from their 
collection by the receiver, A decree, by consent of the receiver, was entered 
July 1901, flxing the amount of the indebtedness of the Michigan Association 
to the Standard Association on account of the transaction referred to at 
$44,240.33, but reserving any question of the "status" of the claim or Interest. 
In July, 1904, thls order was vacated so far as it determiued any indebted- 
ness, and the receiver allowed to withdraw hls answer and to file défenses 
to the claim. Upon a final hearin? the iudge denied ail relief and dlsmissed 
the intervening pétition. 

D. C. Rexford, for appellant. 
De Forest Paine, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts as above). 1. 
There was no error in vacating the order determining the indebted- 
ness of the Michigan Association to the Standard Association. Al- 
though" the order was made at a subséquent term, yet the order set 
aside was not final, but interlocutory, and, upon good cause shown, 
might be set aside at any time before the close of the term at which 
the final decree was enrolled. Loeser, Trustée, etc., v. Savings Bank 
(decided at this session) 163 Fed. 212. The facts upon which the 
court acted in setting aside that order and allowing défense to be 
made to the claim amply justified the action of the court. 

2. The origin of the debt in question was this: In November, 1897, 
the Michigan Association, though still a going concern, was in fact 
insolvent, and much in need of money to satisfy demands of with- 
drawing shareholders. In this emergency it appiied to the Standard 
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Association for assistance. The negotiations were carried on by their 
respective secretaries, Galvin for the Standard Association and Wem- 
ple for the Michigan Association. Thèse secretaries were the real 
managers of thèse associations and, to quote counsel, "were the whole 
thing." The évidence makes it plain that the purpose of the Michi- 
gan Association in borrowing was to pay ofï importunate withdraw- 
■ing shareholders, and this purpose was as well known to the lender 
as the borrower. Indeed, Mr. Galvin, the man of ail work. for the 
Standard Association, and the negotiator of the loans, admits that the 
original plan was that the money loaned should be paid direct to such 
withdrawing shareholders, and that he therefore paid to himself, in his 
character of withdrawing shareholder, $3,500, but did not carry ont 
the scheme of direct payments further because of bookkeeping com- 
plications. To carry out the arrangement the Michigan Association 
subscribed to the requisite number of shares in the Standard Associ- 
ation, and upon the footing of a shareholder applied for and obtained 
the loans in question, using same as stated above. That the Michi- 
gan Association had no power to become a shareholder in the Stand- 
ard Association is not disputed. The enabling act under which both 
associations were organized provides that such companies may be cre- 
ated "for the purpose of building and improving homesteads and 
lending money to the members only." Comp. Laws Mich. 1897, §§ 
7554, 7581. The investment of funds in the shares of a company 
organized for a like purpose is beyond the scope of the most libéral 
view of the incidental or implied powers of such companies. The ob- 
jects of such associations being only to lend the funds contributed by 
members for the purpose of building and improving homesteads, one 
such association could not become a member of another, nor could it 
lend its own funds except to its own members for the purpose indi- 
cated. The concession therefore that the Michigan Association could 
not legally become a member of the Standard Association, and that 
the latter could not legally lend its money to an association which was 
not and could not lawfully become a member, has not been inadver- 
tently made. Thompson on Building Associations (2d Ed.) p. 315, § 
114; 4 Am. & Eng. Enc. of L. (2d Ed.) p. 1028; Kadish v. Garden 
City Eoan Ass'n, loi 111. 531, 38 N. E. 236, 42 Am. St. Rep. 256 ; 
North Am. Building & Loan Ass'n v. Sutton, 35 Pa. 463, 78 Am. Dec. 
349; Mechanics' Association v. Agency Co., 24 Conn. 159. 

The question as to whether, in the absence of statutory authority, 
such an association has the power to borrow money for the. legiti- 
mate purposes of the association, such as to pay maturing shares and 
thereby avoid recalling or assigning profitable investments, has not 
often arisen and need not be hère decided. The English authorities 
need to be distinguished, for they turn, in the main, upon whether the 
loans were made in accordance with rules adopted by the association 
made by authority of the gênerai enabling acts. In Murray v. 
Scott, 9 App. Cas. 519, 538, it was held that the incorporating act 
having given power to the members to make rules and régulations 
for the conduct of the business, not in conflict with the objects and 
purposes of the society or the terms of the act, was broad enough to 
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sustain a rule allowing the managers to borrow for the legitimate 
purposes of the business; but such a power, resting upon implica- 
tion, is not an unlimited power to borrow. In the case just cited, the 
Earl of Selborne very well said : 

"The only real and true llmlt of the rule making power, as to a matter 
not governed by the gênerai law of the realm or by any express prohibition 
In the statuts, must be that pointed out by Gifford, L. J- The power cannot 
be so exercised as to make the society a thlng différent froin a beneflt 
building Society f ormed for the purpose and in the manner defined by the act." 

In CunliflFe Brooks Co. v. Blackburn & District Benefit Society, L. 
R. 9 App. Cas. 857, it was held upon full considération that, when 
no rule allowing borrowing had been adopted, overdrafts were bor- 
rowings and ultra vires. The matter is generally regulated by stat- 
ute in the United States, and in Wilson v. Parvin, 119 Fed. 652, 56 
C. C. A. 268, we held that under the Tennessee incorporating act such 
associations had power to borrow for the legitimate purpose of their 
business. The Michigan statute providing for such associations con- 
fers no power to borrow, but does not in terms prohibit such trans- 
actions. If the Michigan Association had any such power, it arises 
by necessary impHcation and must therefore be limited to the neces- 
sary and legitimate purpose of the organization, as defined in the 
enabling act. Goss v. Peters, 98 Mich. 113, 57 N. W. 28, constru- 
ing an act defining the powers of mutual fire insurance companies, 
points clearly to a very narrow power of borrowing by such associ- 
ations as those hère involved, if an^ such power exists under any cir- 
cumstances. 4 Am. & Eng. Enc. of L,aw, 1023 ; North Hudson Bldg. 
Ass'n V. Hudson National Bank, 79 Wis. 31, 47 N. W. 300, 11 L. R. 
A. 845 ; Blackburn Building Ass'n v. Cunliffe Brooks Co., L. R. 22 
Ch. Div. 61, 70. The members of the Michigan Association had 
adopted no rules authorizing the managers to borrow money for any 
purpose; but, assuming that the corporation had an implied power 
through its directors and managers to borrow money, it was a power 
limited to the necessary and légal purposes and objects of the busi- 
ness. The known and assumed purpose for which this money was 
borrowed was to pay ofï withdrawing members. Of this purpose 
the lending association had full notice through its secretary, by whom 
the whole matter was arranged and negotiated. The évidence makes 
this clear, and we so find the fact to be. The power to borrow mon- 
ey to pay ofï withdrawing stockholders cannot be legitimately inferred 
or implied. The scheme of the enabling act, as indicated by the gên- 
erai purpose of such associations as well as by the terms and con- 
ditions under which shareholders are allowed to withdraw dues paid 
in and a proportionate share of the profits earned, is that only cur- 
rent income shall be so applied. The withdrawal of a shareholder 
is the withdrawal of capital pledged primarily to creditors and to car- 
ry on the business for which the association was organized. The 
funds applicable therefore to the payment of withdrawing sharehold- 
ers is the fund arising from the current contributions of a solvent and 
going association, and no other funds can be legitimately so applied. 
This we think plain from the relation of shareholders to such associ- 
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atîons and îs plaînly indicated by the proviso of the sixth section of 
the enabling statute: 

"That not more than one-haK of the funds received by the association in 
any one month shall be applicable to the payment of withdrawing sharehold- 
ers unless otherwlse ordered by the directors; and when the demands of 
withdrawing shareholders exceed the funds applicable to their payment they 
shall be paid in the order In which their notice of withdrawal bas been 
given." 

We conclude therefore that no authority existed, express or implied, 
to borrow money to meet the claims of withdrawing shareholders. 
Such a borrowin^ would not be for the purpose of paying debts and 
liabilities in due course of business. Blackburn Building Society v. 
Cunliffe Brooks Co., h. R. 23 Ch. Div. 61, affirmed in L. R. 9 App. 
Cas. 857. Appellants, as we hâve before stated, had notice that the 
borrowing was for the payment of withdrawing shareholders and are 
constructively charged with knowledge that the managers were acting 
without power in so doing and in assigning the mortgages of bor- 
rowing shareholders to secure the loan. A contract beyond the scope 
of the power of the Michigan Association, express or implied, can- 
not be enforced by an appeal to the rules of estoppel. Any such ap- 
plication of the doctrine would be, in efïect, to enlarge the power of 
the corporation in accordance with the discrétion of its managers, violât" 
ing thereby the rights of innocent shareholders and a sound public poli- 
cy. Central Transportation Co. v. PuUman's Palace Car Co., 139 U. 
S. 60, 11 Sup. Ct. 478, 35 L. Ed. ^5 ; Railway Co. v. Keokuk Bridge 
Co., 131 U. S. 371, 389, 9 Sup. Ct. 770, 33 L. Ed. 157 ; Miller v. In- 
surance Co., 92 Tenn. 167, 176, 21 S. W. 39, 20 L. R. A. 765 ; Mc- 
Cormick v. Market Bank, 165 U. S. 538, 549, 17 Sup. Ct. 433, 41 L. 
Ed. 817 ; Nat. Permanent Benefit Building Society v. Williamson, L. 
R. 5 Ch. App. 309 ; California Bank v. Kennedy, 167 U. S. 363, 368, 
17 Sup. Ct. 831, 42 L. Ed. 198. In McCormick v. Market Bank, cited 
above, the court said: 

"The doctrine of ultra vires, by whlch a contract made by a corporation 
beyond the scope of its corporate powers, Is unlawful and void, and wlll not 
support an action, rests, as thls court has often recognized and affirmed, 
upon three distinct gronnds: The obligation of any one contracting with a 
corporation to take notice of the légal limlts of its powers; the interest of 
the stockholders, not to be subject to risks which they hâve never undertaken ; 
and, above ail, the interest of the public that the corporation shall not 
transcend the powers confer-red upon It by law. Pearce v. Madison & Indian- 
apolis Railroad, 21 How. 441, 16 Z,. Ed. 184; Plttsburgh, etc., Railway v. 
Keokuk & Hamilton Bridge Co., 131 U. S. 371, 384, 9 Sup. Ct. 770, 33 L. Ed. 
159 ; Central Transportation Company v. Pullman's Palace Car Co., 139 U. S. 
24, 48, 11 Sup. Ct. 478, 35 L. Ed. 55." 

More than this, the Michigan Association was insolvent at the time. 
This fact, without more, suspended the power and right of the di- 
rectors to apply any funds to the payment of withdrawing sharehold- 
ers. This we held in regard to this very association in Aldrich v. 
Gray, 147 Fed. 453, 77 C. C. A. 597, where we held that the receiver 
might recover the funds so illegally paid out to such shareholders. 
That it is not shown that the appellant company knew that insolvency 
existed when the first loan was made in November, 1897, may, for the 



purpose of this case, be conceded; but, when the last $40,000 was 
paid over, it had constructive knowledge, for it had caused its own 
treasurer, Mr. Wilson, to be placed in the board of directors of the 
borrowing company for the purpose of discovering whether the con- 
dition of the Michigan Association was such as to justify further ef- 
fort to save it. Going into the board as the représentative of the 
Standard Association, it was charged with the knowledge which he 
could not escape without willf ully shutting his eyes ; but, irrespective 
of notice of insolvency, the Standard Association knew that the mana- 
gers were borrowing money and assigning securities for an illégal 
purpose. They are therefore in no sensé entitled to the footing of 
an innocent party. 

Conceding the utter illegality of the contract, the appellants in the 
court below and hère say that they abandon and repudiate the contract 
and sue only to recover money which the appellee association received 
and which ex aequo et bono it ought to retain. The principle to 
which the appellants appeal is perfectly plain and well settled. Al- 
though the managers of the Michigan Association had no power to 
borrow money for such purposes, yet, to the extent that the money 
has not been expended or has been paid out in discharge of legiti- 
mate obligations of the association, it would be unjust and inéquitable 
that it should not be held accountable. Pullman's Palace Car Co. v. 
Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108; 
Aldrich v. Bank, 176 U. S. 618, 628-636, 20 Sup. Ct. 498, 44 L. Ed. 
611 ; Parkersburg v. Brown, 106 U. S. 487. 1 Sup. Ct. 442, 27 L. Ed. 
238; Logan Bank v. Townsend, 139 U. S. 67, 11 Sup. Ct. 496, 35 
L. Ed. 107; In re Cork, etc., Railway Co., L R. 4 Ch. App. Cas. 
748, 760; Travelers' Insurance Co. v. Tohnson City, 99 Fed. 663 
666, 40 C. C. A. 58, 49 L. R. A. 123 ; Perkins v. Boothby, 71 Me, 
91, 97; Ditty v. Dominion Bank, 75 Fed. 769, 22 C. C. A. 376 
Louisîana City v. Wood, 103 U. S. 294, 26 L. Ed. 153; Hedges v 
Dixon County, 150 U. S. 182, 186, 14 Sup. Ct. 71, 37 L. Ed. 1044 
In re National Permanent Benefit Building Society, L. R. 5 Ch. App. 
309, 313 ; Cunliffe Brooks Co v. Blackburn Building, etc., Society, L, 
R. 9 App. Cas. 857; In re Blackburn, etc., Society, L. R. 22 Ch.'Div 
61, 71. This right of recovery is based upon an implied promise to 
return the money or property so received or to make compensation 
to the extent that it has actually benefited by its application to the 
discharge of actual liabilities incurred in the legitimate course of 
business. In Travelers' Insurance Co. v. Mayor, etc., of Johnson 
City, 99 Fed. 663, 666, 40 C. C. A. 58, 49 L. R. A. 123, this court 
had occasion to deal with the question as to whether there was any 
liability in conséquence of an issue of railroad bonds by a municipal 
corporation in aid of a railroad company. The bonds having been 
held void (Johnson City v. C. C. & C. Railway Co., 100 Tenn. 138, 
44 S. W. 670), an action was brought by a holder of bonds against 
the city for money had and received to its use. Speaking for this 
court, Taft, Circuit Judge, said : 

"Such an action Is based, not on an express or implied contract, but up^m 
an obligation whleh the law supplies from the circunistances, because, ex 
seguo et bono, the défendant should pay for the benefit which he has devivod 



222 163 FEDERAL RBPOETER. 

at the expense of the plalntlff. It~is an obligation which the law supplies, be- 
cause otherwise, It would resuit In the unjust enrichment of the défendant at 
the cost of the plalntlff. It Is an obligation which arises only when the défend- 
ant bas recelved money or property from the plalntlff and approprlated the 
same to his own use, either when he mlght hâve elected not to take It, or, hav- 
Ing the power to do so, mlght retum the beneflt thus Incurred to the plalntlff, 
and falls to do so." 

In that case the city had received the shares for which the bonds 
had been issued to the railway company, but, having no power to make 
the subscription, it had none to receive or hold the share. The con- 
struction of a railway station was held not to inure to the benefit of 
the city because it had been erected on the railway's property and was 
not the property of the city. No direct benefit having been received, 
relief was denied. In Parkersburg v. Brown, the holders of the void 
obligations were permitted to follow the property acquired by their 
use. In lyouisiana City v. Wood, cited above, a recovery was allowed 
for the money received upon the void obligations ; the proceeds hav- 
ing been applied by the city for the very purpose, a lawful one, for 
which they were issued. In Hedges v. Dixon County, relief was de- 
nied. Referring to Read v. Plattsmouth, 107 U. S. 568, 2 Sup. Ct. 
208, 27 L. Ed. 414, and Louisiana City v. Wood, cited above, the court 
said : 

"In this case, as in Louisiana City v. Wood, the city got the full pecuniary 
considération for the bonds, and applied the money to the very purpose for 
which they were issued, and upon well-settled prinriples, if the securlties 
given for the money so obtained proved Invalid or détective for any reason, 
there was a clear légal, as well as moral, obligation to refund the money which 
had been so advanced to and received by the city. The circumstanoes and 
conditions which gave the holders an équitable rlght In those cases to re- 
cover from the municipality the money which the bonds represeuted do not 
exist In the case unrter considération, where the county received no part of 
the proceeds of the bonds, and no direct money beneflt, but merely derived 
an incidental advantage arising from the construction of the railroad, upon 
which advantage it would be impossible for the court to place a pecuniary 
estima te, or say that it would be equal to such portion of the bonds In 
question as the county could lawfully hâve issued." 

In re National Benefit Society, 5 Ch. App. 309, 313, was a case in 
which a building and loan society had borrowed money, having no 
power to borrow. It was held that the lender had no légal debt and 
no équitable claim for a recovery. In respect to the claim for équi- 
table relief, Giffard, L. J., said: 

"A class of cases has been referred to on that subject, the principal of 
which are In re German Mining Company (1) and In re Cork and Youghal 
Railway Company (2), the latter of which was before the Lord Chancellor and 
myself a short time ago. I hâve no hésitation in saying that those cases 
bave gone quite far enough, and that I am not rtisposed to extend them. They 
were decided upon a princlple, recognized In old cases, beglnning with Marlow 
V. Pitfleld (3), where there was a loan to an Infant, and the money was 
spent In paylng for necessaries, and In another case of a more modem 
date, where there was money actually lent to a lunatlc, and it went In 
paylng expenses which were necessary for the lunatlc. In such cases It has 
been held that, although the parties lending the money could maintain no 
action, yet, Inasmuch as his money had gone to pay debts which would be 
recoverable at law, he could corne into a court of equlty and stand In the 
place of those credltors whose debts had been so paid. That is the princlple 
of those cases. It is a very clear and definite princlple, and a princlple 
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which ought not to be departed from. Then It Is sald that the présent case 
is brought wlthln that principle. I do not think It necessary to go througb 
the évidence. Suffice It to say that there is no proof whatever that one 
sixpence of this money went in payment of any debt which was recoverable 
against the Company." 

In Cunliffe Brooks Co. v. Blackburn Building & Loan Society, 
cited above, it appeared that the association had no power to bor- 
row, but that it had made large overdrafts at its bankers and had as- 
signed mortgages of borrowing members as security for any balance. 
It was held that such overdrafts were borrowings and ultra vires, and 
that the bankers were not creditors and were only entitled to hold 
the securities as a security for repayment of so much money as should 
be shown to hâve been applied to the legitimate debts and liabilities 
of the association. 

The facts that appeîlants hold certain mortgages made by borrow- 
ing shareholders of the Michigan Association as security for the mon- 
ey loaned to the Micljigan Association does not materially improve 
its situation. The managers assigned thèse securities illegally and 
appeîlants are constructively charged with knowledge of their want 
of power. Their utmost right to hold on to them is to retain them 
as security for so much of the loan as shall appear to hâve gone to 
the benefit of the Michigan Association by discharging légal debts 
and liabilities which would otherwise be valid claims against that Com- 
pany. This was the rule applied in Blackburn Building & Loan So- 
ciety V. Cunlifïe Brooks Co., L. R. 23 Ch. Div. 61, 71, where it was 
said by Lord Selborne that "the burden of showing that they are en- 
titled to anything lies upon them (the lender) and not upon the other 
side." To same effect is In re Permanent Benefit Building Society, 
L. R. 5 Ch. App. 309, 313. If this money was applied to pay o'ff 
withdrawing stockholders, the association has not been benefited. To 
quote from the opinion of Judge Swan upon this point: 

"The claim that petitloner can recover for money had and received on 
the ground that the Michigan Association has had the benefit of the money 
and ex aequo et bono should repay it cannot be raaintained upon thèse facts. 
The only persons who received benefits were the withdrawing members of 
the Michigan who were not entitled to it. Such paynients, instead of being 
bénéficiai to the association, hastened Its failure and diminished its resources 
by reducing its membership and glving withdrawing members what they had 
no right to receive when there were no funds in the treasury. This was the 
first necessary effect of such payments. Its second was the wrong done to 
the remaining members whose share in its nssets is by so much the less 
because of what was paid to withdrawing members. The third and necessary 
effect, and that scarcely the less injurious than the first, is that if the claim 
of petitloner Is sustained, and it is given the status of a créditer, the members' 
rights in the assets of the Michigan Association are subordinated to peti- 
tloner, and they can share only In the assets, If any there be remaining 
after petitloner's claim is paid." 

The burden of showing that the association has been benefited by 
the use of this money, and to what extent, is upon the lending asso- 
ciation. The appeîlants hâve not met this burden. It is a possible 
thing that some part of the money loaned went to the payment of le- 
gitimate obligations; but, if so, this has not been pointed out in such 
a definite way as to justify any modification of the decree of the Cir- 
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cuit Court. The very purpose of the loan was to pay off withdraw- 
ing shareholders, and the original agreement that the funds should 
be paid by the Standard Association direct upon such claims was only 
abandoned after some claims had been so paid, on account of book- 
keeping diffîculties. Wemple, the secretary of the Michigan Asso- 
ciation, says that the money was ail so paid out. The inferences from 
the book entries found in the évidence of Aldrich that possibly some 
other obligations were also paid in part from that source are too 
vague to enable us to say that a single dollar is shown to hâve been 
paid upon legitimate debts. 

The suggestion that, because moneys paid to withdrawing share- 
holders may be recovered by the receiver, we should treat the money 
so supplied as though it had not been dissipated at ail, would be to 
throw the whole chance of loss upon shareholders who did not with- 
draw and are not responsible for the precarious condition of the as- 
sociation or of the cîaim which the appellants assert. The burden 
was upon complainant to show to what extent the money borrowed 
had benefited the lending association. It has not shown that any part 
of the money paid out to withdrawing shareholders has or can be col- 
lected. 

This is fatal to any relief, and the decree of the court below must 
be affirmed, with costs. 



THE FRANK K. ESHERICK. 

THE MARS. 

(Circuit Court of Appeals, Fourth Circuit July 22, 1908.) 

No. 767. 

Collision— Steameb and Tow oi- Meeting Tug — Négligent Navigation of 
TuG AND Tow. 

A collision at a bend in the Pasquotanlj; river between a barge In tow 
of a tug passing up around the bend, which was on their starboard side, 
and a descending steamer, lield due solely to the fault of the tug and 
barge In failing to so navigate as to keep the barge on Its own side of 
the river ; it beiug eonceded that the passing Itself at that point was 
usual and proper, the river being from 125 to 150 feet wide, and the 
prépondérance of the évidence showing that the steamer was as close 
to the rlght banli as she could get. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, § 80.] 

Appeal from the District Court of the United States for the Eastem 
District of Virginia, at Norfolk. 

J. W. Wilcox, for appellants. 
Floyd Hughes, for appellee tug. 
Edward R. Baird, Jr., for appellee barge. 

Before PRITCHARD, Circuit Judge, and McDOWELL and DAY- 
TON, District Judges. 

DAYTON, District Judge. On August 1, 1906, a colHsion occurred 
between the steamer Thomas Newton and the barge Mars, in tow of 
the tug Frank K. Esherick, in a bend a little below Sawyer's Wharf, 
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în the Pasquotank river, in North Carolina. The hour was about 7 
p. m., the weather was clear, and the waters high from récent 
heavy rains. At the time the steamer was descending the river on 
its way from Norfolk, Va., to Elizabeth City, N. C. The tug and barge 
were ascending the river on their way to Norfolk. Just above Saw- 
yer's Wharf or landing a bend in the river occurs, foUowed by a reach 
of some 700 or 800 feet, followed by another bend to the left, when 
descending the river, where the collision occurred. The width of the 
river in this last bend is from 125 to 150 feet. The steamer was a 
wooden vessel 96 feet long, with a beam of 16 feet, and of about 
39 tons burden. The tug was 68 feet, with 17-foot beam, and of about 
66 tons burden. The barge was 150 feet long and with a beam of 
23 feet. The steamer had on board a cargo of 150 barrels of lime, 40 
barrels of flour, 350 bushels of corn, a quantity of household goods, 
and a number of passengers. The results of the collision were the 
sinking of the steamer and the burning of her upper works by reason 
of the action of the water on the cargo of lime. This libel was filed 
August 2, 1906, by appellants in the court below, claiming that the 
collision was due to the incompetency of those in charge of the tug and 
barge, their failure to keep the barge upon her side of the river, and 
towing with a hawser of too great length. The masters of the tug and 
barge filed answers, substantially the same, to the efïect that the colli- 
sion was due to the fact that the steamer, instead of keeping to its side 
of the river, ran down the center of the channel at too great speed. 
The court below, after hearing the évidence, on March 6, 1907, held the 
collision arose solely because of the négligence of the navigator of 
the steamer, and dismissed the libel, with costs. 

In our view of the case it will not be necessary to discuss to any 
great extent several of the questions so ably and earnestly argued by 
counsel on both sides. The légal rule that the décision of the court 
below is not to be disturbed unless clearly against the weight of the 
évidence may be taken for granted. The technical rules of common- 
law pleading do not prevail in admiralty, and we may therefore dis- 
miss the objections made on the grounds that the libel did not spe- 
cifically enough set forth certain particular acts of alleged négligence 
proven on the trial, such as the failure to blow bend and danger 
whistles, and that it did not set forth the condition of the current. Ail 
thèse matters were considered by the court below, its decree determined 
several of them, and, as we will hereinafter indicate, several of them 
were matters immaterial to the true solution of the issue. 

Much of the argument of counsel on both sides is devoted to the 
question as to which, under the circumstances, was the "incumbered 
vessel" and entitled to the right of way. On the one hand, it is insist- 
ed that the steamer was the descending vessel in a swollen river, with 
an unusual swift current, and entitled under the rules to the right of 
way. On the other hand, it is insisted that although the tug was the 
ascending vessel, yet, it having the barge in tow, became the "incum- 
bered vessel," and in conséquence the steamer was legally bound, not 
only to avoid collision, but also the risk of collision with it. After 
careful considération, we are entirely satisfied that this rule that the 
unincumbered vessel must avoid both collision and risk thereof with 
163 F.— 15 
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the incumbered one is right. It is in fact so well settled now that it 
admits of no question. At the same time the détermination of what 
makes a vessel "incumbered" cannot be reduced to a mathematical 
démonstration. It could not be insisted that a battleship ascending a 
river should be held, as against a passenger steamer descending, an 
"incumbered" vessel, because of the fact that it was towing its steam 
launch behind it. Each case must be governed by its own peculiar con- 
ditions, and the ascertainment of which in fact is the greatest incum- 
bered, not alone by its tow, but by other conditions, must dépend upon 
those pecuHar conditions. In this case, after sifting the testimony, 
it would seem to us the conditions would make it hère very hard to 
détermine which was incumbered. The captain of the tug says she 
was capable of towing in thèse waters séven barges. She had but 
one. With it he was ascending the river around a graduai bend with 
three or four times the horse power of the steamer. On the other 
hand, the steamer was loaded rather heavily, and was unquestionably 
greatly affected by the unusual current. But it seems to us clear that 
it is not necessary or material for us to détermine which was the in- 
cumbered one ; for in our view the application of the rule cannot be 
made, for this reason: AH testimony agrées that it was perfectly 
legitimate and proper for thèse vessels to pass each other in this and 
other like bends of this river, and that it was constantly done. Cahoon, 
captain of the steamer, says: "We always hâve been doing it." Capt. 
Whitehurst, in answer to the question : "Is it not a fact that passenger 
steamers, in meeting thèse tugs and tows, are passing and meeting 
them continually in the bends of that river?" — answered: "Yes, sir; 
everwhere, night and day. I hâve been running there from one to five 
times a week, six or seven years." Capt. Richardson says it is "a com- 
mon occurrence." Dryden, captain of the tug, repeatedly says there 
was plenty of room to pass, that he had repeatedly passed towboats 
and barges in thèse bends, and had never had any trouble passing round 
them, and that it was not the détermination to pass that was wrong 
or négligent on "the part of the steamer, but solely the manner in which 
she undertook to make the passage. Common sensé and observation 
teach us that danger, more or less, attends ail navigation, as it does 
many other pursuits in life. They also teach us that navigation of such 
waters as thèse would be almost completely stopped if, crowded with 
vessels ascending and descending, one or the other, in passing, should 
be compelled to stop and tie up in order to "avoid collision or the risk 
of collision." 

The parties themselves, both in pleadings and proofs, hâve practical- 
ly narrowed this issue down to the single question of which one was 
négligent in eiïecting this passing, or, in other words, failed to keep 
on bis own side. Dryden, master of the tug, in answer to the question : 
"That is what you consider the collision due to entirely, the Newton's 
failure to keep to the right hand side of the bank, and not because she 
should not hâve attempted to pass the barge at the point where she did 
attempt to pass it?" — answers: "Yes; I contend that if he had kept 
to the side, he would hâve gone through ail right." This he réitérâtes 
many times in his testimony, and this statement is in complète ac- 
cord with the défense set up in the answers to the libel. To support 
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this défense he testifies emphatically : "And, instead of keeping to 
the starboard side, which he blowed for, he did not do it, but kept 
deliberately down the middle." He says she was coming down very 
fast, in the center of the stream, if anything on his side, and "as the 
boat drew up nearer Capt. Cahoon was sitting in a chair, and the deck 
hand, I suppose, at the wheel, ,and he was smoking a cigar, and as he 
passed me he said, 'Hey, Captain,' and that is ail I heard until I 
heard his bells." In support of this Davis, assistant engineer of the 
tug in answer to the question: "Where was she [the Newton] in 
the river then?" — answered: "Looked to me like about the middle of 
the river." And again he says: "They kept very near the middle of 
the river, I suppose under one bell." Sayers, master of the barge, 
in answer to the question: "The collision occurred just as she [the 
barge] was coming round the bend ?" says : "She was then turning. 
The motion of her head was almost unnoticeable." In answer to 
the question : "I mean at what point with référence to the middle of 
the river, we will say, for the purpose of making the question clear, 
was the position of the barge?" he says: "I should think the extrême 
bow, f rom the stem of the barge, might hâve been a few feet beyond 
the middle of the river" — and, further "The steamer drifted right 
broadside into the barge as near as I can remember." In answer to 
another question, he stated that he had for 15 hours at the time been 
in the pilot house. 

In contradiction of this contention, Cahoon, master of the steamer, 
contends that he saw the pilot house of the barge first, gave the one 
blast passing whistle, received from the tug its reply of one blast, 
took the starboard side so close to the bank "as to rub the bushes along 
the side," having reduced speed so that he was going with the current 
and two miles per hour in addition, or about five miles per hour; 
that had he reduced below this the current would hâve rendered his 
boat unmanageable, and had he stopped and backed she would hâve 
gone into the woods ; that the barge at the p'oint of the bend, instead 
of turning, went straight across the stream and struck the steamer 
on her port bow some 10 or 13 feet from her stem. In this contention 
he is very clearly sustained by the évidence of Lester, engineer on the 
Newton, who says, "We were lying on the starboard side, so near that 
the bushes were brushing down on our house;" by Aubison, a boat- 
man on her, who says they were on the left hand side, "just as close 
[to the bank] as she could get" ; by Dixon, a deck hand on the steamer, 
who says, "The trees was [were] brushing it [her] ;" by Gregory, a 
farmer and passenger on the Newton, who in answer to the question, 
"How close was the bow of the Newton to the bank when the barge 
struck her?" says, "It was very near. I was on the left-hand side 
or corner of the pilot house, and I did not notice. We were very near 
the bank, probably as near as we can be;" and by Pell, another pas- 
senger, who says, "Then the Newton began to slow her speed after 
she blew the last whistle, and she was moving along right slow near 
the right-hand side;" by Harrison, a deck mate on the Newton, who 
says, "She went close enough to strike the bushes ;" by Puckett, a com- 
mercial traveler and passenger on the Newton, who says the Newton 
was coming down on the right-hand side "as close to the shore as she 
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could get" In view of the évidence of thèse eight eyewitnesses, three 
of whom were passengers and whoUy disinterested, we think the 
weight of the testimony is clearly in favor of the appellants and against 
the appellees as to the positions of the vessels at the time of the col- 
Hsion. 

In this view we are still further convinced by the fact that Dryden, 
the principal witness for the appellees, is quite effectively contradicted 
in his statements that Cahoon was, at the time he passed the tug, 
sitting in the pilot house smoking a cigar, while a deck hand was at 
the wheel. Under thèse circumstances, after careful considération of 
ail the conditions, we are of opinion that neither the tug nor the barge 
were blameless in this collision. On the contrary, we do not believe 
proper measures were taken by the tug to bring the barge around the 
turn and keep it within reasonable limits of its side of the river. We 
do not think that the rudder of the barge was handled with such care as 
to prevent it from going across the river to such an extent as it did, in 
view of its master's and other testimony to the effect that its speed 
was very slow, likely as slow as a mile an hour, and "the motion of 
her head was almost unnoticeable." We therefore détermine that 
the fault was the mutual one of the tug and barge, and that the loss 
should be apportioned equally between them ; each being held respon- 
sible for the one-half thereof. The cause is therefore reversed, and 
remanded for further proceedings, to be had in accordance with this 
opinion. 

Reversed. 



UNITED STATES v. AMERICAN SURETY CO. OF NEW YORK. 

(Circuit Court of Appeals, Fourth Circuit July 24, 1908.) 

No. 810. 

1. PosT Office— Bond of Railwat Postal Clebk— Action fob Breach. 

It Is no défense to an action to recover the penalty for breach of a bond 
given by a postal clerk, conditioned that he would falthfuUy discharge 
ail dutles and trusts Imposed on him, where it is shown that he opened 
and rifled letters eoming into hls hands, that the United States is noit 
Uable to the senders for thelr loss. 

2. Same. 

In such an action, proof that the principal défendant opened lettera 
and packages In the mails and converted the contents to hls own use en- 
tltles the government to recover, and the fallure to prove his appropria- 
tion of particular sums or property alleged goes only to the amount of 
damages recoverable. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maryland. 

For opinion of the court below, see 161 Fed. 149. 

John C. Rose and Morris A. Soper, for the United States. 
James U. Dennis (Samuel K. Dennis, on the brief), for défendant 
in error. 

Before PRITCHARD. Circuit Judge, and WADDIL,Iv and BOYD, 
District Judges. 
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BOYD, District Judge. This suit was brought in the Circuit Court 
of the United States for the District of Maryland by the United States 
on the 7th of November, 1906, to recover from the défendant, the 
American Surety Company of New York, surety upon the bond of 
one Charles W. Hammel, the sum of $1,000, the penalty of the bond 
for an alleged breach thereof by the principal. Beginning on the Ist 
day of December, 1904, and continuing to the Ist day of November, 
in the year 1905, Charles W. Hammel was a railway postal clerk em- 
ployed in the post office establishment of the United States. On the 
Ist day of December, 1904, said Hammel, as principal, and the de- 
fendant, the American Surety Company of New York, as surety, 
duly executed a bond to the United States in the sum of $1,000, con- 
ditioned as follows : 

"The condition of the said obligation was such that If the said Charles W. 
Hammel should from and after the Ist day of December, 1904, faithfully dis- 
charge ail the duties and trusts Imposed on him as such railway postal clerk 
In any railway post office of the plaintiflf to whlch he mlght be assigned, or 
In any position of transfer clerk to whlch he might be detalled, either by law 
or the rules and régulations of the Post Office Department of the United 
States, and should faithfully accoiint for and pay over to Ihe proper officiai 
ail moneys whlch should come into his hands as such railway postal clerk, 
theh the said obligation should be void ; otherwlse of force." 

After setting forth the facts, substantially, as hère given, the plain- 
tif? further alleged : 

"And afterwards, to wit, from the Ist day of December, In the year 1904, 
thence eontinuously untll the ist day of November, in the year 1905, the said 
Charles W. Hammel failed and neglected to discharge ail the duties and trusts 
imposed on him as such railway postal clerk by law and the rnles and régula- 
tions of the Post Office Department of the United States, and durlng said time 
did fail and negleet faithfully to account for and pay over to the proper of- 
ficiai ail moneys which came Into hIs hands as such railway postal derk, and 
the plaintIfC clalms $1,000." 

The défendant entered its pleas to the déclaration non est factum, 
performance, and non damnificatus. The plaintiff filed a replication, 
and the issues were thus raised. The parties, by agreement duly filed, 
waived a jury and submitted the issues of fact arising upon the plead- 
ings, to the court to apply the propositions of law upon the finding of 
the fact, as the court might ad judge proper. Thereupon, without the 
introduction of witnesses to testify orally or by déposition, the fol- 
lowing stipulation, signed by counsel, was filed : 

"It is hereby stlpulated and agreed between the parties hereto, In order to 
render unnecessary the great expense Involved In brlnging very many wit- 
nesses from a great distance to testify In this case, or the uearly equal expense 
that would be incurred in taking the testlmony of such witnesses at or near 
their respective pinces of résidence: That the persons whose names are below 
wrltten In the left-Uand column would respectlvely testify, if examined as wit- 
nesses on behalf of the plalntlfC in this cause, that they had, severally at the 
dates below written beside their respective names, malled as ordinary, un- 
registered mail matter, letters addressed to the persons whose names are also 
written beside the respective names of such witnesses, which letters contained 
In currency or merchandlse the sums or values respectlvely set beside each 
wltness' name, and that no one of the letters so malled by them respectlvely, 
and no part of any of the money or merchandlse inclosed in any of the let- 
ters, was ever recelved back by the said sender thereof or by any other for 
•ald sender. 
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"And It further stipulated and agreed that the sald persons whose names 
are below wrltten as the respective addressees of sald lettera would respectlve- 
ly testlfy, If examlned on behalf of the plalntifC as wltnesses In this cause, that 
nelther they nor any other for them ever recelved any one of sald letters or 
any part of any of the money or merchandlse iuclosed In any of sald letters. 

"And It Is further stipulated and agreed that a witness produced by and on 
behalf of the plalntlfC, would testlfy, If examlned as a witness In this cause, 
that letters addressed respectlvely as each one of the letters in the list here- 
under wrltten and mailed at the places and tlmes speclfied in sald list, would. 
In the regular course of transmission of the means to the places of their re- 
spective destination, pass at sometlme during sald transmission through the 
hands of Charles W. Hammel, mentloned In the bond sued on In this case, 
or be handled by another wlth sald Hammel on the rallway mail car and be 
accessible to him, the sald Hammel, in the performance of hls duties as rall- 
way postal clerk, and, although handled by sald Hammel, would be accessible 
to the other rnllway postal clerks on the same car with the said Hammel, and 
that the said letters would also in sald transmission, both before and after 
they would pass through the hand of sald Hammel or be accessible to hlm, 
be handled by and be accessible to other government postal employés In the 
regular performance of their respective duties. 

"And it is further stipulated and agreed that the sald Charles W. Hammel, 
if produced by and on behalf of the plalntlff as a witness, and If examlned 
as a witness In this cause, would testlfy that during the tlme sald letters re- 
ferred to in the list hereunder written disappeared from the mails, he, the 
sald Hammel, took from the mails passlng through hands or accessible to hlm 
in the regular performance of hls duties as rallway postal clerk letters beliéved 
by him to contain money or merchandlse in them to bis own uses, and that 
the number of letters so taken by him exceeds the number of letters referred 
to in the IM hereunder wrltteu, but that he, the said Hammel, cannot say 
whether or not any of the letters referred to In the list hereunder written 
were among those so taken by him, as aforesaid. 

"And it is further stipulated and agreed that the United States of America, 
plalntlff in this case bas not paid, and bas assumed no obligations to pay, to 
either the senders or the addressees of said letters in the list hereunder writ- 
ten, the sums of money or the values of merchandlse set forth in the list 
hereunder wrltten, and wlll not pay such sums or values, or any of them, to 
any of the sald persons, unless it sh.^11 recover such sums or values from the 
said Hammel or the défendant in this case. 

"And it is further stipulated and agreed that this stipulation may be read in 
évidence wlth the same efCeet as if each one of the said persons had been pro- 
duced and sworn on the witness stand as wltnesses on behalf of the plalntifC 
and had testifled as above In court ; the défendant reservlng ail Its rîghts of 
every description to object to the whole or any part of the said testimony as 
fully as if said testimony had been offered by a witness or wltnesses duly 
sworn and examlned In open court. In the usual manner, and this stipulation 
being made for no other purpose than to save the trouble and expense which 
would be involved in securlng the attendance of or in examining said wltness- 
es in any of the usual ways. 

"And it is further stipulated and agreed that this case may be trled by the 
court wlthout a jury, but reservlng to both the plalntlff and défendant ail 
rîghts of exception, appeal, etc., under section 700 of the Revised Statutes of 
the United States (U. S. Comp. St. 1901, p. 570)." 

Attachée! to this stipulation as to the facts was a list of letters, about 
120 in ail, giving the names of the senders, the names of the ad- 
dressees, when and where mailed, and the destination, together with 
a statement of the value of merchandise claimed to hâve been inclosed 
in some of them and amounts of money claimed to hâve been in- 
closed in others; the total value of the merchandise being $153.99, 
and the total ampunt of the money being $416.49 — altogether, $570.48. 
Thèse several letters, as will be seen in the stipulation, the senders 
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would have testified were duly mailed at the places named, and the 
addressees would have testified were never received, and it is also fur- 
ther shown in the stipulation that in the due course of transit they 
would have passed through the hands of Hammel or through the 
hands of the other postal clerks associated with him in the conduct 
of his business. It was not shown definitely that Hammel took any 
one or more of thèse particular letters, but by référence to the stipu- 
lation filed it will be observed that it contains this statement in regard 
to the facts to be shown by Hammel himself : 

"And it Is further stipulated and agreed tbat the sald Charles W. Hammel, 
If produced by and on behalf of the plalntlH as a wltness, and if examlned as 
a witness in this cause, would testlfy that durlng the time said letters referred 
to in the list hereunder wrltten disappeared from the mails, he. the said Ham- 
mel, took from the mails passlng through his hands or accessible to him in the 
regular performance of his duties as rallway postal clerk letters belleved by 
him to contain money or useful merchaiidise and opeued such letters and con- 
verted the money or merchandise in them to his own uses, and that the num- 
ber of letters so taben by him exceeds the number of letters referred to In 
the list hereunder wrltten, but that he, the sald Hammel, cannot say whether 
or not any of the letters referred to in the list hereunder written were among 
those so taken by him, as aforesaJd." 

The trial judge, upon whom also devolved the duty of ascertain- 
ing the facts, treated the testimony of the witnesses as set out in the 
stipulation as facts found, and thereupon he held as a matter of law 
that the plaintiff was not entitled to recover. Judgment was rendered 
accordingly, and the assignment of error which we are to consider 
is substantially an exception to this ruling. There were two points 
insisted upon by the défendant below, either of which it was contend- 
ed would defeat the United States in this action. The one was, sub- 
stantially, that as the government was under no obligation to refund 
to the senders of letters nor to the addressees the sum or sums lost 
by them or the value of articles lost through the mails, and although 
it may have been shown that money or valuable articles were lost, 
even if the loss was traced to the unfaithful conduct of Hammel, 
such loss could not be considered in estimating plaintifï's damages. 
This contention of the défendant was based upon propositions of 
law which it was insisted applied in determining the right of a bailee 
to sue a third person to recover the possession of property bailed, or 
for damages on account of it, etc. The court readily disposed of this 
proposition adversely to the défendant, in which décision we heartily 
concur. The other point was the contention by the défendant that 
none of the letters specifically set out in the list attached to the stipula- 
tion had been traced to the custody of Hammel, and that there was not 
sufficient évidence to show that any of thèse letters went into his 
hands, or that he purloined any of the articles said to have been con- 
tained in the letters or any of the several sums of money described as 
having been sent enclosed in letters. In considering this last proposi- 
tion the court very properly, as we think, recited the law conferring 
upon the judge authority to direct a verdict, and the court conclud- 
ed that, if the case was being actually submitted to a jury, the évi- 
dence tending to show that Hammel had purloined any of the par- 
ticular letters described in the list was not sufficient to authorize the 
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jury to find as a fact that he did, and it was upon this view of the 
case that the court entered judgment for the défendant. As this is 
the point which we deem to be of importance, we repeat what the 
trial judge said in respect to that question: 

"Hammel worked on the rallway postal cars operated between New Tork 
City and Washington, D. C. One of the Items ot mail on which this suit is 
based is proved to hâve been malled at New London, Conn., addressed to a per- 
son in Waycross, Ga. Other items are proved to have been mailed in Phila- 
delphia, Pa., addressed resiiectively to persons in 13altiinore, and there are in 
ail 120 items included in the claim on which this suit is brought. As to auy one 
of thèse items, is there any évidence, with ail the inferences that a jury could 
justifiably draw from It, sufflcient to support a verdict for the plaintifif that 
the court would sustaln? I am of opinion that there is not. Such a verdict 
would be elearly wroug in the Judgment of the great majority of ordinarily 
reasonable and falr men. 

"Even allowlng hls testlmony full welght In support of the plaintiff's hy- 
pothesls that the défendant is llable, Hammel cannot identify any one of the 
letters as having been taken by hlm. Each one ot those items of mail enu-| 
merated in the stipulation was handled by and accessible to many post office 
employés and subject to possible theft, loss, or destruction by each of them ; 
but beeause thèse items in tlie course of proper transmission througli the mails 
would have passed through the hands of Hammel or been accessible to him, 
and beeause he admits that he stole from the mail during the period when 
thèse letters disappeared, it is sought to hold the surety on hls bond respon- 
sible for the loss of the letters. The évidence is too Inclusive to support the 
suit. 

"The law does not présume the guilt of a person, but it does not follow that 
In such a case as this Hammel is to be consldered as the only thief theu in the 
employ of the post oHice depiirtmeiit. The letters on which the claim Is made 
might have been stolen, lost, destroyed, or mlscarried before or after they 
were accessible to Hammel, or may have been taken by others on the mail car 
with hlm." 

We are not inclined to controvert this position, but it is our opinion 
that it applies exclusively to the question of spécial damages, and the 
court, exercising the province of the jury, had the right to détermine 
that there was no sufîficient évidence to authorize a finding in favor 
of such damages. There is, however, we think another view of this 
case, and that is that one of the conditions of the bond was that Ham- 
mel should faithfully discharge ail the duties and trusts imposed on 
him as a railway postal clerk in the service of the Post Office estab- 
Hshment of the United States, and in the déclaration it is alleged that 
during the time that Hammel was in the service as a railway postal 
clerk, and during the time for which said bond was given, he failed 
and neglected to discharge ail the duties and trusts imposed on him 
as such railway postal clerk by law and the rules and régulations of 
the Post Office Department, etc., and although the testimony may not 
have been sufficient to authorize a finding that he took any one or 
more of the letters particularly described in the list attached in the 
stipulation, yet it was shown, taking his testimony to be true, that dur- 
ing the time covered by the bond, whilst serving as a railway postal 
clerk, he "took from the mails passing through his hands or accessible 
to him in the regular performance of his duties as railway postal clerk 
letters believed by him to contain money or other useful merchandise 
and opened such letters and converted the money or merchandise in 
them to his own use." If thèse were facts, in every instance Hammel 
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committed a breach of the condition of the bond sued on. With in- 
formation in the possession of the prosecuting officers of the United 
States of this character concerning the conduct of Hammel, it was 
their duty to bring a suit upon the bond, and, when such state of 
facts was shown to exist, we think the law clearly contemplâtes that 
a breach shall be declared which would entitle the United States to 
recover the amount of the bond, to be discharged, however, upon the 
payment of such spécial damages as may hâve been proven to exist. 
In the absence of proof of spécial damages, the recovery upon the 
amount of the bond would necessarily be remitted to a nominal 
amount in order to carry the costs in favor of the United States. 

The judgment of the Circuit Court is therefore reversed, in order 
that a new trial may be granted and further proceedings taken in 
accordance with the views we hâve herein expressed. 

Reversed. 



KEK V. BEYAN. 

(Circuit Court of Appeals, Fourth Circuit. July 28, 1908.) 

No. 808. 

1. Tbespas»— EiGHT OF Action— Possession op Plaintiff. 

The wrongful possession of property by a trespasser does not oust the 
possession of the rlghtful owner se as to devest the latter of hls rlght 
to malntaln an action based on the subséquent unlawful entry of another 
than the original wrongdoer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trespass, § 62.] 

2. ADMIBALTT— ATTACHMENT— FEOCESS— VALIDITT— AUTHOBITT TO ISSTJB. 

A monltlon and order for attachment issued in a suit in rem In ad- 
miralty, to which the name of the clerk and the seal of the court were 
afflxed by a person temporarily In charge of the ofBce, but who was nei- 
ther clerli nor deputy, was vold, and possession of the vessel taken by the 
marshal thereunder was that of a mère trespasser. 

8. Teespass— Action— DEPENSES. 

While a marshal was in possession of a vessel under a vold process, 
défendant, as collecter, of the port, plaeed and kept an Inspecter on board 
for the purpose of detaining the vessel under orders from the Seeretary 
of the Treasury. Held, that the unlawful possession of the marshal 
constituted no défense to an action by the owner of the vessel against 
défendant to recover damages for her alleged unlawful détention. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 46, Trespass, § 62.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

J. P. K. Bryan (M. C. Butler, on the brief), for plaintifï in error. 
Ernest F. Cochran, U. S. Atty. (T. W. Bacot, Asst. U. S. Atty., 
on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

BOYD, District Judge. This is a civil action brought in the Cir- 
cuit Court of the United States for the District of South Carolina, 
at Charleston, originally by William W. Ker, a citizen and résident 
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of the State of Pennsylvania, against George D. Bryan, a citizen and 
resideht of the state of South Carolina, collecter of the port of 
Charleston. Since the commencement of the action, William W. Ker 
has died, and Roxana S. Ker, executrix of his last will and testa- 
ment, has been made party plaintifï. In the action the plaintifï in 
error hère, who was the plaintifï below, seeks to recover damages 
from George D. Bryan, coUector of the port of Charleston, the de- 
fendant in error hère, who was the défendant below, for the alleged 
wrongful seizure and détention of the American steamship Laurada, 
a merchant vessel of the United States of the burden of 899 tons, 
registered at the port of Philadelphia, which said steamship was 
owned by the plaintifï. Plaintifï's cause of action is set forth spe- 
cifîcally in the third and fourth paragraphs of the complaint flled, 
which are as follows: 

"(3) That on the lOth day of November, 1895, the sald steamship Laurada 
being In the port and harbor of Charleston, proceeding, with her officers and 
crew on board. In the due fulfillment of her freight engagements as a mer- 
chant vessel of the United States, the sald George D. Bryan, clalmlng to act 
as collector of the port of Charleston, and in tho name of the United States, 
unlawfully selzed, and caused to be seized, the sald steamship Laurada, and 
under an alleged authorlty and direction of the government of the United 
States nnlawfiiUy and wrongfuUy detained the said steamship Laurada at 
the Oustom House Wharf in the port and harbor of Charleston, In the dis- 
trict of South OaroUna, and refused to allow said steamship to proceed in 
the due fulflllm«nt of her freight engagements for the space of 21 days, to 
wlt, from the 16th day of November, 1895, to and Inclusive of the 6th day 
of Deeember, 1895. 

. "(4) That ail such aets and doings of the sald George D. Bryan, clalmlng 
to act as collector of the port of Charleston, and under an alleged authorlty 
and direction of and in the name of the government of the United States, 
were wlthout warrant of law, and ail such alleged authorlty and direction 
of the United States government were null and vold." 

And the plaintifï thereupon asked damages in the sum of $5,000. 
The' défendant, in his answer, sets up substantially, only two dé- 
fenses ; the first being outlined in paragraph "Third" under the head 
of "First Défense" and the second in paragraph "Third" under the 
head of "Second Défense." Thèse two paragraphs are as follows: 

"(1) That he dénies each and every other allégation In the sald complaint 
contained, except as herelnafter stated. That true It Is that, actlng under 
instructions recelved from the Secretary of the Treasury of the United States 
of America, this défendant caused one of the inspectors to go on board the 
Laurada and formai! y take possession of charge of sald vessel, and that he 
kept her In his custody and under his control for 21 days, but this défendant 
was then Informed and verlly bel levés that the sald Laurada was about to 
départ from the United States wlth arms, munitions of war, and men, con- 
stituting a mllitary expédition, and was intended by her owuers to commit 
hostllities upon the subjects and property of the island of Cuba, a colony of 
the kingdom of Spaln, with which the United States was at peace, and that 
there was probable cause for such détention of the sald vessel. 

"(2) That true It is this défendant, actlng under Instructions from the Secre- 
tary of the Treasury of the United States, caused the steam vessel Laurada 
to be formally detained by placing an inspecter on board ; but this défendant 
allèges that no Injury or damage resulted to the plaintiff thereby, the said 
Laurada then being In the custody of the marshal, under a libel issued out 
of the District Court for the district of South Carolina, In the suit of John 
E. Ker & Co. against the steamship Laurada, that said vessel was selzed 
under sald Hbel on the 15th day of November, A. D. 1895, and was not 
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released by him untll the 18th day of December, A- D. 1835, and tbis défend- 
ant submlts tbat any damages sustained were by reason of such détention, 
and did not resuit from the act of this défendant." 

We will consider, in disposing of this case hère, only the last 
défense, above stated, for it was ûpon the testimony and facts in 
relation thereto that the trial judge directed a verdict for the défend- 
ant. The facts are, substantially, as follows: The steamship Lau- 
rada, which was owned by the original plaintifï in this action, W. W. 
Ker, had anchored in the port of Charleston, S. C, and whilst there, 
on the 15th of November, 1895, John E. Ker and John E. Ker, Jr., 
partners doing business under the firm name of J. E. Ker & Co., 
at the city of New York, and at Montego Bay, and other places in 
the island of Jamaica, filed a libel and coniplaint in the District 
Court of the United States, at Charleston, against the steamship Ivau- 
rada, her engines, boiler, tackle, etc., and against ail persons inter- 
vening for their interests therein and against Samuel Hughes, the 
master of the vessel, wherein the said libelants sought to recover 
damages against the said Laurada, based upon the alleged violations 
of the terms of a charter party, set forth in the libel. On the date 
of the filing of the libel, to wit, the 15th day of November, 1895, 
a monitibn and order for attachment was issued in the name of the 
Président of the United States of America and directed to the marshal 
of the district of South Carolina, commanding the marshal to at- 
tach the said ship or vessel, her tackle, etc., and detain the same in 
his custody until the further order of the court respecting the same 
and give due notice to ail persons claiming the same, or knowing or 
having anything to say why the same should not be condemned and 
sold pursuant to the prayer of the libel, and that they be and appear 
before the court, etc. This monition and order for attachment was 
signed by the proctors for the libelants and upon its face appears 
to hâve been issued by E. M. Seabrook, clerk of the District Court 
of the United States of South Carolina, per Julius Seabrook, deputj 
clerk, to which was also affixed the seal of the United States Dis- 
trict Court of South Carolina. 

The testimony which was introduced at the trial, and which was 
uncontradicted, shows: That E. M-. Seabrook, the clerk of the 
United States District Court, at Charleston, on the 15th of Novem- 
ber, 1895, the date on which this monition and attachment purports 
to hâve been issued, was out of the district, in Atlanta, Ga., attending 
his father, who was sick, and that Julius Seabrook, a brother of the 
clerk, and who was deputy clerk, was also on that date in Atlanta 
with his brother, attending the sick father; that the names of the 
clerk and the deputy clerk were written by a younger brother by the 
name of J. D. Seabrook, and the seal which appears upon the paper 
was affixed by him. It is further shown that J. D. Seabrook was in the 
clerk's office at the instance of the deputy, Julius Seabrook. The 
father bein^ in Atlanta sick, the clerk, E. M. Seabrook, had gone 
to attend him, and Julius Seabrook, the deputy, was unexpectedly 
called by his brother to come to Atlanta, and in this situation he 
asked the other brother, J. D. Seabrook, to stay in the office of the 
clerk and file papers, if any came in, and the last-named, under 
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thèse circumstances, wrote the names of the clerk and deputy clerk, 
and affixed the seal to this monition and attachment. He had never 
been appointed or qualified as deputy clerk, and, so far as appears 
from the record, had not undertaken to act as such in any instance, 
except in the issuance of the monition and attachment in question. 

After some intermediate proceedings in the libel case, it came on 
to be heard on the 5th of December, 1899, when the following de- 
cree was entered: 

"John E. Ker & Co. v. Steamship Laurada. 
"Llbel in Rem. 

"Thls cause came on to be heard before the District Court of the United 
States for the District of South Carolina, on the records, pleadings, and 
proof hereln. Whereupon, it is now ordered, adjudged, and decreed that the 
Itbel hereln be dlsmissed for want of jurlsdiction of the court in rem In this 
cause and process hereln being vold." 

It further appears in the record of the libel proceeding that on the 
20th of November, 1895, the counsel for the Laurada addressed the 
following letter to George D. Bryan, collector of customs, at Charles- 
ton, S. C: 

"We are Informed that you are detainlng the steamer Laurada on behalf 
of the United States. We are deslrous that she shall forthwith proceed and 
therefore beg to Inquire If she may do so now, as we do not wish to advise 
In confllct wlth the Instructions of the govemment of the United States. 
We request an early reply." 

The collector, who is the défendant below and the défendant în 
error hère in the présent action, on the same date returned this 
answer : 

"Your favor of this Instant at hand, and In reply I beg to say that you are 
correctly Informed In that I am detainlng the steamer Laurada on behalf of 
the United States. I could not permit her to proceed, as Indicated in your 
letter, as my instructions are to detaln her." 

At the close of the testimony the trial judge, în response to a re- 
quest of the counsel for défendant, directed a verdict for the défend- 
ant, to which counsel for the plaintiff duly excepted. A judgment 
was entered against the plaintifï in accordance with the verdict, to 
which the plaintiff also excepted, and the case is before us upon thèse 
exceptions. It is unnecessary, in our opinion, to treat severally of 
the errors assigned by the plaintiff. It is sufficient to note the légal 
proposition upon which the court based the décision. We quote 
from the instructions given by the court the following: 

"As a mère question of law It seems to me that the plaintiff has no case, 
that the ship was not In the possession of the défendant collector of the 
port, but was In the possession of the marshal, and it appeared to be lawful 
process ; and If she was in the possession of the marshal, then she could not 
hâve been in the possession of the défendant (collector), and the défendant 
(collector) therefore is not responsible. ♦ » • The simple question hère 
Is whether or not the marshal had possession ; If the marshal had possession, 
th«n the collector dld not. Undoubtedly, upon the proof, the marshal dld hâve 
possession of the shlp, and the govemment gets out In that way." 

Thèse instructions were severally and duly excepted to by the 
plaintifï's counsel, and the case is before us to détermine whether or 
not there is error. 
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The collector of the port of Charleston, as has been stated, sent 
his inspector aboard the Laurada the day after the marshal took her 
in custody, and the possession of the tvvo was simultaneoùs from that 
time until the vessel was released by the collector. Thus, the sole 
question is whether the possession of the marshal first obtained pro- 
tects the collector in this action which is brought against him by 
the owner of the ship to recover damages for an alleged trespass. 
The principles of law in regard to actions of trespass are well 
settled, and the rule is the same both as to realty and personal prop- 
erty. The person who undertakes to maintain his action must, at the 
time when the act which constitutes the alleged trespass is com- 
mitted, either hâve the actual possession in him of the thing which 
is the subject of the trespass, or must hâve a constructive possession 
in respect to the thing being actually invested in him, with the right 
to immédiate possession. This latter doctrine is well declared in 
Wilson V. Haley Live Stock Company, 153 U. S. 39, 14 Sup. Ct. 
768, 38 L. Ed. 627, in which the court holds : 

"A count In trespass de bonis asportatis, for the taklng and detaining of 
Personal property, can only be supported on the theory that the plalntifC was 
either Its owner or entitled of right to Its possession at the time of the tres- 
pass complained of." 

In the final disposition of this case by the trial court, no question 
was made as to the ownership of this vessel by the testator of the 
présent plaintifif, nor is there any presented in the arguments or briefs 
submitted to this court. Then the original plaintifï being the owner, 
did he at the time hâve the possession of his vessel, or did he hâve 
the right to immédiate possession by reason of the wrongful custody 
of the marshal? In other words, was the marshal there as a tres- 
passer? In disposing of the libel case, as is shown by the decree, 
which is incorporated above, the court declared that the process there- 
in was void. Counsel for the défendant makes the point that this 
decree was by consent and was inter alios acta, and that it therefore 
can hâve no effect upon the présent case. So far as the rights of the 
parties to that particular action are concerned, we admit this posi- 
tion to be true; but this decree is not relied upon in that view hère. 
It is only in support of the position that the process under which 
the marshal took custody of the vessel was void and therefore con- 
ferred no authority upon him to take possession of the ship. How- 
ever, aside from this decree, the facts being admitted as to the cir- 
cumstances under which the monition and attachment was issued, 
this court we think has the right to détermine as to whether or not 
it was a void process, and in our opinion it was. The person who 
signed the name of the clerk and the deputy clerk, and affixed the seal 
of the District Court of South Carolina to the process, had no au- 
thority whatever to do thèse acts. He was not even an officer de 
facto, and, in our view the process which the marshal had, and un- 
der which he took custody of this vessel, had no more légal force 
and conferred no more légal authority than if it had been issued 
direct from the office of the proctors, without the intervention of the 
person who signed it and affixed the seal to it. With this conclusion, 
it necessarily follows that the custody of the marshal was wrongful. 
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He was aboard the ship, holding it in custody unlawfully. He was 
a trespasser. The wrongfui possession o£ property by a trespasser 
does not oust the possession of the rightful owner so as to divest the 
latter of his right to maintain an action against the subséquent un- 
lawful entry of another than the original wrongdoer. 

In the case of Van Brunt v. Schenck, 11 Johns. (N. Y.) 377, it was 
held that: 

"Where A.'s vessel Is selzed by B. under tlie United States internai revenue 
laws, and C, with the consent of B., makes use' of the vessel, A. cannot 
maintain trespass, because B.'b possession was lawful, and A. waa there- 
fore not in possession at the time of C's trespass." 

This is undoubtedly the law, and if the possession of the Laurada 
by the United States marshal, at the time the collector took posses- 
sion, had been lawful, we would not hesitate to concur with the trial 
judge in his ruling that the action of trespass against the collector 
could not be maintained; but, as we hâve stated above, the posses- 
sion of the marshal was not lawful, and therefore the right of prop- 
erty and the immédiate right of possession was in the owner, and, 
if the collector took possession unlawfully or wrongfuUy, the owner 
can maintain his action against him, and it was error, in our opinion, 
for the trial court to hold that the possession of the marshal, under 
the circumstances, protected the collector and deprived the owner of 
the vessel of this right. We do not intend by this opinion to deprive 
the défendant of any right to contest the real ownership of the ves- 
sel, or to set up by way of défense the bona fides of his action in 
seizing the vessel, the probable cause which may hâve existed at the 
time, or any other légal défense. We only décide that the possession 
of the marshal does not shield the défendant, nor was it a légal 
ground upon which to direct a verdict against the plaintiff. 

The judgment of the District Court of South Carolina is reversed, 
and the case is remanded for further proceedings in accordance with 
the views expressed in this opinion. 

Reversed. 



CAMP V. liAKE DRUMMOND CANAI, & WATBR CO. 

(Circuit Court of Appeals, Fourth Circuit. July 21, 1908.) 

No. 775. 

Waters and Wateb Courses— AcnoN to Détermine Watbb Rights— Lâches 

— ACQUIESCENCE IN USE OF WATERS OF LaKE. 

In 1784, the Grovernor of Virginia, purstiant to an order of councll 
made in 1763, executed a grant of lands In the Dlsmal Swamp to a trustée 
for the Dlsmal Swamp Company, then a voluntary association, but after- 
ward Incorporated. In 1787, the Législature chartered the Dlsmal Swamp 
Canal Company and authorlzed it to procure a supply of water for its 
canal by means of a cross-canal from Lake Drummond in the Dlsmal 
Swamp ; the charter provlding that "the sald lake, so far as the watera 
thereof shall be necessary for the purposes aforesald, shall be and la 
hereby vested in the proprietors of the sald canal." In 1812, the cross- 
canal was constructed ; an inquisition havlng been appolnted on applica- 
tion of the Dlsmal Swamp Company, upon whose lands the lake was 
Bituated, to détermine the value of the lands taken by such cross-canal, 
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whlrh bas ever sinee been maintained. Held, that the Dismal Swamp 
Company acquiesced In the appropriation of the waters of the lake by 
the canal Company under the grant made In its charter, and, whatever 
its own rlghts thereln may hâve orlglnally been, It could net, nor could 
Its grantees, after the lapse of 95 years, question the rlght of the canal 
Company to take so much of sald waters as mlght be necessary or use- 
ful for the purposes of Its canal, nor malntaln a suit in equlty to enjoln 
such use. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Robert M. Hughes and James H. Corbitt (Peatross & Savage, on 
the brief), for appellant. 

Théodore S. Garnett and Théodore S. Garnett, Jr., for appellee. 

Before PRITCHARD, Circuit Judge, and PURNELL and DAY- 
TON, District Judges. 

DAYTON, District Judge. William N. Camp, plaintiff below, and 
appellant hère, on September 10, 1902, filed his bill against the 
Lake Drummond Canal & Water Company, a corporation, alleging 
in substance himself to be the owner of a tract of about 50,000 acres 
of land in Norfolk and Nansemond counties. Va., conveyed to him 
July 1, 1901, by the Dismal Swamp Land Company, which land 
was in part covered by a body of water known as "Lake Drum- 
mond," extending back into the forest on the sides and having no 
banks or natural outlets, but two artificial ones. The first of thèse 
artificial outlets is described as a large ditch on the northwest, wholly 
on the land of plaintiff and known as "Jéricho Canal," formerly used 
by the owners of tlie land as a means of floating logs from the lake 
to the point of shipment. The second artificial outlet is described 
as a ditch of small size, about 4 to 6 feet wide and from 1 to 1^?^ 
feet in depth on the eastern side, extending from said lake to the 
canal of the défendant company. It is charged that the défendant 
is the owner of a canal extending from the southern branch of the 
Elizabeth river, in Virginia, to the head of the Pasquotank river, 
near South Mills, N. C, passing about 3I/2 miles eastward of Lake 
Drummond, and that near a century ago, when this canal was first 
dug by the predecessor of the défendant, the Dismal Swamp Canal 
Company, this small ditch from the eastern side of Lake Drummond 
was built to this canal without condemning in la w fui manner; but 
as the water taken from the lake was inconsiderable, and but a small 
portion thereof was in contemplation of being taken, the owners of 
Lake Drummond did not object, but permitted the taking and use 
of the water to the extent contemplated and made possible by the 
size and depth of the original ditch. It is then alleged that the dé- 
fendant company, successor of the Dismal Swamp Canal Company, 
has greatly enlarged, deepened, and lowered the bed of its main canal, 
thereby rëquiring a much greater volume of water and hâve likewise 
already widened and deepened this eastern ditch from Lake Drum- 
mond and are about to so widen and deepen it as to practically draw 
off the entire water supply from the lake. The use of this lake is 
set forth to be very yaluable to plaintiff as a means of floating the 
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valuable cypress, jtaniper, gum, and pine timber which clothes the 
land, and serions and irréparable damages, it is charged, will accrue to 
plaintiff by reason of the withdrawal of the water as contemplated 
by the défendant company. An injunction was prayed restraining 
the défendant from widening or deepening the ditch, from drawing 
ofï or diminishing the quantity of water from the lake or lowering 
its water level. To this biU the défendant entered its demurrer, al- 
leging the plaintifï's remedy, if any, to be at law and not in equity, 
and, without waiving this demurrer, filed its answer denying ail the 
material allégations of the bill. To this answer gênerai replication 
was entered, a mass of testimony was taken, and upon final hearing, 
on March 13 1906, the court below found the cause to be for the de- 
fendant and dismissed the bill. 

In determining this appeal we do not deem it necessary to enter 
into a considération of the conflicting testimony to ascertain whether 
the improvements made by the défendant company bas or bas not 
reduced the natural water level of Lake Drummond. Nor do we 
deem it necessary, no matter how fascinating the considération might 
be, to discuss the légal rights of riparian owners to the waters of a 
natural pond or lake like this, for we are convinced that, independent 
of thèse considérations, the décision of the court below must be up- 
held for another reason, about which there can be little doubt or con- 
troversy. On December 1, 1787, the Législature of Virginia in- 
corporated the Dismal Swamp Canal Company. Among other pro- 
visions in this act were thèse : 

"Sec. 16. And whereas, It Is représentée! that the waters of the lake in 
the Dismal Swamp, eommonly called Drummond's Pond, may be useful for 
a supply of water to the sald canal. 

"Sec. 17. Be It enacted, that the sald lake, so far as the waters thereof 
shall be necessary for the purposes aforesald shall be and is hereby vested In 
th* proprietors of the sald canal, and it shall and may be lawful for the 
said président and directors, or a majority of them, to open, if they shall 
find it expédient, a cross canal from the lake to the principal canal, for the 
purpose of drawing thence a supply of water; and for executlng this work 
and keeping it in repair they shall hâve the same power which they are 
authorized to exercise in opening the principal canal. And it shall not be 
lawful for any person whatsoever so to eut off or divert the course of those 
waters which now flow from the westward into the said lake, as to prevent 
their continuing to fall into it." 

Under this distinct législative grant, in 1813, this canal company 
undertook the work of digging this ditch, feeder, or cross-canal from 
the lake to the main canal. Thereupon the Dismal Swamp Land 
Company (plaintifï's vendor) appeared before Robert Brough and 
Stephen Wright, two justices of the peace of Norfolk county, Va., 
by its président and directors, and represented: 

"That the (canal) company's cross-canal from the lake to the principal canal, 
for the purpose of drawing from thence a supply of water, is intended to pass 

through land belonging or said to belong to , and no agreement hath 

been made with the others (own«rs) thereof." 

Upon which représentation a warrant was issued by thèse justices 
to the sherifï of the county requiring him to summon 18 inhabitants 
of the county, of property and réputation, not related to the parties 
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or interested, to meet on the lands on Àugust 4, 1812, to value the 
sarne according to law. The sheriff executed this writ, 18 inhabitants, 
so summoned, did meet on the lands and reported under oath that 
they had "viewed the lands * * * through which the cross-canal 
leading from Drummond's Pond to the main Dismal Swamp Canal, 

which lands belong or are said to belong to , which said land 

is the width of 300 feet and containing 124% acres (giving the 
boundaries as disclosed by a survey that day made by them) and the 
said jurors do value the said land at one cent, per acre, the quantity 
or proportion belonging to each individual to be hereafter ascertain- 
ed." This inquisition was returned to court at Norfolk and ordered 
recorded. 

It is undisputed : That this ditch, feeder, or cross-canal was there- 
upon dug in this year by the Dismal Swamp Canal Company and has 
been used from that day to this ; that ail the rights, privilèges, and 
franchises of this company passed first to the Norfolk & North Caro- 
lina Canal Company, and from that company, by sale on July 30, 
1892, to the défendant, the Lake Drummond Canal & Water Company. 

The origin of the Dismal Swamp Land Company, from whom 
plaintiff derived his title, is of historical interest. On November 3, 
1763, William Nelson, George Washington, Samuel Gist, and others 
entered into an agreement to undertake the securing of a grant from 
the commonwealth of Virginia of a large body of land in the Dis- 
mal Swamp, and by the agreement to fix'the interests of each therein 
if the grant should be obtained. This resulted in a grant to Nathan- 
iel and William Nelson, sons and devisees of William Nelson, de- 
ceased, executed by Benjamin Harrison, then Governor of Virginia, 
of 40,000 acres, on October 20, 1784, based upon an order of Coun- 
cil dated November 1, 1763, to William Nelson, Sr., "and others as 
members of the Dismal Swamp Company." This company seems 
to hâve been given a charter by the Législature in 1814, which was 
modified by another législative act approved February 13, 1877. Thus 
tt appears that by grant in 1784 the title to the land passed from the 
commonwealth to the Nelsons as trustées for the Dismal Swamp Land 
Company, then a voluntary association of individuals, afterwards 
constituted a corporation, and that afterwards the Législature of 
the State in 1797 vested in the canal company the waters of the lake 
"so far as the waters thereof shall be necessary" for its purposes. 
The question as to what rights to the water vested in the land com- 
pany under the grant, and what under the législative act in the canal 
company, might hâve caused a very interesting controversy in 1812, 
when this cross-canal was built. It can no longer be so. Time and 
the action of the parties themselves hâve long since settled it. If the 
land company had any superior right to this water and to dispute or 
to deny the législative grant of it, it was plainly its duty to do so 
within a reasonable time. Lâches in asserting such claim in a court 
of equity can be asserted hère in défense, just as efifectively as in 
the hundreds of other instances where equity so promptly recog- 
nizes ît as a complète bar. Certainly, where the public interests 
are involved, as they axe hère, in support of the maintenance of this 
163 F.— 16 
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work of internai improvement, we should not any the less hesîtate 
to recognize this défense; but not only lâches clearly appears, but 
complète acquiescence in this législative act also appears. If not, 
why did the Dismal Swamp Company apply for the inquisition to 
assess the value of the land to be takeii from it and others upon which 
to dig the ditch without asserting any daim of damages for the 
water to be taken? Then was the time to assert such right, if any 
existed, not now after the lapse of 95 years of acquiescence. Nor can 
it be said that the canal company must be limited in the taking and 
using of this water to the amount they hâve heretofore used. It did 
not undertake originally to take it under such conditions, but under 
the terms of the législative act. No right remained in the land com- 
pany to dictate the amount to be taken. It knew at the time, and dur- 
ing ail thèse years, that the canal company was taking under the leg-- 
islative grant, and it knew the terms of that grant. It had at the time 
to either acquiesce in the grant, subordinate its superior right, if it 
was superior, to it, or contest it within a reasonable time. It clearly 
concluded to do the former, and it is now entirely too late for it or 
its vendee to deny that : 

"The sald lake, so far as the waters thereof shall be necessary for the pur- 
poses aforesaid, shall be and Is vested In the proprletors of the said canal, 
* * * and It shall not be lawful for any person whatsoever so to eut ofC 
or dlvert the course of those waters whIch now flow from the westward into 
the said lake, as to prevent their contlnuing to fall Into It" 

The decree of the court below is afïirmed. 
Afïirmed. 



PENNSYIiVANIA STEEIL CO. et al. v. NEW YORK CITT RT. OO. et al. 
(WATERBUEY et al., Interveners). MORTON TRUST 00. r. METRO- 
POLITAN ST. RY. CO. (WATERBURY et al., Interveners). 
GDARANTY TRUST CX). OF NEW YORK v. SAMB. 

(Circuit Court of Appeals. Second Circuit. May 19, 1908. On Motion to 
Amend, May 29, 1908.) 

No. 265. 

Reoeivebs— IssTJANCE OF Reoeivkbs' Ceetewcates— Receivees fob LiEssob and 
Lessee. 

Where common reeelvers hâve been appolnted for two insolvent street 
railroad conipanies, one of whlch is the owner of property which is leas- 
ed to the other by a lease which requires it to pay the cost of maintenance 
and opération, the court may properly authorize the reeeivers in their 
capacity as reeeivers of both companies to issue reeeivers' certiflcates and 
make the same a preferred lien on the property of both, where necessary 
to keep the same in opération for the benefit of the creditors of both ; 
the rights and priorities of ail persons interested to be subsequently ad- 
Justed without affecting the prior lien of their certiflcates. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York, 
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J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Bronson Winthrop (L. C. Kranthoff, Frederick Geller, Bronson 
Winthrop, and C. T. Payne, of counsel), for Morton Trust Co. 

Davies, Stone & Auerbach (Brainard Toiles, of counsel), for Guar- 
anty Trust Co. 

Masten & Nichols (William M. Chadbourne, of counsel), for re- 
ceivers. 

Charles E. Rushmore, for preferred contract creditors. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

William J. Wallace, for certain creditors. 

Before COXE, and WARD, Circuit Judges, and HOLT, District 

Judge. 

WARD, Circuit Judge. This is an appeal from the order of the 
Circuit Court authorizing the issuance of receivers' certificates to the 
amount of $3,500,000. The property in the custody of the court con- 
sists of a congeries of street railways owned by or leased to the de- 
fendant the Metropolitan Street Railway Company, and operated as 
its lessee, by the défendant the New York City Railway Company, 
subject to varions liens, particularly to a mortgage dated February 1, 
1897, to secure the payment of bonds to the amount of $13,500,000 
to the Guaranty Trust Company, as trustée, upon a part of the prémis- 
es, and to a subséquent mortgage March 21, 1903, upon the same 
property and other property to secure the payment of outstanding 
bonds amounting to $16,604,000 to the Morton Trust Company, as 
trustée. Under the lease the New York City Railway Company is 
bound to maintain the property, pay ail taxes, charges, rents, and 
other expenses, together with a dividend amounting to 7 per cent, on 
the capital stock of the défendant the Metropolitan Street Railway 
Company. 

September 24, 1907, Adrian H. Joline and Douglas Robinson were 
appointed receivers of the New York City Railway Company and 
afterwards, October 1, 1907, receivers of the Metropolitan Street Rail- 
way Company. 

We bave no doubt of the prime importance of continuing the opéra- 
tion of the property as an entirety, and-to that end of the necessity of 
raising funds by means of receivers' certificates, and, as a necessary 
corollary, of giving the certificates a lien prior to the claims of the 
gênerai creditors of both companies and to the mortgagees above men- 
tioned, in order to secure their marketability. 

The justification of displacing liens is the préservation of the prop- 
erty upon which they exist, and, when but one common debtor is in- 
volved, the préférence affects only the lien creditors because the debtor, 
owing ail his debts alike, is indiffèrent to the order in which they are 
paid. When, however, as hère, there is a lessee défendant and an 
owner défendant, both of whom are insolvent, though it may be proper 
to displace for the common benefit liens upon both of the properties, 
still it is also proper to détermine whether inter se the debt of the lessee 
should be imposed upon the lessor or the liens on the lessor's property 
be displaced for the benefit of Etrangers to the lien creditors, viz., the 
lessee and its creditors. 
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The rights to be adjusted are those of : (a) The lessee's creditors, of 
whom the four-month creditors daim a préférence; (b) the lessee's 
stockholders ; (c) the lessor's lien creditors; (d) the lessor's gênerai 
creditors ; (e) the lessor's stockholders. 

We think the différence of the parties can be reconciled by a modi- 
fication of the order providing that the certificates shall be issued by 
the receivers in their capacities as receivers of both companies and shall 
be given a préférence ont of the net income and property of the lessee 
and ont of the net income of the lessor, in case it shall operate the 
property, and ont of ail other property owned or leased by the lessor 
covered by both mortgages aforesaid, in order to insure the market- 
ability of the certificates. The ascertainment of the rights and prior- 
ities inter se of ail persons interested in the premises are reserved, to 
be finally adjudicated, as prgvided in the order modified by inserting 
the provisions underlined as follows : 

Ordered, that the prayer of said pétition and supplemental pétition 
be, and it hereby is granted so far as is hereinafter set forth, and the 
said receivers m their capacities as receivers of each company be, and 
they hereby are, authorized to issue their certificates of indebtedness 
to an amount not exceeding $3,500,000 upon the terms and conditions 
hereinafter set forth. 

Said certificates to the amount of the principal and interest thereof 
shall constitute a lien upon ail the property, of every nature and de- 
scription, of the défendant Metropolitan Street Railwaj^ Company 
and upon the net income of the défendant the New York Lity Raihvay 
Company and its other property, and upon ail equipment and other 
property heretofore purchased and acquired by the said receivers, and 
upon ail equipment and other property that may be acquired or pro- 
vided by means of the said certificates of indebtedness or the proceeds 
thereof, and upon ail net earnings and income, which may hereafter 
resuit from the opération of the propertieS in charge of the said re- 
ceivers as receivers of either company, which lien shall be prior to the 
lien of the mortgages named in said pétition, namely: The gênerai 
and collatéral trust mortgage dated February 1, 1897, made by Metro- 
politan Street Railway Company to the Guaranty Trust Company of 
New York, trustée, and to the refunding mortgage dated March 21, 
1902, made by Metropolitan Street Railway Company to the Morton 
Trust Company, trustée. 

In the event of the enforcement of the lien of said certificates of in- 
debtedness against the property aforesaid, or any part thereof, or the 
earnings or income thereof, the said property and the said earnings or 
income, for the purpose of the adjustment of the rights of the parties 
to the above-entitled causes and of ail other persons interested, with 
respect to each other, but without préjudice to the right of the holders 
of said certificates to the fuU benefit of the lien hereby created, as 
above set forth, shall be marshaled and applied as follo.ws; and in the 
following order, to the satisfaction of the principal and interest of 
said certificates of indebtedness, to wit : 

(1) The fund primarily chargeable with the payment of the principal 
and interest of said certificates of indebtedness shall be: (a) The net 
earnings and income heretofore realized or which may hereafter re- 
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suit from the opération by said receivers of the properties of the de- 
fendant Metropolitan Street Railway Company, either in their capacity 
as receivers of the New York City Railway Company or as receivers 
of the Metropolitan Street Raihvay Company; and (b) ail equipment 
cars, rolling stock, and other tangible property which the said receivers 
in either of said capacities hâve acquired or may hereafter acquire by 
means of such earnings or income or of the proceeds of the receivers' 
certificates hereby authorized. 

(2) To the extent that the principal and interest of said certificates 
of indebtedness shall not be paid out of the earnings and income of 
said property in the possession of the receivers in either of said capac- 
ities, the same shall be paid out of the property of the Metropolitan 
Street Railway Company which is not subject to the lien either of the 
gênerai and collatéral trust mortgage dated February 1, 1897, or of the 
refunding mortgage dated March 21, 1902, above more particularly 
referred to, or from proceeds of sale of said property. 

The form of certificate to be amended in accordance with this opin- 
ion. 

We think the lien creditors hâve had their day in court so far as the 
issuance of the certiiicates is concerned. The order authorizing them 
is narrower than the pétition and restricts the application of the pro- 
ceeds to property which is covered by both mortgages. It expressly 
régulâtes the rights of the lien creditors in relation to the application 
of the proceeds upon the properties leased by the Metropolitan Street 
Railway Company. Though no conditions are expressed in respect to 
the application of the proceeds upon the property owned by the Metro- 
politan Street Railway Company covered by both mortgages, it is to be 
assumed that the receivers will apply to the Circuit Court for instruc- 
tions when any considérable amount is involved, and that the court 
will require notice to be given to the lien creditors whenever it is 
proper to do so. 

The order as modified is affirmed. 

On Motion to Amend Order for Mandate. 

'Charles E. Rushmore, for J. D. Crimmins et al. 

Davies, Stone & Auerbach (Brainard Toiles, of counsel), for Guar- 
anty Trust Co. 

Bronson Winthrop, for Morton Trust Co. 

Byrne & Cutcheon, for Pennsylvania Steel C(X 

J. Parker Kirlin, for Metropolitan Steel Co. 

Masten & Nichols (William M. Chadbourne, of counsel), for re- 
ceivers. 

PER CURIAM. Certain contract creditors of the New York City 
Railway Company who hâve intervened and been made parties now 
move that the order for the mandate heretofore granted be amended by 
providing that the provisions as to marshaling the property subject to 
the lien of the certificates be stricken out of the order of the Circuit 
Court. The rights and priorities of ail persons interested in the prem- 
ises can be more intelligently adjusted with larger information in the 
future than they can now, and we therefore amend the order for the 
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mandate by further providing- that the provisions in the original order 
of the Circuit Court as to the marshaling of the property subject to 
the lien of the certificates be stricken out, and that in place thereof 
there be inserted a clause as foUows : 

"The court reserves the rlght to adjudicate and détermine the rlghts and 
claims of ail the parties to the above-entitled causes and of ail creditors of 
New York City Railway Ompany and of Metropolitan Street Railway Com- 
pany as against each other, with respect to the properties and any part there- 
of of said two eompanies, and to adjust ail matters of différence as to their 
respective prlorities of payment and subrogation, but without impalring or 
affecting the lien of the certificates against the said properties." 

The order of the Circuit Court is further amended by making the 
certificates bear interest at not exceeding the rate of 6 per cent, per 
annum, instead of at the rate of 6 per cent, per annum. 

Let the order be entered and mandate issued forthwith. 



UNITED STATES v. SCHERING & GLATZ (two cases). 

(Circuit Court of Appeals, Second Circuit. June 8, 1908.) 

Nos. 4,182, 4,180. 

CuSTOMS DuTiES— Classification— Stnthetic Camphob— "Camphob, Ceude." 
The classification of synthetic camphor should be determined by the 
same considérations as of natural camphor, and where, measured by the 
principal tests, it stlll retains Impurities that bring It far below the 
standard of refined camphor, and closely resembles the crude natural prod- 
uct, it is subject to classification as "camphor, crude," under Tarifï Act 
July 24, 1897, c. 11, § 2, Free List, par. 315, 30 Stat. 197 (U. S. Comp. St. 
1901, p. 1682), rather than as. "camphor, refined," under section 1, Schedule 
A, par, 12; 30 Stat. 152 (U. S. Comp. St. 1901, p. 1627). 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

On appeal from a décision of the Circuit Court for the Southern District of 
New York, aflirming a décision of the Board of General Appraisers, G. A. 
6,263 (T. D. 26,905), reversing a décision of the collecter assessing the mer- 
chandise in question as refined camphor, under TarlfC Act July 24, 1897, c. 
11, § 1, Schedule A, par. 12, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1627), which 
Is as follows: "Camphor, refined, six cents per pound." The importers In- 
sist that the merehandise is entitled to free entry under section 2, î'ree List, 
par. 515, 30 Stat. 197 (U. S. Comp, St. 1901, p. 1682), which is as follows: 
"Camphor, crude," 

J. Osgood Nichols, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The Board of General Appraisers found 
the merehandise to be crude camphor. 

Additional testimony was taken in the Circuit Court and, after 
argument, the same conclusion was reached there. A careful con- 
sidération of the record convinces us that the contention of the im- 
porters, that the merehandise in question is crude camphor, is estab- 
lished by a prépondérance of testimony. 
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We are convinced that the merchandise is not refined camphor, its 
melting point, concededly, is lower than that of refined natural cam- 
phor, not only, but is also lower than that of varions samples of crude 
natural camphor. Being camphor for tarifï purposes — of this, under 
the authorities, there can be little doubt — it closely resembles crude 
natural camphor and, after the impurities hâve been removed, it re~ 
semblés refined natural camphor. "The natural camphor pure and 
the synthetic camphor pure will hâve the same melting point." 

We are not impressed with the belated contention that the merchan- 
dise is a chemical compound. That it is such a compound is, in a 
sensé, true, but it is also true of the natural product for, chemically, 
they hâve the identical formula and there seems to be hardly a dis- 
agreement upon the proposition that the synthetic article is camphor. 
Several of the expert witnesses were unable to tell the two apart. 
That synthetic camphor may be refined is not disputed; indeed an 
exhibit of such camphor was introduced in évidence and it approxi- 
mates closely to the refined natural camphor just as the crude article 
corresponds to the crude natural camphor. The importers concède 
that their refined synthetic camphor should pay duty but they ask for 
the crude article the same considération which is shown to the crude 
natural product. 

Natural camphor of a distinctly higher grade than the merchandise in 
suit has, for years, been given f ree entry as crude camphor. 

If the removal of impurities be necessary to couvert the one from 
the crude to the refined state, why should not the same test be ap- 
plicable to the other? 

One of the government witnesses testified as follows : 

"Q. If you can, by the process of sublimation of a synthetic article such as 
camphor, ralse the melting point from say 162 to 175 or 176 degrees, that would 
eonvey to your mlnd as a chemlst the conviction that you were deallng wIth a 
crude synthetic product, would it not? 

"A. Tes, sir, 

"Q. And that the resulting article obtained after the process of reflnlng or 
sublimation showed a melting point of 175 or 176 degrees was the refined 
synthetic product ; that would be true, wouldn't itî 

"A. Tes, sir." 

We are impressed with the proposition that refined camphor, wheth- 
er natural or synthetic, is camphor from which the impurities hâve 
been removed and that camphor not subjected to this process is crude 
camphor. It seems to us plain that, measured by ail the principal 
tests, the merchandise in question still retains impurities which bring 
it far below the standard of refined camphor. If not crude camphor 
then there is no such thing as crude synthetic camphor, as we are 
hère dealing with it in the crudest form in which it is imported. , 

We deem it unnecessary to add further to the discussion of the 
questions involved found in the opinions below. 

The décision of the Circuit Court is afiirmed. 

NOTE.— The followlng Is the opinion of Platt, District Judge, in the court 
below: 

PLATT, District .Tudge. The merchandise In dispute is "synthetic cam- 
phor." This is produced abroad under a patented process from the oU of tur- 
pentlne, and Is In no wlse connected with the camphor made from the leaves and 
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branches of the camphor tree, whlch has been the subject of tariff législation 
ever since 1824. It bas crept Into our commerce long slnce the passage of tbe 
act of 1897, and therefore could not eo nomlne bave been in tbe mind of the Lég- 
islature. It is made by a secret proeess, and our knowledge of the product can 
only come from physlcal examlnatlon and chemlcal aualysis. It has, however, 
now come to be known In trade as "camphor" and Is used as a substitute for 
camphor. Under Pickhardt v. Merritt, 132 U. S. 252, 10 Sup. Ct. 80, 33 U Ed. 
353, I suppose It must be classlfled as "camphor," altbough such treatment 
leads us into the quagmire of this issue. 

Exhibits A and 1 are from the product in suit. Exhlbit 2 Is presented by 
the Importer, and shows a synthetic camphor whlch has only sUghtly affected 
commerce In this country. The manner of Its making is shrouded In darkness. 
The Importer concèdes It to be "reflned." The govemmeut concèdes tbat Bx- 
hlbits A and 1 are not reflned to the extent of respondlng to the test of the 
United States Pharmacopœla, but insists that such a test must be confined to 
the médicinal use of camphor ; that the use of camphor In the arts is greatly 
in excess of Its use as a medlclne ; and that if It Is so far reflned that it can be 
used In manufactures in the condition Imported, it ought to pay duty. It Is 
conceded that erude camphor cannot be put to any use, and for that i-eason 
it was put upon the free list in the act of 1897. The celluloïd Industry Is very 
large, and when Its owners use crude natural camphor they refine It upon their 
own premlses. If they can use this merchandlse wlthout reflnlng it, the prob- 
lem Is solved. 

The melting and bolling points of crude camphor are undoubtedly Important 
tests In discovering the Une of démarcation between crude and reflned camphor. 
It would seem, however, that slnce 90 per cent, of the imported camphor Is used 
in the manufactures and arts and only 10 per cent, in medlclnes, it would be 
unnecessary to find ail the limitations of the Pharmacopœla présent in a sub- 
stance before It could be classified as reflned camphor for tariff purposes. If 
the large quantitles used in manufacturlng celluloïd In Its différent forms can 
be satisfactorily used in a less reflned state than that devoted to médicinal pur- 
poses the tests whlch wlll pass the former should be enough. 

If the évidence showed the merchandlse in dispute to be entlrely fit for use 
In the condition tn whlch It Is found when imported, It ought to pay duty. 
The government Insists that the testlmony establlshes that fact, but, upon care- 
ful reading, I cannot so flnd. It seems to require further treatment before It 
Is thought fit for use. Therefore It cannot be sald to be refined. 

The government acquiesced In a décision of the Board In 1902 (G. A. 5,243 
[T. D. 24,151]), whlch classified an Importation of natural camphor from For- 
mosa as crude, and a like product has been coming In slnce then free. That 
merchandlse was in a pretty fair condition of purlty, with a high melting and 
bolling point, and quite clean looklng. It would be unfalr to levy tribute on 
such artiflcial camphor as that in issue, and permit such a product as the im- 
proved Formosa to come In free. 

This merchandlse Is on the edge of being a chemlcal compound, but If we are 
to discuss It under the camphor paragraphs, it is not possible for me to flnd 
sufficient warrant for reversing the Board. Indeed, the testlmony as to the 
use of the merchandlse as Imported was far stronger before the Board than It 
now stands before the court. 

The décision of the Board is afflrmed. 
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JOHNSON V. VIRGINIA-CAROLINA LUMBEK CO. 

SMITH V. SAME. 

(Circuit Court of Appeals, Fourth Circuit July IT, 1908.) 

Nos. 806, 807. 

1. Conteacts—Validitt— Option. 

An option, to be enforceable, must be under seal or be supported by a 
valuable considération. 

2. Same— Action — Failube to Pekfobm. 

Défendant entered Into a contract by which It gave the right for 60 
days to plalntiff to sell certain property owned by défendant at not less 
than a stated priée, platatlfC to hâve ail over such price that h« could 
obtain; défendant agreelng to quote such prlce to ail purehasers as he 
Bhould name. Plalntiff transferred the option, and the transférées at- 
tempted to make a sale untll long after the tlme llmited had expired, 
and secured a man to look at the property ; but he refused to buy at the 
price named by them, and they so notifled défendant, which thereafter 
sold to him at a smaller price than that named in the option. Held, that 
plalntiff had no rlght of action to recover on a quantum merult for serv- 
ices rendered, havlng failed to fulfill the conditions which alone entltled 
hlm to payment. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 11, Oontracts, §S 
1207-1215.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Edward R. Baird, Jr., for plaintiffs in error. 

R. T. Thorp and Jno. N. Sebrell, for défendants in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 

District Judges. 

DAYTON, District Judge. Thèse two cases grew out of the same 
transaction. By consent of counsel the second was determined upon 
the testimony adduced in the first, and they may very properly be 
disposed of together hère. 

On January 10, 1906, T. H. Barrett, L. W. Thorpe, V. D. Thorpe, 
G. P. Vick, and J. G. Majette were associated together as partners 
under the firm name of the Virginia-Carolina Lumber Company, and 
as such were the owners of a lumber plant and certain timber rights, 
situate in Nash and Franklin counties, N. C. On that day A. R. 
Smith went to Mr. Barrett, the président of the company, and inform- 
cd him that he believed he could efifect a sale of the property through 
G. Fred Johnson. Thereupon two conditional contracts or options 
were executed by Barrett, as président, on behalf of the company ; the 
one granting to Johnson, or his assigns, "for a period of 60 consécu- 
tive days (said 60 days to commence at the time we consent to let 
you, or your assigns, commence to examine the property hereinafter 
mentioned) the privilège to, at any price not less than $145,000," sell 
the said plant and timber holdings. This option to sell then provides 
for the terms of payment, if sale be made, and for the sale of the logs 
and lumber on the yards in such event, and then stipulâtes: 

"We hereby agrée to quote any price you may name (and no priée except 
that which you name) for the aforesaid property to any prospective purchaser 
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you may brlng us, provlded that prlce la not less than $145,000, and we further 
agrée that we wlll not sell to hlm, dlrectly or Indlrectly, at any tlme, the 
aforesaia property wlthout your consent" 

The further provision is then made that Johnson was to hâve ail 
over $145,000 for which he might sell the property, to be added by 
him in the sale to the cash payment required. The second contract 
was with Smith, and simply provided that, if a sale of the property 
was made by Johnson under the conditions of the writing just referred 
to, the company would pay him (Smith) ont of the cash pavment 
$5,000. 

On March 24, 1906, Johnson by writing gave to the Mason-Mi- 
randa Company of Norfolk, Va., the privilège of selling the property 
upon conditions substantially the same as those contained in his op- 
tion to sell from the lumber company, limiting, however, such privi- 
lège to April 15, 1906, unless the Mason-Miranda Company should 
hâve a prospective purchaser examining the property by that time. 
Johnson notified Barrett, président of the lumber company, that the 
Mason-Miranda people were the ones through whom he hoped to sell 
the property. On April 7th following the Mason-Miranda Company 
gave to Frank J. Saxe, a New York broker, an option substantially 
in the terms of theirs from Johnson, and Saxe secured Tremaine to 
make an examination of the property with a view to purchasing it. 
This examination by Tremaine commenced on April 18, 1906, as Saxe 
by telegram notified the Mason-Miranda Company, and it was com- 
pleted before May 7, 1906 ; for on that day Saxe notified the Mason- 
Miranda Company that Tremaine absolutely declined to pay the $165,- 
000 asked for the property and Saxe surrendered his option. On May 
lOth, in reply to a letter from Miranda, Saxe states Tremaine refused 
to give more than $110,000. The Mason-Miranda Company notified 
Barrett, président of the lumber company, of this state of affairs. 
Subsequently Saxe notified Barrett that Tremaine and his parties re- 
fused absolutely to deal at any price through middlemen, and that he 
had sent them direct to him, to see if they could negotiate. Of this 
the Mason-Miranda Company was notified by Barrett. Such nego- 
tiation was had between Tremaine and Barrett that the property was 
sold to Montgomery for $135,000 ; Barrett generously allowing $4,- 
000 of this sum to be paid to Saxe and $1,000 to the Mason-Miranda 
Company for their services, with which they expressed themselves 
satisfied. 

Thereupon Johnson instituted his action of assumpsit against the 
défendant lumber company, claiming 10 per centum of the gross sale 
price, or $13,500, and Smith instituted a, like action, claiming the 
$5,000 provided for in his contract with its président, Barrett. Upon 
trial the court below directed the juries in each case to find for the 
défendant company, and judgments were rendered for the défendant 
in accordance with such verdicts. To thèse judgments thèse writs of 
error hâve been taken to this court. 

It seems to us clear that the mère statement of facts shows that the 
action of the court below was absolutely right in each case. The 
original so-called option by Barrett on behalf of the défendant gave 
to Johnson only the right or privilège to secure a purchaser and sell 
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to him the property at a price not less than $145,000, and he was to 
hâve for his effort only the amount above this sum that he could sell 
for, and this only On condition that he made a sale. It gave him no 
interest in the property. It did not prevent the défendant from sell- 
ing at any time and at any price to any one other than to a prospec- 
tive purchaser presented by Johnson, his agents or assigns. It was 
not under seal, was without considération, and could not be enforced 
in equity. An option must be supported by a valuable considéra- 
tion, unless it is under seal. Graybill v. Brugh, 89 Va. 895, 17 S. E. 
658, 21 L. R. A. 133, 37 Am. St. Rep. 894; Cummins v. Beavers, 103 
Va. 230, 48 S. E. 891, lOii Am. St. Rep. 881; Weaver v. Burr, 31 
W. Va. 736, 8 S. E. 743, 3 L,. R. A. 94; Hanly v. Watterson, 39 W. 
Va. 214, 19 S. E. 536. At the most it was but a permission to John- 
son to sell, and could hâve been terminated at any time by notice. 
Johnson could give the Mason-Miranda Company no better right than 
he had. He simply turned over his right to sell to them, and they in 
turn did the same to Saxe. The latter made an abortive effort to sell, 
failed, and gave the effort up. No sale was ever effected by Johnson, 
or any of his agents or assigns, within either the time or the terms 
set forth in this license to him to sell. Nor is it contended that any 
such sale could hâve been made by him or them which was prevented 
from consummation by the défendant. On the contrary, it is express- 
ly shown that the whole combination utterly and completely failed to 
make any such sale. It is absolutely sure that they were to hâve noth- 
ing unless they did sell. They expressly undertook to work for noth- 
ing unless they sold within the time and for more than $145,000. To 
permit them to come under such conditions and recover upon quantum 
meruit for work and labor done would violate every principle of con- 
tracts. Smith is in no better plight. His contract was conditional 
upon Johnson selling for $145,000, which Johnson did not do and 
could not do. 

The judgments in thèse cases must be afErmed, with costs in each 
case in favor of the défendant. 

Affirmed. 
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NATURAL FOOD CO. v. WILLIAMS. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 14, 1908.) 

No. 1,398. 

Patents— Suit toe "Inteki-eeenck"— Cebeal Cup. 

There Is no "Interférence," wlthin the meanlng of Rev. St. § 4918 (U. 
S. Comp. St. 1901, p. 3394), between the Perky design patent, No. 25,318, 
for a design for a cereal cup, whlch is cyllndrical in form, and the Wil- 
liams patent. No. 820,899, for a shredded wheat biscuit made In the 
form of a cup, but which is nearly hemispherlcal In shape, having a 
rounded bottom. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 4, p. 
S711.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Section 4918, Rev. St. (U. S. Comp. St 1901, p. 3394), provides that: 

"Wherever there are interfering patents, any person interested in any one 
of them, or the working of the inventions claimed under either of them, may 
hâve relief agalnst the interfering patentée and ail parties under him by a 
suit in equity against the owuers of the interfering patent." 

Appellant, as owner of design patent No. 25,318, which was Issued on 
March 31, 1896, to Perky, for a "design for a cereal cup," filed a bill agalnst 
appellee as owner of mechanlcal patent No. 820,899, which was granted to 
him on May 15, 1906, for a "shredded wheat biscuit," alleging that there was 
Interférence between claim 1 of the Williams patent and the single clalm of 
the Perky patent. Appellee's demurrer was sustained, and the blll was dls- 
nilssed for want of equity. 

The blll exhibits both patents. The Perky "invention relates to a certain 
new and original design for edible cups, * * • and It consists in the novel 
form and configuration thereof. • • ♦ The leadiug feature of the design 
consists in a cylindric cup having a large central circular cavity, which ia 
seen to extend to wlthin a short distance of its lower end, and whose sida 
walls and bottom présent externally and internally a rough and flbrous in- 
terstltial appearance, showing superposed masses or layers of threads or fila- 
ments which are so disposed that the threads or filaments of inner layers or 
portions are partially visible through the surface layers or portions, as shown 
In the drawings." What is claimed is: "The design for a cereal cup, substan- 
tially as herein shown and described." In vertical section the design Is pictur- 
ed thus: 




Williams says in hls spécification: "The object of my Invention Is to pro- 
vlde a biscuit of pleasing appearance that shall hâve many advantages over 
biscuits heretofore In use. W'ith this end in view, suitable food materlals are 
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conTerted into fllamentary form and then made into cup-shaped biscuits. 
* * • Whatever the material, the filaments are assembled in the form of 
a cup, A, preferably havlng ail Its walls of approximately the same thïck- 
ness, which may be varled as desired, and, as appears from the drawings, the 
filaments are so arranged that although they Interlace by passing toward and 
away from the interlor of the cup the gênerai course of nearly ail of them is 
around the cup In varlous directions, the resuit being that the structure has 
a peculiar nest-like appearance while an axial section shows principally fila- 
ment ends." The spécification then proceeds to descrlbe how thls cup-shaped 
biscuit may be made. Claim 1 reads: "A cup-shaped biscuit made up of In- 
terlaced cereal filaments whoae gênerai courses are around the cup In varlous 
directions, formlng a nest-lilte structure." The drawing ot the WUliamB cup 
In vertical section Is as follows: 




Appellant's blll contalns averments that Williams "applled for his sald 
patent wlth the intention of coverlng and approprlating the structure and de- 
sign protected by your orator's sald patent" ; "that simply a reading of the 
spécification of lie Williams patent and the comparison of the same wlth the 
spécification of your orator's said design patent shows concluslvely that the 
two things and structures identified by both of sald patents are one and the 
same thing"; and "that the flrst clalm of the Williams patent substantlally 
identifies and stands for the single clalm of your orator's design patent" 

Charles K. Offield, for appellant. 
Lysander Hill, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Appel- 
lant's averments of identity and conséquent interférence are unavailing 
against the demurrer if their falsity appears from an inspection of the 
patents. 

Passing appellee's contentions that the Perky patent is void on its 
face and therefore cannot supply a basis for any kind of suit in equity, 
and that interférence can never properly be declared under section 
4918 between a design patent and a mechanical patent, owing to their 
différence in character, we think it sufficient in this case to say that 
we find no interférence in fact. The form which Perky claimed was 
beautiful and the form which Williams said was useful are radically 
différent in their appeal to the eye, for in one the dominant line is 
straight and in the other curved. 

The decree is afïîrmed. 
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NATIONAL TUBB CO. v. AIKEN. 

(Circuit Court of Appeals, Slxth Circuit July 11, 1908.) 

Nos. 1,765, 1,766. 

1. Patents— Invention — Transfee or Device to New Aet. 

TBe taklng of a device from one Industry and Its application to a new 
use In another may constltute patentable invention when the original 
inventor never designed nor actually used It for the purpose to wlilch 
It was later applied. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 38, Patents, § 31.] 

2. Same— Aggregation of Eléments. 

The mère brlnglng together of old éléments, whlch In thelr new places 
do no more than thelr original work and do not co-operate with other 
éléments In doing something new and usef ul, Is not Invention ; but, if 
they co-act with each other In a new and unitary organizatlon so as 
to produee a more bénéficiai resuit than by their separate opération, it 
may constltute a patentable combinatlon. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 38, Patents, §§ 27-29, 
48.] 

3. Same— Utilitt op Device. 

That a machine shall produce an original resuit Is not necessary to 
patentabillty ; but, if the new arrangement Increases the effectiveness 
of the old by Increased product or by lessenlng the cost, th* fact affords 
évidence of Invention. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 30.] 

4. Same— "Patentable Combination." 

Where the éléments brought together In a new organizatlon co-operate 
to produce a single practieal and useful resuit, it constitutes a patent- 
able combinatlon, and it is not Important whether they act simultané- 
ously or successively. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, §§ 
27-29. 

For other définitions, see Words and Phrases, vol. 6, p. 5234.] 

5. Same— INPBINGEMENT — Appabatus for Cooling and Stkaightening Mét- 

al Plates. 

The Alken patents. No. 450,360, for an apparatus for eonveying and 
cooling métal plates, and No. 492,951, for an apparatus for stralghtenlng 
meta! plates, whlch embodles the substantial features of the earlier 
patent with additional devlces, constitutlng a true combinatlon, and not 
a mère aggregation of éléments, were not antlelpated, and both diselose 
patentable invention. Also, held Infrlnged. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

For opinion below, see 157 Fed. 691. See, also, 159 Fed. 1033. 

James I. Kay and J. Snowden Bell, for appellant. 
Marshall A. Christy, for appellee. 

Before LURTON,'sEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Thèse two appeals hâve been heard to- 
gether, as they were in the court below. The first case, No. 1,765, was 
for an infringement of patent No. 492,951, issued March 7, 1893, to 
the appellee, Henry Aiken. The other involves the infringement of 
patent No. 450,360, issued April 14, 1891, to the same inventor. The 
défendants in each suit are the same, and the infringement is a single 
structure which infringes both patents. The défenses are that pat- 
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ent No. 450,360 is anticipated by expired patent No. 369,154, issued 
August 30, 1887, to the same inventor, and that the latter patent, No. 
492,951, includes no improvement constituting patentable invention 
over No. 450,360 and is for a mère aggregation. The court below sus- 
tained both patents and found both infringed. The opinion was by 
Tayler, District Judge, and is reported in 157 Fed. 691. 

Both patents are for apparatus relating to the making of métal plates 
by rolling mills. The patent of 1893, upon which the first suit was 
brought, is entitled "An apparatus for straightening métal plates." 
The invention is described by the patentée in his spécifications as 
"mainly" consisting: 

"In the combination wlth a straightening press for the plates, of a convey- 
Ing table or carrier which leads up to the straightening press lengthwise 
thereof, se as to bring the plates from the roUs to or in close proximity to 
the press ; and also In the combination wlth devlces, of a transfer mechanism 
adapted to shift the plates from the conveying table to the press." 

The conceded fact is that the combination of this 1893 patent in- 
cludes the entire device of the 1891 patent, with the addition of an in- 
terposed improved straightening press with suitable appliances for its 
opération in connection with the two parallel feeding and conveying 
tables. The 1893 patent is to that extent tributary to the 1891 patent, 
for it is not possible to use the entire device without using that of the 
earlier patent. The évidence, indeed, shows that the entire apparatus 
of the 1893 patent was conceived before either patent issued; but the 
inventor, having an order for a mill which did not désire the straight- 
ening press, made and patented those parts of his invention which cov- 
ered his improved conveying and cooling tables, being the subject of 
his 1891 patent, and later applied for and obtained the patent of 1893. 
This is, however, not a matter of vital importance, for if the combina- 
tion of the latter patent is a new combination and not a mère aggrega- 
tion, and the results are new and useful in a patentable sensé, the pat- 
ent will stand, though every élément is old. Nevertheless, it is difficult 
to justly estimate the advantages of the apparatus of 1893 without 
distinguishing between those which are attributable alone to that part 
of the device which is covered by the earlier patent and those which 
resuit only from the added straightening press. This cornes about be- 
cause the inventor divided his invention instead of patenting his entire 
invention in one patent. This division has also lent color and serious- 
ness to the contention that the addition of a straightening press to the 
device of 1891 constitutes an aggregation and not a true mechanical 
combination. The solution of this question of aggregation will be fa- 
cilitated if we shall first understand the device of the 1891 patent. 

Aiken's first step in this matter of improving the methods for cool- 
ing hot métal plates is shown by his method patent of 1887. The pat- 
ent has long since expired, and its only importance lies in the conten- 
tion that the apparatus described therein for operating under Aiken's 
method, and the statements of the patentée a"s to a proper mechanism, 
constitute a disclosure which would enable any one skilled in the iron 
rolling business to hâve made the apparatus covered by Aiken's 1891 
patent. The spécifications of the 1887 patent disclose the prior meth- 
ods for cooling plates. The patentée says : 
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"It has been a common custom heretofore to place thèse plates one on top 
of another lu piles on the floor of the rollliig mill or on cars as they corne 
hot from the rolls, and to permit them to remaln in such position until cool 
enough to be handled, when they were taken to the shears to be trlmmed. 
As they are not rolled to a uniform size, but vary greatly in dimensions, 
the edges of some of the plates in the piles will extend beyond the edges of 
others, so that the center of the pile is built up solidly of hot plates, while 
the projecting edges of the larger plates are exposed more or less to con- 
tact with the atmosphère, whieh ean gain no access to the middle portions 
of such plates. The resuit is that they cool unequally, and the edges become 
warped and distorted, and internai strains are produced which tend to 
weaken the plates and injure their quallty. Such plates also require more 
shearing on thls account, which produces a larger percentage of waste. 
When the plates are placed slngly on the floor to cool, they are also liable 
to warp and buckle, owing to the fact that the air cannot obtain free access 
to the under slde." 

The method which Aiken proposed to substitute for the old and 
clumsy method was, as stated in the single claim of his patent, that 
of conveying the hot plates singly "through the atmosphère upon mov- 
ing surfaces, where they are exposed to the atmosphère on ail sides; 
the points of support constantly changing. * * *" To illustrate 
how this method might be carried out, he points out that, when the 
métal sheets or plates are delivered in the usual way from the rolls up- 
on the usual rolling mill feeding table, there should be provided "ad- 
jacent to the table, upon which the plate is delivered after the last 
pass, and preferably in line with said feed table, * * * a roller 
table of considérable length, terminating preferably at or near the 
shears." "This roller table," he says, "is a séries of rollers at suit- 
able distances apart operated by proper mechanism." An apparatus 
which he constructed before applying for his patent is shown and de- 
scribed. That apparatus was made for and long operated in the Home- 
stead Rolling Mill. It was longitudinally a monster, 300 feet long, 
requiring, of course, very great space. One end connected with the 
usual feed table upon which the plates were first delivered from the 
rolls. The other terminated at the shears, where the jagged edges 
were to be eut off and the plates given the shape desired. Some- 
where between the feed table and the shears, and after the plates had 
stififened, they were to be stopped, and the lines marked to be follow- 
ed by the shears. The opération, as he described it, was this: 

"The plate, which usually leaves the rolls at a dull, red beat, is conveyed 
by the rollers of the feed table, c, to and delivered on the table, d. The rol- 
lers, f, being revolved at a slow speed, carry it slowly along the table to,, 
the shears, e. In Its progress the plate is exposed to the air on ail sldes, 
and never being allowed to remaln stationary it has no opportunity to bend 
or buckle by its own weight, even if at first hot enough to do so. The Hues 
of implngement upon the rollers are constantly changing, and at moet oc- 
cupy but a small portion of the under surface, so that the underside of the 
plate is for ail practlcal purposes as much exposed to the coollng influences 
of the air as the upper side. The resuit is that the plate cools uniformly 
on ail sides, and the tendency to warp, buckle, and set up internai strains is 
obviated. If the plate is not sufiiciently cooied when the end of the table 
is ïeached, the rollers may be reversed, and thus the plate be carried back 
and forth until sufiiciently cooied. If the rolling is continued in the mean- 
whlle, thls reverse motion may be kept up until another plate cornes from 
the rolls, then the forward motion may be reeumed to reçoive the new plate. 
Usually there are a number of plates upon the table at a time, and there 
is sufficient intermission between the dellveries of the plates from the rolla 
to aliow of considérable reverse travel, if necessary. In figure 3 I show a 
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plate, 8, travellng over the table. It Is not necessary that the table, d, 
should connect wlth the feed table, c. It may be at another place, and the 
plates be conveyed to It by any suitable means. Nor Is it necessary that It 
Bhould lead to the shears, but the economy and convenience of such an ar» 
rangement is obvions. Practical expérience has demonstrated that my In- 
vention prevents buckling and warping and renders less trimmlng necessary." 

In addition to the great space longitudinally required for a plant 
such as shown in the 1887 patent, impracticable in many mills, the 
tonnage capacity of such a mechanism was necessarily limited by its 
length. It could cool no more plates having a width of 30 inches than 
it could of plates of twice that width. As plates of varying width 
are rolled, it was economically important that the tonnage capacity of 
the apparatus for cooling and shearing should not be diminished when 
narrow sheets were to be rolled. To meet thèse objections, Aiken 
designed the apparatus of the 1893 patent, but divided his invention, 
as before stated, so as to include in his first patent only the improved 
arrangement for carrying and cooling such plates. The patent of 1891 
is entitled a "Table for conveying and cooling métal plates." The pat- 
entée, in his spécifications, says: 

"The object ol my Invention is to provide means for conveying plates from 
the rolls to the shears at whieh thelr edges are trimmed, and for cooling 
them In thelr transit In such manner as to prevent them from warping and 
becoming distorted in shape, as they do when placed on the mlU floor and 
allowed to cool there." 

The apparatus described and illustrated comprises two conveying 
tables provided with driven rollers and extending substantially paral- 
lel to each other in opposite directions, one table leading from the 
rolls, and the other to the shears, with transfer mechanism adapted to 
transfer the plates from one table to the other. The patent says : 

"The plates are moved along thèse tables by the transfer mechanism, 
preferably step by step, so that they cool gradually with both surfaces ex- 
posed to the air and are delivered at the shears in condition to be trimmed." 

The claims are for a combination with "rolls adapted to roll métal 
plates and a rolling feed table," of conveying tables adjacent to and 
independent of the feed table, adapted to receive the métal plates 
therefrom, with transfer mechanism adapted to transfer them from the 
first to the second table. A short statement of this invention is that 
the inventer divided the long carrying table of the 1887 patent into 
two parts, placing the two tables adjacent and parallel to each other, 
and provided a transfer mechanism by which the cooling plates might 
be slowly transferred from one to the other. It may not seem a 
particularly long or important step in the art, but the results are shown 
to hâve been highly bénéficiai in the saving of time, labor, and space. 
The new arrangement of the cooling tables with traveling transfer 
chains between and Connecting made the tonnage capacity for cool- 
ing and shearing uniform, whether the plates were wide or narrow, 
for the sheets or plates when partly cooled were delivered sideways 
onto the traveling transfer chains, and then onto the second table. 
Thus the capacity was the latéral and not the longitudinal space of 
the apparatus. 

The suggestion, quoted above from the spécifications, that the first 
of the cooling tables of the patent need not connect with the feed table^ 
163 F.— 17 
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or lead to the shears, but that the plates might be conveyed to it by 
"any suitable means," is said to be a suggestion of parallel tables; 
but, if se at ail, it is a long shot and points out none of the advantages 
of such an arrangement nor of the means for transferring plates while 
cooling. Nor was the intimation calculated to induce effort in that 
direction, for the patentée concludes by commending the economy and 
convenience of the connection he has adopted as the best. Certain it 
is that, however obvious the advantages of the new arrangement may 
now appear, no one made it or seemed to think of it until Aiken de- 
signed the mechanism of his 1891 patent. 

The Aiken method patent of 1887 is the only prior patent which 
describes any mechanism for conveying and cooling long, thin plates 
of hot métal. That was a first and useful step in the development of 
apparatus for that purpose; but its advantages were limited, as it 
could treat simultaneously no more narrow plates than wide ones, and, 
second, by the great space such a plant required for opération. It is 
true that the patentée does not specifically mention this first advantage, 
but it is one inhérent in the form and opération of his apparatus and 
is one of those advantages which is included in his statement, that, 
aside from a saving of space, his apparatus "is otherwise of great 
convenience." To provide for the transfer from one table to another 
of such long, thin, hot plates,, and at the same time continue a uniform 
cooling without distortion, involved an adaptation of methods of trans- 
fer to the purpose desired which was not so simple as to justify the 
contention that he displayed only the ordinary skill of a mechanic. 
Speaking of this arrangement, Mr. Bentley, one of the appellant's 
experts, says that Aiken — 

"makes use of this arrangement to recelve the plates as they come red hot 
from the roUing mlll on the feed table; then to lift and transport them later- 
ally by the chalns at such slow rate that the plates will become cooled In 
transit ; then dellvers them to the second set of feed rolls at the opposite 
end of the chain convoyer ; and finally propel them by the second set of 
feed rolls to the shears where they are to be eut up in the desired lengths." 

Thus the function of the transfer mechanism is in part to clear the 
first table, making room for succeeding plates by continuing the cool- 
ing process by the slow backward and forward movement of the con- 
veying chains. True that the patent states of the first cooling table 
that the "plate may be carried back and forth by rotation until it stif- 
fens"; but this is only a step toward cooling, for that is continued 
upon the traveling chain conveyors in the space provided for its 
occupancy until dropped upon the second table to be there further 
cooled, and ail this without manual handling and so uniformly as to 
avoid warping. The référence to sundry savi'mill patents, showing 
conveying tables and driven chains extending between them for trans- 
ferring logs or lumber from one table to the other do not show anticipa- 
tions. There is little analogy between the problem involved in convey- 
ing and transferring rigid, cold bodies from one conveying table to 
another, and that presented when the subject is long, flexible sheets 
of hot métal, which must be cooled uniformly and without warping 
while the carrying and transferring is going on. Cooling by exposure 
to the atmosphère involves constantly changing points of support. 
The log sawing art taught little or nothing that was pertinent either 
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in respect to the construction or arrangement of cohveying tables or 
the proper mechanism for transferring such hot plates from one table 
to another. We must not be misled by the apparent resemblance be- 
tween a device taken from one industry and appHed to a new use in 
another when the original inventor never designed or actually used 
the device for the purpose to which it has been put. 

In Potts V. Creager, 155 U. S. 597, 607, 15 Sup. Ct. 194, 198, 199 
(39 Iv. Ed. 275), Justice Brown said: 

"Indeed, it often requires as acute perception of ttie relation between cause 
and effect, and as much of tlie Intuitive genius wliicli Is a cliaracterlstic of 
great Inventors, to grasp the idea that a device used in one art may be made 
available in another, as would be necessary to create the device de novo. And 
thjs is not the less true If, after the thing has been done, it appears to the ordi- 
Dary mind so simple as to excite wonder that it was not thought of before." 

In Western Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 
670, 35 h. Ed. 294, a patent was upheld where one took a torsional 
spring, such as had been previously used in clocks, doors, and other 
articles of domestic f urniture, and applied it to telegraph instruments ; 
the application being shown to be wholly new. Nevertheless, the 
gênerai rule undoubtedly is that it is not invention to apply an old 
device to a new use which involves no change in mode of application, 
as in Stearns & Co. v. Russell, 85 Fed. 218, 29 C. C._ A. 121; but 
in that case the function of the pill dipping device in picking up and 
holding pills by suction was precisely the same as where it was em- 
ployed in picking up and holding pièces of iron, cloth, or paper, and 
no structural change was needed to adapt it to doing with pills what it 
had before done with other materials. 

In Heaton-Peninsular Button-Fastener Co. v. EHiott Button-Fast- 
ener Co. (C. C.) 58 Fed. 220, a principle was laid down which we 
think applicable to the claim that the invention of the sawmill patents 
referred to is an anticipation. In that case Justice Brown said: 

"Doubtless, a patentée is entitled to a monopoly of his invention for ail 
purposes; but where it is designed for a particular purpose, and another 
has taken it, and, by certain changes in its construction, has adapted it to 
an entirely différent purpose, the évidence of its original adaptation for 
such new purpose oucht to be reasonably clear and convincing to deny the 
improver the beneflt of a patent for such new adaptation." 

In Topliff V. Toplifï, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, 

it was said: 

"It is not sufficlent to eonstitute an anticipation that the device relied 
upon misht by modification be made to accouiplish the function performed by 
the patent in question, if it were not designed by its maker, nor adapted, nor 
actually used for the performance of such functions." 

In Potts V. Creager, 155 U. S. 597, 606, 15 Sup. Ct. 194, 198 {39 
E. Ed. 275), speaking of the adaptation of an invention in one brancb 
of industry to use in another, the court said : 

"But where the alleged novelty consists in transferring a device from one 
branch of industry to another, the answer dépends upon a variety of consid- 
érations. In such cases we are bound to inquire into the renioteness of rela- 
tionship of the two industries, what altérations were necessary to adapt th<ï 
device to its new use, and what the value of such adaptation has been to the 
Dew industry. If the new use be analogous to the former one, the court 
will undoubtedly be disposed to construe the patent more strictly, and to 
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requlre clearer proof of the exercise of the Inventive faculty In adaptlng It 
to the new use, particularly if the devlce be one of mlnor importance In its new 
fleld of usefulness. On the other hand, if the transfer be to an industry but 
remotely allied to the other, and the elïect of such transfer has been to sup- 
ersede other methods of doing the same work, the court wlU look with less 
crltleal eye upon the means employed in making the transfer. Doubtless, a 
patentée Is entitled to every use of which his invention Is susceptible, whether 
such use be known or unknown to him; but the person who has taken hls 
devlce and, by improvements thereon, has adapted It to a différent industry, 
may also draw to hlmself the quality of inventer." 

The most that can be said about thèse sawmill patent références, as 
well as those which show methods of handling and transferring hot 
masses or billets of métal, such as the Daniels patent, No. 369,503, is 
that they teach something in respect to the means for handling or 
transferring materials in which neither warping 'nor distortion is to be 
guarded against, and rapidity of movement therefore désirable, but 
nothing of any high degree of pertinency when the material to be car- 
ried or transferred consists of long, flexible, red-hot sheets of métal, 
which must be uniformly cooled in course of travel without warp- 
ing and by atmospheric exposure. None of the patents referred to 
show or describe a slow step by step transfer or carrier. Indeed, in 
the billet pusher patents, rapidity of movement to avoid cooling was 
essential. The référence to both class of patents is too remote to de- 
prive the patentée of the benefit of his invention in adapting to his 
use mechanism from other arts which was never designed or used for 
the purposes of the patent in suit. 

We come now to the patent of 1893. The spécifications state: 
"The object of my invention is to provide convenient apparatus for plate- 
mills, by which the métal plates, after they hâve been dellvered from the 
rolls, can be stralghtened and removed from the straightening press, without 
the difficult and tedious hand labor heretofore employed in straightening 
and handling them." 

The nature of the invention is then generally stated as follows : 

"To this end my invention consists mainly in the combination with a 
straightening press for the plates, of a conveying table or carrier which 
leads up to the straightening press lengthwlse thereof, so as to bring the 
plates from the rolls to or in close proxlmlty to the press; and also In com- 
bination with such devlces, of a transfer mechanism adapted to sliift the 
plates from the conveying table to the press. It also consists In an Improved 
straightening press and In certain other combinations and features of 
construction hereinafter deseribed. The advantages of my invention will be 
appreciated by those skillcd in the art. It results in a savlng of labor and 
tlm« In the straightening of the plates and thus is a means of economy and 
profit to the manufacturer." 

It is contended: That the patentée has hère brought together the 
carrying tables and transfer devices of his first patent and placed be- 
tween his tables a straightening press by means of which the hot 
plates are straightened as an independent incident of their travel from 
the rolling mill f eed table to the shears ; that no new or usef ul resuit 
is accomplished, and no invention involved in the juxtaposition of the 
parts ; that, in short, the device is a mère aggregation in which the 
old devices do in their place the work they did before being brought 
together. The mère bringing together of old éléments which in their 
new places do no more than their original work and do not eo-operate 
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with other éléments in doing something new and useful is not inven- 
tion. Thatcher Heating Co. v. Burtis, 131 U. S. 286, 7 Sup. Ct. 1034, 
30 L. Ed. 942; Richards v. Chase Elevator Co., 158 U. S. 299, 15 
Sup. Ct. 831, 39 L,. Ed. 991. We hâve applied the same principle more 
than once. Campbell Printing-Press & Mfg. Co. v. Duplex Printing- 
Press Co., 101 Fed. 282, 41 C. C. A. 351 ; Goodyear Tire & Rubber 
Co. et al. V. Rubber Tire Wheel Co., 116 Fed. 363, 53 C. C. A. 583; 
Johnson et al. v. Foos Mfg. Co., 141 Fed. 73, 72 C. C. A. 105. 

If, however, the adaptation of old and separate éléments, so that 
they co-act with each other in a unitary organization, involves the 
exercise of something more than the skill of an ordinary mechanic, 
the resuit may be patentable, if a more bénéficiai resuit is efifected than 
by the separate opération of the parts. Thatcher Heating Co. v. Bur- 
tis, 121 U. S. 386, 295, 7 Sup. Ct. 1034, 30 L. Ed. 943 ; Overweight 
Elevator Co. v. Vogt Machine Co., 102 Fed. 957, 43 C. C. A. 80. So 
if a new combination and arrangement of old éléments produces a new 
and bénéficiai resuit, as to greatly increase the productive efficiency of 
a machine, it is évidence of invention. St. Louis Flushing Co. v. 
American Flushing Co., 156 Fed. 574, 84 C. C. A. 340; MuUer v. 
Tool Co., 77 Fed. 621, 23 C. C. A. 357; Star Brass Works v. General 
Electric Co., 111 Fed. 398, 400, 49 C. C. A. 409; Loom Company v. 
Higgins, 105 U. S. 589, 26 L. Ed. 1177. 

We are not impressed with the argument that the combination claims 
of this patent show a mère juxtaposition of the différent parts there 
assembled. The claims are not for a combination of the earlier patent 
with any straightening press, however made or combined. They are 
for a combination of the conveying tables and transferring apparatus 
of the earlier patent with a spécifie, improved straightening machine, 
by spécifie means, pointed out as éléments co-operating to produce a 
spécifie operative arrangement, the whole combined as and for the pur- 
poses described. The invention as described need not be set out in 
détail. First, there is a conveying table, comprised of feed rollers, 
driven by suitable gearing, which extends out from the table of the 
plate roîling mill. Second, extending parallel to this table is the bed 
of the straightening press, having a flat top on which the plate to be 
straightened is laid and at the edge is a rib or shoulder, against which 
the edge of the plate is forced to remove the irregularities and curves 
usual in such plates as received from the rolis, and to reduce the edge 
to a straight line. Opposite the flange are a séries of simultaneously 
movable heads, by which the successive plates are confined and straight- 
ened. Third, on the opposite side of this straightening . press, and 
parallel therewith, a second conveying table upon which, after cooling 
jind straightening, the plates are deposited, and by which they are car- 
ried to the shears to be eut into suitable lengths. Fourth, transfer 
mechanism extending clear across the machine from one table to the 
other and through specially provided gaps in the straightening bed, 
consisting of a séries of vertically movable and horizontally traveling 
transfer chains. 

The place of the straightening press in the old art was in line with 
the feed table. To place it between the parallel tables of the Aiken ap- 
paratus involved changes essential to its effective opération there which 
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appear to us to be beyond the ordinary skill of a mechanic. Now that 
it has been donc, it may seem a matter of easy solution; but Aiken 
first saw the benefit to be derived from taking it out of the line of the 
feed rolls and placing it alongside. In that place the plates reached it 
before becoming too rigid and while plastic enough to be edgewise 
straightened. In that place it was advantageously placed to permit 
a step by step opération to go on; the straightened plate giving way 
to succeeding plates as they came from the feeding table. The resuit 
is a unitary mechanism which has saved time and labor and has gone 
into gênerai use as the standard cooling and straightening mechanism 
for métal plates and sheets. That a machine shall produce an origi- 
nal resuit is not necessary to patentability. If the new arrangement 
increases the effectiveness of the old by increased product or by lessen- 
ing the expense, the fact affords évidence of invention. 
In L,oom Co. v. Higgins, cited above, it was said : 

"It was a new and useful resuit to make a loom produce 50 yards a day 
where it had never before produced raore than 40 ; and we think tlie combina- 
tion by which tliis was doue, even ii' thèse éléments were separately known 
before, was invention sufficient to form the basis of a patent." 

In Star Brass Works v. General Electric Co., 111 Fed. 398, 400, 
49 C. C. A. 409, 411, the change between the new and the old mechan- 
ism consisted only in changing the familiar contact spring or brush 
from one place and putting it in another, in a trolley structure. In 
that case, Judge Day, now Mr. Justice Day, speaking for this court, 
said: 

"Is this Invention, or only the obvious improvement which would suggest' 
itself to a mechanic slcilled in the art? It is too well settled to need extended 
citation of authorities to support the proposition that a new comblnation oî 
éléments old in themselves, producing a uew and useful resuit, eutitles the 
inventer to the protection of a patent. Loom Co. v. Higgins, 105 U. S. 580, 
591, 26 L. Ed. 1177. It may be true that Andersen has only taken the familiar 
contact spring or brush, and placed It in a protected position ; but this change 
seems to hâve made the différence between a détective mechanism and a 
practical method of attaining the desired end. Where, as in this case, the 
departure from the former means is only small, yet the change is important, 
the doubt as to whether the inventive faculty has been exercised is to be 
weighed in view of the fact that the device in question has dispiaced others 
which had previously been employed for analogous uses, and this may décide 
the issue in favor of invention." 

The argument that the straightening press does not act simultane- 
ously with the other devices included in the combination, if true, is 
not enough to defeat the patent. If that device is so arranged with 
the other devices made éléments in the combination as that each part 
co-operates to produce a single practical and bénéficiai resuit, it is 
not important that that final resuit shall hâve been produced by A 
simultaneous or successive action of the combined éléments. Sanders 
V. Hancock, 128 Fed. 424, 63 C. C. A. 166 ; Stilwell-Bierce & Smith- 
Vaile Co. v. Eufaula Cotton OU Co., 117 Fed. 410, 54 C. C. A. 584; 
Forbush V. Cook, 2 Fish. Pat. Cas. 668, Fed. Cas. No. 4,931. 

Neither of the patents in suit cover mère aggregations, and in our 
judgment fall clearly within the principle of the cases last cited, 

The decree sustaining the patents must be affirmed. 
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WARREN STEAIM PUMP CO. v. BLAKE & KNOWLES STBAM PDMP 

WORKS. 

(Circuit Court of Appeals, First Circuit, June 10, 1908.) 

No. 746. 

1. Patents— Invention— Merits Not Claimbd in Patent. 

Where a patented structure In fact contains a new mode of opération 
and produces new résulta, the fallure of the patent to state thèse merlts 
does not prohiblt the court froni talLlng them Into considération in de- 
termlnlng the question of patentable novelty, nor does It limlt the scope 
of the Invention ; but the patentée Is entitled to the benefit of ail of the 
advantages which such structure poasesses over prlor structures intended 
for a simllar purpose. 

2. Same— Différent Uses of Structure. 

Where a patented pump was designed prlmarlly for use as an air pump, 
the fact that It may also be used as a comblned air and water pump, or as 
a water pump, and that such uses are claimed, does not deprlve the 
patentée, In determlning the question of invention, of the weight whlch 
should be given to the merlts which attach to the use of the pump as an 
air pump. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, S 241.] 

8. Same — Infringement — Aib Pump. 

The Whlting & Wheeler patent. No. 526,913, for a pumping machine 
Intended for use in pumping the air and water from the condenser of a 
steam englne, and comprising a vertical twin-bucket air pump dlrectly 
driven by an Independent englne, was not anticlpated and discloses In- 
vention, especially in vlew of the utiilty, efficiency, and extenslve com- 
mercial use of the structure which at once largely dlsplaced those of the 
prlor art. The Hall & Gage patent, No. 522.9:!8, for a spécial valve move- 
ment for use In such pump, also, held valld, and both patents held In- 
fringed. 

Appeal from the Circuit Court of the United States for the District 

of Massachusetts. 

For opinion below, see 155 Fed. 285. 

George L. Roberts and Frederick P. Fish (J. Lewis Stackpole, on 
the brief), for appellant. 

C. J. Sawyer (M. B. Philipp, on the brief), for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COLT, Circuit Judge. This bill was brought for the infringement 
of two patents for improvements in pumping engines, the Whiting & 
Wheeler patent, No. 526,913, dated October 2, 1894, and the Hall & 
Gage patent, No. 522,938, dated July 10, 1894. The application for the 
Whiting & Wheeler patent was filed January 18, 1892, and the ap- 
plication for the Hall & Gage patent was filed June 10, 1892. The Hall 
& Gage patent is for an improvement on the Whiting & Wheeler 
structure. The Circuit Court held the patents valid, and that the de- 
fendant's pumping engine infringed. The fundamental question upon 
this appeal is whether the patents are void for want of invention in 
view of the prior art. 

The patents relate to the type of pumping engine known as the "air 
pump," which is used for withdrawing the water and air from a steam 
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engine condenser for the purpose of maintaining a vacuum in the con- 
denser. 

The Whiting & Wheeler spécification begins by stating that it is 
advantageous in steam vessels to make use of an independent engine 
to drive tlie air pump, and then follows a statement that the object of 
the invention is to apply a direct-acting engine to the air pump or 
combined air and circulating pump in such a way as will secure 
economy of space and accessibihty of the différent parts : 

"With englnes employed upon steam vessels It is advantageous to make use 
of a separate engine to drive the 'air pump,' In order that the vacuum in the 
condenser may be malntained independently of the movement pf the main 
engine, and In war vessels especially it is of great Importance to hâve the en- 
gines and machinery in as compact a space and as light as possible. The 
circulating water that passes through the condenser can also be advantageous- 
ly pumped by the same independent engine that opérâtes the air pump. 

"The object of our Invention is to apply a direct-acting engine to the air 
pump or combined air and circulating pump in such a manner that the wholo 
will occupy very little space and at the same time to furnish facility for ac- 
cess to the valves and other parts of the pumping engine." 

The spécification then refers to the drawings : 

"Figure 1 Is an élévation partially in section of our improvement applled 
to a vacuum pump or as it is usually termed in marine engine practlce an 
'air pump.' * * * Figure 3 is an end élévation." 

m 
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The spécification then proceeds to describe the gênerai structure 
shown in the drawings, comprising the air cylinders, frame, buckets, 
valves, walking-beam, links, etc., referring to the features of accessibil- 
ity, the permanent and rigid connection between the engine and the 
pumps, the direct action of the steam cylinders upon the pump buckets, 
and the unifying action of the walking-heam. 

The spécification then proceeds : 

"Hence we are able to make this pumping engine very compact and unl- 
form In Its opération and entirely independent of the main engine." 

The spécification further says: 

"Single and compound engines belng well known are avallable wlth the 
présent improvements, and In instances where only a vacuum Is required, both 
cylinders, A and A', are fltted wlth the proper buclïets and valves for maln- 
taining the proper vacuum, and In cases vfhere a water circulatlng pump Is 
required, both cylinders, A and A', may be used for pumping water, and 
where It Is deslred to combine in one engine an air pump and a water circu- 
latlng pump, one cylinder, A', may be for water, and the other cylinder. A, 
for air. 

"In pumps that hâve heretofore been made wlth an engine elevated above 
the walking-beam and pump, the piston or plunger has been adapted to forcing 
water. In pumps that are used with a condenser, especially those fitted Into 
vessels, it Is Important to bave the buckets move vertically, and there is 
usually but llttle head room for the engine. 

"By our présent improvements the lifting buckets and valves work vertical- 
ly, and the Inlet water way belng below and between the pumps, but llttle 
space Is oceupied and the engine piston rods belng coupled direct to the rods 
of the lifting buckets, the vacuum pump and engine are brought into the 
smallest possible space, and the walking-beam belng between the engine and 
pump, renders the action unlform becaus* the buckets are hung by tension 
from the ends of the beam and their actions balauced as nearly as possible 
by the two engines acting simultaneously and direct! y on the rods of the 
buckets, but at the two ends of the beam and controUed by it. Hence the 
opérations of the vacuum pump are more reliable than heretofore and the 
conditions of use are the reverse of those in the ordlnary dlrect-acting force 
pump." 

The claims are as follows : 

"1. The combination wlth the two vertical pump cylinders and thelr lifting 
buckets and valves, of dlrect-acting steam cylinders and pistons with thelr 
piston rods in Une and connected to the rods of the buckets, a frame and 
columus Connecting wlth the pump cylinders and on which frame the steam 
cylinders are dlrectly connected, a walking-beam between the pump and the 
engine and a pivot for the same upon a bearing extending down from the 
frame, and link connections at the respective ends of the walking-beam to 
the cross-heads of the piston rods for unifying the action of the engine dlrect- 
ly upon the lifting buckets substantially as set forth. 

"2. In a direct-acting pumping engine, the combination wlth a pair of pump 
cylinders having lifting buckets and valves and valves in the lower part of the 
pump cylinders, of steam cylinders and piston rods Connecting the buckets of 
the pump and the pistons of the engine, a walking-beam between the pump 
cylinders and the steam cylinders, links Connecting the ends of the walking- 
beam wlth the piston rods, and a frame extending up from the pumps and to 
which the steam cylinders are dlrectly connected and which frame also sup- 
ports the pivots of the walking-beam substantially as set forth. 

"3. The combination in a pumping engine of two vertical pumping cylinders, 
buckets and rods for the same, a frame upon the pump cylinders, and steam 
cylinders dlrectly connected to and supported by the frame, the piston rods 
of the engine beiug m Une wlth and dlrectly connected to the rods of the pumps, 
a walking-beam between th« pump and the engine and links Connecting the 
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walking-beam and the eross-heads of the piston rods, the parts belng ar- 
rangea 80 that the links are In tlie same plane or nearly so as the piston 
rods at the termlnation of the respective strokes substantially as set forth." 

It majr be noticed that claim 2 is substantially like claim 1, while 
claim 3 is somewhat more limited. 

Prior to the Whiting & Wheeler invention, vertical bucket air pumps 
were controlled by the main engine or by a crank and fly-wheel or by 
a water circulating pump. 

Looking now at the drawings of the Whiting & Wheeler patent in 
connection with the spécification and claims, it may be observed : 

First. Thèse drawings show a vertical twin bucket air pump. 

Second. This pump is independent of the main engine; in other 
words, it is not attached to or controlled by the main engine. 

Third. This pump is actuated by a separate direct-acting engine. 

Fourth. This pump is not controlled by a crank and fîy-wheel. 

Fifth. This pump is not controlled by a water circulating pump. 

Sixth. The action of this pump is controlled by the pressure of steam 
in the steàm cylinders. 

Seventh. The walking-beam unifies the action of the pump buckets. 

Eighth. The engine is located directly above the walking-beam and 
the pump cylinders. 

Ninth. The piston rods of the steam cylinders are in line and con- 
nected with the rods of the buckets. 

Tenth. There is a rigid frame with columns Connecting with the 
pump cylinders, upon which frame the steam cylinders are directly 
connected. 

Eleventh. There is a walking-beam between the pump and the en- 
gine, which is pivoted upon a bearing extending down from the frame, 
and there are link connections at the ends of the walking-beam to the 
cross-heads of the piston rods. 

To summarize: The structure shown in the drawings is a vertical 
twin bucket air pump actuated by a separate direct-acting steam engine. 
It is an absolutely independent air pump, in that it is not controlled by 
the main engine, or by a crank and fly-wheel, or by a water circulating 
pump, but is controlled by the pressure of steam in the steam cylinders ; 
and, further, it is a structure which is compact, accessible, and of com- 
parative simplicity. 

The Whiting & Wheeler patent does not show or describe any spé- 
cial form of valves or valve-controlling mechanism for the steam en- 
gine. The spécification says : 

"We hâve represented a steam chest at F and valve chests at G, and we 
remark that the valves and the devices for actuating the steam valves may 
be of any desired character, so long as they are positive in action, i. e., wlth- 
out 'dead center,' and do not require to be further represented or descrlbed." 

The Hall & Gage patent in suit covers thèse valves and valve-con- 
trolling mechanism in combination with the Whiting & Wheeler air 
pump. The spécification says : 

"This Invention has for its object to simplify and improve the construction 
and opération of whiit Is known as a twin air pump, but what is herein des- 
ignated a pumping englue. 

"Figure 1 of the drawings represents in élévation, partial section, an air 
pump embodying this invention." 
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The claims of the Hall & Gage patent in issue are as f ollows : 

''1. The combinatlon of two pump eyllnders, two steam cylinders arrangea 
in Une respectively with said pump cylinders, buckets in said pump cylinders, 
pistons In said steam cylinders, and piston rods Connecting said pistons and 
buckets, valves for said steam cylinders to control the admission of steam 
thereto and the movements of the pistons therein, a valve-driving engine con- 
nected with and to positively move said valves, a valve mechanism for said 
valve-driving engine, a rocking beam pivoted at its middle and connected at 
its ends with and to be rocked by said piston rods, and a connection between 
said beam and valve mechanism w^hereby the movements of the valve-driving 
engine are positively controUed by the vibration of the beam and the move- 
ments of the main steam valves for the steam cylinders by the valve-driving 
engine, substantially as described. 

"2. The combination of two pump cylinders, an entablature supported above 
the same and sustaining thereupon two steam cylinders in Une respectively 
with said pump cylinders and having thelr pistons connected with buckets in 
eaid pump cylinders by common piston rods, a bracket on the under side of 
said entablature, a beam, D, comprising two members pivoted in said bracket 
and having its opposite ends connected with and at opposite sides of the 
said piston rods, a valve-driving engine having its valve mechanism connected 
with and operated by said beam, and valves to control the admission of steam 
to the steam cylinders respectively actuated by said valve-driving engine, sub- 
stantially as described." 

It may be observed, with respect to the valves and valve-controlling 
mechanism, that claim 1 includes the following éléments: 

(1) Valves for said steam cylinders to control the admission of steam 
thereto and the movements of the pistons therein. 

(2) A valve-driving engine connected with and to positively move 
said valves. 

(3) A valve mechanism for said valve-driving engine. 

(4) A connection between the beam and valve mechanism whereby 
the movements of the valve-driving engine are positively controlled by 
the vibration of the beam and the movements of the main steam valves 
for the steam cylinders by the valve-driving engine. 

The complainant's pump, constructed in accordance with thèse pat- 
ents, is known as the "Blake Twin Bucket Air Pump." 

The évidence shows the immédiate acceptance and extensive use of 
this pump as a high-grade pump for condenser purposes. It further 
shows that the high-grade air pumps in use at this time were unsatis- 
factory, that a need was felt among engineers for a more efficient 
vacuum pump especially for marine use, and that the patented pump 
at once met the need. 

In the officiai report of the Board of Trial on the trial trip of the 
Minneapolis, published in November, 1894, the year the patents in suit 
were issued, Commander Willits said respecting thèse pumps : 

"The opération of the main air pumps simply emphaslzed the Justice of the 
claim of this class of pumps for highest honors. Not only did they do remark- 
ably efficient duty at the smallcst cost in power, but the regulàrity and 
certainty of thelr action and their low speeds conduced to other efflclencles by 
reducing to a minimum ail anxiety on the part of those in charge of the 
running of the machinery regarding their possible stoppage or breakdown, or 
of sudden and excessive change of speed. Those who hâve had expérience 
with the crank air pumps (however well they may be made, in theory, to 
operate) cannot fail of comfort In the knowledge of the adoption of the Blake 
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vertical twin eyllnder air pump for our latest cnilsers. Hère, at about only 
15 double strokes per minute, thèse pumps maintalned a steady vacuum of 
over 25 Inches, at a eost of but little more than 30 horse power for ail three 
double pumps, and witb the main englues aggregating over 20,000 horse pow- 
er. This power of air pump is only about one sixth (i/g) of one per cent, of 
the horse power of the main englnes." 

Commander Willits also testified in this case as f ollows : 

"The opinion expressed In this article regarding the efflcieney and excel- 
lence of the twin air pump noted was based upon Its very superlor perform- 
ance in comparison with anything we had ever had before the Introduction of 
this type in other naval vessels. For many years since the beginnlng of the 
adoption of modem machinery, prior to which th« air pumps were generally 
of the attached eharacter on horizontal englnes (frequently horizontal piston 
air pumps, double-acting), we had been trying to get an efficient Independent 
air pump, In the sensé of a pump detached frotn the main engine entlrely. As 
far as my knowledge goes from the tlme I graduated and up to the trial of 
the New York, which was Just prier to the Minneapolis, we had been wrest- 
ling with the matter, and had made several attempts to secure a désirable 
pump, resultlng In the production of both the crank and fly-wheel combined 
air and clreulating pump and crank and fly-wheel Independent pump, but 
nothing had been at ail satisfactory. It was in this comparison and In noting 
Its superiority, both in power economy and in every other respect, that the 
opinion thereln was based." 

Upon this point Mr. Bourne, chief engineer of the complainant, tes- 
tified as follows : 

"The twln air puïnps referred to hâve come into gênerai use on Bhipboard, 
as well as in power plants on land, wherever hlgh-grade machines and hlgh 
vacuum are requlred. Thèse pumps hâve been very generally used in the ves- 
sels of the United States navy; a very large number of the most important 
battleships and cruisers, as well as revenue cutters, torpédo boat destroyers, 
belng so fltted. Some of the most Important of thèse vessels are the following 
battleships and cruisers: Massachusetts, Indiana, lowa, Georgla, Nebraska, 
Virginia, Louislana, Minnesota, Kansas, New York, Brooklyn, Columbla, 
Minneapolis, Colorado, Pennsylvania, West Virginia, Maryland, Tennessee, 
Charleston, and others. In addition to belng used in the navy, thèse pumps 
are larg«ly used In the merchant marine In many of the largest ocean-going 
and lake steamships and in a very large number of important ferryboats and 
In many large tugboats and dredges, and in very many well-known steam 
yachts. Some of the best known ocean-going steamships fltted with thèse twin 
air pumps are the Kaiser Wilhelm der Grosse, Hamburg, Prlncess Irène, Koe- 
nig Albert, Deutschland, New York, Philadelphia, La Lorraine, La Savoie. In 
addition to the extensive use of thèse pumps on shlpboard, as above outlined,' 
many of the largest electrlc-light and electric-traction power plants through- 
out the United States are fltted with thèse pumps, on account of the extrême 
reliabllity of thèse pumps and the avoidance thereby of any danger of loss 
of power, which is of great importance in thèse plants. Altogeth«r, the George 
F. Blake Manufacturlng Company and its successors, the complainant, hâve 
built and sold over $1,000,000 worth of thèse twin air pumps. 

"Int. 51. Oan you glve the court any idea of how rapidly thèse pumps were 
Introduced, or what favor they met with when they were flrst Introduced by 
the Blake Company? 

"Ans. Thèse pumps, when flrst introduced by the Blake Company, sprung 
at once into popularlty ; a large number of sales belng made even in the flrst 
few years after the flrst pump was buUt. Thèse pumps met with especlal fa- 
vor in naval vessels, as the government englneers and designers had been 
Btrivlng for a long time to design or get hold of an Independent air pump 
which would satisfactorily meet their needs. The earlier cruisers and naval 
vessels, built prior to the Introduction of the Blake twln air pump, were 
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Ôtted wlth various klnds of air pumps; a large number of them belng of the 
fly-wheel type. None of thèse earller air pumps were satlsfactory, and many 
mlght be called fallures. The introduction of the twln air pump completely 
met the demand of the naval englneers for a satlsfactory Independent air 
pump, which Is evldenced by the large number of thls tjrpe of pump sold for 
naval vessels diirlng the flrst few years after the pump was Introduced ; the larg- 
er vessels built at that time being almost unlversally supplied with thls pump. 
"ïhis pump bas become so wldely known and glven such gênerai satisfac- 
tion as to hâve become the standard type where a high-grade air pump is de- 
sired and hlgh vacuum is to be maintalned." 

To the same effect is the testimony of complainant's expert, Free- 

man: 

"They early secured the attention of englneers, and such favorable atten- 
tion that they hâve largely replaced ail other forms of air or vacuum pumps 
for marine service, and hâve been largely adopted by the United States and 
foreigu navles for war vessels, and they are also in estensive use in station- 
ary povver plants where a hlgh vacuum and etficient service are required." 

The évidence further shows that among the practical results secured 
by this pump were a high vacuum, efficiency, réduction in power con- 
sumed, reliability, slow speed, lightness, and compactness of structure. 

The évidence further shows that thèse pumps possessed several 
spécial advantages: 

First. The air pump automatically adjusts itself to the varying con- 
ditions of the condenser; the speed varying with the amount of air 
and water coming from the condenser, and the pump slowing up in 
case of gulps of water coming over, so as to avoid shock and strain. 
This automatic adjustment aids greatly in maintaining a high vacuum 
and preventing damage to the pump. 

Second. The speed of the pump, apart from this automatic adjust- 
ment, may be readily regulated to the speed which is found best suited 
to the running conditions of the condenser and engine with which the 
pump is used. The speed is not dépendent upon crank and fly-wheel 
opération, nor upon the speed of a circulating pump. 

Third. The movement of the buckets is controlled by the pressure 
in the air pump cylinders, so that, the pressure being small at the 
beginning of the stroke, on account of the air in the cylinders, a jump 
of each bucket during the flrst part of the stroke takes place, this 
jump being very quick and extending through a large portion of the 
stroke, until the bucket strikes the water on the down stroke, or the 
water strikes the head valves, if thèse be used, on the up stroke, when 
the bucket slows down and moves very slowly during the rest of the 
stroke. This jump is of importance in securing a high vacuum, by 
acting to open the valves in the bucket quickly, and thus getting the 
air out of the condenser quickly. 

Respecting the advantages of this jump action, Mr. Freeman tes- 
tifies as follows: 

"When In action, the pump opérâtes differently from the ordinary pump ; 
the peeullarity of the opération belng that during the first part and usually 
the greater part of its stroke it moves very quickly, and during the latter part 
of lis stroke It moves very slowly. Thls peculiar action results, In part, from 
the faet that the pump is not operating upon a fluid of uniform density like 
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water, but upon two flulds, air and water, whlch dlffer greatly In thelr 
physlcal propertles. Not only Is the air much less dense than the water, but 
It Is compressible, and very much rarefîed, as it cornes from the condenser 
together wlth the water, and where the condenser Is a surface condenser the 
volume of the water is very small as compared with the volume of air, whlch 
In its rarefied condition Is to be pumped out of the condenser so as to maln- 
taln a proper vacuum thereln. By reason of the qulclî movement of the pump 
buckets durlng the flrst part of thelr stroljes, an especially efficient with- 
drawal of the air and water from the condenser Is efCected, thus enabling a 
materially better vacuum to be maintained in the condenser with a given size 
pump than would otherwise be the case." 

Upon this point Mr. Boume testifies: 

"In addition, the two bucketa connected by a beam take advantage of the 
fact that during the first part of the stroke of an air pump the pump piston 
or bucket Is eompressing the air whlch has corne in from the condenser wlth 
the water, and during the latter part of the stroke la puraping nearly solid 
water. On account of this condition existlng In the air cyllnder, a direct act- 
Ing air pumpmakes the flrst part of Its stroke at a much higher velocity than 
it can make the latter part, aa during the latter part It is handllng water, and 
the movlng parts meet wlth a considérable résistance, whereas, during the 
flrst part of the stroke, comparatively llttle résistance is met. At the Instant 
the pump bucket brings up on the water the speed of the movlng parts is 
materially and suddenly checked. Now, on account of this hlgh velocity or 
Jump action during the flrst part of the stroke, the pump valves open more 
qulckly and more wldely than would be the case If the pump piston made 
its stroke at a comparatively uniform velocity throughout. Pump valves, as 
Is stated, openlng more qulckly and wider, the water and air, particularly the 
latter, are taken ont of the condenser more quickly, due to this jump action, 
than would be the case If this did not occur. The air comlng Into the con- 
denser with the steam from the low pressure cyllnder tends to become thor- 
oughly mixed wlth same and to expand to many tlmes Its original volume. 
It thus becomes essentlal to get this air out of the condenser before thIs ex- 
pansion has taken place or has progressed to an appréciable extent." 

Upon the same point Commander Willits testifies: 

"The 'Jump,' as you call it, at the beglnning of each upward stroke of a di- 
rect-acting vertical slngle-actlng bucket pump, is due to the vapor and space 
unfllled by solid water between the bucket and the head valves, and the mo- 
ment the water strlkes the head valves or vapor is compressed to the point of 
lifting thèse valves, the action of the pump Is steadied. The advantage also 
galned by this Jump is that it seats the bucket valves qulckly and sharply, 
preventlng any back drain which might occur wlth a slow-seating valve, and 
opens the suctlon valve In the suctlon chamber, or foot valves, as they are 
called, at once, and glves ample tlme for the refllling of the lower part of 
the pump barrel wlth water from the condenser. I conslder this qulck Initial 
motion as of very considérable advantage In the above respect." 

The defendant's witnesses do not contradict in any substantial way 
the foregoing testimony as to the commercial use, practical results, 
and spécial advantages, of the Blake twin bucket air pump, nor do 
they deny that thèse advantages are due in large measure to the em- 
bodiment therein of the Whiting & Wheeler invention. 

At this time, or before the introduction of the complainant's pump, 
the prior art disclosed two gênerai types of vertical bucket air pumps; 
those which are attached to and controlled by the main engine, and 
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those which are controlled by a separate engine, and whîch are known 

as independent air pumps. 

The prior art also disclosed two types of independent vertical 
bucket air pumps; the crank and fly-wheel type, and the combined 
air and water circulating pump. 

There also existed in the prior art whoUy independent horizontal 
double-acting piston air pumps. 

A brief considération of thèse several prior types of air pumps is 
necessary in order to understand their bearing upon the patents in suit. 

1. Attached vertical bucket air pumps controlled by the main en- 
gine: This seems to hâve been the common type of high-grade air 
pump before the Blake twin bucket pump. It is admitted that there 
were serions objections to this class of pumps, among which it is only 
necessary to mention that the movements of the pump are controlled 
by the movements of the main engine. As the Whiting & Wheeler 
patent says : 

"It Is advantageous to make use of a separate engine to drive the air pump. 
In order that the vacuum In the condenser may be malntained Independently 
of the movement of the main engine." 

2. Independent crank and fly-wheel vertical bucket air pumps: In 
this type of pumps the steam cylinder acted on the pump through a 
crank and fly-wheel. In other words, the movements of the buckets 
were controlled by a crank and fly-wheel. The évidence shows that 
there were objections to this class of pumps, and that comparatively 
few were made and sold. Among the objections were high and con- 
stant speed, inability to adapt itself to varying conditions of load, and 
irregularity in the vacuum action. 

3. The Aries combined air, water circulating, and feed pump: 
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The Aries type of punip is illustrated in the above eut. In this 
organizatjon the movements of the bucket are controUed by the cir- 
culating and feed pumps. The évidence shows that there were many 
objections to this type of pump, and that not more than 10 were placed 
upon the market. 

4. The Coryell combined air and water circulating pump: 
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The Coryell pump is illustrated in the above eut. This pump is à 
twin bucket air purnp combined with a double-acting horizontal water 
circulating pump. The circulating pump opérâtes the air pump. The 
évidence shows that, although the Coryell pump was superior to other 
air pumps, it had important defects, and that not over 13 of thèse 
pumps were sold in 10 years ; the last sale being prior to 1894. 

5. Absolutely independent horizontal double-acting piston air pumps : 
An example of this type of punip is found in the Knowles independent 
air pump and condenser. This pump is illustrated in the foUowing 
eut: 
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The évidence shows that this was a comparatively cheap pump, and 
that it did not meet the demand for a high vacuum pump; also, that 
it contained many objectionable features, such as the change of di- 
rection and churning of the fluid, the lack of valve sealing, the loca- 
tion of the valves outside the cylinder, etc. 

The évidence further shows that the vertical bucket air pump was 
known as the best type of air pump for condenser purposes. The 
advantages of the vertical bucket air pump, as compared with the 
horizontal air pump, are stated as follows : 

"First. The Inlet valves can be placed much lower, thus decreaslng the dis- 
tance that the water from the condenser has to be Ufted, and frequently per- 
mittlng this water to drain into the suction chamber of the pump, thus con- 
tributing to a higher vacuum. 

"Second. The direction of flow of the air and water through the pump Is 
never changed. 

"Third. For the same reason there is no churning and mixing together of 
the air and water by which the air might be prevented from rising to the top. 

"Fourth. Ail the vapors tend to rise, thus helping the vacuum. 

"Fifth. If head valves are employed, the air does not hâve to be discharged 
against atmospherlc pressure. 'ïhis is very important In assistlng to obtain 
a high vacuum.' 

"Sixth, The valves are ail well sealed, being covered wlth water, which pre- 
vents the leakage of air baek to the condenser. 

"Seventh. The valves can be made more accessible." 

From this review of the air pump art it appears that at the time 
of the inventions covered by the patents in suit the advantages of an 
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independent aîr pump driven by a separate engine were recognized. 
It was also known that the vertical bucket pump, as compared with the 
horizontal air pump, was the best type of pump for high-vacuunt 
work. The art, hovvever, had advanced no further than the produc- 
tion of independent vertical bucket air pumps controUed either by a 
crank and fly-wheel or by a circulating pump, and thèse pumps had 
proved unsatisfactory. The Blake twin bucket air pump therefore 
marks a distinct advance in the art, in that it was the first vertical 
bucket air pump which was not only independent of the main engine, 
but which was also independent of control by a crank and fly-wheel 
or by a circulating pump. 

The fundamental défense in this case is that the patents in suit are 
void for want of invention in view of the prior art. In the able and 
exhaustive brief of defendant's counsel, this défense is stated as fol- 
lows : 

"First. The pumps of the patents In suit differ merely In mlnor détails 
from prior pumps and involve no invention whatever. The patents do not sug- 
gest any new resuit or method of opération, and none such Is involved In the 
nse of the patented structure. The patents purport to be only for rearrange- 
ments of old features; the merlt of thèse rearrangements, according to the 
patents themselves and In fact, residing only in shape, strength, and propor- 
tion of parts. The pump Is said to be compact and to oceupy little space. The 
varlous parts are said to be convenlent of access. Bven In thèse particulars 
nothlng was done by the patentées exeept to sélect and to arrange from and 
In accordance wlth the prior art. The précise vertical bucket posltlvely driv- 
■en twin aJr pumps of the patents in suit, connected by a walking-beam as in 
those patents, were disclosed In the prior Ooryell patent, where they are found 
organized and operatlng exactly as in the case of the patented pumps. In the 
patented construction the Coryell vertical bucket positively driven twin air 
pumps are simply driven in a différent way from that shown In Coryell, name- 
ly, in exactly the way in which the 'Arles' pump, the Chiswlck pump, and ail 
the many direct-acting self-supportlng pumps in the record were driven. Se- 
ing self-supporting vertical pumps, the patented pumps were, of course, in- 
corporated in a suitable frame, which was that almost invariably employed In 
the art for a self-supporting pump. 

"Second. The patents In suit are absolutely anticipa ted by the Chiswlck 
pump. The pumps of the patents in suit are the same as the Chiswlck pump, 
exeept for inslgniflcant détails of frame construction which the défendant 
4oes not use. Certain additional features appearing In the Chiswlck pump do 
not afCect Its complète identlty with the patented pumps for ail the purposes 
«f this case. 

"Third. The only possible way of savlng the patents Is to llmit them to 
minute détails of construction which the défendant does not use. The flle- 
wrapper and contents of the earlier patent show that it was the intention of 
the applicants and of the Patent Office that that patent should be so limited. 
The prior art requlres such limitation as to both patents. The defendant's 
pump does not hâve thèse détails of construction, and therefore does not In- 
fringe." 

There is the further défense that, if the alleged jump action in the 
patented pumps when used as air pumps had any advantage which 
was not présent in the prior art, the patents cannot be so construed 
as to give them any benefit from this considération, in view of the 
fact that the patents describe the invention and structure as equally in- 
volved when the pump is used as a combined air and water pump, or 
as a water pump; in other words, that patentability cannot be sup- 
ported by the alleged merits of the patented pumps when used only 
as air pumps. 
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The défendant also contends that the same advantages which are 
claimed for the patented pump are found in the pumps of the prior 
art, and that the alleged jump action has no bénéficiai effect, and is 
based upon an erroneous theory. 

Thèse several grounds of défense call for the considération of the 
patents in suit in four aspects: (1) The proper interprétation of the 
patents; (2) anticipations in. the prior air-pump art; (3) anticipa- 
tions in the prior pump art generally; (4) the merits of the patented 
pump. 

1. It is true the patents on their • face, especially the Whiting & 
Wheeler patent, relate largely to structural détails and the arrange- 
ment of the différent parts of the structure. It is also true that the 
patents do not mention any new mode of opération or any new re- 
sults. In construing thèse patents, however, thèse considérations are 
immaterial, provided the pump structure disclosed in the patents and 
covered by the claims does in fact contain a new mode of opération, 
and does in fact produce new results. The failure of the patents to 
State thèse merits does not prohibit the court from taking them into 
considération in determining the question of patentable novelty, neither 
does it limit the scope of the inventions. Thèse patents are for a 
structure, and the patentées are clearly entitled to the benefit of ail 
the advantages which that structure possesses over prior structures 
intended to accomplish a similar purpose. 

It is also true that the Whiting & Wheeler patent states that the 
object of the invention is "to apply a direct-acting engine to the air 
pump or combined air and circulating pump," also that the pump 
"cyHnders, A and A'," may be used as a combined air and water cir- 
culating pump, or as a water circulating pump, and the claims cover 
thèse several uses of the structure shown in the drawings. At the 
same.time there is no doubt that the primary object that Whiting & 
Wheeler had in mind was the use of this structure as an air pump. 
This being so, the fact that the pump may also be used as a combined 
air and water pump, or as a water pump, cannot deprive the patentées, 
in determining the question of invention, of the weight which should 
be given to the merits which attach to the use of the pump as an air 
purnp. This is not the case of a preferred structure, but only of the 
use to which the structure shown in the drawings and covered by 
the claims may be put. It would, indeed, be an unjust and novel 
doctrine to hold that a patentée is to be deprived of the benefits which 
may characterize the use for which the patented structure was mainly 
designed. 

2. In the prior air-pump art the pumps relied upon as anticipations 
are the Coryell pump and the Aries pump. As may be readily seen 
from the foregoing cuts, there is a wide différence in construction 
between the patented pump and thèse prior pumps. There is also an 
essential différence in mode of opération, since in the Coryell pump 
the air pump is controUed by the water circulating pump, and in the 
Aries pump the air pump is controlled by the water circulating and 
feed pumps. 

3. In the gênerai pump art the défendant relies mainly on the Chis- 
wick pump as an anticipation. This pump is illustrated in the fol- 
lowing eut: 
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The Chiswick pump is a 
large bucket and plunger 
pump used for pnmping 
sewage, and it belongs to an 
antirely différent type of 

Çiimp from the air pump. 
'he construction of a sew- 
age pump and the construc- 
tion of an air pump for the 
condenser of a steam engine 
manifestly présent very dif- 
férent problems. The Chis- 
wicli sewage pump, in our 
opinion, would not hâve af- 
forded any suggestion as to 
the way to solve the prob- 
lem of a high-grade inde- 
pendent air pump for vac- 
cuum purposes. Further 
than this, viewed merely as 
a structure, the Chiswick 
pump differs in important 
particulars from the patent- 
ed pump, as may be seen by 
a comparison of the draw» 
ings which are given above. 
While it may appear that 
the separate éléments of the 
three claims of the Whiting 
& Wheeler patent ançl the 
first two claims of the Hall 
& Gage patent, broadly 
speaking, are found in the 
Chiswick pump, yet it is 
also true that thèse claims, 
when read in connection 
with the drawings and spéc- 
ifications of the patents, 
cover a pump structure 
which is not found in the 
Chiswick pump or in any 
of the numerous prior 
pumps shown in this vo- 
luminous record. 

Upon a comparison of 
the Chiswick and other pri- 
or pumps with the Whiting 
& Wheeler structure, it may 
be said that the real essence oi the Whiting & Wheeler invention 
does not réside in the separate éléments which make up the subject- 
matter of the claims; in other words, it does not réside in the two 
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vertical pump cylinders with their buckets and valves, nor in the 
direct-acting engine, nor in the f rame, nor in the walking-beam pivot- 
ed upon a bearing extending downward, nor in the link connections, 
nor does it réside in the features of compactness and accessibility ; 
but the real essence of the invention is found in the fact that Whit- 
ing & Wheeler were the first to embody in a structure a vertical twin 
bucket air pump in combination with a direct-acting engine, in which 
structure the movements of the pump buckets are not controUed by 
the main engine, nor by a crank and fly-wheel, nor by a water cir- 
culating pump. This is the really important novelty of the Whiting 
& Wheeler patent, when viewed in the light of the prior art. 

And with respect to the Hall & Gage patent, it may be said that the 
essence of the invention consists, first, in a system of valves and valve- 
controlling mechanism for two steam cylinders placed side by side, 
which is différent from anything shown in the prior art, and second, 
in the combination of this valve mechanism with the Whiting & Wheel- 
er twin bucket air pump, whereby certainty of action and reliability 
in the opération of the pump are secured. 

4. As to the merits of the patented pump, the défendant, as we 
hâve already said, has failed to meet the complainant's proofs. The 
immédiate acceptance and extensive commercial use of thèse pumps 
are not questioned. Nor do the defendant's witnesses undertake to 
contradict by satisfactory testimony the évidence with respect to the 
high vacuum and other practical results secured by thèse pumps, and 
the spécial advantages they possess in the way of automatic adjust- 
ment, speed régulation, and the utilization of the jump action. If it 
be true, as contended in the defe^ndant's brief, that the same practical 
results and the same advantages characterize the pumps of the prior 
art, thèse facts should hâve been established by clear and satisfac- 
tory proofs. The inhérent weakness of the défense is that the merits 
of the complainant's pump remain substantially unchallenged upon 
the record. 

The defendant's brief discusses at length the jump action. It is 
said that the jump action was always présent in independent air pumps, 
that the fuU jump action was undesirable and was always prevented, 
and that the patents in suit seek to control the jump action. As to 
thèse contentions, the défendant is clearly right. In prior independ- 
ent air pumps it was deemed necessary to control the full jump action, 
and the patents in suit seek to control it. There is, however, this 
important différence: Among the means employed in prior inde- 
pendent vertical bucket air pumps to control the jump action were 
the crank and fly-wheel and the water circulating pump, while in the 
pump of the patents in suit thèse means of control hâve been dis- 
carded, so that we hâve a greater degree of jump action in the pat- 
ented pump than in thèse prior pumps. The whole question there- 
fore of the jump action, in this case, résolves itself into the inquiry 
whether the freer jump action, or the greater degree of jump action, 
in the complainant's pump, is in fact an advantage. 

The counsel for défendant in their brief undertake to show that 
this jump action cannot bave any bénéficiai effect. The difïiculty with 
this argument is that the défendant has introduced little or no evi- 
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dence to support it. In other words, the défendant has introduced no 
substantial testimony to contradict the full and positive évidence of 
complainant's witnesses to the effect that in the patented pump the 
initial quick movement of the buckets, or the iîrst part of the jump 
action, opens the valves quickly, and thereby secures a higher vacuum. 
In the absence of testimony contradicting this action of the complain- 
ant's pump, it is not for the court to disregard this évidence, and to 
hold that this feature is based upon an unsound theory. We must 
décide this case upon the record which is before us. In this connec- 
tion, however, we may say that there seems to be much weight in 
the reasons given by complainant's witnesses in support of the theory 
of the advantages derived from this jump action in the patented pump. 

In looking at the prior pump art as illustrated in this record, it 
may seem a comparatively simple thing to take the old twin bucket 
air pump of the Coryell patent and combine with it a direct-acting 
engine located above it. It may also seem a comparatively simple 
thing, in view of the prior art, to supply a reliable and efficient valve 
movement for this structure. But it must be remembered that Whit- 
ng & Wheeler were the first to devise such a structure, and that Hall 
& Gage were the first to devise a valve mechanism specially adapted 
to that structure, and that it was by thèse means that the problem of 
a high-grade air pump was successfully solved. 

In an art so highly advanced as the pump art, where ail the élé- 
ments which enter into the construction of a pump may be said to be 
old, where most conceivable conditions of use, hâve been presented to 
engineers, and where the art exhibits the greatest variety of form 
and structure, it is impossible, in many cases, as an abstract proposi- 
tion, to draw the line between invention and the skill of the designer. 
There is, however, strong évidence of invention, where we hâve pre- 
sented the circumstances such as exist with respect to the patents in 
suit, namely, a demand for a more efficient air pump, the failure of 
previous efforts to meet this demand, the immédiate success of the 
patented device, and its great utihty. It may also be observed that, 
if the construction of a successful independent vertical bucket air 
pump by the élimination of the crank and fly-wheel and the circulat- 
ingpump as means of control was within the knowledge of any skilled 
pump designer, it is remarkable that such a pump was not built as 
soon as it appeared that the existing pumps were unsatisfactory. Again, 
it may be said that thèse patents belong to the class which the patent 
law was designed to protect, inasmuch as they cover a device which 
is new and useful, and which immediately "met a public want. For 
thèse reasons we are of the opinion that thèse patents involved the ex- 
ercise of the inventive faculty, as distinguished from mère mechanical 
skill. If, however, in view of the prior art, there is any doubt upon 
this question of invention, that doubt must be resolved in favor of 
the patents by reason of the utility, efficiency, and extensive commer- 
cial use of this air pump. 

Upon full considération of this case, we agrée with the conclusions 
of the Circuit Court that the claims of the Whiting & Wheeler patent 
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and the first two claims of the Hall & Gage patent cover valid com- 
binations, and that the defendant's pump infringes thèse claims. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers its costs of appeal. 



HILLAED V. REMINGTON TYPEWKITER 00. 

(Circuit Court, S. D. New York. July 24, 1908.) 

Patents— Anticipation— Impbovements in Typeweiteb Escapements. 

The Hillard patents, No. 554,874 and No. 580,281, cover related improve- 
ments In typewriters, the essential feature of each belng the use of a 
beveled dog escapement, and are void for anticipation by a machine made 
by one Diss In December, 1890, which contained an escapement havlng 
every essential feature of those of the patents. 

In Equity. Action for infringement of certain claims of patents 
numbered 554,874, dated February 18, 1896, and 580,381, dated April 
6, 1897, both issued to the complainant herein and both relating to 
improvements in typewriting machines. Patent 580,381 was held 
valid and infringed in Hillard v. Fisher Book Tvpewriter Co. (C. C.) 
151 Fed. 34, affirmed (C. C. A.) 159 Fed. 439, certiorari refused by Su- 
prême Court February 24, 1908. No. 554,874 has never been adjudi- 
cated. 

John C. Kerr and Thomas Ewing, Jr. (Thomas B. Kerr, of counsel), 
for complainant. 

Henry D. Donnelly (William A. Redding and Wm. F. Bissing, of 
counsel), for défendant. 

HOUGH, District Judge. Both patents in suit relate to a small but 
essential part of typewriter mechanism, viz. : the escapement, and the 
connection between them is so close that, in so far as either patent is 
related to defendant's alleged infringement, each reveals the other. 
The patent already adjudicated (580,281) may be conveniently called 
the "repuiser" patent, and the other similarly denominated the "cam- 
ming back" patent. This intimate connection between the two inven- 
tions is avowed and has been considered by the courts, and, although 
the repuiser idea was fully disclosed in the earlier camming back ap- 
plication, it has been held by the Circuit Court of Appeals proper to 
"carve out of" the earlier application the repuiser thought, and to re- 
serve it as the subject of a subséquent patent. 

The opinion of the trial court on the repuiser patent sets forth with 
sufficient fullness the claims and spécifications thereof. Although some 
claims alleged to be hère infringed were not specifically adverted to in 
the Fisher Case, it seems unnecessary to again set forth the language 
of the patent, inasmuch as it is admitted that the substance of the re- 
pulser invention as construed in the reported case is found in defend- 
ant's alleged infringing machine, which is the well known and widely 
used Remington typewriter No. 6. The gist of Hillard's in-vention 
was found by the Circuit Court of Appeals to be "the employment of 
the mainspring which liad previously been used to move the paper car- 
riage only, to move the escapement rocker and key levers back to their 
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normal positions after the finger key is depressed by the stroke of 
the operator," and what the court believed to be new with Hiiiard, and 
therefore entitled to protection, was "the utilization of the mainspring 
for the purpose described." It is by this interprétation of the re- 
pulser patent that the Remington No. 6 must be judged. 

The application for the camming back patent was filed May 13, 1892, 
renewed November 21, 1894, and thereafter very extensively changed 
and amplified. Of the claims alleged to be infringed by the Reming- 
ton No. 6, the following may serve as examples: 

"9. In a typewriter escapement, two engaglng and disengaglng members, one 
of whlch can be spaced forward step by step with respect to and under control 
of the other, and means for spacing the flrst-mentioned member backward by 
the impact of the sald other member, substantially as described. 

"10. In a typewriter escapement, the comblnation of a racii whlch can be 
spaced forward step by step with respect to and under control of a dog, and 
means for spacing the rack backward by the Impact of the dog, substantially as 
described." 

Both claims were added after November, 1894. 

This patent was not directly involved in the Fisher Case, but was 
considered by the court, which declared that the essence of the inven- 
tion covered by it was the patentee's "buckle joint and the cam for 
camming the carriage back." The buckle joint was made just as 
prominent in the repuiser patent as it was in the camming back patent, 
yet it was held by the lower court, and no exception taken to the find- 
ing by the appellate tribunal, that the joint was not of the essence of 
that invention, and défendant could not escape infringement by avoid- 
ing its use. The train of reasoning which in the Fisher Case eliminat- 
ed the buckle joint from considération is applicable hère. 

But with respect to the camming back patent, it is further urged 
by défendant that the original application for that patent disclosed no 
means of camming back the paper carriage, but only of camming 
back the spacing dog. So far as I am able to comprehend the vague 
and elusive language of the original application for the camming back 
patent, I believe this to be true; but it is also true that, when Hii- 
iard filed that application in 1892, he was at pains to say that he did 
not limit himself to combining his "carriage retracting mechanism" 
with any particular let-off mechanism, etc., and, since the whole of the 
voluminous évidence submitted shows clearly that thèse inventions are 
really one, it does not seem to me proper to give to the camming back 
patent any less broad and gênerons interprétation than has been ac- 
corded to the repuiser patent by the Circuit Court of Appeals. 

It having been held therefore that the repuiser patent is to be under- 
stood in a broad sensé and without référence to the particular con- 
struction shown and described in the application therefor, so that the 
patent covers and includes any typewriter construction wherein car- 
riage propelling power acts to return the members of the escapement 
and the parts connected therewith including the finger keys and type 
bars to their normal positions, it must be held by a parity of reasoning 
that the camming back patent covers and includes any typewriter 
construction whereby the rack and attached paper carriage can be 
spaced forward step by step with respect to and under control of a 
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dog, and spaced backward by the impact of said dog. It is, of course, 
obvious that varying the construction by attaching the dogs to the 
paper carriage while separating the racïc therefrom is a mechanical 
équivalent not preventing infringement. 

The scope of Hillard's patents having been thus fixed either by 
controlling décision or analogy thereto, the relation of defendant's es- 
capement to that invention requires statement. This litigation is singu- 
lar, in that there does not exist, and never has existed, any commer- 
cial machine made or sold by or for complainant and presenting his 
own embodiment of his own ideas. So far as the business world is 
concerned, thèse are paper patents, and counsel and witnesses alike 
hâve reasoned backvifard from the defendant's alleged infringing ma- 
chine and pointed eut therein, not imitations of anything that coni- 
plainant ever made, but reproductions of ideas said to be discover- 
able in defendant's claims and spécifications. 

Following this method, it is found that the Remington machine 
No. 6 has what is known as a "star wheel" escapement. The teeth of 
this wheel successively engage with the dogs, and the motion permit- 
ted to the teeth by such successive engagements is by vvell-known 
methods passed on to the paper carriage, which is always subject to 
the tension of the mainspring. The star wheel is admittedly an im- 
material variation from the older method of permitting the dog faces 
to engage directly with the rack teeth. In the position of rest a tooth 
of the star wheel rests on the face of the dog, which is indiiïerently 
called "stepping," "spacing," "loose," or "limljer" by the witnesses. 
In the commercial machine the working face of the stepping dog is 
beveled, but mainly for purposes of clearance, and such bevel is not 
related to the questions discussed further than that the présence, ab- 
sence, or degree thereof affects the "drop." Upon the dépression of 
the letter key, the stepping dog is retracted or rocked toward the 
operator. The spoke of the star wheel in detent cannot move until the 
stepping dog is clear. When this occurs the wheel tooth is brought in 
contact with the other dog, indifïerently called the "rigid" or "holding" 
dog. This release of the stepping dog and engagement of the wheel 
tooth with the rigid dog occurs before the letter key is fully depressed, 
and it is obvious that the length of stroke necessary for disengage- 
ment from the stepping dog and engagement with the rigid one is 
a matter capable of adjustment by varying the width of one dog or 
the other or the relation of the key lever to the rocker connected with 
the dogs. If the operator strike a smart or sharp blow upon the key 
lever, the opération of printing will be complète at or almost infini- 
tesimally near the moment of contact between star tooth and rigid 
dog, for the effect of such smart blow is to "kick up" the letter carry- 
ing arm against the platen and efïect printing with a slight key de- 
pression. .This is true of ail lever machines of the Remington type. 

If, however, even after such smart blow be given, pressure on the 
key be continued until it is depressed to its utmost, or nearly so, the 
rigid dog is further retracted by the opération of the key lever on the 
dog rocker, and the star tooth brought into more forcible contact 
with the beveled face of the rigid dog, which bevel présents an in- 
clined plane perpendicular to that of carriage movement, and at an 
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angle to the line of such movement of approximately 35 degrees in 
the Remington No. 6. This angle, however, varies widely in the 
models exhibited and illustrating the development of the art. The 
effect of this continued pressure upon the key lever, and conséquent 
movement of the beveled rigid dog against the star tooth, is, in simple 
language, to force the star tooth up hill, i. e., up the inclined plane of 
the bevel, thereby moving the star tooth in such a direction as to force 
the paper carriage in a direction opposite to the pull of the mainspring. 
This backward movement of the paper carriage is "camming back," 
and it is also indicative of "repulsion," if it is not the "repuiser effect" 
itself. That is, one efifect of pressing back the paper carriage against 
the mainspring pull is to produce a back pressure at the letter end of 
the key lever, because that lever is being used to push against the 
mainspring pull. The resuit of this is that an operator too careless or 
inexpert to give just the proper "staccato" blow to the key lever is 
reminded by the back push on said lever that it is time to let go, for 
the opération of printing is, or ought to be, complète. In other words, 
the "repuiser effect" is but the difiàculty of lifting with a lever, against 
the weight of paper carriage plus the tension of the mainspring, and 
plus, alscf, the friction between the beveled face of the rigid dog and 
the tooth working upon it. Or, to vary the statement, the movement 
which is "camming back" and in this type of machine produces re- 
pulsion is but the résultant of two forces, one the finger pressure of 
the operator, and the other the pull of the mainspring. As soon as 
the finger pressure is removed, the spring of the dog rocker, assisted 
by "repulsion," if necessary, moves the rigid dog away from the 
star tooth, the stepping dog having gone forvvard under the influence 
of its own spring, engages the next tooth, the paper carriage moves 
forward by one space, the stepping dog is simultaneously borne back, 
and the parts are again in their normal position of rest. 

This escapement is in every mechanical aspect identical with the 
escapement long used and known on the Remington No. 3 machine, 
with the exception of the beveled rigid dog, and this case revolves 
around the proposition that the use of the beveled dog in such adjust- 
ment as to produce the efifects called "camming back" and "repulsion" 
constitute an infringement of both the patents in suit. 

How completely Hillard's claims to an inventor's privilèges dépend 
upon the bevel of the rigid dog may be illustrated by a référence to 
the machine found to infringe in the Fisher Case (see Record on Ap- 
peal, vol. 3, Exhibits, p. 1611 et seq.), from which I think it clear 
that the one thing productive of the function of repulsion in the 
Fisher typewriter, and therefore constituting infringement according 
to that décision, is the beveled dog, which Judge Ray found to hâve 
been introduced into the Fisher machine after "Hillard had introduced 
his improvement into the Remington machine and it had been adopted 
by the Remington Company." 151 Fed. 44. In the light of the testi- 
mony in this case, the statement that Hillard's improvement "had been 
adopted by the Remington Company" is a singular one, if it be under- 
stood thereby that the Remington Company recognized and admitted 
the fact that they were using Hillard's invention. It was in July of 
1894 that Hillard first saw a Remington No. 6, and upon examining 
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it "was ail taken up with the escapement to the exclusion of every- 
thing else as soon as I saw it was provided with a beveled dog." Thus 
for 14 years at least the défendants hâve been using this device and 
denying that it was Hillard's invention; but Hillard's account of 
his first viéw of the escapement in suit is a perfect illustration of the 
central fact in this case, viz., that the beveled dog is the creator both 
of camming back and repulsion. 

The Fisher décisions are controlling authority holding that the "re- 
pulser effect" is not a mère function, and, since "camming back" is 
produced in the Remington machine by the opération of the same élé- 
ments in the same way, it must follow that "camming back" also is not 
a function; but it equally follows that, if the beveled dog which, in 
the use presented, produces thèse two "inventions" (as complainant's 
brief calls them), was put to the same use and made productive of 
the same results by some one other than Hillard, and before he did 
so, Hillard is not the first inventor. But before taking up the ques- 
tion of priority, the utility of camming and repulsion may be con- 
sidered. If thèse two qualities could be separated in the Remington 
machine, it would I think be proper to disregard whoUy the camming 
back patent as suggesting nothing useful. 

It is plain that camming does occur in this machine upon the slow 
full stroke of the key lever and correspondingly ample movement of 
the rack or dog rocker. It is equally plain that such camming does 
not and cannot begin until the movement of dog or rack has progressed 
so far as to compel retraction of the paper carriage as a résultant of 
the finger force at the lever end and the spring tension on the car- 
riage; but observation of the numerous models submitted is convincing 
that, with a machine so mechanically adjusted as to deserve commer- 
cial success, camming back does not occur in useful service; not be- 
cause it cannot, but because it ought not, for, by the stroke of any 
operator worthy of employment, printing is finished and the carriage 
ready for final accélération by one letter space before the parts con- 
taining the necessary bevel are in a position to cam. If the key pres- 
sure be unnecessarily continued and camming thereby produced, it is 
clear that the paper carriage must during the time of one stroke, which 
prints one letter in one letter space (i. e., one-tenth of an inch), be 
started, retarded, stopped, backed, and again started during the time 
required to make one letter of the 30 to 50 words a minute to be ex- 
pected from a very moderate performer. Camming back may, and 
I think does, assist in preventing learners from blurring on the Rem- 
ington form of machine; but a workman who cams back the paper 
carriage is unfit for his work, and I believe with counsel for défend- 
ant that camming back does not occur with the "printing stroke" — 
that is, a stroke which prints anything worth having 

That the repuiser effect is useful is not denied ; but I think it more 
accurate to say that what is useful and désirable is the short, quick 
stroke, the "staccato" blow so often mentioned in the évidence. Ré- 
pulsion does not create this, for short, quick blows can be just as 
well given to machines without the beveled dog and incapable of re- 
pulsion, e. g., the Remington No. 2 ; but repulsion does assist the 
operator in limiting theleugth of the stroke given, by rendering it 
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more difficult to prolong the stroke unnecessarily. There is much 
testimony repeated in this case from the Fisher Case, but there not 
denied, regarding the pain fui difficulty of operating machines without 
repulsion and the deformities resulting to the hands of women work- 
ing much with the nonrepulsive machine. I think this testimony is 
grossly exaggerated, if not wholly untrue, and is entirely met by the 
testimony introduced for the défendant herein, and it neither ad- 
vances nor commends the complainant's case with any one accustomed 
to the commercial use of typewriters from the time of their gênerai 
introduction. By admission of utility in the repuiser efïect at least, 
and prior holdings of novelty and invention in complainant's use of 
the mainspring to assist in producing repulsion and camming, this 
litigation narrows to the issue of priority, on which défenses are urged 
not advanced in the Fisher litigation. 

I do not think it useful to elaborately digest the testimony on this 
point. Much acrimony has been displayed by some of the witnesses, 
and accusations of bad faith too freely made. In May, 1894, Hillard 
affixed a beveled dog escapement on a Remington machine and left 
it for examination at defendant's office. In the following July he saw 
a Remington No. 6 substantially identical with the one produced on 
this hearing, and he has doubtless ever since believed that the défend- 
ant stole his escapement. I believe the truth to be, however unfortu- 
nate for Hillard, that he was reducing his ideas to practice at the 
same time that similar ideas were being embodied in the new type of 
machine then about to be put forth by défendant. It is proved that 
beveled dogs substantially identical with those of which Hillard com- 
plains had been put on the Remington No. 6 certainly in April, 1894, 
and probably in March, 1894, and had been publicly sold. The al- 
leged theft was impossible. 

The original application for the camming back patent, which, as 
previously noted, revealed both thoughts of Hillard's, was filed in 
May, 1892. In Deceraber, 1890, one Diss, a mechanic in the Ilion 
factory of defendant's predecessors, made, operated, and exhibited 
to other persons skillful in mechanics, a Remington machine of the 
No. 5 or swinging rack type, which he sent to defendant's New York 
office for testing and approval. The escapement of this machine is in 
every essential mechanical feature identical with that of the No. 6 
alleged to infringe. The most strenuous efforts hâve been made to 
show that this is a made-up machine, and that it could not hâve ex- 
isted in its présent shape in December, 1890. It is sufficient to say 
that in my judgment thèse efforts hâve failed, and that this so-called 
Diss machine, if first made now, would be an infringement of the pat- 
ents in suit as construed by the Fisher Cases, and as made in Decem- 
ber, 1890, is a complète anticipation thereof, so far as the claims hère 
in suit are concerned. 

Nor is Diss's machine either an abandoned experiment or some- 
thing made without thought of the improvements real or fancied now 
found in it. It is true that the entire machine, for reasons which had 
nothing to do with the escapement, did not meet with approval ; but 
the beveled dog did meet with a limited approval and a persistent 
though limited sale through the Boston agency of defendant's pred- 
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ecessors, down to the time that the No. 6 Remington became the 
leading product of défendant company, and, unless the testimony of 
several intelligent and unimpeached witnesses is to be wholly disbe- 
lieved and regarded as willfully dishonest, the results now called "re- 
pulsion" and "camming back" were observed, understood, and com- 
mented upon — "repulsion" with favor, and "camming back" with dis- 
favor. It is true that the prime object of the beveled dog escapement 
manufactured by Diss in 1890 was speed, but that also was Hillard's 
purpose throughout the whole of his experiments, for, as he said to 
his sister in 1891, the object of his invention was "to make a springy 
action and to make the machine write fast." 

Complainant seeks to break the force of the Diss anticipation by 
presenting as the first embodiment of the inventions in suit a beveled 
rack which he made and applied to a Remington No. 2 in the autumn 
of 1890. The history of this rack is singular, and the corroborative 
évidence regarding the time of its construction and the results said 
to hâve been obtained from or observed in it by Hillard extremely 
weak. It is, however, my opinion from repeated readings of Hil- 
lard's testimony in this and the Fisher Case, and observation of him 
through a protracted argument, that he is an honest, though some- 
what fanatical, man. I believe he did make this rack, but do not think 
that it can be regarded as an embodiment of the patent claims now in 
litigation. Hillard himself bas deposed that it is not "the beveled 
dog alone that solves the problem," and it is equally true that a beveled 
rack alone does not do so. There is no évidence presented persuasive 
of the vital finding that not only did Hillard make this rack and use 
it and experiment with it, but that he in the fall of 1890 adjusted it 
or operated it in connection with other éléments so as to produce the 
results for which he bas had one patent upheld. 

H there ever was an abandoned experiment, Hillard's beveled rack 
of 1890 seems to be one. He dismantled it, put it away in a box, con- 
tinued his experiments, and in September, 1891, declared in writing: 

"My Invention eonslsts in a dog for typewriters. My invention was perfect- 
ed and placed on the Remington typewrlter, and I wrote with It at 4 a. m. 
September 2d, tiaving spent ttie night making the dog." 

In the face of this déclaration, I do not see how he can now advance 
the rack of the préviens year as an embodiment of the inventions in 
suit, although it is true that, upon close investigation of the machine 
which bas recently received that rack, both "camming back" and "re- 
pulsion" can be observed as occurring in a somewhat feeble manner. 

When the complainant was engaged in an interférence with Cash 
(the patentée so much referred to in the Fisher suit), he did not men- 
tion his 1890 rack. It is now said that it was not necessary to men- 
tion it in that proceeding, because Cash carried his thoughts back to 
1886 ; but it remains true that, when testifying in that interférence, 
Hillard purported to tell the whole story of his experiments with type- 
wrlter escapements, and he likewise began with 1886, but made no 
mention of the rack of 1890. The conclusion is irrésistible that he 
himself bas first thought of that rack as an embodiment of his cher- 
ished ideas, under the exigencies of this litigation, and of the dan- 
gerous anticipation by Diss first shown in this case. 
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It is finally urged by complainant that, however important is the 
beveled rigid dog, the marrow of his contention is, not that he was the 
first to produce a beveled dog escapement, but that he was the first 
to devise one having certain characteristics. The only characteristics 
to which he can refer are "repulsion" and "camming back." His ex- 
pert déclares, pursuing this line of thought, that "the great value of 
the repuiser effect of the mainspring is due to the time that it opérâtes, 
namely, about the instant of printing," and it is further asserted that 
"the beveled dog aloue is not the agent of camming back and repul- 
sion; that dog must be arranged and co-related with other parts in 
the escapement in a certain way to produce those results." This is 
as much as to say that the machine capable of camming back and re- 
pulsion must be properly adjusted and mechanically arranged in order 
to operate. So must any other machine. It is possible in any form 
of machine produced, of the Remington type, to change the adjust- 
ment and co-relation of the parts so as to make it inoperative. The 
stroke can be entirely altered by tightening or loosening the universal 
bar, and the rack and dogs can be so arranged as to prevent the rack 
teeth or wheel teeth from striking the bevel at ail; but it bas never 
been decided that either of thèse patents protect a certain adjustment 
of mechanical parts or a f miction or resuit obtained from such adjust- 
ment. 

The final question seems to me whether the machine made by Diss 
in 1890, as he made and designed it, used and exhibited it, did produce 
the same results in the same way as does the Remington No. 6. I 
think it did, and that the reasons why it did so were completely under- 
stood by several persons who saw and examined it and would hâve 
been capable of reproducing it had occasion arisen. Complainant's 
own statement of his position on this point is instructive. He déclares 
that in May, 1894, he had and left at one of defendant's offices — 

"a Remington typewriter equipped with a single feed beveled dog escapement 
wliicli solved ttie problem. That was my invention. My escapement on ttiat 
maciaine was arranged to start tlie carriage feed prior to tlie printing and witti 
a slow blow to pusli it back again. Thus, while my escapement releases the 
carriage to move its feed prior to the printing, thus adapting it to the re- 
quirements of speedy operators, it held the carriage under control at the in- 
stant of printing, and it therefore differed fundamentally from the beveled 
dog escapements described by défendant prier to May, 1894, as well as from 
the beveled dog escapements" 

— sold and used by défendants in New England and above referred to. 
And his counsel claim that : 

"ftefendant's escapements released the carriage to perform an uncontrolled 
part of its feeding movement duriug the dépression of the key." 

This is the essence of complainant's case as put by himself. He can- 
not deny that there were beveled dogs before 1894, and I believe he 
entertains honest doubts whether there were not beveled dogs before 
he thought them out; but the fundamental différence as late as 1894 
between his beveled dog and ail others was that he did not release the 
carriage (as did other mechanics) to perform "an uncontrolled portion 
of its feeding movement during the dépression of the key." This re- 
duces his contention to the meaning of the word "uncontrolled." If 
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by "uncontrolled" is meant the ability of the paper carriage to travel 
a certain distance under the influence of the mainspring tension before 
it encounters any stoppage or résistance to that motion, every escape- 
ment except one wherein the faces of the two dogs are wholly in the 
same plane in the normal position of rest releases the paper carriage 
for an uncontrolled feed instantly, i. e., on the down stroke of the key 
lever. If the faces of the two dogs are not in the same plane, there 
will be a "drop," and such drop is uncontrolled while it lasts. If the 
face of the rigid dog is beveled, the carriage will travel uncontrolled 
until the rack tooth strikes the bevel. It is entirely possible to conceive 
of an escapement which holds the carriage under control at ail times; 
but the beveled dog escapement does not do so, and cannot do so, if 
the bevel is used at ail. It would be possible to adjust the machine so 
that the rack tooth passed from the plane face of one dog to the plane 
face of the other, not touching the bevel; but such an adjustment 
would deprive the bevel of ail use. Nor does the use of the phrase 
"single feed" advance the discussion. It is admitted that this name was 
invented for the purposes of this case. It is apparently used in con- 
tradistinction to "divided feed" ; but the divided feed escapement is a 
well-known and old device not involving the use of beveled dogs at 
ail and depending entirely upon the adjustment of the drop. Hillard's 
device of 1894 as reproduced by himself is no more a "single feed 
escapement" (whatever that means), than is any other beveled dog 
escapement wherein the bevel is used to produce speed and incidentally 
and necessarily repulsion, and may also produce camming back, in the 
hands of an operator who does not understand his business. 
The bill is dismissed. 
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(Circuit Court, E. D. Pennsylvanla. July 27, 1908.) 

No. 31. 

Patents— Invention— Salt Dbedoe. 

The Hogan patent, No. 752,903, for a dredge for sait or pepper, havlng 
a celluloïd cap, was not antieipated and discloses patentable invention, 
as applied to a dredge for sait, although the only new feature of the de- 
vice is the substitution of celluloïd for other materials previously used in 
maklng the cap ; it being shown that celluloïd possesses a property which 
prevehts the sait from absorbing moîsture and becoming caked. Also, 
held, infrlnged. 

[Ed. Note, — ^For cases in point, see Cent. Dig. vol. 38, Patents, § 23.] 

In Equity. On final hearing. 
See 145 Fed. 199. 

Charles Howson and E. M. Marble, for complainant 
Wm. A. Jones and Howard P. Denison for défendants. 

J. B. McPHERSON, District Judge. This action is brought to 

restrain the infringement of letters patent No. 752,903, granted to 

the complainant on February 23, 1904. The invention, as stated in 

the spécification, relates to "dredges for sait, pepper, flour, etc., but 

163 F.— 19 
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more particularly for sait, and has for its prominent object the pro- 
duction of an article of the character described, which, while being 
simple and efficient in construction, also involves features of hygiène 
and cleanliness not heretofore presented by articles of this class." 
The spécification proceeds as follows : 

"WIth the above and other purposes In vlew, the invention primarlly com- 
prehends a dredge eonslstlng of a body of nonmetalllc materlal, the neck of 
whlch is provlded wlth molded threads and a cap, the latter In one pièce and 
wholly of celluloïd, said cap havlng a depending screw-threaded flange, the 
thlckness of the materlal forming the said flange and the character of Its 
connection wlth the rest of the cap being such as to resuit In a certain 
amount of flexlblllty enabllng a proper engagement of the flange wlth the 
threaded portion of the nonmetallic body irrespective of lack of uniformity 
in the threads of elther part, a eharacteristlc generally présent in articles 
where the threads are produeed by a moldlng opération. 
■ "Practice has demonstrated that where two glass or vltreous articles are 
molded wlth threads for mutual engagement, the nonuniform character of 
the threads .resulting from the moldlng opération renders the connection of 
such parts by their threads extremely dlfflcult. This may be obviated to 
some extent by maklng the threads relatlvely coarse and the engaglng portion 
of one of the parts sufflciently ample to facllltate Its taking over its com- 
panlon; but such expédient would maaifestly preclude a tight fit. Another 
remedy would be to grind the threads after they hâve been molded, so as to 
render them accurate; but such recourse would be both tedious and ex- 
pensive and not warranted in the production of a cheap class of articles. 
Hard rubber might be employed in the formation of a dredge-cap, and when 
the dredge-cap was so constituted It would avold some of the serions features 
of métal. Moreover, a hard rubber cap might be made to possess the flexi- 
bllity required on account of irregularity in the threads of the engaglng 
parts ; but were such cap employed in connection wlth a sait dredge even 
the comparatively small percentage of hydrochloric acld evolved would be suffl- 
cient to unité wlth the sulphur in the rubber composition and ultimately 
resuit in the disintegration of the latter and conséquent injury of the cap. 

"By my invention I avold ail the objections notcd and secure important 
advantages not hitherto obtalned. Certain novel structural features and 
combinations of parts are also embodied In my iniproved dredge, which fea- 
tures and parts, as well as those previously alluded to, are clearly referred to 
in the subséquent detailed description." 

Figures 1 and 3 of the drawings are then explained in détail : 

"Referrlng now more particularly to Figs. 1 and 2, A indicates the body 
portion of the dredge, which body portion is of a noncorrosive materlal, and 
preferably of vltreous character, such as glass. This body portion may be of 
any suitable shape or configuration and Inchides an upper clrcular neck, 
a, shown as being externally screw-threaded contiguons to its upper end. The 
cap, B, of the dredge is embodied in a single pièce of celluloïd and comprises 
the flat top, b, having a séries of perforations, b', and a depending annular 
flange, b", screw-threaded to engage the threads of the neck, a. I prefer to 
make the cap. B, of the thin shell-like character illustrated, so that the varia- 
tions of corrugations in the flange, b", wlll be. présent at both the inner and 
outer sides of the same, such arrangement, together wlth the shell-like char- 
acter of such flange, conferring a limited amount of flexlblllty, suflicient, how- 
ever, to permit the flange threads to readlly accommodate themselves to the 
threads on the neck for securlng a positive engagement and close flt Irrespec- 
tive of any lack of uniformity in the threads of elther part. This flexlblllty 
wlll be promoted to a considérable extent by reason of the curved character 
of that portion, b, of the flange which merges in the flat top, b. The 
plain character of the top, b, imparts considérable strcngth to the cap, 
but practically présents a substantially rigid portion capable of servlng as 
a fulcrum for the flange while undergoing yielding raovements due to its 
flexibility. Another distinct advautage a cap of celluloïd has over a dredge- 
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cap of glass, or Bimllar vitreous materlal, Is .that In moldlng the article of 
the last-mentioned materlal It wlU be found difflcult to produce the openlngs, 
b, of the requlred smallness and number, and at the same time of uniform 
clrcular contour, whlle the comparative] y thln top of the celluloïd cap admlta 
of the formation of ail the openlngs with clrcular aceuracy during the opéra- 
tion of molding." 

The spécification concludes as follows: 

"By maklng the cap with a shell-like flange In whlch the thread corrugatlona 
or variations are impressed entlrely through the same, In addition to securing 
the flexlbllity heretofore adverted to, the cap can be used In connection wlth 
either an externally or internally threaded flange; conditions of proportions 
belng sultable. 

"It wUl be appreclated from the foregoing description that a dredge em- 
bodying my invention is extremely hygienic, of flnlshed and attractive ap- 
pearance, and highly efficient, as well as comparatively Inexpensive. The 
lightness of weight of the Improved article, when considered with respect to 
dredges wholly of glass or other similar vitreous materlal, 1b appréciable. 
Such reduced weight also constitutes a favorable factor In the shipment of 
large qnantitles of thes« dredges. Due allowance belng made on account of 
Its limited thicl^ness, and bearing in mind its several novel advantages, the 
cap used In my Improved dredge is quite durable." 

The claims are four in number, and it is asserted that ail hâve been 
infringed : 

"1. A two-part dredge eomprising a body of noncorrosive materlal having 
Integrally an upper threaded portion and a cap made wholly of a materlal 
Insensible to the émanations from the sait; said cap embodying a top con- 
talning perforations and a flexible threaded flange, the latter in direct en- 
gagement with said threaded body portion. 

"2. A two-part dredge eomprising a body of noncorrosive materlal having 
Integrally an upper threaded portion, and a thin shell-lilîe cap luade wholly 
of celluloïd; said cap embodying a top containing perforations and a flexible 
threaded flange, the latter in direct engagement wlth said threaded body 
portion. 

"3. A two-part dredge eomprising a body of noncorrosive materlal having 
Integrally an upper threaded portion and a cap made wholly of celluloïd ; 
said cap embodying a top containing perforations and a thin flange having 
threads impi-essed through the thickness thereof, and In direct engagement 
with said threaded body portion. 

"4. A two-part dredge eomprising a body of glass having an upper por- 
tion with molded threads and a thin shell-lilce cap made wholly of celluloïd; 
eald cap embodying a top containing perforations and a flexible flange having 
threads impressed through the thickness thereof and a direct engagement wlth 
said molded threads of the body portion." 

The novelty of the invention set forth was denied by demurrer, 
and defendant's position was sustained by the Circuit Court; but 
the Court of Appeals reinstated the bill, on the ground that the lack 
of patentable novelty did not sufficiently appear upon the face of 
the bill, and that the décision of this question should therefore be 
deferred until final hearing. This ruling on appeal has, I think, been 
justified by the proofs that hâve been taken, by which, as it seems 
to me, the novelty of the invention within a narrow range has been 
satisfactorily established. It is undoubtedly true that the two por- 
tions of the dredge and the method of uniting them are old, and that 
the sole novelty of the patent consists in the use of celluloïd as the 
material for the cap; but the testimony seems to bring this use with- 
in the exception to the gênerai rule that substitution of material does 
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not constitute invention. The reasons for this conclusion are so 
clearly stated by the soliciter for complainant that I cannot do better 
than to give a somewhat extended quotation f rom his brief. It should 
be added that the passage about to be quoted is supported by the tes- 
timony, and that its statements are scarcely controverted by the dé- 
fendant : 

"Th* gênerai ruie that substitution of materlal Imports no patentable In- 
vention Is, howerer, subject to the very Important exception that when, aa 
a resuit of the substitution, new propertles are given to the device, or new or 
greatly Improved results are obtalned, then the substitution Imports patentable 
invention. Thls exception to the gênerai rule is stated as follows In Walker 
on Patents, as embodying the substance of numerous leadlng court décisions, 
Includlng those of the United States Suprême Court: 

" 'If the substitution of materials Involved a new mode of construction, or 
if it developed new propertles or uses of the article made, it may amount to 
Invention. And substitution of materials may constitute invention where 
It produces a new mode of opération or results in a new function or In the 
flrst practical success in the art In whlch the substitution Is made. So, 
also, where the excellence of the materlal substituted could not be known 
beforehand, and where practice shows Its superlorlty to consist not only in 
greater cheapness and greater durablllty, but also in more efficient action, 
the substitution of a superior for an Inferlor materlal amounts to inven- 
tion.' Walker on Patents, § 29. 

"In this dredpe, the celluloïd cap has the very Important function never 
before performed by a sait dredge, of Insulatlug the sait agalnst atmos- 
pherlc moisture and thereby preventlng eaking of the sait in the base and 
agalnst the underside of the cap, and clogging of the holes In the cap. 

"Sait Is an extremely déliquescent materlal ; that is to say, It takes up 
moisture from humid air wlth avldity. This is a matter of common observa- 
tion. When It becomes damp, it tends to form a firm cake, and in saltcellars 
the resuit of thls absorption of moisture is not only the formation of a solld 
cake in the base of the cellar, but the formation of another cake agalnst the 
under slde of the cap, and the clogging of the holes in the cap. This also is 
a matter of common observation, Scarcely a person livlng in the eastern part 
of our country can hâve falled to notice thls caklng of sait In cellars re- 
peatedly. In the snmmertlme. In fact, thls caklng of sait is one of the most 
exasperating of the small annoyances of llfe. It is also a matter of common 
knowledge that In the past varions Ineffective attempts hâve been made to 
overcome thls caklng, mechanlcally or otherwlse, for example, a mechanieal 
agitator, as shown in the Putuam patent, No. 221,099, specially referred to 
by the défendants. 

"Now celluloïd has a singular property of insulatlng the sait in the cellar 
from the moisture of the air, and it is able to do this because of an obscure 
and almost unknown property, possessed by few other substances, and not 
possessed by metals and glass, vlz., that It has practieally no surface moisture 
film, or, as the technlcnl phrase Is, layer of adsorbed (not absorbed) moisture. 
Most substances, inchiding metals and glass, hâve against their surfaces, un- 
der ordlnary atmospherie conditions, a more or less thick layer of condensed 
moisture — ^too thlu, ordinarlly, to be perceptible to the slght or touch, but 
nevertheless présent, as wlll be shown. Sometimes, In very humid weather, 
or when a cold métal or glass article is taken into warm humid air, thls fllm 
becomes visible, and the article is then sald to sweat; but the layer is 
nevertheless présent, even when invisible, and analytical chemlsts well know- 
this fact, for they olaserve that If an apparently dry glass or métal article be 
weighed on the sensitive balances chemlsts use, aud then be wiped wlth a dry 
cloth and immedlately reweighed, Its welght is qulte perceptibly less owlng 
to the fact that the wiping has removed the layer of adsorbed moisture. Some 
substances, platinum, for example, hâve also the property of condensing air 
as well agalnst their surfaces (whlch is why platinum Is used in certain 
processes as a catalytlc agent). 
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"Complainant's expert, Mr. K. P. McElroy, a chemlst of some 17 years' ex- 
périence in the United States Agricultural Department and the Patent Office, 
testlfled fully as to the existence of thls moisture film on glass and most 
other articles (complainant's record, p. 54), and ttie correctness of hls testl- 
mony on thls point has not been qu«stioned. Also, the well-known ehemlcal 
authorlty Thorpe (Quantitative Chemical AnaJysls [John WIley & Sons, New 
York, 1883, 5th Ed.] p. 26) states as foUows: 

" 'AU substances condense upon their surface a certain amount of air and 
moisture, the weight of whlch dépends upon their température. » • • 

" 'A platinum crueible when ■ rubbed wlth a dry cloth and immedlately 
weighed always welghs senslbly less after half an hour's expôsure to the air 
of a balance case, owlng to the condensation of the air upon Its surface. It 
Is advisable therefore to allow the crueible, if freshly wiped, to remain 
upon the balance pan or In the case some Uttle time before belng welgbed.' 

"The ordlnary saltcellar as made prior to the patentee's invention consisted, 
as shown by various of défendants' exhiblts, of a glass base and a métal top, 
both of whlch hâve, to an Important degree, the property of collectlng on 
their surfaces layers of adsorbed moisture, and thèse layers of moisture act 
as wlcks to convey moisture from the external air Into the sait within the 
cellar, in the following manner: Sait In the cellar absorba from the immedlate- 
ly adjacent walls of the glass base the moisture thereon, and the moisture so 
absorbed is replaced by moisture from higher up, and flnally from the 
moisture on the surfaces of the métal top, whlch top In'turn abstracts more 
moisture from the air ; the opération being a contlnuous one and one which, 
under favorable atmospherlc conditions, wlll soon couvert a perfectly dry mass 
of sait wlthin the cellar into a moist, sticky mass. And there can hardly be 
a person living in any portion of this country, having, at times, a humid cil- 
mate, who has not repeatedly observed sait grow moist in thls manner, though 
perhaps few hâve understood the modus operandi. Complainant's expert, 
McElroy, has explained this action fuUy (see complainant's record, pp. 54, 
55), and hls testimony on thls point has not been controverted or its truth 
questioned. 

"It wlll be seen that the old-style metal-capped saltcellar was an admirable 
instrument for keeping sait wet— Just what was most to be avolded. But 
patentee's celluloid-capped saltcellar Is an admirable instrument for keeping 
the sait dry — just what is most desired. And it keeps the sait dry because, 
the celluloïd cap having practically no absorbed moisture film, there is nothing 
to feed down moisture to the Inner surface of the glass base and the sait 
therein. The celluloïd cap Insulates the sait from the moisture of the ex- 
ternal air. This Is a feature never before embodied in a saltcellar. It Is 
obviously an extremely Important feature, for by reason of It a grave objec- 
tion to prior saltcellars has been overcome. By reason of the substitution of 
celluloïd for métal, as the material of the cap, the saltcellar or dredge has be- 
come possessed of a new functlon never before possessed by saltcellars, thus 
brlnging the invention dlrectly within the rules laid down in the previously 
quoted estract from Walker on Patents, § 29, and the décision of the Suprême 
Court in Smith v. Vuleanite Co„ 93 U. S. 486, 23 U Ed. 952, and numerous 
other décisions, for example, Frost v. Cohn, 119 Fed. 505, 56 C. C. A. 185. 

"While patentee's celluloïd cap performs ail the functlons of the glass and 
métal tops of the prier art, yet, since It also performs the additlonal functlon 
of an Insulator against moisture, a functlon never before performed by a dredge 
top, It Is In that respect a new élément. The combination, in a dredge, of a 
body and a top, the latter comprising means for Insulating the Interior of 
the dredge a.gainst moisture of the external air, is a new combination, pro- 
duclng a new and valuable resuit, and therefore patentable. 

"The fact that celluloïd dlÉfers from most other substances, in that it has 
no adsorbed moisture film, Is not generally known, and therefore It was not 
obvions that substitution of celluloïd for métal or glass would give thls resuit. 
The resuit of the substitution Is an unexpected resuit, highly advantageous *n 
Its nature, and therefore for thls reason the dredge wlth the celluloïd top 
Is patentable. That celluloïd has no adsorbed moisture film Is testlfled to by 
complainant's expert, McElroy, as within hls own knowledge (complainant's 
record, p. 83), and he cites In confirmation the well-known authorlty Cross Se 
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Beran (Longmans, Green Se Co., London) pp. 4 and 5, where the followlng 
statement occurs: 

" 'The power o( attracting water Is a property of the cellulose substance 
Itself and is not In any way dépendent upon the form in which It occurs. 
The amorphous modiflcations of the cellulose obtalned by solution and re- 
ciprocatlon In varlous ways (infra) are equally hygroscopic. 

" 'The phenomenon Is deflnitely related to the présence of OH groups in 
the cellulose molécule, for in proportion as thèse are suppressed by combina- 
tlon (with négative radicals to form the cellulose esters) the products exhibit 
decreasing attractions for atmospherlc moisture.' 

"Celluloïd being, in the main, a cellulose ester, as testlfied by Mr. McElroy 
(O. R., p. 83), the above-quoted statement is, of course, Intelligible enough to 
a chemist as a statement that celluloïd lacks the surface moisture fllm 
characteristics of most other substances ; but that and similar statements are 
certalnly not enough to make It a matter of common public knowledge 
among the people at large — makera of saltcellars, for example — that a cellu- 
loïd cap substltuted for the ordinary métal or glass cap would keep the sait 
dry where a métal or glass cap will not. To the gênerai public any such 
property of celluloïd is new and quite unexpected. 

"Mr. McElroy's testlmony on this point was not contradicted nor Its 
correctness questloned. 

"The complainant, O. K. Hogan, in varions portions of his testlmony, for 
example, at the bot±om of page 9, complainant's record, also answer to XQ. 
70 (C. R., p. 23), bas testifled that the celluloïd top does In fact keep the 
sait dry, and hIs testimoiiy on this point is not disputed by the défense. Mr. 
McElroy testified that even In the damp climate of Washington he had never 
seen sait caked in the base or against the top of a celluloid-topiwd saltcellar. 
The action of the ceIl\iloid to iiisulate against moisture Is not referred to In 
the spécification of the patent, but this is not strange, for it is not to be sup- 
posed that the inventer would kiiow about the moisture film, or that celluloïd 
Is devoid of such a fllm. Only chemlsts and a few physiclsts would be ex- 
peeted to hâve that knowledge. Very likely the patent solieitor did not 
know of it elther, or the patent office examiner who acted on the application. 
Nevertheless, in view of the évidence and corroborative publications referred 
to, the existence of sneh a fllm on glass and métal, and its absence from 
celluloïd, cannot be doubted. An Inventor is not required to state or know 
the theory of opération of his invention, or to state or know ail its advantages 
and uses. Walker on Patents, par. IT-ï. And he can claim the benefit of 
later discovered advantages or improvements, AU that is required is that 
he shall hâve made an Improvemont. and that he shall Illustrate and describe 
hIs improved. deviee so that those skilled In the art may make and use It ; 
and this was unquestionably done." 

With thèse facts in mind, and the further fact that the complain- 
ant's saltcellar (to which article the manufacture has been confined) 
has gone into very gênerai use, and has thus been recognized as 
producing the bénéficiai results claimed by the patent, I think it is 
safe to conclude that invention is shown by the deviee, and that the 
bill should be sustained. Infringement is not denied. The défendant 
manufactures and sells a saltcellar with a celluloïd cap that is practical- 
ly identical with the saltcellar of the complainant, and has made no 
attempt to défend upon the ground of a substantial différence be- 
tween the articles. 

The principal défense is the prior art. but in my opinion none of 
the références anticipâtes the complainant's celluloïd cap, to which, 
as already stated, his invention should be confined. Perhaps, the near- 
est approach to an anticipation is the picture (without printed text) 
of the celluloïd box for talcum powder shown in the trade cataîogues 
of the ArHngton Company for 1899 and 1900 ; but thèse were private 
business circulars and not publications intended for gênerai use. 
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It was urged, also, at the argument, that the action could not be 
maintained because the patentée had assigned the patent in August 
1905, either wholly or in part, and had not joined the assignée as a 
party cOmplainant. This position is based upon the following instru- 
ments in writing : 

"In considération of money paid to me by Henry H. Hogan of Nepera 
Park, N. Y., I do hereby lease to the said Henry H. Hogan ail my right, title, 
and interest In and to the patent of U. S. No. 752,903 for an Improvement in 
Sait and Pepper Shakers, granted to me February 23, 1904, the same to be 
held and enjoyed by the above-named person for the term of six years, as 
fully and as entirely as they could hâve "been held and enjoyed by me if this 
lease had not been made ; provlded that this right, title, and interest is 
used only in connection wlth the business and agreement named below: This 
leas«, however, cannot be sold or released without the consent of Oliver K. 
Hogan, and in case of the death of ail the persons named in this agreement 
without (within?) the six years named this lease and business is to revert to 
the patentée, Oliver K. Hogan. 

"Witness my hand and seal this 24th day of Aug., 1905. 

"Oliver K. Hogan." 

"I also hereby assign my business and stock at No. 72 Murray St., New 
York, N. Y., for the term of six years to the following persons, Henry H. 
Hogan, Albert Z. Hogan, and J. C. Hogan, to be used and managed by them 
according to their best judgment. 

"Witness my hand and seal this 24th day of August, 1905. 

"Oliver K. Hogan." 

"In considération of the above lease and assignment, It is hereby agreed 
that the claims now held agalnst Oliver K. Hogan by Ilenry H. Hogan, Al- 
bert Z. Hogan, Elizabeth E. Hogan, Mrs. Wra. H. Hogan, Alice G. Hogan, 
and J. C. Hogan shall be paid in full from the profits of said business in 
graduai payments; and it is also agreed that the said Oliver K. Hogan and 
Henry H. Hogan, Albert Z. Hogan, Elizabeth E. Hogan, and J. C. Hogan are 
to receive (i/») one-fifth of the total profits of the said business, the same to 
be payable weekly or monthly. And it is agreed that O. K. Hogan is to bave 
access to the books for examination upon request. In the event of the re- 
covery of any damages from Infringement suits the same is to be divided 
equally between the following persons, II. H. Hogan, A. Z. Hogan, Oliver K. 
Hogan, J. 0. Hogan, Alice G. Hogan, Mrs. Wm. H. Hogan, J. K. Kestler, and 
'Geo. N. Hogan. 

"Witness our signatures this 24tb day of August, 1905. 

"Henry H. Hogan. 
"Albert Z. Hogan. 
"J. C. Hogan." 

Thèse instruments are obviously a connected whole, and should bt 
construed together. Thus considered, I am of opinion that the pat- 
entée did not assign his patent thereby, but merely granted a license 
to Henry Hogan for the term of six years. If this construction is 
correct, the bill is brought by the proper party, and the argument now 
under considération cannot be sustained. 

It remains to say a word concerning the first claim. In the présent 
State of the proof, I am not satisfied that the claim can be supported 
so as to cover every material insensible to "the émanations from the 
sait" — whatever the quoted phrase may mean — and I must therefore 
décline to enter a decree in favor of the validity of this claim. This 
ruling, however, is to be without préjudice to the complainant's right 
to raise the question hereafter in another suit. Whether, in view of 
the restrictive statements contained in the spécification, and of the 
grounds upon which the patent has been held to be good, it can be sus- 
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tained for any other article than a dredge for sait, need not be decid- 
ed upon this record. It is a dredge for sait that is manufactured by 
the complainant, and a dredge for sait that infringes, and to such 
article the decree will be confined. 

A decree may be entered sustaining the validity of the last three 
claims, and directing the défendant to account. 



CRAMER & HAAK v. 1900 WASHER CO. 

(Circuit Court, M. D. Pennsylvanla. July 27, 1908.) 

No. 23, January Term, 1907. 

1. Patents— Invention— UsK of Old Mechanioal Devices. 

Except In inventions of ttie most prlmary character new mechanlcal 
forms and appHances are not to be loolied for, and there may be patent- 
able Invention in maklng use of thôse whlch are known in the same or 
kindred arts by so adaptlng and combining them as to brlng about new or 
Improved résulta. 

[Ed. Not«. — For cases In point, see Cent. Dlg. vol. 38, Patents, S 28.] ' 

2. Same— iNFRiNGEMENT— Washing Machine. 

The Cramer & Haak patent, No. 829,631, for a vfashing machine con- 
slstlng of an osclllating tub adapted to be run by power instead of by 
haud, was not anticlpated, and discloses invention. Also, held infringed. 

In Equity. Suit for infringement of letters patent No. 829,631 for 
a washing machine issued to C. W. Cramer and H. C. Haak, August 
28, 1906. On final hearing. 

Henry E. Everding and George W. Ellis, for complainant. 
Samuel O. Edmonds and Frederick M. Welsh, for défendant. 

ARCHBALD, District Judge. The complainants are the inventors 
of a washing machine, or tub for washing clothes, particularly adapted 
and designed for use with a water, steam, or electric motor. Tubs 
of the class to which it belongs, up to that time, had been actuated 
solely by hand, being oscillated back and forth by means of a handle 
fixed to the rim of the tub, or a hand-moved lever with gearing or 
crank attachment; the motive force in either case being the human 
arm. But in changing from hand to machine power, the effect at 
the end of the stroke had to be looked to, which is taken care of with- 
out more in the one case, by the natural slowing up on reaching the 
limit of the operator's arm, but resuits in a racking jar, unless ob- 
viated in some way, when the tub is swung back and forth by the 
reciprocations of a rnachine-driven rod. To meet this difficulty, the 
complainants, having fulcrumed their actuating lever on the pivot of 
the tub, connect up tub and lever by a spiral spring, which serves not 
only to cushion the stroke at either end, but, by the extension of the 
spring under the momentum of the tub, stores up a recoil energy, 
which starts it on the return, materially relieving the demand on the 
motor and incidentally removing any liability of a dead center. By 
the stretching of the spring, also, a long swing of the tub is secured, 
with a relatively short niovement of the motor piston, giving a maxi- 
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mum actuation, with a minimum expenditure of power, and at the 
same time making for compactness and economy of structure, by a 
réduction of the driving mechanism. 

It is clear that there is nothing which directly anticipâtes this in the 
prior art. The only question is whether it shows an inventive ad- 
vance. An oscillating tub, of course, vv^as not new, being found in the 
Ahrends (1888), the several Casiers (1897-1903), the Wearne (1899), 
and the Fawkes (1904). Neither was a resiHent spring, to cushion 
the tub at the end of the stroke and assist in its recoil, which ap- 
pears in certain of the Casiers (1898, 1902, 1903), the Wearne, and 
the Fawkes. Nftr was it new to reciprocate the tub by means of a 
lever, fulcrumed or pivoted concentrically with it, which is to be found 
in the Ahrends, and one of the Casiers (1899). Ail therefore, as it 
is said, that the complainants did, after having examined the différent 
tubs in use, and adopted the oscillating form common to the art, 
was to provide for its actuation by means of a driving rod, as in the 
Ahrends, acting upon a lever, fulcrumed on the pivot of the tub, and 
adapted to be reciprocated by means of a segmentai rack, as in one 
of the Casiers, and Connecting up lever and tub by the ordinary draft 
spring extensively used in numerous mechanical devices, as well as 
suggestively shown, performing the same functions, in the various 
Casiers, the Wearne, and the Fawkes. This is a familiar and at 
times an effective argument, with which to demolish a patent; but 
its value dépends, in any case, upon how far it is borne out. Except 
in inventions of the most primary character, new mechanical forms 
and appliances are not to be looked for, and inventors hâve to be 
content, in carrying out their ideas, with making use of those which 
are at hand, in the same or kindred arts, adapting and combining 
them to bring about new results. That washtubs, as a class, are a 
legitimate subject for the exercise of inventive talent, is proved — if 
proof were necessary with respect to so important a domestic article 
— by the concern which has been manifested, and the many efforts 
which hâve been and still are being made by différent inventors, as 
shown by the record, to secure a good one. The person who first 
devised an oscillating tub was more or less of a pioneer, as to whom 
those who came afterwards are mère improvers, having introduced 
a new principle, the agitation of the clothes and the surging of the 
water about them, by the motion of the tub, being substituted for 
the action of a rotary scrubber, or the rubbing of the same by hand. 
So, up to the time of the présent invention, so far as relates to oscil- 
lating tubs, there was nothing in use but hand power, and, in pro- 
viding for a change from hand to machine, the complainants hâve 
in the same way brought in something new and decidedly useful, prac- 
tically relegating everything not so operated to the scrap heap. Un- 
less therefore the adaptive changes made necessary thereby were ob- 
vions, or suggested by what was already to be found in the same or 
kindred arts, there is no reason why they should not be accorded the 
merit of invention. 

It is said, however, that, even though the use of machine power 
may be indicated and provided for in the spécifications, it is merely 
a tub, and not a machine-actuated one, that is patented; the concrète 
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device and not the idea being ail that the complainants are entitled 
to. But the underlying idea of the patent, as disclosed by the spécifi- 
cations, is a machine-driven tub, and while it may not be declared for 
in so many words in the claims, or indeed be patentable by itself as 
being nothing but an abstraction, it is, "in a device of the class de- 
scribed," that the combination which is the subject of the patent is 
said to consist, which carries it back to the spécifications from which 
it cannot thus be separated. What the complainants invented, in 
other words, was a washtub adapted to be run by power, instead of 
by hand. It is that which they unmistakably describe, and which 
characterizes and gives point to, the invention, and "while they may 
not be able to lay claim to more than the particular form and ar- 
rangement of parts for which they hâve declared, to that at least they 
are entitled for the purposes specified, if in other respects it shows 
invention. 

Nor can it be successfully maintained, minimizing the complain- 
ants' efforts, that ail they did was to appropriate and put together al- 
ready existing appliances, without inventive adaptation, the spring 
to cushion the stroke and aid in the recoil being old, as well as the 
pivotally fulcrumed lever, with segmentai end, intermeshing with a 
power driven rack bar, by which the tub is reciprocated. For what- 
ever may be said of the means for directly driving the tub, which 
so appears, as being both old and obvious, the spring of the patent 
forms a part of the lever, and thus énters into the actual reciproca- 
tion of the tub, assisting to impart motion to it, instead of simply 
acting as a check upon it, differing entirely in this respect from the 
varions devices referred to above in which a retracting spring is found. 
So far as the immédiate cushioning, and to a certain extent the recoil, 
are concerned, no doubt the spring opérâtes the same in each, being ex- 
tended by the momentum or swing of the tub and reacting against it; 
but in shifting from a hand to a power driven tub it was by no means 
obvious, and required something more than ordinary mechanical in- 
sight, to appreciate that, while retaining the same bénéficiai efïects, 
the rigidity of the stroke of a power driven rod could be relaxed, as 
it must be to avoid racking, by hooking up lever and tub by an inter- 
mediate spring; a maximum swing with a minimum stroke being 
at the same time secured, making for economy of parts and motive 
force enough of itself to sustain invention. It may be that, outside 
of the spring, nothing can be predicated on the spécial form of lever 
adopted, the rest of it, as contended, being a perfectly ordinary and 
obvious construction, where machine power is to be resorted to; 
but the spring end connection is certainly new, and the complainants 
are entitled to rely upon the new and useful results produced by it, 
as évidence not only that something more than ordinary skill was in- 
volved, but of inventive advance over the existing art. The défend- 
ants hâve found it profitable, as we shall see, to adopt it, to help out 
the recoil springs of the Wearne machine, which, according to Mr. 
Winans, their mechanical engineer, are not sufficient without it, and 
hâve also seen fit to try and protect the combination with a patent, 
after which it does not altogether lie in their mouths to deny its utility 
or dispute that it is patentable. 
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It is said, however, that, even if the patent is valid, the .invention 
is a narrow one, being confined to the spécifie arrangement shovvn, 
on which the défendants do net infringe. There are seven claims to 
the patent, ail but the second and seventh being relied upon, of which 
the first, although broader than the rest, may be taken as représenta- 
tive: 

"1. In a devlce of the class described, the combination with a pivotally 
mounted tub, of a lever fulcrumed on the pivot of said tub, means for actuat- 
ing said lever, and a spring conneetlng the lever with said tub." 

This is fulfilled in terms by the tub which the défendants were 
manufacturing when the bill was filed, however it may be as to the 
one which is being now made. The only distinction attempted with 
regard to it is that, in addition to the spring attachment between the 
lever and tub, it is suppHed with two other twin springs, diametrically 
opposite to each other, attached at one end to brackets on the stand- 
ard which supports the machine, and being connected at the other 
with a stop plate or bar, pivoted concentrically with the tub, the 
shoulders of which are engaged at each reciprocation of the tub by 
a lug projecting downwards from the frame or spider on which the 
tub is carried. The défendants, in other words, employ three springs, 
where the complainants hâve but one, having a driving spring to 
connect up the lever and tub, and two oppositely placed recoil springs 
to take up the momentum of the tub and start the recoil; the one 
being operative, as it is said, at one part of the stroke, and the others 
at the other, but not both at the same time. The function of the 
two recoil springs is practically the same as in the Wearne patent, 
which the défendants own, and are therefore entitled to use; but the 
combination of thèse with the spring lever attachment of the patent 
in suit is another matter, and does not avoid infringement because the 
two are brought together in the one machine. This is demonstrated 
by observing the effect of dropping out one or the other of them. If 
the spring end of the lever, for instance, be dispensed with, and the 
twin recoil springs be retained, there is, of course, no infringement; 
but, on the other hand, if the twin recoil springs be thrown out, and 
the spring lever remain, we hâve the exact structure of the patent, and, 
having this, how can it be said that the combination of that which is 
not an infringement with that which is saves the resuit? 

It is suggested that the défendants divide up the threefold function 
assigned to the single spring of the patent ; the recoil springs, which 
they employ, being depended on solely to absorb the energy or momen- 
tum of the tub and assist in its recovery, and the spring of the lever 
merely serving to even up or relieve the tension and to impart motion 
to the tub in a résilient or yielding manner, like the ordinary draft 
spring. But infringement is not avoided by the dividing up of func- 
tions and assigning them around to différent parts of the same char- 
acter, operating in the same way. Nor does it matter that the three- 
spring arrangement may be an improvement of sufificient merit to de- 
serve and receive a patent, as it has ; it being possible that a patented 
improvement may be an infringement of the device on which it im- 
proves. Watrous Mfg. Co. v. American Hardware Co. (C. C.) 161 
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Fed. 362. Not altogether consistently with the asserted protection 
secured by the patent vvhich they so hold, it is urged that the défend- 
ants' machine is nothing more than their old Standard or Wearne 
washer, with the addition of a drive lever with draft spring attacli- 
ment which any one was entitled to use; but, as already pointed out, 
it is none the less an infringement to apply, as this does, the spring 
lever of the patent, which is not to be identified with the ordinary 
draft spring, to an existing style of tub; the combining of the two 
in no way relieving from the appropriation which is so made. And 
this is emphasized by the statement of Mr. Winans that the spring 
attachment of the patent was added because he realized that a fixed or 
rigid connection without it would rack the machine, while the use of 
it would permit an adjustment to the varying momentum of the tub 
and its load, one of the purposes for which it was designed. This, 
as already suggested in another connection, is not only a tribute to 
the efïîciency of the device, but a distinct proof of its necessity to the 
proper opération of the machine; there being no exftenuation for, or 
escape from, the taking which is thus confessed. 

It is further said, however, that the défendants hâve abandoned the 
style of tub which they were making when the bill was filed, and 
that nothing can be charged against the one which they now use; 
but, infringement having been made out as to the one, it is not im- 
portant at this time whether the form to which they bave changed 
infringes or not, which can be considered when it comes to the ac- 
counting. Hanifen v. Armitage (C. C) 117 Fed. 845, 851. Walker 
Patent Pivoted Bin Co. v. Miller (C. C.) 146 Fed. 249. 

Let a decree be drawn sustaining the patent, awarding an injunc- 
tion, and referring the case to a master. 



HENNEBIQUE OONST. CO. v. ARMORED CONCRETE CONST. CO. OF 

BALTIMORE et al. 

(Circuit Court, D. Maryland. January 28, 1908.) 

Patents — Infringement— Reinfouced Cément Girdeks. 

The Hennebique patent, No. 611,907, for a cernent Jolst or glrder 
strengthened by Iron ro^s or bars, is limited to a construction in a con- 
tinuons glrder, In which the strengthening rods in each span extend over 
the intermedlate support and into the next span, so as to Increase the 
Btrength of the glrder next to such points of support So construed, 
held not Infrtnged. 

In Equity. On final hearing. 

Wm. B. Whitney, for complainant. 

Charles H. Knapp, Arthur Stewart, and W. Cabell Bruce, for re- 
spondents. 

MORRIS, District Judge. This is a bill of complaint, in usuaî 
form, charging infringement of a patent belonging to complainant, and 
praying for an injunction and an account. The bill allèges that, prior 
to December 29, 1897, François Hennebique, a citizen of France, was 
the inventor of certain improvements in the construction of joists, 
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girders, and the like, and that upon his application, filed December 29, 
1897, there was granted to him, in due form of law, patent of the 
United States, dated October, 1898, No. 611,907, for improvements in 
the construction of joists, girders, and the like of cernent strengthened 
with iron. This patent, by valid assignment, has become the property 
of the complainant, the Hennebique Construction Company. The spéc- 
ifications and claims of the patent are as follows : 

"The use of strengthened béton in buildings lias within récent years greatly 
developed. It has been thought possible, by mlxing béton and iron or steel, 
to replace the purely metallic éléments of building construction by parts equal- 
.ly Incombustible, but lighter, and more simply and rapidly made. In any 
case the mixture of cernent or hydraulie lime, whicb resists perfectly compreS: 
slon, with iron or steel, which more particularly resists tension and flexion, 
has not hitherto been capable of being carried out in a judiclous and ratlonal 
manner. By arranging at useful points In a mass of béton of sultable form 
longitudinal bars of iron of a glven shape in order to constitute the tension 
chord, by distributlng them In the mass in a judiclous manner In order that 
■ the whole mass of iron and béton may hâve at every point of the pièce form- 
ed the deslred résistance to flexion and tension, and by further Connecting 
the longitudinal bars by brace pièces or stirrups of suitable form, I hâve 
succeeded In producing the practical Joists, girders, and the like which form 
the object of my présent Invention. 

"The invention Is illustrated in the aecompanying drawlngs, in which I hâve 
shown diagrammatically in Figure 1 a practical continuons Joist or girder of 
béton strengthened with iron arranged according to thèse prlnciples. Figure 2 
Is a détail perspective vlew of one of the stirrup pièces. Figure 3 is a section 
on Une, s, t, of Figure 1. Figure 4 Is a sectional perspective on line, x, y, of 
Flguire 3 ; the longitudinal half of the girder being supposed to be removed. 
Figure 5 Is a détail Ulustrating the construction at the point of passing an 
Intermediate support. Thls joint, Incased or bullt In at one of Its ends, A, Is 
placed on a séries of Intermediate supports, C. The characteristlc of the 
metallic core or strengthenlng Is the addition to longitudinal bars, 1, arrang- 
ed parallel to the lower slde of the jolst, of inwardly-bent bars, 2, 2', 2", 2'", 
arranged In the same vertical plane. Thèse bars are parallel to the bars, 1, 
In the mean central part of the jolst; that is to say, in the part where the 
effects of tension are almost nothlng. They are placed parallel to the bars, 
1, and in their vlcinlty they double the résistance of the latter to tension. 
They are carried by the same supports or stirrups, 3, and thèse latter thus 
connect the chord of tension formed by the bars with the chord of compres- 
sion formed by the béton. One of thèse stirrup pièces is shown in perspective 
in Figure 2. It Is formed of a band of sheet iron of U shape havlng straight 
arms, terminated by a llttle hook, which facilitâtes thelr fixlng In the béton. 
Thèse straight sfirrup pièces play in the joist of strengthened béton the part 
which the suspension rods play in the trussing of metallic girders. 

"As in the extrême parts of the girder the tension action increases in pro- 
portion as the wall. A, and the support, C, are approached, I ralse the bar, 2. 
The Inclined arms, 2', of this bar, are conneeted with the horizontal bar, 1, 
by stirrup pièces, 3, approached more and more closely together. I thus form 
a triangle of résistance, the apex of which is at the point of divergence of 
the bars, 2'. This triangle, In conséquence of the stirrup pièces, 3, being pro- 
gressively placed nearer one another, and of the growing mass of béton which 
It Incloses between the bars, 1 and 2', offers a proportionate Increasing résis- 
tance to the tension action. Each bar, 2, is inclined upwardly at 2', runs horl- 
zontally, as shown at 2", and is extended beyond the Incline of the adjacent 
bar, as shown at 2"'. At the point where the continuous girder passes on 
to an Intermediate support, C, I prolong the bar, 2", to 2'", in the adjoinlng 
compartment or bay, which is thereby strengthened ; and in order to Insure 
that the reaction of the béton of thls prolongation shall not ralse the latter I 
crown it with reversed stirrups, a, which malntaln the bar perfectly firm. 

"Figure 5 shows In détail the passing over an intermediate support," C. The 
erosslng of the arms, 2'", consolidâtes the girder In a practical manner on 
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the support, C, where the bendlng straln is greatest. It wlll be seen, there- 
fore, that owlng to the addition of a single bar, 2, the arms, 2', 2", 2'", of 
which are sultabljr Incllned, counected, and arranged In the béton, and, fur- 
ther, owing to thé ratîonal distribution of the straight stirrup, 3, it is pos- 
sible to construct girders résistant In ail thelr parts in a perfect manner to 
the effects of tension, the efCects of compression, the brealilng effects, and the 
bending effect, while reducing to a minininm the quantity of iron employed, 
and suppressing or dispensing with iron in the part under compression, there- 
by avoiding between the Irons, 1 and 2, any cross-fastening by inclined stirrups 
or by wire lattlce work. It is needless to state that the priuciples herein de- 
scribed may be applied to the manufacture of any suitable girders or Jolsts 
for ceilings or floors, and in fact, to any constructions formed of béton strength- 
ened with métal, which, as regards the strains which they will support, may be 
lilveiied to girders placed oji supports or incased in masonry. It is also under- 
stood that accordlng to the dimensions of the girder, the transverse section of 
which is not necessarily rectangular, the ntimber of bars, 1 and 2, placed in 
the same vertical plane, may vary. 

"Havihg now particularly described and ascertalned the nature of my said 
invention and in what manner the same is to be performed, I déclare that 
what I claim is: 

"1. In the construction of jolsts, girders, and the lilce of cément strengthened 
with iron or the like, the Inwardly-bent bars, 2, 2', 2", 2'", of which the cen- 
tral branch, 2, is horizontal and arranged in the plane of the bar, 1, which 
forms the chord of tension of the girder, and of which the arms, 2', are al- 
ways raised in the same vertical plane and In the direction of the point where 
they are fltted into the wall. A, or on the supports, C, in order to obtain a 
better résistance to the Inereasing breaking strain, while the branch, 2", is 
extended into the next span, substantlally as described. 

"2. In the construction of joists, girders, or the like of the kind described, 
the straight stirrup pièces, 3, of hoop iron In a U form for Connecting the 
bars, 1, and the inwardly-bent bars, 2, 2', 2", 2'", the said stirrup pièces belng 
distributed in the girder, substantlally as hereinbefore described." 

In the strengthened concrète girder of the Hennebique patent, 
straight rods are imbedded in the lower side of the cernent girder, and 
other rods parallel to them are imbedded in the same horizontal plane 
of the girder for some distance on each side of the point midway be- 
tween the points of support; but then thèse other rods begin to grad- 
ualîy rise, being upwardly bent, to near the upper surfaces of the ce- 
rnent girder, and then are continued over the support into the next 
span for some distance ending at 2'", as shown in the drawings. This 
distance of extension into the next span is represented iji the drawings 
of the patent as being at least one-seventh of the whole width of the 
span between the two points of support. Obviously this method of 
construction is applicable to continuous girders ; that is to say, girders 
which are continuous over one or more intermediate supports, and 
which are thereby divided into two or more consécutive spans. In such 
a girder the tensile strain, which tends to pull apart the lower side 
of the beam, will be greatest midway between the supports, and for 
that reason the parallel strengthening rods are placed there ; but near 
the supports it is the upper portion of the girder, the top fibers, that 
are in tension and need the strengthening of the iron rods which hâve 
been brought up to the top and carried over each support into the next 
span, so that there is, at the points of greatest stress, near the sup- 
ports, a double number of rods in each span to give résistance to the 
stress which at thèse places tend to bend the girders when the load is 
applied. As Mr. Hennebique, in his testimony, explains, if the weight 
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is too great for the résistance of the single rods at the top o£ the gird- 
er, and the rods are net extended into the adjoining span, then the 
weight will "produce destructive déformation of the concrète of the 
girder." 

The testimony and tlie reasoning of Mr. Hennebique, as well as the 
usual meaning of those words, convey to me that the words "bay" or 
"span" or "compartment" in the patent mean the clear open space be- 
tween the faces of the adjoining supporting columns. Especially is 
this so with respect to the building in question in this case, in which 
the supports are walls which extend above the points entered by the 
girders, so that the superimposed weight of the wall rests upon the 
girder and would prevent its yielding at that point to the stress of the 
load, to which it could only yield at some point in the bay outside of 
the support. The scientific reasons which explain why this arrange- 
ment of the iron rods places them just where they are needed and dis- 
penses with their use where they are not required, and therefore re- 
sults in an economical use of the material of which the rods are made, 
are most learnedly shown in the testimony of the expert witnesses and 
in the briefs of counsel. But, after ail, it is the actual construction 
covered by the patent with which this litigation is concerned, and that 
construction, I think, is clearly indicated by the spécifications and 
claims of the patent to require that the upwardly bent rod shall pass 
over the supporting column into the next adjoining span or com- 
partment. It is stated in the spécifications: 

"At the point where the continuons, girder passes on to an Intermedlate 
support, 0, I prolong the bar, 2", to 2'", in the adjoining compartment or bay, 
wliich is thereby strengthened. » ♦ • The crosslng of the arms, 2'", con- 
solidâtes the girder in a practlcal manner on support, C where the strain Is 
the greatest." 

The défendants, in support of their défense of noninfringement, con- 
"tend that in the building erected by them, which is complained of, they 
did not use complainant's patented construction; that the plans and 
the calculations for the strength of the irons were not based on the 
calculations proper to be used in the Hennebique construction, and 
the rods were not designed to pass over and did not pass over into 
the adjoining compartments or bay s, and the ends did not cross each 
other, as shown at 2'" in the patent. The défendants contend that 
the rods used in the building extended no further than the center of 
the supporting column, and if, in some few cases, they did extend a 
few inches further, it was only by accident, and they never extended in- 
to the next bay, so as to obtain any of the benefits claimed by the 
patentée for his construction. This is a question of fact to be deter- 
mined from the testimony, and my conclusion is that the testimony 
fully supports the contention of the défendants. 

It is urged, however, that, even if this be conceded, y et the défend- 
ants are to be held to hâve used the patented construction and hâve 
attempted to évade it by constructing it imperfectly, so that its utility 
is diminished. If the real, substantive invention of the Hennebique 
patent consists in the overlapping of the ends of the rods of one span 
with the ends of the rods of the next span, so as to give the résistance 
■of the double rods to the shearing stress, which is greatest on the ce- 
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ment girder at a short distance from the face of the support, then it 
results that rods, the ends of which simply meet in the support, and do 
not cross and overlap beyond the faces of the support, do not inf ringe 
Mr. Hennebique's real invention, and do not infringe the claims grant- 
ed to him in his patent. 

It is urged on behalf of the complainant that the claims of the 
Hennebique patent are not solely for a combination of ail the éléments 
of the claim, and that the patent is infringed by the use of the bent bar 
with the stirrup pièces. Considering the prior art, as disclosed by the 
exhibits and testimony, I think it fairly appears that Mr. îlennebique 
was not the first to use the stirrup pièces, or similar métal ligatures, 
or a bent bar, and therefore he cannot claim to be the inventor of 
thèse devices, but that the invention of his patent must be limited to 
the combination which he has described of the bent bar and the stir- 
rups with the bent bar extending into the next compartment in such 
manner as to produce the bénéficiai results obtained by the overlapping. 

Being of opinion that the défense of noninfringement has been sus- 
tained, and for that reason that the biU of complaint should be dis- 
missed, I do not enter upon the question of the efïect of the delay of 
Mr. Hennebique in applying for the United States patent, or of the 
prior printed publications of his invention. 



TINDEL-MORRIS CO. V. CHESTER FORGING & ENGINEERING CO. 

(Circuit Court, E. D. Pennsylvanla. August 7, 1908.) 

No. 9, October Sessions, 1907. 

1. Patents— Suit fob Infrtngement— Peeliminart Injunction. 

A court of equlty may enjoin a tljreatened infringement of a patent, 
although no act of Infringement liad been commltted wh«n the bill waa 
flled. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 88, Patents, §§ 478, 
479.] 

2. Same— Infringement— PuKOHASBR of Pakts of Machine— Right to Use. 

A sale of a patented machine by one authorized to sell vests the pur- 
chaser with an absolute title and the right of user, but a sale of the 
parts of a dlsmantled machine as scrap iron does not pass title to the 
machine, nor the right to use it, and if the parts are reassembled, and 
the machine used, such use is an infringement of the patent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 399.] 
8. Same— Injiînction— Machine Obtained by Feaud. 

Défendants, two of vvhom were then employés of complainant, one being 
Its foreman, organized a company to engage in a competing business in 
the making of crank shafts. Before the for«man left complainant's em- 
ployment, it sold a quantity of scrap iron to a ,1unk dealer and, among 
other thlngs taken by him, were the parts of two dlsmembered crank shaft 
lathes covered by patents owned by complainant. Such parts were not 
knowingly sold by complainant, were stored in a différent place from the 
scrap, and there was évidence that they were loaded in the junk wagon 
at the instance of the foreman. He or his codefendant picked the parts 
of tlie machines from the scrap and purchased them from the Jimkman 
for ,$100, their vaUie being at least $1,500, and they were proceeding to 
reassemble them preparatory to operating the machines. Held, that the 
évidence was suflicleut to show that they were obtained from complainant 
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by fraud, and that a preliminary Injunctlon would be granted restrainlng 
défendants from using the machines, regardless of the question of tbe 
validity of the patents. 

In Equity. On motion for preliminary injunction. 

Frank P. Prichard, for complainants. 
E. Hayward Fairbanks, for défendants. 

ARCHBALD, District Judge.^ This is a bill to enjoin the use of 
two patented machines for the turning of crank shafts which formerly 
belonged to the complainants, but of which the défendants, as it is 
charged, hâve obtained unlawful, if not fraudulent, possession. The 
défendants hâve demurred, on the ground that, infringement being 
the basis of the bill, no infringing act had been committed at the time 
it was filed; the différent parts of the machines, which came into 
their hands in a dismembered condition, not having as yet been com- 
pletely put together. But the possession being unlawful, as the de- 
murrer admits, and the purpose to use the machines after they hâve 
been completed not being denied, the threatened use may be enjoined 
without awaiting its accomplishment. Page Woven Wire Fence Co. 
V. Land (C. C.) 49 Fed. 936; National Meter Co. v. Thomson Meter 
Co. (C. C.) 106 Fed. 531; Adair v. Young, 13 Chanc. Div. 13. The 
wrong is imminent, and the court is not so powerless as to hâve to let 
it go on and be carried out, before interfering. Vicksburg Water- 
works v. Vicksburg, 185 U. S. 65, 23 Sup. Ct. 585, 46 L. Ed. 808. 

Turning, then, to the merits, the facts disclosed by the affidavits are 
considerably out of the ordinary. The défendant company was or- 
ganized early in 1907, as a rival of the complainants in the crank shaft 
business, by two men, Tomkins and Arnhold, who were in their em- 
ploy; Witteman, the third member, being taken in to complète the 
company. When this was discovered by the complainants, Tomkins 
and Arnhold were discharged; Arnhold, who was foreman of the 
shop, being retained till the end of the month to close up certain 
matters. The latter part of Fçbruary, while he was still in charge, 
the complainants had occasion to sell some old hack saws to a junk 
dealer, who was also asked to make an offer for the cast iron scrap 
scattered around in piles, which he did after looking it over. There 
were stored away at the time, on a platform over the warehouse, in 
a place provided for unused machinery, the complète parts of two 
dismantled crank lathes, made under the patents held by the com- 
plainants, which were somewhat out of order, by reason of wear, but 
were capable, with slight repairs, of being put in an operative condi- 
tion. Some of thèse parts were of steel, with phosphor bronze bush- 
ings, and under no circumstances would be classed as scrap; nor 
were any of them in the scrap piles examined by and sold to the 
junkman. .In some unexplained way, however, they were taken down 
from the place where they were stored and loaded up and carted off 
with the scrap in the junk wagons. There is évidence that this was 
by the direction of Arnhold, but it is denied by him, although it cer- 
tainly was donc under his supervision, of which more presently. With- 

1 Speelally asslgned. 
168 B".— 20 
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in a day or two afterwards, the junk dealer was notified, by téléphone 
either by Tomkins or Arnhold, he is not sure which, that they would 
corne and look over the scrap, and might want to sélect some things 
out of it. This they did, taking the différent parts of the two crank 
lathes in question, for which they paid him $100, directing them to be 
hauled to the shop of the défendant company. As scrap, this material 
had cost the junk dealer $18 a ton; the whole amount paid by him 
being some $37. As machinery, it was worth at least $1,500. Since 
coming into the hands of the défendant company, the lathes bave been 
put together, suitable bed plates construçted, and other parts supplied 
to put them in complète running order. None of this latter is covered 
by the complainants' patents, but the machines, as so assembled and set 
up, are admittedly within and infringe upon them, unless, under the 
circumstances, the défendants hâve acquired the right to use them. 

The purchaser of a patented article, from one who is authorized to 
sell, becomes possessed of an absolute property in it (Keeler v. Stand- 
ard Folding Bed Co., 157 U. S. 659, 15 Sup. Ct. 738, 39 h. Ed. 848), 
which he is capable also of transmitting to others, provided, of 
course, there are no express restrictions. Dickerson v. Tinling, 84 
Fed. 193, 28 C. C. A. 139. Had therefore the machines which are in 
controversy hère been advisedly sold to the junkman, he in turn could 
bave sold them, as he did, to Tomkins or to Tomkins and Arnhold, 
and the défendant company, buying from them, would undoubtedly 
bave been protected. The complainants having parted with them in 
this way, if that was the fact, the right of property which thereby 
passed would hâve carried with it, as of course, the right of user. But 
it is manifest that, to bave this effect, the sale must hâve been actually 
intended, and it must hâve been of the machines as such, and not of 
the dismantled parts as scrap. A sale as scrap was a sale, not to use, 
but to destroy, and cannot be wrested into a sale of the patented ma- 
chines, because the différent parts could be picked up and put together 
out of it. Wortendyke v. White, 2 Ban. & Ard. 25 ; Cotton-Tie Co. v. 
Simmons, 106 U. S. 89, 1 Sup. Ct. 52, 27 L. Ed. 79. Even assuming, 
then, that there was no fraud, and that the patented parts were merely 
included by mistake in the scrap that was sold to the junkman, this 
would give no authority to him, or to any one buying from him, to 
rig them up into a machine in disregard of the patents. 

So far the case bas been considered as though the sale were a fair 
one; but the évidence goes further and justifies the conclusion that 
it was not fair, but fraudulent, and the complainants are entitled to 
press this point, as it dispenses with the necessity for passing upon 
the validity of the patents, which. otherwise might bave to be gone 
into. That the complète parts of the two machines were included in 
the scrap hauled ofï by the junkman, not only with the acquiescence, 
but with the connivance, of Arnhold, there can be little question. Being 
foreman of the shop, if there was nothing else, it is not to'be believed 
that they could be brought out from where they were stored and 
carted away, without bis knowing it. But, more than this, we hâve 
the testimony of Cash, who was employed there at the time, that 
Arnhold was présent during the loading, and told him that he had 
orders from the firm to get this material out of the way because it 
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was a nuisance up there on the platform, a statement which appar- 
ently had not a word of truth in it, and Pylant, another workman, 
swears that, by the direction of Arnhold, as he thinks, although he 
cannot be positive, he took down the machines and helped to load 
them; Arnhold being présent and telling him to handle them care- 
fully, as they were going to be used again; while Griffiths, the ship- 
ping clerk, who usually tended to such matters, says that the shop 
order to dehver this scrap covered only that which was piled in the 
yard, and that the machines, as he subsequently learned, were loaded 
on -the first wagon that went off, when he was temporarily absent. 
It is charged that Townsend, the superintendent, and Crispin, assist- 
ant secretary, inspected the piles and knew that they contained this 
machinery; but that is denied, and is merely stated on information-- 
and belief, there not being a particle of évidence to substantiate it. 
Indeed, if they had, it is not crédible that they would hâve stood by 
and allowed unbroken steel parts, with phosphor bronze bushings, to 
go as cast iron scrap, and, on the other hand, if this was done by Arn- 
hold, as is proven, it is difficult to resist the conclusion, in view of 
the sequel, that it was done with a purpose; it being very peculiar, 
also, that two entire machines, with ail the minor parts complète, 
should afterwards be able to be picked out from the scrap of which 
he had supervised the loading. 

The next thing is that Birtwell, the junkman, within a day or two 
after the purchase, gets a téléphone message from Tomkins or Arn- 
hold — it does not matter which, except that, if it was Tomkins, it is 
ail the more damaging, because he must hâve been in communication 
with Arnhold — to the effect that they would call and look over the 
scrap, which they did, selecting out what they wanted, for which they 
paid him $100, for what was worth $1,500. Before this, however, 
or possibly afterwards (it is not clear which, although, if it was 
afterwards, it is difficult to see why it is brought in hère, because the 
advice of counsel after the fact is of no significance), Tomkins, as he 
says, and Witteman also, for that matter (they both seem anxious 
that the company should proceed on an approved légal basis), took 
counsel and was advised that he had a right to buy thèse machines 
of Birtwell, as he did, and that the company, in acquiring title through 
him, would be entitled to set them up and use them. If this oc- 
curred before he bought, it needs no comment. If afterwards — being 
apparently before any controversy had arisen — it is a confession of 
sensible weakness, for if he knew nothing of how the machines got 
into the hands of the junkman, and had no reason to doubt the validity 
or good faith of the transaction, why did he need to hâve any such 
légal assurance with regard to it? Putting ail thèse things together, 
and without lingering longer over them, there is but one reasonable 
conclusion to be drawn, and that is that the défendants proposed, in 
the words of Arnhold, "to steal a march on Tindel," who would not 
sell the machines — of which, by the way, Arnhold claims that he, and 
not Tindel and Albrecht, is the real inventor, which may hâve some- 
thing to do with his conduct— trusting to their ability to hold and use 
them, once they got them into their possession. Equity will see,' how- 
ever, that this is not successful, for whatever title passed to the dis- 
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membered parts as scrap, by virtue of the sale to the junkman, hav- 
ing now got into the hands of those who concocted the scheme, it 
is against ail conscience that they should be allowed to carry it eut 
or get the fruits of it. As to them, the rights of the complainants 
remain as at the start, unaffected by the motions which hâve been 
gone through with, which the fraud vitiates, and this is the case, pat- 
ents or no patents, dispensing with the necessity for going into the 
question of their validity, which is raised, or requiring it to be first 
adjudicated or acquiesced in, according to the ordinary rule which 
prevails in applications of this kind. 

The complainants having thus shown themselves clearly entitled to 
the relief asked, an injunction to restrain the use of the machines in 
question will issue, and it is so ordered. 



WESTEIRN TELEPHONE MFO. CO. v. SWEDISH-AMERICAN TELE- 
PHONE CO. 

(Circuit Court, N. D. Illinois, E. D. June 25, 190&) 

No. 28,994. 

Patents— Infbingemknt— TELEPHONE Switch Boabds. 

The B^sk patent, No. 521,461, for a combined annunciator and sprlng- 
Jack for téléphone switch boards, as construed and limlted by prlor dé- 
cision, held not so clearly infringed as to warrant the granting of a pre- 
liminary injunction. 

In Equity. On motion for preliminary injunction. 

Coburn & McRoberts (J. McRoberts, of counsel), for complainant. 
Dyrenforth, Lee, Chritton & Wiles (P. C. Dyrenforth, W. Clyde 
Jones, and Russell Wiles, of counsel), for défendant. 

KOHLSAAT, Circuit Judge. This cause is now before the court 
on application for a preliminary injunction restraining in limine the 
défendant from infringing patent No. 531,461, granted to H. M. Fisk, 
June 19, 1894, for a "combined annunciator and spring-jack." 

Heretofore such proceedings were had in the case of said com- 
plainant against the American Electric Téléphone Company et al. 
in this court (case No. 24,516) and on appeal (same title, 131 Fed. 
75, 65 C. C. A. 313), that the said patent stands adjudicated as valid 
for the purposes of this motion, so that the only question before the 
court is that of infringement. In this last-named case, infringement 
was found by the Court of Appeals. The patent in suit covers the 
idea of restoring this fallen shutter of the jack by the contact of the 
plug with the shutter as it enters the jack. The shutter hangs in 
front of the jack, so that the plug, on being thrust in to make circuit 
connection, contacts with it directly, and by means of an enlarged shaft 
of the plug forces it (the shutter) upwards into contact with a latch, 
thereby forcing it and keeping it out of the path of the plug. Thus 
the one opening of the jack served for signaling, restoring the shutter, 
and closing the circuit. The matter hère under considération is the 
method of lifting the drop or signal to waiting position. Defendant's 
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device in that suit, as is also the case hère, has two openings, one for 
sigiialing and the other for restoring the signal and closing the cir- 
cuit by means of the insertion of a plug. The latter opening was 
placed under the former, se that the shutter or curtain, which was 
provided with a cam on its outer side, fell outwardly to a horizontal 
position, carrying its cam projection into the path of the plug, as it 
was being thrust into the lower opening, whereby the contact of the 
plug with the cam caused the shutter to be lifted back into closed 
position. This method the Court of Appeals deemed to be the équiva- 
lent of that of the patent then and now in suit. 

A considération of the testimony of the complainant's experts, Mil- 
ler and Wiles, in the former suit, the arguments of counsel before the 
Court of Appeals, the language of the opinion and of the patent, and 
the conditions of the prior art are at this time deemed to fuUy justify 
the contention of défendant herein that the décision of the Court of 
Appeals was based upon the theory of direct impact of the plug with 
the shutter. "It is perfectly clear," say defendant's counsel, in their 
brief before the Court of Appeals, "that our position has been con- 
sistent upon the point that the Fisk patent covers the idea of restoring 
the fallen shutter by the contact of the plug as it enters the jack. 
Nothing more, and certainly nothing less." No other question was 
considered of moment in that case. "Appellee's drop," says the court, 
"contacts with the plug through the cam projection in the drop. We 
hâve already stated that we regard it as immaterial whether the con- 
tact is effected through having the plug reach up or the drop reach 
down, or both." The main question now before the court therefore 
is whether, as the record now shows, defendant's devices directly con- 
tact with the drop in the light of said décision and of the prior art. 

Two of defendant's forms are alleged to be infringements. Thèse 
may be designated as the old and the new. The former employs a 
two-part intermediate mechanism in restoring the drop. The latter 
restores it by means of a single élément. The former is so removcd 
from complainant's device that, for the purposes of this hearing. it 
is not considered pertinent. The new form consists, in part, of a 
vertically swinging flexible lever secured at its inner and to the coil- 
casing, and extending forward to a position near to the plug spring 
opening, and inside the front wall of the jack, where it takes on a 
cam-roller, and then passes on through the front wall of the jack, 
and terminâtes in a short projection under the drop. The cam-roller 
is adapted to be struck by the plug as it is pushed into the jack. This 
movement wedges the swinging end of the lever into a lifted position, 
which in turn causes the outer free end of the lever to strike the drop 
or curtain and lift it to its restored position. Thus, the horizontal 
thrust of the plug results in a vertical movement of the lever against 
the drop. There is no contact of the plug with the drop. It is con- 
ceded by complainant (page 34, reply brief in thfe Court of Appeals 
on former hearing) that to combine the drop and jack in a unitary 
structure was not new with Fisk. It is shown in a number of patents 
in the prior art. Nor was it new to automatically restore the curtain 
by the mère act of thrusting in the plug. Defendant's side by side ar- 
rangement of the drop and jack was also old. The restoration to posi- 
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tion of the drop was, prior to Fisk, accomplished by more elaborate 
means. In the English patent to McClure datëd March 14, 1879, ap- 
plied for October 5, 1878, we find an associated jack and drop. "This 
invention," says the inventer, "provides by one action for the reset- 
ting the indicator-drop and the introduction into the required cir- 
cuit of a téléphone and signal instrument." The two are located side 
by side. The signal drop is rigidly attached to a rocking shaft or 
lever, which is released from position by the application of a currCnt 
from the subscriber or other distant operator, by means not hère in 
question, whereby the indicator is, with the aid of a counterweight, 
carried athwart the aperature in vifhich it is made to shovk^ the circuit 
on which the signal has been sent. Also attached rigidly to the rock- 
ing-shaft and indicator is a cam. The plug, when inserted, strikes this 
cam, whereby the lever or shaft and its indicator are reset. Thus, 
there is just one intermediate élément between the plug and the drop. 
While the plug does not, strictly speaking, contact with the drop, it 
does contact with a lever or shaft, of which the drop is an intégral 
part. If that part of the lever lying between the drop and the cam 
were removed, the cam would be located upon the drop, or the drop 
upon the cam, and we should bave, practically, the device of the de- 
fendant's device in said former suit. Mr. Wiles, complainant's ex- 
pert in the former suit, says : 

"I should say that the space of a half Inch or more between the cam (of 
the McOlure device) and the edge of the shutter wonld probably necessitate 
an Increase of the width of the entlre device beyond that which It otherwlse 
necessarily had, and that this would take the device outside the limitation of 
the clalms which I hâve flxed in the foregoing considération of their meanlng." 

It will be understood that the distance between the cam-roller and 
the drop in defendant's instrument now before the court is much 
greater than half an inch. Of course, the distance was fixed at half 
an inch arbitrarily, probably in order to exclude the cam projection 
on the drop then under considération. There may hâve been in that 
case some novelty in the matter of adaptability to contact arrangement 
of the parts. It is difficult to find any différence in opération between 
Fisk and McClure. Several other patents hâve been introduced in 
évidence, showing intermediate mechanisms for restoring the drop of 
a more elaborate character than those of Fisk and McClure, viz., 
the Rein patent, No. 340,183 of 1881. Hère the annunciator and jack 
are associated. "The object of my invention," he says, "is to provide 
for raising the drop automatically by the devices used for Connecting 
or breaking the lines, thus avoiding necessity of handling the drop 
and insuring its return to place." The drop is restored by means of 
the plug, a rod held in an advanced position by a spiral spring, and 
cams which lift a boit, which in turn lifts the floating lever-arm, which 
rigidly carries the drop. The Vail patent, No. 300,168, dated June 
10, 1884, in which the intermediate device consists in part of an elec- 
trical circuit, is of the same gênerai class, as is also the Gould patent. 
No. 393,336, disclosing several éléments intervening the plug and the 
drop. Ail of them serve to emphasize the former finding of this court 
that the Fisk patent was of necessity very narrow. 
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Some point is made to the effect that the McClure patent is in- 
operative. This is not justified by the record. I am unable to say 
from the facts as now presented that there is a clear case of infringe- 
ment. Indeed, there seems to be grave doubt as to that fact. In such 
a case, the court is not justified in granting extraordinary relief. 

The motion for a preliminary injunction is denied. 



HOUGHTON V. WHITIN MACHINE WORKS. 

(Circuit Court, D. Massachusetts. Aprll 6, 190S.) 

No. 340. 

Patents— Sdits for Infeingement— Fées of Masteb in Accounting. 

Jn the district of Massachusetts the sum of $25 is flxecl as the normal 
rate of daily allowance for the services of a master in an accounting un- 
der a bill in equity for infringement of a patent, subject to increase or 
réduction where partlcular cause is shown. 

In Equity. 

Louis W. Southgate, for complainant 
Wetmore & Jenner, for défendant. 

LOWELL, Circuit Judge. The court has to décide: What daily 
allowance should be made to a master in an accounting under a bill 
in equity for the infringement of a patent? The master has asked an 
allowance of $35. Counsel for the défendant has objected thereto. 

An examination of the practice of this court shows that no regular 
fee is now established, either by rule or by custom. Some masters 
hâve charged at a higher rate ; others, at a lower. After conférence 
with the other judges, and careful considération of the matter, I am 
authorized to say that we think $35 may be taken to be the normal 
rate of daily allowance, subject to increase or réduction where par- 
ticular cause is shown. The allowance in the case at bar is fixed ac- 
cordingly. In other respects, the allowance asked by the master 
will be ordered. 



UNITED STATES v. ROGOFF. 

(Circuit Court, S. D. New York. March 28, 1908.) 

Oeiminal Law— Fokmee Jbopabdy— Dismissal Aftee Sweabing Jury. 

The dismlssal of an Indictment by the court, before submission of the 
case to the jury, but after they were sworn, on the ground that it did not 
charge a crime, will not support a plea of autrefois acquit or of former 
jeopardy to a second Indictment for the same offense attempted to be 
charged in the first; the court in the first proceedlng never havlng had 
jurisdictlon of the offense. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 14, Criminal Lavf, J 
316.] 

On Demurrer to Pleas. 

Henry L. Stimson, U. S. Atty., and T. W. Bird, Asst. U. S. Atty. 
Clarence S. Houghton, for défendant 
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CHATFIELD, Dis'trict Judge. The défendant was indicted for the 
crime of perjury in connection with an examination in a baniiruptcy 
proceeding brought against himself, and the indictment was moved for 
trial. After the jury had been sworn and the case opened, but before 
évidence was offered, a motion to dismiss was made, on the ground 
that the indictment did not show facts sufficient to constitute a crime, 
in that it was not alleged that the proceeding in banlcruptcy was pend- 
ing before any court of the United States. The court directed a ver- 
dict in favor of the défendant, and a new indictment has been found, 
to correct the insuiifîciencies of the former one. The défendant has 
interposed to this indictment the pleas of autrefois acquit and former 
jeopardy. The government has demurred to thèse pleas, so that the 
sufficiency of the plea comes up as a matter of law. 

The plea of autrefois acquit does not apply, as no acquittai was 
had, either after trial or by direction of a verdict. The plea of double 
jeopardy is to the effect that the défendant had been put in jeopardy 
at the former trial, and that he cannot be tried twice for the same of- 
fense. By the demurrer the government admits that the charge in the 
second indictment is the same as that in the first, and that the présent 
trial is an attempt to retry the charge, which was not suiîiciently set 
forth in the former indictment. The cases of Bail v. United States, 
163 U. S. 662, 16 Sup. Ct. 1192, 41 L. Ed. 300, and Kepner v. United 
States, 195 U. S. 100, 134, 24 Sup. Ct. 797, 49 L. Ed. 114, both hâve 
to deal with a situation arising after verdict, and sufficiently show 
that in the United States courts the plea of autrefois acquit is in- 
applicable to the présent situation. 

The application of the plea of former jeopardy has sufïered contin- 
uai modification since it first arose as a plea at common law. With- 
out attempting to trace thèse modifications, or to consider what the 
original scope of the plea was, it is sufficient to say that if a person 
has not been placed in jeopardy by the trial upon an indictment against 
him, in which a verdict has been rendered, and upon which the 
verdict has been reversed upon appeal, it is difficult to sec how the dis- 
missal of an indictment before the case goes to the jury, when this 
dismissal is had upon the ground that no charge sufficient in law has 
ever been made against the défendant, can be said to hâve placed him 
in jeopardy. The entire transaction, from the finding of the indict- 
ment to the dismissal, is made a nullity, and the défendant comes be- 
fore the court upon the second indictment as if the first charge had 
never been made. This was the theory upon which the case of Bail 
V. United States, supra, was determined, and, as has been said, the 
entire proceeding, including. the trial, was held to be a nullity, upon 
the ground that the indictment had never been sufficient to charge a 
crime, and therefore not sufficient to hâve put the défendant in jeop- 
ardy of any conviction for a crime. To the same effect is the doctrine 
in the case of United States v. Jones (C. C.) 31 Fed. 725, and People v. 
Casborus, 13 Johns. (N. Y.) 351 ; this latter case being very similar to 
the case at bar. 

The court, having jurisdiction of the défendant, nevertheless had no 
jurisdiction over the oflfense which was attempted to be charged, in- 
asmuch as no offense was charged, and the défendant was therefore 
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never in a position of jeopardy before a jury which was called to pass 
upon any sufficient criminal charge. The matter was disposed of 
as a question of law, with the same effect as if it had been argued 
upon demurrer to the indictment. 

The demurrer to the plea is sustained, and the défendant ordered 
to plead to the présent indictment. 



UNITED STATES v. WELIvS et al. 

(District Court, D. Idaho, C. D. March 12, 1908.) 

No. 448. 

1. CouETS— Fedebal Cîouets— Conformitt to State Practice. 

In the absence of congressional législation, the laws of the state where- 
In a court of the United States is held control the practice before fédéral 
grand jurles; but f allure of a state statute to point out a method for 
attacking the validlty of an Indictment cannot deprlve a défendant of 
that right. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, S 908.] 

2. Criminal Law — Pleadinq — Plea in Abatement— Couktek Affidavits. 

Matters not disclosed by the record are properly preseuted by plea 
In abatement; but. If the rule were otherwlse, the filing of couuter af- 
fidavits dlsputlng matters set up in affidavits accompanylng a plea in 
abatement Is a waîver of the objection that the issue was raised by plea, 
rather than by motion to quash. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 6S8-642.] 

5. Indictment and Information— Necessitt. 

Offenses under section 5440, Rev. St. (U. S. Comp. St. 1!)01, p. 3676), 
are Infamous, and can only be tried upon indictment returned by a grand 
Jury. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Indictment and 
Information, §§ 10, 12.] 

4. Same— Constituttonal Law. 

While the flfth amendment of the Constitution enables the people, 
through the grand jury System, to initlate criminal prosecutions, it was 
primarily adopted and still stands as a safeguard agaiust arbitrary or 
oppressive action. 

6. Grand Jury— Délibérations- Duties of District Attoenet. 

The district attorney bas no right to participate in nor be présent dur- 
Ing the délibérations of a grand jury, nor to express opinions on questions 
of fact, or as to the welght and sufBciency of the évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Grand Jury, § 73.] 

6. Same— MiscoNDuoT of District Attorney. 

The district attorney, at the conclusion of the évidence, vpHhout invita- 
tion from the grand jury, or request for information or advice, made an 
extended address, in which he eommented upon and reviewed the évi- 
dence and expl.nined and applied the law thereto for the purpose of se- 
curing au indictment. The remarks amounted to an expression of opin- 
ion that the défendants were guilty and that the grand jury should re- 
turn an indictment against them. At the conclusion of the address, with- 
out délibération other than that had durlng Its delivery, and without dis- 
cussion among themselves, the grand jury proceeded to ballot on the 
persons under investigation, a list of whom the district attorney furnished 
during the course of his remarks. Held, that whlle the mère présence of 
a. prosecutor during the taking of a vote or during the délibérations, 
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through Inadvertence and without Inteiiding to influence any action whieh 
may be talcen, Is not necessarlly fatal to a blll returned under such cir- 
cumstances, yet where tïie proseeutor not ouly expresses tiis opinion, but 
urges the flnding of an indictment, and it Is clearly shown that tlie grand 
jury must necessarily liave been Influenced, whether cousciously or un- 
consciously, and particularly wliere it is ruanifest that at least one de- 
fendant was Indicted without snbstantlal évidence,' préjudice wil) be pre- 
sumed, and an indictment so returned wlll be quashed. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 24, Grand Jury, § 
73.] 

T. Indictment and Information— Motion to Quash— Geounds. 

ïhe fact that it sufficiently appears from testimony adduced in open 
court on the trial of one of the défendants, upon the indictment so re- 
turned, that there was probably sulBcient proof before the grand jury to 
justify the flnding of a true bill as to some of the défendants wbo were 
Indicted, does not deprive theui of the right to a falr and unprejudiced 
Investigation before the tribunal ereated by the Constitution, free from 
outside interférence and undue influence. To hold, because the évidence 
was suflîeient as to certain défendants that the Indictment ought not to 
be quashed as to them, would be to substitute the judgment of the court 
for that of the grand jury. 

(Syllabus by the Court.) 

M. C. Burch and S. R. Rush, Sp. Asst. Attys. Gen., and N. M. 
Ruick, U. S. Atty. 

Hawley, Puckett & Hawley and Frank Martin, for défendants. 

WHITSON, District Judge. There are several cases against a 
part of the défendants, indicted under section 5440, Rev. St. (U. vS. 
Comp. St. 1901, p. 3676) but we are only now concerned with No. 
448, the indictment having been returned by the grand jury on April 
12, 1907. The défendants John I. Wells and Patrick Downs filed 
motions to quash, which were overruled in September for reasons 
then assigned. They also presented two pleas in abatement. The first 
related to the statute of limitations. It was agreed by counsel in 
open court that this question was properly raised by demurrer there- 
tofore interposed. Plea No. 1 was thereupon overruled. The second 
plea in abatement charges misconduct of the district attorney, whereby 
the défendants were denied a fair and impartial investigation of the 
charge against them. The averments of this plea may be summarized 
as follows: 

At the conclusion of the testimony taken before the grand jury, 
while deliberating and before a vote had been taken, and prior to 
any discussion among themselves, or at ail, concerning the sufficiency 
of the évidence produced to warrant the finding of an indictment, the 
district attorney went before that body, without request, and without 
being informed that any advice from him was desired, and proceeded 
then and there in argument to deduce his conclusions from the proofs, 
and to give his opinion thereon, and to urge the finding of an in- 
dictment ; that the argument was at least an hour in length ; that he 
said there need be no hésitation in finding the indictment, as the 
jury would soon be adjourned, scattered and gone ; that no one would 
blâme them, but the responsibility would rest upon him and other 
parties, who would be accountable ; that he continued his argument 
until about time for adjournment, whereupon he stated that he wish- 
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ed the indictment voted at once; that he further stated, then and at 
numerous other times during the sessions of the grand jury, that in 
asking for an indictment against thèse défendants and others he was 
acting under spécifie instructions from the Department of Justice 
at Washington ; that there was plenty of évidence upon which to find 
the indictment, and that he had other évidence which he had not ad- 
duced, but would do so at the trial, which would be quite sufficient to 
justify their action; that there was never any discussion by the grand 
jury as to the advisabilty of voting the indictment, but ail délibération 
was eut ofï and prevented, and, although jurors requested permission 
to make statements, they were not permitted to do so, the discussion 
being limited to that of the district attorney; that when the grand 
jury convened the foUowing morning the district attorney immediately 
entered the grand jury room without invitation, whereupon he was re- 
quested by a member to leave the room. th? i^rand jurer at the time 
stating that they had some matters which they desired to discuss in 
his absence; that he postively refused to absent himself, saying that 
he would not leave, and that no further considération could be had 
until the indictment was signed ; that he thereupon directed the fore- 
man to sign the indictment, without permitting further considération 
or discussion, and without it being read, the members not being per- 
mitted to know the contents or the parties indicted; that the indict- 
ment was actually signed and returned without the knowledge of any 
member, except possibly the foreman, as to the contents or the persons 
indicted; that a number of papers, contracts, and agreements were 
withheld from the grand jury, which was compelled to take the con- 
tents from the district attorney's statements ; that at no time after the 
évidence was taken were the délibérations of the grand jury permitted 
to go on freely or under its own direction or control, nor was it per- 
mitted to deliberate or consider the évidence as desired, but was urged 
and directed to proceed without discussion or délibération ; that the 
members of the grand jury permitted themselves to be thus influenced 
by the appeals and arguments of a zealous advocate, instead of relying 
upon a calm and fair délibération on the évidence. 

The third pleas in abatement were interposed by the défendants 
Martin and Pritchard only. Thèse défendants separately complain 
that in obédience to snbpœnas duly issued and served they appeared 
before the grand jury and gave évidence material to their own con- 
nection with transactions under investigation, without being inform- 
ed or having knowledge of that fact, by which they were greatly 
prejudiced in being thus compelled to testify against themselves. Ex- 
ceptions to the second and third pleas were overruled, and a hearing 
ordered upon them. Accordingly witnesses were called to ascertain 
the truth or falsity of the matters therein charged. 

First, then, considering plea No. 3, it is to be observed that the 
grand jury was composée! of 33 persons. Jurors Latham and Sloan 
made affidavits for the défendants. Thèse affidavits are attached to 
the plea of the défendant Martin. Eastman, Clopton, King, Trout, 
Nicholson, Newman, Brannon, Gess, Grigsby, McGlinchey, Hartman, 
Adelmann, Bayles, Windell, Wilson, and Hashbarger made affidavits 
for the prosecution. Latham, Sloan, and Cunningham were called as 
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witnesses to sustain the allégations of plea No. S, and orally gave 
their testimony in court. The prosecution then by agreement submit- 
ted affidavits of the jurors above referred to as having been made 
on behalf of the prosecution, such affidavits to stand as their examina- 
tion in chief, subject to cross-examination, and ail of such jurors 
were thereupon called and cross-examined, with the exception of 
Windell, and, in addition to those who made affidavits, Ashbe and 
Halstead were examined, making a total of 31 jurors who testified. 
Nothing short of an extended and critical examination of the testi- 
mony will reveal exactly what occurred before the grand jury. That 
the district attorney did make an address was testified to by every 
witness who was called, with the exception of Juror Gess, who had 
no distinct remembrance. Indeed, it is not denied. As to the time 
consumed the jurors vary in their estimâtes, as will appear by référ- 
ence to the margin.^ That this address was voluntarily made and 
without request for advice is not controverted. What was said ex- 
tracts from the testimony will best disclose.^ That the district attorney 
repeatedly said that he was making the investigation under instructions 

1 Talked an honr. (Latham, pp. 2, 3.) From an hour to three quarters of an 
hour. (Sloan, p. 52.) Did not remember. (Cunningham, p. 74.) Not to 
exceed 20 minutes. (Halstead, p. 81.) Half an hour. (Wilson, p. 85.) Not 
over half an hour. (Ashbe, pp. 93, SM.) Quarter of an hour to 20 minutes. 
(Adelmann, p. lOS.) An extended address. (Newman, p. 116.) Nearly half 
an hour. (Hartman, p. 122.) On croRS-examlnation this Juror was not cer- 
tain. (Page 124.) No remembrance. (Gess, p. 131.) Flfteen to 20 minutes. 
(McGllnchey, p. 134.) Between half an hour and an hour. (Bayles, p. 140.) 
Twenty to 30 minutes. (Nlcholson, p. 147.) Ten minutes. (Eastman, p. 
154.) Half or three-quarters of an hour. (Cloptou, p. 160.) Half aii hour 
or less. (King, p. 164.) About twenty minutes. (Trout, p. 167.) Between 
20 and 30 minutes. (Grigsby, p. 173.) Explalned law and briefly went over 
the testimony. (Hashbarger, affidavit.) Twenty minutes or half an hour. 
(Brannon, affidavit.) Dld not state. (Windell, affidavit.) 

2 "A. Well, I took from his talk that he wanted Indictments brought on those 
parties, the llst of names he brought up. He stated merely he thought the tes- 
timony would justlfy it, or words to that effect. Q. Justify the finding of the 
bill? A. Yes, sir." (Latham, p. 3.) "A. Well, as I understood it at that tlme, 
he was revlewing the évidence that had been submitted to the grand jury, just 
the same as any other attorney would to a jury. Q. That is, the same as they 
wonld in the trial of a case? A. I dldn't see very much différence in it. He 
talked along that subject, It seems to me." (Sloan, p. 52.) "The district attor- 
ney brought a Ust of the names into the grand jury room, and In referilng 
to them said: 'They had plenty of évidence to convict them.' " (Sloan, p. 
53.) "The district attorney suggested that they take immédiate action." 
(Sloan, pp. 54, 63.) Cunnlugham would not call it an argument Said he 
made some statements In a gênerai way. (Page 74.) Halstead, in answer to 
the question as to vvhether the district attorney referred to the évidence in 
his address, said: "Why, I think he dld; for that was generally his subject. 
I thlDk It was in regard to the évidence, or in regard to thèse Indictments." 
(Page 81.) Ashbe, after much évasion and apparently with great reluctance, 
admitted that he explalned the law and the facts and went over the testi- 
mony. '*Well, the law, as I remember, and he went over the testimony briefly. 
He mentioned the différent phases of it bearlng on the case." (Page 104.) 
"Was explaining the law or duties of grand jurors." (Adelmann, pp. 102- 
109.) "Q. He made quite an extended argument, did he net? A. Well. I don't 
hardly know whether It would be called an argument or not. Q. Well, an 
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from the Department at Washington, like the making of the address, 
is in effect admitted. Cross-examination of the witnesses, conducted 
by him, proceeded upon that assumption. 

Quotations hâve been made from the évidence given by the wit- 
nesses in open court, where there was opportunity for full disclosure. 
Little weight can be given the ex parte affidavits of grand jurors 
which hâve been filed, either to overturn or sustain the indictment. 

address, or whatever It would be calledî A. Yes. Q. And In that he re- 
viewed the évidence that had been giveu by the différent witnesses? A. Well, 
he kind of summed up. Q. He summed up the évidence? A. Whether he re- 
viewed the examinations, or anything else, I don't remember. Q. He called 
your attention to a statemeiit of the varions witnesses. A. I would call it 
rather a summing up of évidence. Q. A statement of ail that had been sald. 
A. In other words. Q. And in connection with that he told you what the law 
of the case was, dld he? A. Well, I think it was in regard to some of the 
évidence, and points of law proper to the case." (Newman, p. 116.) "A. He 
made some klnd of an address ; yes, sir. Q. Well, is your recollection at ail 
clear In regard to that matter? A. As to just what was said? Q. Yes, sir. 
A. No ; It is not right clear. as to just what was sald. If you will ask me 
questions, perhaps it will come to my mlnd." Did not remember that he 
referred to the évidence; memory not good; finally concluded could not tell 
what was sald. (Hartman, pp. 122-124.) Gess remembered nothing about 
the address, nor much of anything else. (Page 128.) "He stated the law of 
conspiraey." (McGlinchey, p. 135.) "Q. In the course of that address he 
spoke of the law of conspiraey, did be uot? A. Yes, sir. Q. And he spoke of 
the évidence that had been given by the différent witnesses, did he not? A. 
Yes, sir. Q. About calllng attention to the main points in the évidence? A. 
Yes, sir. Q. And he told the grand jury what their duty was, dld he not? 
A. Yes; I think he did. Q. Dld he discuss thls évidence pretty thoroughly; 
call your attention to it in an extended wayî A. Well, he went over some of 
the évidence, I suppose. Q. He went over the main points in the évidence 
that had been given? A. Yes, sir." (Bayles, p. 140.) "Q. He told you what 
the différent witnesses testlfled to, the important matters that had been 
brought out by the évidence of the différent witnesses, and called your at- 
tention to It, did he not? A. Yes. sir. Q. And after that on any occasion did 
he call your attention to the law govemlng the matter, In connection with 
that? A. No; not untll he got through. He explained the law to us, what 
constltuted conspiraey. Q. After he had explained the évidence to you, and 
what the witnesses testifled to, then he explained the law to you? (Objection. 
Overruled.) Q. Is that correct? A. I think so. Q. He explained the évi- 
dence, went over the évidence, taking and showing you the strong points of the 
évidence, did he not, then explained the law, and then told you he would leave 
It to you? Is that the way of it? A. Yes, sir." (Bayles, pp. 141, 142.) "A. 
My recollection, Mr. Hawley, is that after Mr. Ruick examined the îast wlt- 
ness he rose to speak before the grand jury, and he said — I ean't recollect 
hls language — he says: 'ïhis will be the Iast witness we will examine, and 
the matter is up to you, gentlemen.' Then he went on to give us an outline 
of what constltuted conspiraey, and our duties as grand jurymen, in a gên- 
erai way I can't remember it accurately. I don't prétend to say what he 
dld say." (Nicholson, p. 148.) "A. He explained the question about conspiraey, 
stated what conspiraey was, and went on in a gênerai way over some of the 
main points of évidence, showing that there was a conspiraey. Q. And he 
stated the points that had been made in the évidence? A. He rehearsed 
some of the main points that came up before us. Q. Called your attention to 
the sallent points? A. Some of the main points." (Eastman, p. 154.) "Q. 
He reviewed the main points of the évidence, or what he stated to be the 
main pointa of the évidence? A. He called attention to some particularly. 
Q. He was calllng the attention of the grand jury to the salient or main 
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In relation to thèse affidavits the prosecution had the decided ad- 
vantage. The attendance of grand jurors was obtained by subpœna, 
and they were told by the marshal to report to the district attorney. 
They were accessible to him, and not to the other side. That this 
had its bearing I hâve not the slightest doubt. Ail the affidavits em- 
body statements and conclusions of the affiants which do not bear the 
light of cross-examination. The following will iUustrate: This ap- 
points in the évidence that would estaWlsh consplracy, did he not? A. Well, 
the évidence would hâve that bearing. Q. And that is what you understood 
from his remaries, was it not? A. I understood from his remarks that he 
meant to refresh our minds in regard to the names, and so on. Q. And what 
they testifled to? A. Possibly what they testified to, Q. And he did this in 
connection with the review of the law governing conspiracy. A. Yes, sir." 
(Clopton, p. 160.) "Q. The law of the case and the facta of the case? A. The 
law o£ the case and the évidence that had beeu produced. Q. The évidence. 
I stand corrected, Mr. Clopton. And he had a chance to make a pretty 
thorough review of the évidence in that tîme, did he not? A. I caunot re- 
call to memory how thorough a review he may hâve made. He went over 
certain parts of the évidence, and called our attention to the facts. He gave 
us the names over again, of course. Our memories were refreshed in re- 
gard to sonie matters. Q. The names of the iieople that testifled, or the 
names agalnst whom the testimony was directed, or both? A. Well, both. 
Q. But the statement of the évidence, and ail that, brought It to your atten- 
tion to whom it was directed, did it not? A. Oertainly." (Clopton, p. 161.) 
"Q. What was the subject-matter of that address? A. Well, summing up 
the évidence, as well as I remember. Q. 'Well, the address was devoted to 
summing up the évidence as given by the différent witnesses? A, ïes, sir. 
Q. And he called your attention to that, and then called your attention to 
the iaw, did he not? A. Yes, sir. Q. Most of the time was devoted to the 
évidence, was it not? A. Well, I eould not say which the most was devoted 
to. Q. He went quite fully into the évidence? A. Well; that is, as far as 
the Important matters were coneerned. Q. Well, not to say lengthy? A. 
Well, not lengthy. Q. But he called your attention to the différent matters, 
so that you understood what he was referring to — the witnesses he was re- 
ferring to? A. Yes, sir." (King, pp. 164, 165.) "A. Well, the main thing 
of his discussion was explaining the law of conspiracy, Q. He discussed the 
question of évidence, did he not? A, Not very nuich. Q. He did partially, 
then? A. Well, I would not say he did at ail." (Trout, p. 167.) "0. Was the 
matter of the évidence presented to you? A. Well, it was presented to us, 
about some few of the jurors, some few of the men that were to be pre- 
sented. Q. What was the matter he was discussing? Just tell the court what 
It was. A. He was telling the jury what their duties were, what the law 
required them to do, and said we would hâve to vote on thèse four men to 
connect the chaln of évidence together, as nigh as I remember. Q. You mean 
he would hâve to connect thèse four men, indict them aiong with the others — 
is that what you mean? A. That is the way I understood him. Q. In the 
second indictment? A. Yes, sir." (Wilson, pp. 85, 86.) The address was "in 
regard to the law and the duties of the jurymen." (Nicholson, p. 151,) "A. 
I remember at various times of his saying that the investigation was by in- 
structions from M''ashington — the investigation itself. The remarks as to 
the responsibility being upon the district attorney were made afte^r the in- 
dictment had been returned and before final adjournment" (Clopton, p, 162.) 
"I remember of his saying at one time something to the effect that the 
grand jury would soon adjourn, bo scattered and gone, and no one would 
blâme them, but that the responsibility for the indietments would rest upon 
him, the district attorney." (Windell, affldavit, p, 2.) "The district attor- 
ney ran the whole business." (Latham, pp. 12, 23,) Said there was enough 
évidence to convict (Latham, pp. 20, 21, 28 ; Sloan, pp. 53, 56.) 
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pears (referring to the affidavit of Latham) in most of the affidavits 
for the prosecution : 

"That it is not true, as stated thereln, that the district attomey weut be- 
fore said grand Jury wlthout request and argned the sufficiency of the évi- 
dence and gave his opinion of the évidence, or urged the findlng of the, or 
any, indictment against the défendant Frank Martin, or either of the défend- 
ants named In said Indictment" 

Yet it is true that, when before the grand jury and without re- 
quest, he made an extended address in which he discussed the law 
and the facts, and several of the jurymen were frank enough to say 
that they understood the object to be the finding of an indictment 
against thèse défendants. If the foregoing language of the affidavits 
be construed with the utmost grammatical nicety, what the jurors said 
is literally true, though substantially misleading. They hâve said 
that they were left free to vote as they would, that the proceedings 
were fair, that they voted on their own judgment, and it is not claim- 
ed that the district attomey was présent during the voting. That the 
jurors thought the proceedings were fair greatly preponderates, though 
some evidently thought otherwise. Whatever view be taken, it would 
be utter nonsense to say that this speech, address, argument, or what- 
ever it may be called (for its proper désignation bas been questioned), 
was not for the purpose of securing an indictment against the per- 
sons under investigation, and who were actually indicted, and it 
would discrédit the intelligence of the prosecutor to find that he had 
any other object in view. Thèse copions quotations show that the 
grand jurors did not intend to say that which a technical construction 
of the language used in their affidavits might imply. As illustrative 
of this thought, the foreman of the grand jury, in referring to the 
district attomey, testified as follows : 

"Q. Did he ever tell you, at that tlme or in the course of your Investiga- 
tions, that he wanted any one of thèse men indicted? A. No; he never asked 
for any Indictment to be returned against any spécial one, that I remember." 

He further said, having référence to this issue : 

" • * • But he never directed us to ballot against any spécial indivldual." 

Again, McGlinchey and iîve others deposed : 

" * * • Nor is it true that the district attorney stated on numerous occa- 
sions, or on any occasion, that he was acting under spécifie instructions of the 
department in asking for thèse particular indictments against thèse défend- 
ants and others. * * * " 

But he did state, in substance, that he did not invite or initiate 
the proceedings, but was acting under positive orders from the de- 
partment in the prosecution. This technical diiïerentiation runs ail 
through the affidavits. The distinction is made between investigating 
the matter and asking for indictments against the particular persons 
under investigation, but for practical purposes this may be regarded 
as a refinement; for the jury would naturally understand, and it is 
fair to say did understand, that the indictment was urged against the 
persons whose names appeared on the list, which was probably, 
though not certainly, made in the grand jury room by the clerk, and 
which the district attorney submitted when he was making his re- 
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marks, and this at the instance of the department. So when the 
jurors made affidavit, as many of them did, that they relied upon 
their own independent judgment in voting, it is to be borne in mind 
that the prosecutor had attempted to influence it by his conduct be- 
fore them, and they perhaps could not tell how far their views may 
hâve been warped by wliat he said. They were intelligent, but inex- 
perienced, men. The results must be weighed by the inévitable consé- 
quences which would flow from the occurrences which hâve been 
referred to. The affidavits appear to hâve been carried in stock. The 
cross-examination shows that jurors did not remember the transac- 
tion exactly alike. They varied, as witnesses will, in the détails, 
and as to many matters which were material, yet we find that Mc- 
Glinchey, Hartman, Adelmann, and Bayles made one affidavit, that 
Grigsby, Gess, Eastman, Clopton, King, Trout, and Nicho'son sub- 
scribed to another, and Brannon to another, that Windell and Wilson, 
on manifold copies of this stock form, with slight variations, sub- 
scribed to others, and that most of thèse affidavits are substantially 
identical in the language used. They consist of categorical déniais, 
which fumish apt illustrations of négatives pregnant. This, then, is 
what occurred : 

On the morning of April llth the last witness was examined by 
the district attorney in the grand jury room. Immediately upon the 
conclusion of the exammation of that witness, without invitation or 
request, he arose and made an address upon the case, reviewing the 
facts, summing up the évidence, applying those facts to the law re- 
lating to conspiracy, as he explained it, at the time furnishing a list 
of the persons whom, as he contended, had been connected with it, 
ail of which was done for the purpose of inducing the grand jury to 
return an indictment against the défendants. The reraarks made 
amounted to an expression of opinion on his part that the défendants 
were guilty and should be indicted. At the conclusion of the ad- 
dress he said it was now "up to" the members of the grand jury to 
vote for or against the finding of a bill, and thereupon he left the 
room. It being nearly the hour for lunch, adjournment was imme- 
diately taken until 2 o'clock. Upon reassembling, pursuant to ad- 
journment, no discussion was had, the manner of voting only being 
considered, whereupon it was concluded to ballot separately upon 
each name contained in the list, rather than upon the whole, which 
seemed to hâve been tentatively suggested, and this order of business 
was at once entered upon. During the balloting a juror (Latham) 
asked permission, as he expressed it, to explain his vote as to one of 
the défendants about to be balloted upon. He intended to open up 
a discussion as to the propriety of returning an indictment against 
such person, but he was declared out of order by the foreman, and 
so the voting proceeded. Whether there was a ballot taken upon 
John Doe, said to be Frank Steunenberg, at the time known by the 
grand jury to be dead, is not very clear; but for purposes of the 
présent inquiry it is perhaps immaterial. The jury then adjourned. 
In the meantime the district attorney, who was not présent during 
the voting, had been advised of the resuit of the ballots, and on the 
morning following he appeared with an indictment for the signature 



UNITED STATES T. WELLS. 321 

of the foreman. Before it was signed Juror Cunningham asked hira 
to retire, as they had a matter which they wished to discuss. The 
évidence is in some confusion as to just what occurred at this time. 
This juror testified that he intended to bring up a question relating 
to the baUot of the day before, with a view to reconsideration, but 
did not inform the district attorney as to his purpose. The fact that 
the district attorney in résponse suggested that the grand jury had 
been tampered with, and high words ensued between himself and 
the juror, shows that there was some ground for the conclusion reach- 
ed by Latham and Sloan that he knew what was intended, and did 
not propose that discussion should be had, but insisted upon the in- 
dictment being forthwith signed. That he did not retire in compli- 
ance with this request is clearly shown. But, indulging every in- 
tendment in favor of the validity of the indictment, it must be con- 
cluded that the presumption is not overthrown by a prépondérance 
in favor of the contention that this was intended as an arbitrary re- 
fusai to allow délibération upon the action of the day before. The 
district attorney more than once during the sessions of the grand 
jury called attention to the fact that the whole matter was under 
investigation by direction of the Department of Justice, and not upon 
his initiation. That he told the grand jury that the responsibility 
would rest upon him is" clearly shown. The controversy arises as to 
when this déclaration was made. It fairly preponderates that it oc- 
curred after their labors were concluded, and when he was making 
what has been termed his "farewell address." He requested immé- 
diate action, as charged; but my conclusion is that it was to enable 
him to ascertain the names of those to be embraced in the indictment, 
rather than by way of forcing a vote. As to the statement that he 
had évidence sufficient to convict, which had not been offered, the 
probabilities are that this was made in regard to purely cumulative 
testimony; at least, it is not shown to the contrary. After his re- 
tjrement from the grand jury room, had the jury desired, they could 
hâve proceeded to discuss the case. The indictment, covering 46 
pages, was not read to the grand jury; but no request was made by 
any member for its reading. The charge that the prosecutor with- 
held contracts or other évidence is not sustained, and as to this jurors 
so asserting misunderstood the drift and conduct of the proceedings 
to that extent. 

Défendants Martin and Pritchard are lawyers. Martin was un- 
der investigation. This the prosecutor, and, of course, the grand 
jury knew. He was called as a witness, without being informed 
that he was the subject of inquiry, and, if he had any suspicion, it 
must hâve developed from the character of the questions propounded 
while being examined. That he testified against himself regarding 
transactions vital and material to the issue is abundantly disclosed 
by the record. Pritchard at the time the investigation began was 
residing in Los Angeles. In obédience to a subpœna he left his home 
and journeyed to Boise, where the inquiry was in progress. He was 
met at the train by a deputy marshal with a warrant, and was taken 
into custody, although possibly the warrant was not served until after- 
wards. The marshal had spécifie instructions not to allow him to 
163 F.— 21 
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confer with any one, but to take him directly to the ofïïce of the 
district attorney. Hère he was questioned, and a stenographer was 
broughl in to take down what he said. He was threatened. The 
threat was made to take him before the court. He was then taken be- 
fore the grand jury as a witness, and questioned concerning his own 
connection with, and upon issues pertinent to, the charge against him, 
when he was under investigation, and wh'en he did not know that 
this was the purpose in view. This is admitted. He was treated to 
such remarks as the following: "Now, you know you are lying 
about that." "I will put the screws to you." He was badgered by 
a séries of questions concerning his own conduct while under arrest. 
Thèse défendants were subjeeted to rigid cross-examination before 
the grand jury. They were not treated as it may be supposed other 
witnesses are, as they were often met with questions of this char- 
acter: "Do you want this grand jury to understand?" "Do you 
say to this grand jury?" and the Uke. This concerning matters of 
the utmost importance as applied to the charges against them indi- 
vidually, and clearly implying that the object of the inquisition was 
to secure déclarations relating to their own connection with the con- 
spiracy and for which they were subsequently indicted upon the 
évidence thus taken. The examination was carried on from the 
standpoint of hostiHty, rather than f riendly ■ inquiry. 

Référence has been made at this time to what occurred in relation 
to thèse défendants, not for the purpose of considering their pleas 
No. 3, but to illustrate the methods pursued in conducting the ex- 
amination, and as throwing light upon, and giving color to, the man- 
ner of investigating the charges which were being presented to the 
grand jury. The conduct of the district attorney before that body 
was the équivalent of expressing the unqualified opinion that the évi- 
dence established the guilt of the défendants ; that- they ought to in- 
dict them; that the department at Washington wanted them indicted, 
and it was therefore the duty of the grand jury under the circum- 
stances to do so; that the défendants Martin and IPritchard, being 
guilty, had in their testimony purposely lapsed into forgetfulness when 
they said they did not remember as to certain transactions concern- 
ing which they had been questioned. It must be concluded that the 
address was a plea for an indictment, substantially in manner and 
form as a prosecuting officer would plead for the conviction of de- 
fendants before a trial jury. Thèse views are fortified by the failure 
of the district attorney to take the stand to explain or dispute the 
conduct attributed to him. At one stage of the proceedings he did 
offer to submit himself for examination; but he was informed that 
a controversy was being carried on between parties litigant, and he 
might use his own pleasure. A stenographer reported the proceedings 
of the grand jury. In reply to an inquiry from the court for a copy 
of what was said, the district attorney replied that some notes were 
taken by the clerk for his use, "but the reporter does not claim to 
hâve been a sténographie reporter, taking notes continuously, or tak- 
ing testimony; that is the situation." Whether it was intended to 
create the impression that the remarks were not taken down by the 
stenographer at ail, or that the notes made were so imperfect as to 
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give no adéquate idea as to what was said, does not exactly appear; 
but what seems to be an accurate transcription of the testimony of 
the défendants Martin and Pritchard has been furnished, and the 
absence of the district attorney as a witness, or, if taken by the re- 
porter, the failure to reproduce the remarks made by him, justify the 
inference that he could not hâve denied the strongest statement which 
any juror made. 

Thèse being the facts as I find them, we are brought to consider 
the second plea in abatement from the standpoint of the authorities. 

1. State statutes control the practice, m the absence of fédéral en- 
actment. Crowley v. United States, 194 U. S. 461, 24 Sup. Ct. 731, 
48 L. Ed. 1075; United States v Clune (D. C.) 62 Fed. 798; United 
States V. Mitchell (C. C.) 136 Fed. 909 ; United States v. Eagan (C. 
C.) 30 Fed. 612. There are several answers to the technical ob- 
jection that the défendants hâve not properly raised the issue by pleas 
in abatement: 

The State statute does not seem to point out any method whereby 
the identical question vi'hich is hère presented may be raised at ail. 
If it should be literally followed, défendants would be denied the right 
to challenge the proceedings. It is manifest that it could not be in- 
voked to that extent. 

Pleas in abatement for the purpose of presenting issues not shown 
by the record hâve been repeatedly recognized as pursuing the proper 
practice. Agnew v. United States, 165 U. S. 44, 17 Sup. Ct. 235, 41 
L. Ed. 624; Tarrance v. Florida, 188 U. S. 523, 23 Sup. Ct. 402, 47 
L. Ed. 572; United States v. Gale et al., 109 U. S. 65, 3 Sup. Ct. 1, 
27 L. Ed. 857 ; Bishop's New Crim. Procédure, vol. 1, §§ 791, 861 ; 
Thompson & Merriam on Juries, §§ 543, 687 ; Wharton's Criminal 
Prac. & PI. (9th Ed.) 388. 

If there was any merit originally in the contention, it was waived 
when the affidavits of 16 jurymen were filed in answer to those which 
had been filed and attached to the plea in abatement. The issue as 
tendered by the défendants was accepted, and it is now too late to 
contend that they failed to pursue the proper remedy. 

2. In considering the conduct of the district attorney we are com- 
pelled to recur to fundamentals. The provision of the fifth amend- 
ment of the Constitution that "no person shall be held to answer for 
a capital or otherwise infamous crime unless on a presentment or in- 
dictment by a grand jury, except," etc., is a- reproduction of Magna 
Charta, which imposed the same restraint in this language : 

"No man shall be taken (that is) restralned of liberty by pétition or sug- 
gestion to the king or to his councill, unless it be by Indictment or present- 
ment of good and lawfull meu, where such deeds be done." 

Our constitutional limitation relates only to offenses committedagainst 
the laws of the United States. Hurtado v. California, 110 U. S. 516, 
4 Sup. Ct. 292, 28 L. Ed. 232 ; McNulty v. California, 149 U. S. 645, 
13 Sup. Ct. 959, 37 L. Ed. 882; Nordstrom v. Washington State, 164 
U. S. 705, 17 Sup. Ct. 997, 41 L. Ed. 1183. The offense charged is 
infamous. and can onlv be tried upon indictment. United States 
v. Gale et al., 109 U. S. 65, 3 Sup. Ct. 1, 27 L. Ed. 857; Ex parte 
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Wilson, 114 U. S. 4S6, 5 Sup. Ct. 935, 29 L. Ed. 89; Mackîn v. 
United States, 117 U. S. 348, 6 Sup. Ct. 777, 29 L. Ed. 909; Park- 
inson v. United States, 131 U. S. 283, 7 Sup. Ct. 896, 30 L. Ed. 959 ; 
Ex parte Bain, 121 U. S 1, 7 Sup. Ct. 781, 30 L. Ed. 849; In re 
Claasen, 140 U. S. 205, 11 Sup. Ct. 735, 35 L. Ed. 409. The rights 
of the défendants are to be measured by tlie grand jury System as 
it existed and was understood at the time of its adoption. At the 
common law the prosecutor had no right to attend the sessions. It 
is even doubtful whether he had a right, unsoUcited, to send indict- 
ments to the inquisitorial body for considération. Edwards on The 
Grand Jury, pp. 110, 111, 113. It is a familiar historical fact that the 
System was devised to prevent harassments growing out of maHcious, 
unfounded, or vexations accusations. That it serves the purpose of 
allowing prosecutions to be initiated by the people themselves in no 
way detracts from the fact that it still stands as a safeguard against 
arbitrary or oppressive action ; and so it has of ten been authorita- 
tively declared. In his dissenting opinion in Hurtado v. California, 
110 U. S. 516, 4 Sup. Ct. 392, 28 L. Ed. 232 (the majority opinion 
in no way conflicts upon this point), Mr. Justice Harlan commended 
this from Story's Constitution: 

"Grand juries perform most important public functlons, and are a great 
security to the citizeiis against vindictive prosecutions either by the govern- 
inent, or by political partisans, or by private enemies." 

The f ollowing from Wilson's Works jvas also quoted with approval : 

" • * * Among ail the plans and establishments which bave been devised 
for securlng the vvise and uniform exécution of the criminal laws, the in- 
stitution of grand juries holds the most dlstingulshed place. This institution 
Is, at least in the présent times, the pecullar boast of the common law. ïbe 
era of its commencement, and the particulars attending its graduai progress 
and improvenient, are concealed behind a thick veil of very remote antiquity. 
But one thlng concerning it is certain. In the annals of the world there Is 
not found another Institution so well adapted for avoiding ail the Inconven- 
lences and abuses, which would otherwise arise from malice, from rigor, 
from négligence, or from partiality in the prosecutiou of crimes." 

Mr. Justice Field, in his charge to a grand jury (2 Sawy. 668), 
speaking of the institution, said : 

"It was at the time of the settlement of this country, an Informing and ac- 
cusing tribunal, without whose previous action no person cbarged with a 
felony could, escept In certain spécial cases, be piit upon his trial. And in the 
strugsles which at times arose in England between the powers of the liing and 
the rights of the subject it often stood as a barrier against persécution in his 
name, until at length it came to be regarded as an Institution by which the 
subject was rendercd secure against oppression from unfounded prosecutions 
of the erown. In this country, from the popular character of our institu- 
tions, there has seldom been any contest between the government and 
the citizen which required the existence of the grand jury as a protection 
against oppressive action of the government. Yet the institution was adopted 
in this country, and is continued from considérations similar to those which 
give to it its chief value in England, and is designed as a means not only of 
bringing to trial persons accused of public offenses upon just grounds, but 
also as the means of protecting the citizen against unfounded accusation, 
whether it cornes from the government, or be prompted by partisan passion 
or private enmity. • • * into every quarter of the globe in which thfi 
Anglo-Saxon race hâve formed settlements, they hâve carried with them this 
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tlme-honored Institution, ever regardlng It with the deepest vénération, and 
Connecting its perpetulty with that of civil llberty." 

This learned judge observed that the grand Jury was to be re- 
garded as standing against "oppressions of power, the virulence of 
malice, and the intempérance of préjudice." Hère the grand jury 
was duly qualified and impaneled, and it remains to inquire whether 
the occurrences already related were of such a nature as to infringe 
the constitutional rights of the défendants. To this end référence 
must be had to the décisions. 

The district attorney should not give advice or express his opin- 
ion as to the sufficiency of the évidence. In re District Attorney of 
the United States, Fed. Cas. No. 3,925 (vol. 7, p. 745) ; Ex parte 
Crittendon, Fed. Cas. No. 3,393a (vol- 6, p. 822) ; Commonwealth v. 
Frey (Quart. Sess.) 11 Pa. Co. Ct. R. 523; Edwards on The Grand 
Jury p. 137 He cannot advise upon the law. United States v Kil- 
patrick (D. C.) 16 Fed. 766. He has no right to be présent during 
the délibérations of the grand jury. Charge to Grand Jury, Fed. Cas. 
No. 18,255 (vol. 30, p. 993), 2 Sawy. 667. State v. Adam, 40 La. 
Ann. 745, 5 South. 31; Commonwealth v. Bradney et al, 126 Pa. 199, 
17 Atl. 600; Rothschild v. State, 7 Tex. App. 519; Edwards on The 
Grand Jury, p. 128. The great justice, in his charge to the grand 
jury, supra, said: 

"The district attorney has the right to be présent at the taking of testi- 
mony before you, for the purpose of giving Information or advice touchlng 
any matter cognizable by you, and may Interrogate wltnesses before you ; but 
he has no right to be présent pending your délibérations on the évidence." 

Wharton in his Criminal Pleading and Practice (9th Ed. § 366), 
quotes from and comments upon this charge, as follows: 

'"It is proper In this connection to keep In mlnd the fact, already notlced, 
that the only valld basis on whlch the institution Of gi-and juries rests Is that 
they are an indépendant and Impartial tribunal between the prosecutlon and 
the aecused; and it Is the duty of the courts to refuse to tolerate any prac- 
tice whlch confllets with this Independence and Impartlality. * * • And 
In any vlew the présence of çounsel for the prosecution, public or prlvate, 
during the délibérations of thé jury, should be ground for quashing the bill, 
unless It appear that there was no Interférence by such eounsel in any de- 
gree with the freedom of such délibérations. The purpose of the Institution 
of grand Juries was, as we hâve seen, to Interpose a check upon the soverelgn ; 
and they would cease to answer this purpose, and would Increase the danger 
they were lutended to avert, if they should be put under the officiai direc- 
tion of the prosecutlng authorltles of the state." 

The attendance before the grand jury of a spécial prosecutor ap- 
pointed by the court under the misapprehension that the prosecuting 
attorney was disqualified is prejudicial error, and the indictment should 
be quashed. State v. Heaton, 21 Wash. 59, 56 Pac. 843. Where an 
attorney employed to assist in a prosecution was before the grand 
jury during their investigation of the case at the request of the dis- 
trict attorney, it was held that this was not ground for setting aside 
the indictment or for reversing a judgment of conviction. State v. 
Whitney, 7 Or 386. To the same effect is United States v. Terry 
(D. C.) 39 Fed. 355. 



326 168 FEDERAL REPORTER. 

Since the states are not controlled by the limitation of the fédéral 
Constitution, being free to adopt, modify, or reject the grand jury 
System altogether, they hâve not always retained it as it existed when 
the fifth amendment was adopted. In the main, however, through 
tradition and otherwise, certain gênerai features hâve been preserved. 
Speaking of the powers and duties of a prosecuting officer, the gên- 
erai rule is thus laid down in 20 Cyc. p. 1338 : 

"But he cannot participate In the délibérations, or express opinions on ques- 
tions of fact or as to the weight and sufficiency of évidence, or attempt in any 
way to influence the finding." 

To this proposition cases are cited from Alabama, Arkansas, Illi- 
nois, Indiana, Louisiana, Mississippi, Pennsylvania, and South Caro- 
lina. In the same connection it is said that the mère présence of the 
prosecutor with the consent of the grand jury while deliberating or 
voting on a charge will not constitute such an irregularity as, in the 
absence of injury or préjudice to the accused, will invalidate the in- 
dictment. Authorities to sustain this statement are cited from Ala- 
bama, Arkansas, lowa, Illinois, Indiana, Pennsylvania, and Utah. 
Thèse principles are not inconsistent. The fundamental idea which 
runs through the statutes and décisions apparently is that the prose- 
cutor must remain neutral, must be impartial, must not undertake 
to control the finding by undue influence. 

United States v. Mitchell (C. C.) 136 Fed. 896, has been cited by 
the prosecution. It was there urged that the district attorney had 
''greatly influenced the grand jury to find this indictment." But the 
court found that there was no spécifie charge. The gênerai alléga- 
tion was discarded with thèse observations: 

"Instead of conclusions and opinions, there must be something tangible, 
justifylng a presumptlon of injury to the défendant In a substantlal right, be- 
fore the court will interfère, assumlng that It ought to do so upon ony state 
8f facts of the character indicated." 

In United States v. Cobban (C. C.) 137 Fed. 723, relied upon by 
counsel, the action of the district attorney. was regarded by the court 
as "overzealous," but not prejudicial. 

Remembering, now, that, at the common law the prosecuting of- 
ficer had no right to attend the sessions of the grand jury at ail, and 
that it is only by virtue of statutes and modified procédure that he 
majy now be présent in the grand jury room, we are to conform the 
practice as near as mày be to the statutes of Idaho, and in doing so 
we find that section 5311, Pen. Code 1901, provides : 

"The grand jury may, at ail reasonable times, ask the advlce of the court, 
or the judge ttiereof, or of the prosecuting attorney, but unless such advice Is 
asked, the judge of the court must not be présent durlng the sessions of the 
grand jury. The prosecuting attorney of the county may at ail times appear 
before the grand jury for the purpose of glvlng information or advlce rela- 
tive to any matter cognizable by them, and may Interrogate vritnesses before 
them vrhenever they or he thinks It necessary; but no other person is per- 
fflltted to be présent durlng the session of the grand jury, except the mernbers 
îmd witnesses actually under examlnatlon, and au interpréter when neces- 
sary, and no person must be permitted to be présent during the expressions 
of their opinions, or glvlng thelr votes upon any matter before them." 
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Giving the doctrine that the state statutes relating to practice pre- 
vail in the fédéral courts the greatest latitude, and this section, con- 
sidering the grand jury System as administered by them its widest 
meaning, it must be held, in the absence of state construction, that 
the provision that the prosecuting attorney may at ail times appear 
before the grand jury for the purpose of giving information or ad- 
vice relative to any matter cognizable by them, was meant to confine 
him to those traditional duties of giving advice concerning procédure 
and the like, to the examination of witnesses, as expressly provided, 
and not to the expression of opinions or the making of arguments. 
The following may be deduced as the gênerai rule applicable to féd- 
éral grand juries : 

If the district attorney, through inadvertence, without intending 
to influence the grand jury, is présent during its délibérations, or 
even during the taking of a vote, it is not necessarily fatal to its ac- 
tion by bill returned. It does not always resuit that an indictment 
will be quashed. It dépends upon circumstances. On the contrary, 
it does follow that, where the prosecutor not only expresses his opin- 
ion, but urges the finding crf an indictment, and it is clearly shown 
that the grand jury must necessarily bave been influenced, whether 
consciously or unconsciously, préjudice will be presumed. Where 
the conduct is overpowering in its nature, where it inheres in the 
investigation, where it permeates everything, where it overshadows, 
as it did in this case, coming from a prosecutor of such profound 
ability, it is perfectly apparent that it was prejudicial. The court 
has occasion to Icnow that there was no ground for the return of the 
indictment as to me of the défendants, for ît must be assumed that 
the same évidence was adduced upon the trial that was offered to the 
grand jury. On the other hand, there was abundant évidence to 
justify the return of a bill as to certain other défendants, and hère 
it will naturally occur that as to those défendants against whom there 
was sufficient évidence the indictment should be upheld, and be quash- 
ed as to those against whom it was insufficient. The difficulty with 
this procédure inheres in the System. In discussing the right to sus- 
tain an indictment by striking out what was considered as surplusage, 
Mr. Justice Miller, in Ex parte Bain, 121 U. S. 9, 7 Sup. Ct. 786, 30 
L. Ed. 849, in answer to the argument that the grand jury would hâve 
returned the indictment in any event, said : 

"He goes on to argue that the grand jury would hâve found the Indict- 
ment without this language. But it Is not for the court to say whether they 
would or not. The party can only be tried upon the indictiiient as found by 
such grand Jury, and especially upon ail its language found in the charging 
part of that instrument." 

Where is the diflferentiation to begin and end? How shall the 
distinction be made without at once substituting an opinion hère and 
assuming the functions of the grand jury? If this indictment can be 
sustained upon thèse admitted facts, then any citizen, upon the as- 
surances of a prosecuting ofiîcer, or upon a partisan argument, may 
be held to answer without having had the benefit of an investigation 
by that impartial tribunal which the Constitution has established; 
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and this particularly appHes to conspiracy. The authorities agrée 
that a district attorney cannot share in the délibérations of a grand 
jury. When counsel was making his address, the grand jury was 
dehberating. He shared in that deUberation, and expressed his opin- 
ion as fully as any member could hâve donc. He was présent during 
the whole time that the jury was engaged in dehberating, for no 
discussion was had in the grand jury room or among the grand jurors 
after the close of the testimony, except that which he indulged. It 
is true there was an opportunity to deliberate afterwards; but no 
discussion took place, and nothing was subsequently done, except to 
vote upon the names which the prosecutor had discussed and des- 
ignated in the list which he submitted. It cannot be said that the 
grand jurors were deliberating while voting, in the sensé in which 
it is used in the books, and with that meaning in view which attends 
the rule that the délibérations must be confined to the members and 
cannot be participated in by any one else; and since the prosecutor 
cannot share in the délibérations, in view of the unusual and ex- 
traordinary proceeding before the grand jury, it is difficult to see how 
it can be concluded that there was no préjudice, even if it be said 
that the évidence was sufScient for the return of the indictment, where 
the contention is met with the proposition that one défendant at 
least was presented without sufficient évidence. If prejudicial to him, 
it was to other défendants. 

The Department of Justice bas ever stood for constitutional rights, 
and if in the performance of its legitimate functions it intrusted to 
the officer appointed for that purpose the presentment of persons who 
in its judgment had vidated the law, it had a right to assume that 
the ordinary methods of procédure would be followed; and if that 
officer for the time overstepped the bounds, while it must be denominat- 
ed as unfortunate, it cannot be upheld. It was proper, of course, for 
the department, which had no other hand in the matter, to direct that 
this or any other charge be presented to a grand jury, and in doing 
so to name the persons against whom accusation should be made; 
but it was improper that this should hâve been communicated to the 
jury. Nor can it be said that this statemeifl;, standing alone, would 
necessarily be prejudicial; but upon the proofs hère it is manifest 
that to sustain this indictment would be to estabHsh a précèdent to 
which political partisanship, religions intolérance, or antireligious in- 
tolérance — for the latter is quite as apt to exist as the former — could 
point as a justification for upholding the return of an indictment 
through popular demand, public excitement, persécution, or personal 
ill will. We will do well to adhère to old landmarks and established 
principles, which are quite sufficient for bringing to trial ail who are 
guilty of an infraction of the laws of the land. If it be compétent 
to do that which it is admitted the prosecutor did in this case, then the 
grand jury System has ceased to stand for that for which it anciently 
stood, and for which it was adopted in this country. The Suprême 
Court has said that it is better that a prisoner should escape altogether 
than that a judgment of conviction for an infamous crime should bp 
sustained where the record does not show that there was a valid triai. 
Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 109Î. 
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Upon the whole record it appears that a commendable zeal, which 
gathered force as it progressed, fïnally expanded into an exaggerat- 
ed partisanship wholly inconsistent with the semijudicial duties oi 
a public prosecutor, and entirely unnecessary in the exécution of 
the powers reposed, and particularly in this case, where there could 
hâve been no necessity in bringing real offenders to justice. The 
language of the Suprême Court in Ex parte Wilson, 114 U. S. 426, 
5 Sup. Ct. 939, 39 L. Ed. 89, is important: 

"But tEe Constitution protecting every one from belng prosecuted, without 
the Intervention of a grand Jury, for auy crime whlch is subject by law to 
an Infamons punishment, no déclaration of Congress Is needed to procure, 
or compétent to defeat the constltutlonal safeguard." 

Ail this without overlooking the fact that the jurors testified that 
they were not influenced by what occurred; but this is hardly pos- 
sible. We hâve seen that they were by some method induced to do 
that which the évidence, or rather want of évidence, before them 
could not justify; and the fact that the prosecutor at the conclusion 
of his address told them in effect that they were the judges of the 
matter did not withdraw from them the influence and effect of his 
remarks, nor restore that unbiased equipoise which, from the time 
of the institution of the grand jury System, bas been one of its prin- 
cipal features. Whether the défendants should in fact be brought to 
trial is not the question. It is whether they should be brought to 
trial in the manner provided by law, and whether their substantial 
rights hâve been invaded. There is no surer road to anarchy than 
for the courts to assume legislatve power by stretchng statutory 
enactments and importing into them penalties not fixed by law, or 
to extend procédure to such an extent as to invade constitutional 
rights. The power is with the people to déclare ail rights and to 
supply ail remédies, and the tribunals created for enforcing the law 
and the officers appointed to aid in that regard should act strictly with- 
in their delegated powers. If a grand jury not properly organized 
as such, for instance, with less than the number required by the stat- 
ute, should présent even a guilty man for trial, his rights would be 
invaded, and it would not for a moment be contended that such a 
proceeding, as against a timely plea, could hâve validity; and the 
Suprême Court bas cited numerous instances which would render 
proceedings altogether void. United States v. Gale, 109 U. S. 71, 
3 Sup. Ct. 1, 27 L. Ed. 857. 

It follows that plea No. 2 of the défendants Wells and Downs 
must be sustained. Ail other identical pleas, which were duly inter- 
posed and submitted, if timely and not subsequently waived by other 
pleas or attacks upon the indictment, will take the same course; but 
the défendants will be held to bail pending such further proceedings 
as the prosecution may désire to take. 

It is gratifying to observe that Congress recently passed an act 
providing for a review of décisions of this character. If the posi- 
tion of the prosecution regarding the statute of limitations is sound, 
there would appear to bave been no reason why the pleas might not 
hâve been confessed and the matter bave been resubmitted to a grand 
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jury whîch was in attendance in October, as then suggested. The 
last overt act is charged to hâve been committed on January 31, 1905. 
The court does not feel responsible for the condition which lias been 
presented, nor is there reasonable ground to suppose that the grand 
jury would hâve refused to vote an indictment against such of the 
défendants as the évidence seemed clearly to connect with the frauda- 
ient transaction; for, whatever may hâve been the derelictions of 
trial juries, the refusai of grand juries to find indictments has not 
been one of the difficulties attending prosecutions, and, when a grand 
jury improperly refuses to return a bill, courts hâve power, and will 
upon proper représentation of the district attorney, at once call an- 
other jury to investigate the same matter. 
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(Circuit Court, B. D. New Yorls:. June 25, 1908.) 

Railboads— Bonds Givino Option to Eschange foe Stock -Rights or 
HoLDEB Against Sxtcoessob of Company. 

Défendant railroad compauy purcliased ail of the stock of a second 
Company, exctianging its own therefor, and tliereafter tlie second company 
conveyed to It ail of its property, in part considération for whlcli défend- 
ant assumed ail of the grautor's debts aud obligations, previous to such 
sale and conveyance, tUe selling company, by action of its board of 
directors, had issiied a séries of convertible debenture bonds, running 
for 20 years, and containing a provision glving the holder of any such 
bond the option to exchange the same at par for common stoclî of the 
«ompany withln 10 days after the déclaration of any dividend on such 
stock. No provision, however, was made for the issuance of stock for 
' the purpose of such exchanges. After the sale and conveyance of its 
property, no meetings of either directors or stockholders were held, and 
no dividende were deelared; the earnings of the property being pald 
Into the treasury of défendant, which operated the same as a part of 
Its System. Twelve years after such trausfer, complainant, who was 
the owner of certain of such convertible bonds not then matured, com- 
menced suit in equlty against défendant to compel it to exchange stock 
therefor, or to account for the value of such stock, on the ground that it 
had inequitably and unjustly prevented the Issuing company from fui- 
fllling Its contract in that regard. HeH, that it having been determlned In 
an action at law that the purchase of the stock and property by défend- 
ant and its action thereafter were lawful under the laws of the states 
in which the selling company was incorporated, and that it was under 
no légal obligation to maintain itself In a position to permit a bondhoider 
to exercise such option, its exercise of its légal rights gave rise to no 
equity in favor of complainant tnconsistent therewlth. 

Baldwin & Baldwin (Wilham Woodward Baldwin, of counsel), for 
complainant. 

MacFarlane, Whitney & Monroe and William S. Kies (Edward B. 
Whitney and Lloyd W. Bowers, of counsel), for défendant. 

CHATFIELD, District Judge. The complainant is a résident of 
the county of Sufïolk, in the state of New York, and brought this ac- 
tion in the Suprême Court of New York for that county. It has been 
removed into the United States court by the défendant, and must now 
proceed as a case in equity herein. 
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The action arose f rom a certain clause, of which the language is as 

f ollows : 

"Said rallway company agrées to transfer to the bearer, at his option, ten 
shares of one hundred dollars each, of its common capital stock, at any 
time withln ten days after the date fixed for the payment of any divldend 
upon Its common stock, upon delivery to it in the city of New York of this 
bond and ail unmatured coupons thereon in exchange for said stock, and 
thereupon thls bond shall be canceled" 

— contained in some seven bonds of the Milwaukee, Lake Shore & 
Western Railway Company, a corporation operating a railway in the 
States of Wisconsin and Michigan at the time of the issuance of the 
bonds. 

Thèse seven bonds were purchased by the father and testator of 
the complainant, and came into the possession of the complainant as 
a part of the legacy to him, under the terms of his father's will, some 
time prior to the commencement of this action, Because of this fact, 
argument has been had as to whether the complainant was a purchaser 
for value; but this is aside from the real issue of the case, inasmuch 
as the complainant takes the position that his father, if living, would 
hâve as substantial rights as he has, and no grounds of estoppel are 
set forth because of which there seems to be any reason for consider- 
ing that the complainant is not in as entirely as good position as his 
father would hâve been if living and now bringing the présent action. 

The action was commenced in the month of August, 1905. The 
original issue of bonds, of which the ones in question are a part, were 
dated February 1, 1887, and were to run for tîie term of 20 years, with 
interest at 5 per cent, per annum; this interest being payable semian- 
nually at the office of the company in the city of New York. The suit 
was therefore started prior to the date upon which the obligation of 
the bonds became due and within the 20 years described in the bonds. 
It may be noted, at this time, that one of the questions, other than that 
of lâches, is whether the "conversion clause" above quoted was valid 
for the period of 20 years, if valid at ail, or whether it was limited 
by a 10-year statute of the state of Michigan, which statute will be 
referred to later. 

The company issuing the original bonds was organized December 
11, 1876, under the laws of the state of Wisconsin, by certain parties 
who had acquired the property and franchises of two other Wisconsin 
corporations. On February 13, 1883, the Vieux Désert & Lake Super- 
ior Railway Company, a corporation of the state of Michigan, which 
was organized September 28, 1881, and which operated a Une within the 
state of Michigan, was consoHdated with the Milwaukee, Lake Shore 
& Western Railway Company, under authority of the laws of both Wis- 
consin and Michigan, and the name of the associated company was to 
remain the Milwaukee, Lake Shore & Western Railway Company. 

At varions times from December 15, 1886, the directors of the com- 
pany as Consolidated authorized the préparation and the issuance of 
bonds to raise money for certain purposes, namely, the construction 
of an ore dock and the purchase of additional stock, building, tracks, 
etc. At a meeting upon the 13th of January, 1887, the form of the 
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debentures for those purposes was approved, and part of the is- 
sue were called, in the resolution, the "Milwaukee, Lake Shore & West- 
ern Railway Company, five per cent, twenty-year debentures of 1907." 
The bond, approved as to form, included as part of the title the v-.ord 
"convertible," and also contained the "conversion clause" above quot- 
ed. The directors, also, by resolution, directed its officers to exécute 
the bonds, and authorized the sale by the treasurer of any part of 
thèse bonds at 95 and interest. At various meetings of the board of di- 
rectors subséquent to that time, further bonds were authorized, and 
their exécution directed, and the treasurer was at différent times au- 
thorized to sell the bonds issued at différent priées until on the 39th 
of January, 1889, the directors authorized the exécution and delivery 
to the Central Trust Company of New York, as trustée, of a mortgage 
to secure an issue of $5,000,000 worth of bonds, to be known as the 
"issue of February 1, 1889," and a portion of which were to be security 
for the 2,000 bonds of $1,000 each, known as the "convertible deben- 
tures of 1907," above recited. The mortgage was to and did provide 
"that the property mortgaged is to be held in trust for the holders of 
the bonds issued thereunder," and also the holders "of the said two 
thousand of the debenture bonds or any of them and the coupons at- 
tached thereto, equally pro rata and without préférence or priority 
of one over another." 

Provision was made for the exchange of thèse new sinking fund 
bonds for the "convertible debentures of 1907," and at various times 
reports were made to the annual stockholders' meetings as to the 
amount of thèse exchanges. Thèse exchanges, between the dates of 
April 13, 1889, and May 9, 1894, amounted to 1,564 of the total is- 
sue of 2,000 "convertible bonds." But the bonds purchased by the 
complainant's testator, and with référence to which this suit is brought, 
seem never to hâve been exchanged for the sinking fund mortgage 
bonds of February 1, 1889, and were purchased as follows: No. 
1,282, January 17, 1888, from S. S. Sands & Co., at 90 per cent, and 
accrued interest; Nos. 1,457, 1,458, and 1,459, purchased February 
27, 1889, from Clark, Dodge & Co., at 99 per cent. ; and Nos. 1,630, 
1,631, and 1,632 were bought January 10, 1890, from Clark, Dodge 
& Co., at 102. The reports made to the stockholders' meetings were 
accepted and ordered on file; but no resolution was ever introduc- 
ed, and no action taken by any of the stockholders, looking toward 
an authorization of the original bonds nor of any issue of capital 
stock, for the express purpose of exchange, under the conversion 
clause of the bonds called the "convertible debentures of 1907." 

The capital stock of the Consolidated company consisted of 50,000 
shares of preferred stock at $100 par value each, and 50,000 shares 
of common stock at $100 par value each, and in June, 1892, the stock 
outstanding -seems to hâve been the entire amount of 50,000 shares 
preferred, and 26,500 shares of common. This issue of outstanding 
stock was purchased by the défendant company herein, the North- 
western Railway Company, during the first six months of the year 
1892, and this purchase was accomplished by the exchange of four 
shares of the common stock of the défendant company for five shares 
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of the stock of the Lake Shore Railway Company. There îs also 
testimony that the reasonable value of the defendant's common stock 
at the time of the exchange was $118.75 a share. This exchange of 
stock was followed up by a deed executed on behalf of the L,ake Shore 
Railway Company, to the Northwestern Railway Company, convey- 
ing ail the money, stocks, bonds, and property of every description, 
and ail the franchises, effeots, and property whatsoever of the said 
Lake Shore Railway Company, which deed was executed and deliv- 
ered and possession completed in the month of August, 1893, since 
which time the Northwestern Railway Company, as it admits in its 
answer, has been in possession of "the railroad, railway property and 
franchises, and other property of said Lake Shore Railway Company, 
conveyed as aforesaid." The considération set forth for this con- 
veyance was as f ollows : 

"One hundred dollars to It pald by said party of the second part [the de- 
fendant Company], the recelpt of which is hereby acknowledged, and the as- 
sumption by the party of the second part of ail the exlstlng debts, Uabllitles, 
and obligations of said party of the flrst part and other good and valuable 
considération." 

The last dividend upon the common stock of the Lake Shore Rail- 
way Company, payable February 16, 1891, and amounting to 7 per 
<;ent., was declared upon the 13th of January, 1891, out of the profits 
of the year 1890. The last dividend upon the preferred stock was 
declared November 15, 1892, payable February 15, 1893, out of the 
earnings of the Company during the year ending December 31, 1892. 
Since that time the profits, if any, and the gross income of the en- 
tire property hâve gone into the treasury of the Northwestern Rail- 
way Company, and this company has declared annual dividends of 
6 per cent, or more upon ail its outstanding common stock since the 
year 1894. The last élection of directors of the Lake Shore Rail- 
way Company was held in 1893, and the articles of association of that 
company contain the following provision, which is in accordance with 
the laws of Wisconsin : 

"No person shall be a director of said company unless he shall be a stock- 
holder therein ownlng stock absolutely in hls own name or as trustée or Per- 
sonal représentative and quallfled to vote at the élection at which he shall 
be chosen, and if It any time any director shall cease to be a stockholder 
as above provided, he shall be disqualified from belng such a director and hls 
office shall be from thenceforth vacant." 

The last meeting of the stockholders of this company at which any 
business was transacted was held upon the 2d day of June, 1893, and 
the last meeting of which any record is furnished was held upon the 
17th of August, 1893, at which no stockholders were présent, and the 
secretary made an entry that no meeting was held. 

The last élection of officers of the Lake Shore Railway Company 
was had prier to that date, and the secretary, who before that time 
had authority to issue the stock, was Mr. Alfred L. Cary, of Milwau- 
kee, who upon February 13, 1905, in answer to an inquiry by the com- 
plainant in this action, as to when and where he could exchange "con- 
vertible debenture bonds of 1887, of the Lake Shore Railway Com- 
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pany, for common stock of that company," wrote to the complàinant 
that he could not advise him as to when and where this exchange could 
be made, inasmuch as in 1893 the company had sold and conveyed its 
railroad to the Northwestern Company, and by this letter referred the 
complàinant to Mr. E. E. Osborn, vice président and secretary of the 
Northwestern Raihvay Company, at 52 Wall street, New York, who 
subsequently acknowledged the receipt of complainant's letter to Mr. 
Cary, and stated that, while he could not speak officially or with au- 
thority for the Lake Shore Railway Company, he felt justified by 
the communication from Mr. Cary in saying that an exchange of the 
debentures of 1887 for the common stock of the Lake Shore Railway 
Company might not be efifected because the debentures had not "been 
presented for such exchange within the period provided by such 
debentures." Following the receipt of this letter, and on March 13, 
1905, the complàinant presented to Mr. Osborn, at the oiïices of the 
Northwestern Railway Company, in New York City, the bonds in- 
volved in this suit, tendered the same to him, and demanded common 
stock in exchange therefor, and this tender and demand was refused, 
and a written statement furnished, whicli alleged that the refusai 
was because of the incapacity of Mr. Cary so to do, inasmuch as he 
"had no such stock and did not represent the Lake Shore Railway 
Company." The présent action was then brought, to which neither the 
Lake Shore Railway Company, nor Mr. Cary, as secretary thereof, is 
a party. 

The laws of the state of Wisconsin (section 4, c. 119, p. 139, Laws 
1873, approved March 23, 1873) provide that the directors of a rail- 
way corporation shall continue in office until their successors are 
elected. But Mr. Cary, as secretary, has performed no officiai acts 
since the year 1893, except that on December 36, 1906, he was served 
with a summons in three actions brought in the Circuit Court of the 
United States for the Eastern District of Wisconsin, and at that time 
he told the person so serving him that he was the last secretary elected 
by the company, and did not know whether he was still secretary or not 
The relief asked by the complàinant in this action is against the de- 
fendant, upon the theory that the défendant has inequitably and un- 
justly prevented the Lake Shore Railway Company from mantaining 
a position under which the complàinant might exercise his alleged op- 
tion of converting his bonds into stock, and that the Northwestern 
Railway Company, as sole stockholder has inequitably and un- 
justly held no meeting and declared no dividends upon the stock of 
the Lake Shore Railway Company, although the complàinant con- 
tends that the property has been profitable, and the earnings hâve been 
sufficient (if they had been credited to the Lake Shore Railway Com- 
pany), to justify the déclaration of such dividends, and the complàin- 
ant prays this court to decree that the défendant corporation shall 
transfer common stock of the Lake Shore Railway Company in ex- 
change for the seven convertible bonds held by the complàinant, or 
that, if such stock cannot be delivered, the défendant deliver its own 
common stock on such basis as may be found upon an accounting to 
be just and équitable, and to account for the profits of the Lake Shore 
Railway Company, which the complàinant allèges should hâve been 
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apportioned by the défendant to it as eamings applicable to the déc- 
laration and payment of dividends, and that thèse orders be enforced 
by the déclaration of a trust upon the properties now in the hands of 
the défendant, and formerly belonging to the Lake Shore Railway 
Company, with an injunction preventing their use and disposition un- 
til the decree may be complied with. 

The défendant sets up, among other allégations, the various tran- 
sactions referred to in the statement of facts above, and a déniai 
that any of its acts hâve been contrary to equity, or donc to the wrong, 
in jury, or oppression of the complainant, and also claims that the 
complainant and his testator hâve been guilty of lâches. The de- 
fendant also dénies that the Lake Shore Railway Company has de- 
clared or paid any dividend since February 15, 1893, or that the de- 
fendant has received any dividend since that time, and further dénies 
that the Lake Shore Railway Company ever made the agreement to 
transfer common stock for the bonds in question, but allèges that the 
bonds were issued by its officers solely under the authority of the 
board of directors, and for less than 95 per cent, of the par value of 
each bond. 

It appears from the évidence that the défendant has at ail times 
since the Ist of February, 1907, admitted its liability to pay the prin- 
cipal and interest of the bonds in suit, under its agreement to meet 
the obligations of the Lake Shore Railway Company; but it is con- 
tended by the défendant that this is the extent of the defendant's lia- 
bility to the complainant, and that because of thèse various matters 
no suit in equity can be maintained, and, further, that no right of, 
action at law exists except for the face value and the interest of the 
said bonds. 

The évidence in the action has been closed, and the case argued by 
both sides. Subséquent to the submission of the case, a common- 
law action, brought by Frederick J. Lisman, David M. Minsesheimer, 
and William Goodman, as plaintiffs, against the Milwaukee, Lake 
Shore & Western Railway Company and Chicago & Northwestern 
Railway Company, as défendants, in the Circuit Court of the United 
States for the Eastern District of Wisconsin, was tried and decided. 
This trial was had before Judge Quarles, of that circuit, and an opin- 
ion had been filed, holding that the plaintiffs in that suit hâve no 
cause of action in tort, and cannot recover, for the reason that the 
demand for conversion of the bonds into stock was not made within 
10 days after the date fixed for the payment of any dividend upon 
the common stock, and that the Northwestern Railway Company was 
not bound throughout the whole period of 30 years to maihtain it- 
self in a position where shares of the Lake Shore Railway Company 
common stock could be transferred throughout the entire period. 
Judge Quarles says in his décision: 

"It must be apparent that ail hope of spéculative venture under the oi>- 
tlon was extinguished when the stock ceased to represent any value and had 
been withdrawn from the market; the stock certiflcates belng stored away as 
a mémento of a defunet enterprise." 
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The court's détermination upon this point is based upon a finding 
that the consolidation of the various companies and the purchase of 
the property by the Northwestern Railway Company were valid, un- 
der the laws of both Wisconsin and Michigan, and it is unnecessary 
to consider the correctness of this détermination, inasmuch as, unless 
plainly erroneous, the holding of the Circuit Court of Wisconsin up- 
on this question will be followed by this court. 

Judge Quarles further shows in his opinion that the measure of 
damage is not satisfactorily proven, and, in addition, says that, if 
the complainants had exchanged their bonds for stock of the Lake 
Shore Railway Company, and now demanded stock of the North- 
western Railway Company, on the basis of four to five for the L,ake 
Shore Railway Company stock supposedly held by them, they would 
not be entitled to that relief: 

"First. Because It appears by the évidence that the proposition so made 
by the Northwestern Company in 1892 was extended to the stoclsholders of 
the Lake Shore Company, and to none others. The holders of convertible 
bonds were not stockholders. Tliey were crcditors. They had neither a légal 
nor équitable interest in the stock. Pratt v. American Bell Téléphone Co., 
141 Mass. 225, 230, 5 N. E. 307, 55 Am. Rep. 405. It is well settled that any 
such proposition can be accepted only by the class of persons to whom it is 
expressly made. Indianapolls Ry. v. Miller, 71 111. 463. Second. The pro- . 
posai was expressly limited as to time. The proposition in question was 
communicated throngh the instrumentallty of certain brokers in New York 
Olty to the stockholders, and by its terms expressly expired on the Ist day of 
February, 1892." 

The détermination of Judge Quarles upon the légal rights of the 
parties, as has been said, will be followed by this court; but inas- 
much as the présent action was brought in equity, and although re- 
moved into the United States court, inasmuch as the équitable prin- 
ciples applicable in the state court are considered to be applicable 
in the case as removed, it has been necessary to recite the issues 
and évidence of the présent suit, in order to see whether the détermina- 
tion of the alleged cause of action in the suit at law disposed of the 
issue in the présent case, or whether, on the contrary, the complain- 
ant hère, notwithstanding the resuit of the suit at law in Wisconsin, 
makes out such a willful disregard of complainant's (the bondholder's) 
rights, and such an inéquitable disposition and control of the prop- 
erty and stock of the Lake Shore Railway Company, as will make 
it necessary for a court of equity to attempt restitution or restoration 
of the rights which the complainant would bave enjoyed if no such 
action had been had. 

The défendant has incidentally objected that necessary parties were 
not before the court; but the évidence has ail been taken, the merits 
of the proposition' are before the court, and a détermination can be 
reached which, inasmuch as the décision must be for the défendant, 
makes. it unnecessary to consider the difhculty of carrying out the 
decree if a différent conclusion had been reached. 

In addition, it might be said that this court can see no reason why 
the Northwestern Railway Company, controUing ail of the stock of 
the Lake Shore Railway Company, being able to exchange its stock 
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upon whatever basis might be decided, for the stock of the Lake Shore 
Railway Company, and being in a position to cause to be done every- 
thing that might be necessary, is not the only party whose présence 
would be required, in order to effectuate any relief that might hâve 
been ordered, if basis for such relief were believed to exist. The déci- 
sion of Judge Quarles in the action at làw, as has been said, would 
seem to be conclusive, in so far as it détermines that the Northwest- 
ern Railway Company had a légal right to do as it has done, and there 
seems to be no évidence in the case which would indicate a lack of 
equity in the exercise of the légal rights found by Judge Quarles to 
exist in the Northwestern Railway Company. 

The Massachusetts cases cited by the complainant (John Hancock, 
etc., Co. V. Worcester, etc., Co., 149 Mass. 212, 21 N. E. 364; Day 
V. Worcester R. R. Co., 151 Mass. 302, 23 N. E. 824 ; India Mutual 
Ins. Co. V. Worcester Ry., 25 N. E. 975), and the varions arguments 
advanced by it to the effect that it is in itself inéquitable to so act as 
to make it impossible for a person to carry out his légal obligations, 
are disposed of by the détermination that thèse acts hâve been légal, 
and need not be discussed at length. 

It would seem, in addition, that the action of the directors of the 
Lake Shore Railway Company, in authorizing the issue of stock in 
exchange for convertible bonds, which bonds were sold at less than 
par, was of itself an act that under the laws of the state of Michigan 
would hâve been illégal, and under the laws of the state of Wiscon- 
sin would hâve required the action of the stockholders of the cor- 
poration. A ratification might estop the stockholders, but would not 
prevent a reliance upon the fact that such offer was illégal, when con- 
sidering the action of the Northwestern Railway Company in buy- 
ing the stock, and in so managing the affairs of the corporation that 
no dividend was declared, and hence no opportunity given for the 
making of a demand for what it believed to be an illégal offer to ex- 
change bonds for stock. 

On the merits of the contention as to the paragraph for the ex- 
change of stock for bonds itself, it should be said that while it is con- 
tended on behalf of the complainant that this provision was inserted 
for the benefit of the corporation, and while so long as the offer ex- 
isted the demand might be made at any time, but that no stock could 
be issued in exchange, except within the period of 10 days provided, 
nevertheless it is believed that no demand could be made effectuai, 
and no obligation to issue the stock in exchange for the bonds could 
be relied upon, unless a dividend was declared. A deposit of the stock 
in anticipation of the déclaration of the dividend would not justify 
the interposition of a court of equity in declaring that a dividend must 
be made, unless at least it should be shown that the failure to déclare 
a dividend was for the purpose of unjustly depriving the bondholders 
of the benefits of the demand which they had made. In the présent 
case, no such fraudulent or unjust purpose is shown, and it is believed 
that in equity, as in law, the Northwestern Railway Company was 
within its rights in considering that no obligation rested upon it to 
furnish an opportunity for the making of a demand to exchange stock 
163 S".— 22 
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for bonds, after îts purchase of the stock of the Lake Shore Raiiway 
Company. 

Référence has been made to a 10-year statute of limitations, which 
of itself might be an additional reason for considering that the agree- 
ment to exchange for a period of 30 years was illégal because of this 
statute, as well as because of the failure of the stockholders to make 
the agreement; but, for the reasons already expressed, it is unneces- 
sary to base the décision upon this ground. 



UNITED STATES v. WII>SON et al. 
(Circuit Court, S. D. New York. June 8, 1908.) 

1. SeaRCHES and SEIZUEE8— PaPEBS TAKEN FROM DErENDANT'S POSSESSION— 

Application fob Retubn. 

The rlght of a défendant la a crimtnal case to a retum of property 
held by the district attorney and alleged to hâve been obtalned as the 
resuit of an unconstltutlonal search and selzure, and whlch Includes pa- 
pers intended to be used as évidence on the trial In alleged violation of 
defendant's rlghts under the flfth constitutlonal aniendment, may be de- 
termined by the court on hls motion In advance of the trial. 

2. Ceiminal IiAW— Evidence WEONoruLi.T Obtained— Riqht to Use Papebb 

IN Evidence. 

On the an-est of a défendant by offlcers of the United States, a trunk 
check was found on hls person, and on its présentation to a rallroad Com- 
pany the offlcers obtalned the trunk, which was searched, and papers 
taken therefrom which were held by the district attomey to be used as 
évidence on defendant's trial on a crlmlnal charge. Held, that défend- 
ant was not entltled to a retum of such papers before the trial, and that 
they were not obtalned as the resuit of an unlawful search and selzure 
In violation of the fourth constitutionai amendinent, but the rlghts of thQ 
défendant were not greater than if they had been taken from hls per- 
son at the tlme of hls arrest, and the district attorney had the right to 
hold and use the same as évidence, subject to objections made when they 
were oflfered as to their admisslbillty, or on the ground that thelr use 
would be compelling défendant to testify against hlmself, contrary to 
the provisions of the flfth amendaient. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 14, Crlmlnal Law, 
i 877.] 

On Motion by Défendant for an Order Requiring a Retum of Prop- 
erty Taken from his Possession After his Arrest. 

Henry L. Stimson, U. S. Atty., and Thomas D. Thacher, Asst. U: 
S. Atty. 

Hugh Gordon Miller, for défendants. 

CHATFIELD, District Judge. The défendant Wilson was under 
arrest in the Southern district of New York. Upon his person were 
found certain chattcls, among them a trunk check. Upon présentation 
of this check to the railroad company, the trunk was delivered to the 
United States attorney for the Southern district of New York. Cer- 
tain papers found in this trunk by the United States attorney are 
held by him as évidence to be used in the case now about to go to 
trial, upon an indictment filed in this district. The défendant has 
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therefore movcd for a return of the trunk and its contents, upon a 
claim that they are his personal property, taken from him after a 
search alleged to be contrary to the provisions of the fourth amend- 
ment to the Constitution of the United States, thus compelling the 
défendant to testify against himself, contrary to the fifth amendment 
of the Constitution. 

The provisions of the Constitution are as follows : 

"Amenii. 4. The rl'ght of the people to be eecnre In thelr persons, houses, 
papers, and efEects, against unreasonable searches and seizures, shall net be 
vlolated, and no warrants shall issue, but upon probable cause, supported by 
oath or affirmatlou, and particularly describlng lîie place to be searched, and 
the persons or thlngs to be seized. 

"Amend. G. No person shall be held to answer for a capital, or otherwlse 
Infainous crime, unless on a presentment or Indictment of a grand jury, ex- 
cept in cases arising In the land or naval forces, or in the militia, when In 
actual service in time of war or public danger ; nor shall auy person be sub- 
ject for the same offense to be twice put in jeopardy of llfe or llmb ; nor shall 
he be compelled In any crlminal case to be a wltness against himself, nor be 
deprived of llfe, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation." 

Recovery of personal property must ordinarily be the subject of 
an action at law. Similarly, objection against the use of évidence can 
ordinarily be urged only upon a trial, at a time when the évidence is 
offered. But inasmuch as the case bas been called. for trial, and a de- 
murrer argued and overruled, the papers to be used as évidence could 
be impounded, and it seems to the court that the question raised is 
one of gênerai principle, not entirely covered by the rules as to the ad- 
missibility of évidence. The question therefore can be better dispos- 
ed of on the merits than left until the évidence shall be ofïered on the 
trial and in the présence of a jury. 

The only questions to be then considered would be those of ma- 
teriality and relevancy, which would not be affected by this question, 
and competency, which would usually be determined by the condi- 
tions under which the documents offered as évidence came into exist- 
ence, rather than the way in which the government obtained them. It 
is true that, under objection on the trial, a statement or confession 
by the défendant is inadmissible, unless the court is satisfied that it 
was voluntary and made under such conditions that no coercion or in- 
ducement could be said to hâve influenced the défendant to vary from 
a truthful récital. Bram v. U. S., 168 U. S. 543, 18 Sup. Ct. 183, 42 
L. Ed. 568. But upon the offer of such a statement or confession, an 
objection on behalf of the défendant will raise the direct question 
of the voluntary character of the transactions under the provisions of 
amendments 4 and 5. 

Sa, upon the trial of this particular case, an offer of the testimony 
and an objection on the part of the défendant must be ruled upon by 
the trial judge, and any détermination now cannot preclude a déci- 
sion upon the facts appearing at that time, nor can it now be known 
whether objection will be made; but if, as claimed, a great and un- 
constitutional wrong bas been done the défendant by the district at- 
torney, who is now urging the trial of the charge, it would seem that 
this court (in protecting the rights of défendants actually on the eve 
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of trial and presumed to be innocent) should consider whether the 
property found on the défendant at the time of bis arrest is to be 
returned to him before that trial. Without any forced assumption of 
jurisdiction, it would seem that this court can consider the right of the 
défendant to the retum before trial of such personal property as 
the contents of his trunk, obtained at the time of his arrest by means 
of a check taken from his pocket, ail of this property being within 
the control of the court, if it is to be used as évidence. If objection 
is made during trial to the use of papers and documents, upon the 
ground that they hâve been unlawrfully seized, and in that sensé that 
the défendant has been compelled to testify against himself, contrary 
to the provisions of the amendments above cited, the décision in the 
case of Boyd v. United States, 116 U. S. 630-631, 6 Sup. Ct. 524, 29 
ly. Ed. 7'4:5, and the gênerai language of the court throughout that 
opinion would seem to indicate that such an objection could not only 
be considered, but, if well founded, could be sustained. 

But it is évident from many décisions upon the subject that up- 
on the trial of an action the manner of obtaining documentary évi- 
dence or spécifie chattels will not be looked into, and any objection be- 
cause of trespass will be overruled, unless the défendant has been 
compelled to produce papers in the case, and thus testify against him- 
self. This proposition is stated by the Suprême Court of the United 
States, in the case of Adams v. New York, 192 U. S. 585, 594, 24 
Sup. Ct. 372, 48 ly. Ed. 575, and is so well recognized that it cannot 
be the subject of much discussion. Further, property found upon 
the défendant, or in his immédiate possession, at the time of his ar- 
rest, has always been considered properly usable as évidence, and no 
action for trespass will lie for the rétention of such property by thé 
officers of the law, for the purpose of using that property as évidence. 
The distinction would seem to be that the property must be material, 
or seem to be material, as évidence on the charge wliich is made 
against the défendant. The old case of Dillon v. O'Brien & Davis, 
16 Cox, C. C. 245, and other cases cited by the district attorney, 
viz., Spalding v. Preston, 21 Vt. 15, 50 Am. Dec. 68, Reifsnyder v. 
Lee, 44 lowa, 101, 24 Am. Rep. 733, Rex v. O'Donnell, 7 C. P. 138, 
and Rex v. Burgiss, 7 C. P. 488, hold substantially to the same effect. 
The language used by the Suprême Court in the case of Boyd v. 
United States, supra, is substantially the only foundation for this par- 
ticular application. That case arose from a seizure under the in- 
ternai revenue laws, followed by an action for the forfaiture of the 
property seized, and an attempt was made, under a statute of the 
United States, to compel the claimant of the goods to produce his 
books. The court, holding that the action was in its nature criminal, 
came to the conclusion that such a compulsory production of books 
and papers would be contrary to the provisions of amendment 5 of 
the Constitution, and that to allow the district attorney, under such 
compulsion, to search through the papers of the claimant for évidence, 
would as well be a violation of amendment 5 of the Constitution. 

A great deal of discussion is had in the case over the English stat- 
utes and déclarations of the courts of England upon rights of search. 
A search for stolen goods is expressly excepted. Upon page 630 of 
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116 U. s. and page 532 of 6 Sup. Ct. (29 L. Ed. 746), in the Boyd 
Case, the court uses the following language: 

"It is not the breaklng of his doors, and the rummaging of hls drawers, 
that constitutes the essence of the offense ; but it Is the invasion of his inde- 
feaslble right of personal security, personal liberty, and private property, 
where that right has never been forfelted by his conviction of some public 
offense — it is the Invasion of this saered right which underlies and constitutea 
the essence of Lord Camden's judgment. Breaking into a house and opening 
boxes and drawers are circumstanees of aggravation ; but any forcible and 
compulsory extortion of a man's ov?n testlmony or of his private papers to 
be used as évidence to convlct him of crime or to forfeit his goods Is wlthln 
the condemnation of that judgment. In this regard the fourth and flfth 
amendments run almost Into each other." 

The language of the above quotation, and that contained in the 
following sentence upon page 631 of 116 U. S. and page 533 of 6 
Sup. Ct. (29 L. Ed. 746), of the same opinion: 

•'It Is elementary knowledge that one cardinal rule of the court of chan- 
cery Is never to decree a discovery whIch mlght tend to convlct the party 
of a crime, or to forfeit his property, and any compulsory discovery by ex- 
torting the party's oath, or compelling the production of his private books 
and papers, to convlct him of crime, or to forfeit hls property, is contrary to 
the principles of a free government" 

— would seem to uphold to some extent the contention of the défendant 
upon this motion. But it is considered that the language was used 
with référence to the matter under considération in that case, and 
with respect to the enforced examination and production of papers 
still in the possession of the défendant, in the course of a judicial pro- 
ceeding, rather than with relation to the securing of documents for 
use as évidence under circumstanees substantially équivalent to the 
search of the défendant upon his arrest. 

In the case of In re Pacific Ry. Comm. (C. C.) 32 Fed. 261, Mr. 
Justice Field quotas from the Boyd Case, supra, and says that the lan- 
guage quoted above "had référence, it is true, to the compulsory pro- 
duction of papers as a foundation for criminal proceedings," and ap- 
proves the principles laid down by Lord Camdçn, in the case of. En- 
tick V. Carrington, 19 How. St. Tr. 1029, to show that compulsory 
process, either in a judicial proceeding or before a commission, is in 
violation of constitutional liberty and security of the property; but 
Judge Field goes on to say : 

"Of ail the rlghts of the citizen, few are of greater Importance or more 
essential to hls peace and happiness than the right of personal security, and 
that involves, not merely protection of his person from assault, but exemption 
<jf his private affairs, books, and papers from the Inspection and scrutiny of 
others. » * * The lav? provides for the * • • seizure of crlmlnating 
papers necessary for the prosecutlon of ofCenders agalnst public justice, and 
only In one of thèse ways can they be obtalned, and their contents made 
known, agalnst the wIU of the owners." 

• 

This language, too, might be used as a basis for the defendant's 
application in this case; but, again, it is considered that the learned 
justice had in mind a compulsory production, rather than the tak- 
ing, in connection with arrest, of the property and papers sought to 
be used as évidence. 



342 163 FEDERAL EEPOETER. 

The provisions of the Constitution and the principles above referred 
to hâve been embodied in section 860 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 661), which says: 

•'No pleadlng of a party, nor any discovery or évidence obtalned from a 
party or witness by means of a judlclal proceeding In thls or any forelgn 
country, shall be glven In évidence, or in any manner used against him or bis 
property or estate, in any court of the United States In any criminal pro- 
ceeding," etc. 

In Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819, 
the distinction is plainly set forth between the immunity given by this 
statute and the provisions of the Constitution, and the right to refrain 
from testifying where immunity is given. Again, in McKnight v. 
United States, 115 Ped. 972, 54 C. C. A. 358, it has been held that, 
for the purpose of giving secondary évidence, it is improper to demand 
the production of papers, and put the défendant in the position of 
claiming his immunity, thus indirectly compelling him to testify against 
himself, or, if he does not produce the documents desired, to admit 
that their production would incriminate him. But none of thèse cases 
and none of the language quoted apply directly to the question in 
point. 

Suppose it should be urged that if a man were accused of murder, 
and the body of his victim were believed to be in a trunk among his 
private efïects, and the police, with the consent of the owner of the 
property on which the goods were stored, should break into the trunk 
and secure évidence as to the corpus deHcti, could it be urged that this 
trunk and its contents were the personal property of the défendant, 
and could not be searched or seized without his consent, thus leav- 
ing it within the power of the défendant to make it impossible to 
prove the essential élément of his crime? Or, suppose that by a ruse 
the officers of the government were admitted to the home of a de- 
fendant by the defendant's wife, and there found objects and papers 
bearing upon the crime, could the défendant assert that he had not 
given his permission, and that therefore the évidence obtained could 
neither be scrutinized nor used, and that in addition he would hâve 
the right to obtain damages for the trespass involved? Are not such 
cases on ail fours with the search of the défendant himself at the 
time of his arrest, and the right to use anything that may be found 
upon him? In other words, do the terms "compulsory discovery" 
and "seizure" refer to more than the exercise of compulsion upon the 
défendant himself, either during the trial, or while he is under ar- 
rest, to compel him to produce, or to furnish information as to, prop- 
erty and papers which are wanted as évidence? Or, again, is not the 
right in property and papers similar to that with respect to oral state- 
ments? And is not the test rather to see if the production has been 
compelled, than tq prohibit the use of everything not voluntarily and 
knowingly turned over? 

In Adams v. New York, supra, the police entered upon the prem- 
ises by right of a search warrant. They examined and seized many 
more papers than those for which the search warrant had been is- 
sued. Their entry was lawful; but, even if unlawful, the obtaining 
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of the papers was in connection with the crime, and ît cannot be ar- 
gued that they should hâve appHed to the défendant for leave to 
search for and seize thèse papers, and thus compel him to consent 
or to refuse upon the ground that he would be incriminated. 

In the case of State of Conn. v. Griswold, 67 Conn. 290, 34 Atl. 
1046, 33 L. R. A. 227, the entry of a police officer, by consent of a 
servant, and the finding of an envelope, later used as évidence, was 
justified under the Constitution. 

In ihe case of Newberry v. Carpenter, 107 Mich. 567, 65 N. W. 
630, 31 L. R. A. 163, 61 Am. St. Rep. 346, the court said : 

"TliertJ Is no statute which authorizes an offlcer to take from a prisoner 
such évidence of gullt as may be found on the person — the bloody knife. 
• * * It Is net only the rlght, but the duty, of an offlcer maklng an arrest 
to take from the prisoner, not only stolen goods, but any articles which may 
be of use as proof in the trial of the offense Mth which the prisoner is 
charged." 

The précise point urged upon this motion was decided upon an ap- 
pHcation for an injunction directed to the district attorney to deliver 
over certain letters in the case of J. Morgan Smith v. William Travers 
Jérôme, 47 Mise. Rep. 23, 93 N. Y. Supp. 202. The letters in ques- 
tion had been seized in Cincinnati, in the room of the défendant, and 
were brought with him to New York, and Judge Gaynor, who in his 
many décisions has held the police strictly accoUntable for their acts, 
said: 

"The police hâve the power, and it is also their duty, to search the per- 
son of one lawfully arrested, and also the room or place in which he is ar- 
rested, and also any other place to which they can get lawful access, for 
articles that may be used in évidence to prove the charge on which he is 
arrested. We hâve no statute deflning thls power or prescribing this duty, 
but the ends of justice require that they should exist, and they hâve been 
exercised under the common law from time immémorial. » • • This right 
and duty of search and seizure extend, however, only to articles which fur- 
nish évidence against the aecused. They do not, for instance, permit the 
seizure of his money unless it furnishes évidence of his guilt, and in no other 
case may a prisoner's money or other property be taken from him." 

The doctrine urged by the défendant would resuit, if the language 
of the Boyd Case, supra, should be construed in the sensé which 
the défendant asks, in the strange situation in criminal cases, that no 
évidence in the way of property or papers could be seized or used 
against the aecused unless found upon his person at the time of the 
arrest, or voluntarily delivered by him to the police, or unless the 
property and papers belonged to persons other than the défendant 
himself. The provisions of amendments 4 and 5 to the Constitution 
would be extended to read that no property of the défendant shall 
be used as évidence against him, without his consent, unless taken 
at the time of the arrest of the défendant, or that no papers of the 
défendant, however obtained, shall be read, in order to see whether 
their contents would be évidence in the case, unless the défendant 
has voluntarily consented, or unless they were found upon his person 
when arrested. Such meaning would render futile and ridiculous ail 
rulings upon the competency or admissibility of property and docu- 
ments of défendants, in ail the criminal cases which hâve been tried. 
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or in any which may corne up in the future, unless their production 
could pass the one test of having been voluntarily furnished by the 
défendant, if not taken with him at the time of his appréhension. It 
would seem that the mère statement of thèse propositions and a récital 
of the cases cited would décide the question at bar. Ail courts should 
see that the property of the défendant in the possession of the officers 
of the court is returned to him, when no longer needed, unless for- 
feited or contraband. So, also, any property not material as évidence 
should be restored to the défendant as soon as the ends of justice, in 
the light of a due préparation for trial, may allow a décision to be 
made. But property needed as évidence should be retained, and its 
possession in the hands of officers of the law protected. 

With the question of the defendant's rights in a suit for trespass 
this court has nothing to do beyond the principle just stated, and 
upon the trial of this action the circumstances brought out by the 
testimony must be considered in order to détermine whether the évi- 
dence offered is admissible, and whether the défendant has been com- 
pelled to furnish the testimony against his will. 

As was said at the beginning of this opinion, an objection to testi- 
mony cannot be passed upon in advance of the trial ; but for the 
reasons stated the application of the défendant to bave certain papers 
turned over to him, prior to the trial, must be denied. 



EGAN V. CHICAGO GREAT WESTERN RT. CO. et aL 

(Circuit Court, N. D. lowa, B. D. July 28, 1908.) 

No. 613. 

1. Courts— FEDERAL Courts— Adoption of State Practice— Appeai, and Bb- 

EOE — LlABILITY ON SUPERSEDEAS BOND — SUMMARY ReMBDT IN FEDERAL 

Courts. 

Where the statutes of a state authorlze a summary Judgment against 
the suretles on an appeal or supersedeas bond, the Circuit and District 
Courts of the United States in that sta'te may render such judgment 

2. Appeal and Errob— Liabilities on Bonds— Susimart Remédies. 

Persons slgnlng supersedeas, cost, or delivery bonds in sults between 
other parties voluntarily become eonnected with such suits In such man- 
ner that they subject themselves to the .lurisdictlon of the court In whlch 
the suit Is pendlng and to summary judgment upon thelr undertalilngs 
when the amount of thelr llabillty can be ascertained wlthout an Issue 
and trial. 

3. Courts— Fédéral Oouet»— Adoption of State Pbaotice— Appeal ahd Bb- 

BOB. 

Code lowa 1897, § 4140, authorlzes the Suprême Court of the state on 
afflrmance of a judgment on appeal to render judgment against the ap- 
pellant and his suretles on the appeal bond for the amount of the judg- 
ment appealed from, with damages and costs. A judgment for the re- 
covery of money was rendered by a Circuit Court of the United States lu 
lowa In an action at law, from whlch a writ of error was prosecuted and 
a supersedeas bond given under the provisions of Rev. St. § 1000 (U. S. 
Comp. St. 1901, p. 712), and rule 13 of the Circuit Court of Appeals (150 
Fed. xxvlil, and 79 C. C. A. xxvili), which provides that "such indemnlty, 
where the judgment Is for the recovery of money, not otherwise secured, 
must be for the whole amount of the judgment or decree, Including just 
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damages for the delay, and costs and Interest on the appeal." The Judg- 
ment was afiirmed, and the usiial mandate Issued. Held, that slnce the 
conformity statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]) appliea 
only to the Circuit and District Courts, and it Is net the practice of the 
fédéral appellate courts in actions at law to render judgment anew on 
affirmance, but to remand the cause with direction to the court below 
. to proceed accordlng to right and Justice, the Circuit Court, on re- 
ceipt of the mandate had power. In conformity to the lowa statute, to 
enter summary judgment agalnst the surety on the supersedeas bond 
for the amount of the judgment stayed, with interest and costs. 

[Ed. Note. — Conformity of practice in common-law actions to that of 
State court, see notes to O'Connell v. Reed, 5 C. C. A. 594 ; Nederland Life 
Ins. Co. y. Hall, 27 C. a A. 392.] 

4. APPEAI, and ErBOR— LlABILITlES ON BOND— MOTION FOK SUMMABT JUDG- 
MENT— DEFENSES. 

The fact that a Judgment défendant Is solvent Is no défense to a mo- 
tion for a summary Judgment agalnst the surety on his supersedeas bond 
on affirmance of the Judgment by an appellate court, nor is the fact that 
the plalntlff has taken steps to secure payment from the judgment de- 
fendant. 

6. SciEE Facias — Natube op Remedt. 

Scire facias is a Judlcial writ at common law to revive Judgments, or 
to obtain satisfaction thereof, from sureties upon bail or other recogni- 
zances taken in the proceedings in which the Judgment Is rendered. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Scire Facias, {{ 
1-11. 

For other définitions, see Words and Phrases, vol. 7, pp. 6351-6355 ; vol. 
8, p. 7796.] 

At Law. On motion of the plaintiff for judgment against the Metro- 
politan Surety Company, as surety upon a supersedeas bond. 

The plaintiff, as adminlstratrlx of the estate of Charles H. Egan, deceased, 
reeovered in this court, April 28, 1906, Judgment agalnst the Chicago Great 
Western Rallway Company in the sum of $8,000, as damages, and costs, for 
the wrongful and négligent kllling of the deceased while he was In the employ 
of the rallway company as a conductor npon one of its trains running between 
Dubuque and Oelwein, in this state. The railway company in due time sued 
out a writ of error from the Circuit Court of Appeals to reverse such judg- 
ment, which writ was, withln 60 days from the date of the Judgment, duly 
allowed to operate as a supersedeas upon the exécution of a bond to the 
plaintiff In the sum of $10,000 with sureties to be approved and conditioned 
as by law provided. The railway company and the défendant Metropolitan 
Surety Company, as surety, executed such a bond to the plaintiff, which was 
duly accepted and approved, conditioned as follows: "Now the condition of 
the above obligation is such that if the Chicago Great Western Rallway 
Company shall prosecute said writ of error to efCect, and answer ail dam- 
ages and costs if it shall fail to make good the same, then the above obliga- 
tion to be void, else to remain in full force and virtue." Elxecutlon upon the 
Judgment was thereupon stayed, citation issued, a transcript of the record in 
the cause duly filed In the office of the clerk of the Circuit Court of Appeals, 
and the cause docketed in that court. 

Afterwards, and In January, 1908, a suit in equlty was brought by John A. 
Humbird and others, creditors of the Chicago Great Western Railway Com- 
pany, In the Circuit Court of the United States for the District of Minnesota, 
agalnst sald railway company, in which suit receivers were appointed on 
January 8, 1908, by Hon. Walter II. Sanborn, one of the circuit judges of this 
circuit, to talîe possession of ail of the property of the railway company and 
hold the same pendlng the hearlng and détermination of sald suit, and sald 
property was thereupon placed in their custody and control, and they are 
now operating sald rallway under the orders of sald court. January 9, 1908, 
anclllary proceedings were Instituted in this court by sald John A. Humbird 



846 16S FEDB3EAL BEPOKTEK. 

and others against the Chicago Great Western Railway Company, and the 
same recelvers were appointed by Judge Sanborn in suclj proceedings for 
tlie property of sald railway company in this judicial district, and tliey are 
now in possession of and operatlng tlie same under ttie directions of tlie court 
so appointing tliem. 

Mnrch 14, 1908, the Court of Appeals, upon considération of the record and 
proceedings in the cause of the plaintifî against said railway company, af- 
flrmed the Judgment of this court and remanded the cause to It for further 
proceedings. Chicago Great Western Railway Company v. Egan, 159 Fed. 
40. The mandate of the Court of Appeals was duly Issued, and on May 16th 
flled wlth the elerk of this court, direeting this court as follows: "You 
therefore are hereby commanded that such exécution and proceedings be had 
In said cause, as, according to right and Justice and the laws of the United 
States, ought to be had, the said writ of error notwithstanding." May 19, 
1908, the plalntiŒ flled in this court in this cause an application, or motion, 
for judgment against the Metropolitan Surety Company upon Its bond for 
the amount of such judgment, Interest and costs. An order was made requir- 
Ing it to appear and show cause, if any it had, why the application or motion 
should not be granted, and that a copy of the order and of the application of 
the plaintiff be served upon it, and they hâve been so served. 

May 21, 1908, the plaintiff aiso filed an intervening pétition In this court In 
the aneillary proceedings of John A. Humbird and others against the Chicago 
Great Western Railway Company, reciting the recovery of the judgment by 
her. In this cause against the railway company, its affirmance by the Court of 
Appeals, and its nonpayment by the railway company, and alleged that said 
judgment was recovered for a Personal in jury inflicted by the railway com- 
pany upon said deceased which caused his death, that under section 2075, 
Code lowa 1897, such judgment is a prier lien upon the property of the rail- 
way company in Dubuqne county, lowa, and prayed that the receivers be 
directed to pay said judgment as a preferred claim against the property In 
their custody. Tliis pétition was referred to the master in the receiver's suit, 
where it is still pending. 

The Metropolitan Surety Company appears specially, In response to the 
order and notice served upon it, and allèges: (1) That this court is without 
authority, statutory or otherwise, to render summary judgment against it in 
this proceeding as aslied by the plaintiff ; (2) that it does not appear that the 
railway company has refused to pay, or is uuable to pay, the plaintiff's judg- 
ment against it; and (3) the flling of the Intervening pétition In the re- 
ceiver's suit and its pendency before the master In that suit. 

John W. Kintzinger, for plaintiff. 

Arthur J. Stobbart, for défendant Metropolitan Surety Co. 

_ REED, District Judge (after stating the facts as above). The exécu- 
tion of the supersedeas bond by the surety company, the stay of exécu- 
tion upon plaintiff's judgment against the railway company because 
thereof, the afiirmance of the judginent by the Court of Appeals, and 
its nonpayment are not disputed. The principal contention of the sure- 
ty company is that this court is without authority, statutory or other- 
wise, to render summary judgment against it upon its undertaking, and 
that plaintiff's only remedy is an ordinary action upon the bond. It 
may be conceded that there is no act of Congress other than the Con- 
formity act of June 1, 1873 (17 Stat. 197, c. 255 ; Rev. St. U. S. § 
914 et seq. [U. S. Comp. St. 1901, p. 684]), authorizing such pro- 
cédure; but the Suprême Court of the United States has repeatedly 
held that, where the statutes of a state authorize a summary judgment 
against the sureties upon an appeal or supersedeas bond, the Circuit 
and District Courts of the United States in that state may render such 
judgment. Hiriart v. Ballon, 9 Pet. 156, 9 L. Ed. 85; Beall v. New 
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Mexico, 16 Wall. 535, 21 L. Ed. 292; Moore v. Huntington, 17 Wall. 
417, 21 L. Ed. 642 ; Smith v. Gaines, 93 U. S. 341, 23 L. Ed. 901 ; 
Reilly v. Golding, 10 Wall. 56, 19 L. Ed. 858. 

In Hiriart v. Ballon, above. Ballon, the appellee, recoxered judgment 
in the District Court of the United States for the District of Louisiana 
against one Gassies, who appealed from the judgment to the Suprême 
Court and gave a supersedeas bond signed by the appellant Hiriart, as 
surety. The judgment was affirmed by the Suprême Court, and its 
mandate in due course returned to the District Court. The appellee 
thereupon moved in the District Court for an order upon the appel- 
lant to show cause, if any he had, why judgment should not be entered 
against him upon his bond for the amount of the judgment, interest, 
and costs, which had been stayed by the giving of such bond. Notice 
of the motion was served upon the appellant, who appeared and aji- 
swered that the proceeding by motion was unauthorized, and that his 
liability for judgment could only be established, if at ail, by an ordi- 
nary action upon the bond in which he would be entitled to a jury trial. 
This contention was overruled by the District Court, and summary 
judgment entered against him upon the bond for the amount of the 
judgment, interest and costs. The law of Louisiana then in force al- 
lowed appeals from the judgment of the lower state courts to the state 
Suprême Court upon giving an appeal bond with security, and, upon 
affirmance of the judgment, authorized judgment to be entered against 
the surety upon the appeal bond in the court from which the appeal 
was taken. This law of Louisiana had been adopted as a rule of 
practice of the United States District Court for the District of Louisi- 
ana. The Suprême Court held that the summary judgment against 
the surety upon the supersedeas bond was regular and strictly authoriz- 
ed by the law of Louisiana and the rules of the United States court 
adopting the same as the practice and mode of proceeding in that 
court, and that the appellant was not entitled to a trial by jury. Smith 
V. Gaines, 93 U. S. 341, 23 L. Ed. 901, and Reilly v. Golding, 10 Wall. 
56, 19 L. Ed. 858, also from Louisiana, are to the same effect. 

In Beall v. New Mexico, 16 Wall. 535, 31 L. Ed. 292, a summary 
judgment was entered against the surety upon a supersedeas bond by 
the Suprême Court of the territory of New Mexico, pursuant to a stat- 
ute of the territory, upon affirming the judgment of a lower court. 
The surety appealed to the Suprême Court. Mr. Justice Bradley, 
speaking for that court, said : 

"A party who enters his name as surety on an appeal bond does so wlth full 
knowledge of the responslblUtles incurred. In vlew of the law relatlng to the 
subject, it is équivalent to a consent that judgment shall be entered against 
him if the appellant fails to sustain his appeal. If judgment may thus be 
entered on a recognizance, and against stlpulators In admlralty, we see no 
reason in the nature of things, or in the provisions of the Constitution, why 
this efCect should not be giveu to appeal bonds in other actions, if the Législa- 
ture deems it expédient. No fundamental constltutlonal prlnciple is involved. 
No fact is to be ascertained for the purpose of renderlng the suretles liable, 
which is not apparent In the record itself. No object (except mère delay) can 
be subserved by compelling the appellee to brlng a separate action upon the 
appeal bond." 
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InMoore v. Huntington, 17 Wall. 417, 21 L. Ed. 642, aiso from New- 
Mexico, a decree was entered against the sureties on a supersedeas 
bond, upon affirming the judgment appealed from. Mr. Justice Miller, 
speaking for the court said : 

"The decree was rendered In the Suprême Court (of New Mexico) jointly 
against the défendants and their sureties in the appeal bond, and It is al- 
leged for error that no such judgment could be rendered against the latter ; 
but there is no error In thls. It Is a very common and useful thing to pro- 
vide by statute tbat sureties In appeal and wrlt of error bonds shall be liable 
to such judgment In the appellate court as niay be rendered against their 
principals. Thls is founded on the proposition that such sureties, by the act 
of slgnlng the bond, become voluntary parties to the suit and subject them- 
selves thereby to the decrees of the court." 

What, then, îs the statute of lowa upon the subject? The Suprême 
Court of that state is a court of record, and has appellate jurisdiction 
over ail judgments and decrees of the lower courts of record. Equi- 
table causes are triable anew therein on appeal, and the final decree is 
frequently there entered, whether the decree of the lower court be 
reversed or affirmed, though it may remand the cause to the lower 
court to carry into effect the decree; but law actions are remanded to 
the lower court for new trial if the judgment be reversed, or to carry 
into eflfect the judgment if it be affirmed, if the Suprême Court shall 
80 direct. Code lowa 1897, §§ 3651, 3652. Other provisions of the 
Code are : 

"Sec. 4128. No proeeedings under a judgment or order, nor any part there- 
of, shall be stayed by an appeal, unless the appellant exécutes a bond wlth 
one or more sureties, to be flled with and approv«d by the clerli of the court 
In which the judgment or order was rendered or made, to the effect that he 
wlll pay to the appellee ail costs and damages that shall be adjudged against 
him on the appeal ;i and will satlsfy and perform the judgment or order ap- 
pealed from In case It shall be affirmed, and an,y judgment or order whIch the 
Suprême Court may render, or order to be rendered by the Inferior court, not 
exceeding In amount or value the original judgment or order, and ail rents of 
or damages to property dulng the pendency of the appeal out of the posses- 
sion of which the appellee Is kept by reason of the appeal, * * * " 

"Sec. 4140. The Suprême Court, If It affirms the judgment shall also, if the 
appellee asks or moves therefor, render judgment against the appellant and 
his sureties on the appeal bond for the amount of the judgment, damages and 
costs referred to therein, In case such damages can be accurately known to 
the court wlthout an issue and triai." 

"Sec. 4143. If the Suprême Court affirm the judgment or order, It may 
send the cause to the court below to hâve the same carrled Into effect, or may 
Issue the necessary process for thls purpose directed to the sheriff of the 
proper county, as the party may require." 

It is contended by the surety company that thèse sections authorize 
the State Suprême Court only to render summary judgment against the 
sureties, that the court from which the appeal is taken has no power to 
do so, that this court has none, and that the Court of Appeals only, of 
the fédéral courts, can render such judgment. 

Section 914 of the Revised Statutes of the United States (U S. 
Comp. St. 1901, p. 684) provides: 

"The practice, pleadings, * * • and modes of proceeding In civil causes, 
other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform, as near as may be to the practice, pleadings, * • * and 
modes of proceeding existlng at the time in like causes in the courts of record 
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of the State wlthin whlch such Circuit or District Courts are held, any rule 
of court to the contrary notwlthstandlng." 

By its terms this section is limited to the Circuit and District Courts 
of the United States, and does not apply to the Suprême Court nor 
to the Circuit Courts of Appeals. Its plain purpose is to conform as 
near as may be, the practice and modes of proceeding in law actions 
in the Circuit and District Courts, to the practice and modes of pro- 
ceeeding that obtain in the state courts under state laws, and they 
are given a large discrétion in adopting and applying the laws of the 
state as the proper mode of proceeding in those courts for the advance- 
ment of justice and the prévention of delays in proceedings. Shepard 
V. Adams, 168 U. S. 618-625, 18 Sup. Ct. 214, 42 L. Ed. 602._ If 
therefore, under the statutes of the state of lowa, a party is entitled 
to summary judgment against a surety upon a supersedeas bond, in 
any court of record in that state upon affirmance of the judgment 
appealed from, then a party to an action in a Circuit or District Court 
of the United States in that state may hâve such judgment in those 
courts upon affirmance of the judgment by an appellate court, by 
proceeding in substantially the same manner. 

But persons signing supersedeas, cost, or delivery bonds in suits be- 
tween other parties voluntarily become connected with such suits in 
such manner that they subject themselves to the jurisdiction of the 
court in which the suit is pending and to summary judgment upon 
their undertakings, when the amount of their liabilty can be ascer- 
tained without an issue and trial. 

In Jewett v. Shoemaker, 124 lowa, 561, 100 N. W. 531, the Suprême 
Court of the state held that the sureties in an appeal bond are parties 
to the record, though not to the suit, and that summary judgment may 
be entered against them by the Suprême Court without notice, upon 
affirming the judgment appealed from. As the bond is required, under 
the statute, to be filed in the court from which the appeal is taken, the 
sureties are of necessity parties to the record in that court, and sub- 
ject to its orders upon a remand of the cause by the Suprême Court. 

In Blossom v. Railroad Company, 1 Wall. 655, 17 L. Ed. 673, Mr. 
Justice Miller says: 

"It seeins to be well settled that, after a decree adjudlcatlng certain rlghts 
between the parties to a suit, other persons having no previous interest in the 
litigatlon may become connected with the case, In the course of the subséquent 
proceedings, In such a manner as to subject them to the jurisdiction of the 
court, and render them liable to its orders. * • * Sureties signing appeal 
bonds, stay bonds, delivery bonds, and receipters under writs of attachment, 
become quasi parties to the proceedings, and subject themselves to the ju- 
risdiction of the court, so that summary judgments may be rendered on their 
bonds or recognlzances." 

In Third National Bank v. Gordon (C. C.) 53 Fed. 471, a statute of 
Alabama provided : 

"If the Suprême Court afflrms the Judgment of the court below It must 
render judgment against ail or any of the obligations In the boud for the 
amount of the judgment affirmed, ten per cent, damages thereon, and the 
costs of the Suprême Court." 

The défendant Gordon signed as surety a supersedeas bond in the 
Circuit Court of the United States for the District of Alabama to 
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supersede the judgment of that court pendin^- the détermination of a 
writ of error in the Suprême Court of the United States. The judg- 
ment wâs affirmed, and upon the return of the mandate from the 
Suprême Court the bank moved in the Circuit Court for judgment 
against him upon his bond. This was granted and the judgment was 
affirmed by the Court of Appeals, Fifth Circuit, in 56 Fed. 790, 6 C. 
C. A. 125. 

In Empire, etc., Mining Co. v. Hanley, 136 Fed. 99, 69 C. C. A. 87, 
the Court of Appeals, Ninth Circuit, held to the same efïect, though 
in that case it appears that the statute of Idaho, in which the case arose, 
authorized such judgment in the court from which the appeal was 
taken ; but at pages 103, 104 of 136 Fed., pages 91, 93 of 69 C. C. A., 
cases are cited in support of the proposition that such judgment would 
be authorized in the absence of such a statute. See, also, Perry v. 
V. Tacoma Mill Co., 152 Fed. 116-119, 81 C. C. A. 333. 

This proceeding is analogous to that of scire facias, a judicial writ 
at common law to revive judgments, or to obtain satisfaction thereof, 
from sureties upon bail or other recognizances taken in the proceedings 
in which the judgment is rendered. 3 Black, Com. 416-422 ; Owens 
V. Henry, 161 U. S. 642-645, 16 Sup. Ct. 693, 40 L. Ed. 837; Pull- 
man's Palace Car Co. v. Washburn (C. C.) 66 Fed. 790; McGee v. 
Barber, 14 Pick. (Mass.) 212. When resorted to, it must be in the 
court having the record or recognizance upon wliich it is founded. 
Carnes v. Crandall, 4 lowa, 151 ; Id., 10 lowa, 377 ; Osgood v. Thurs- 
ton, 23 Pick. (Mass.) 110 ; Chancellor v. Niles, Adm'r, 78 111. 78. The 
bond in question was given under the requirements of section 1000, 
Rev. St. U. S. (U. S. Comp. St. 1901, p. 712), and rule 13 of the 
Court of Appeals, this circuit (150 Fed. xxviii, and 79 C. C. A. xxviii), 
and is conditioned as there required: 

"That the plalntiff In error shall prosecute hls writ to effeet, and answer 
ail damages and costs If he fall to make hls plea good. Such Indemnlty, 
where the judgnient is for the recovery of money, not otherwise secured, must 
be for the whole amount of the judgment or decree, Including just damages for 
delay, and costs and Interest on the appeal." 

The undertaking is, in efïect, the same as in like bonds, under the 
State statute. It was taken and approved by the judge who allowed 
the writ of error and signed the citation, was filed in this court, and 
is a part of the record of this cause. The judgment is for the recovery 
of money, is not otherwise secured, was stayed by this bond, and upon 
the affirmance of the judgment the liability of the surety to the plain- 
tifï became fixed for the full amount of the judgment stayed, with 
interest and costs. Catlett v. Brodie, 9 Wheat. 553, 6 L. Ed. 158; 
Jérôme v. McCarter, 21 Wall. 17, 22 L. Ed. 515; Babbitt v. Finn, 
101 U. S. 7-14, 25 L. Ed. 820 ; Davis v. Patrick, 57 Fed. 909, 6 C. 
C. A. 632 ; Wood v. Brown, 104 Fed. 203, 43 C. C. A. 474. 

It is not the practice of the Suprême Court of the United States nor 
of the Court of Appeals of this circuit, upon affirming the judgment of 
a lower court, to enter a judgment anew in either of those courts, in 
actions at law at least; but their practice is to remand the cause to 
the lower court with directions "that such exécution and proceedings 
be had in the said cause, as according to right and justice and the laws 
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of the United States should be had, the said writ of error notwith- 
standing." That has been done in this case. The undertaking of the 
surety company, presumably upon an adéquate considération, is that 
it will pay the plaintiff's judgment if it shall be affirmed; and why 
should it net be held equally liable with its principal, the railway com- 
pany, for that judgment? Of course, if damages other than the 
amount of the judgment, with interest and costs, were sought to be 
recovered against it, which could not be accurately known by the 
court without an issue and trial in the ordinary way, there would be 
reason for such a trial to ascertain the amount of such damages; but 
where it is sought to be held only for the amount of the judgment, 
interest, and costs, which appear of record, no reason is preceived, 
other than to postpone the day of payment, why it should not be sum- 
marily required to perform its undertaking. It has prevented the 
plaintiflf from issuing exécution upon and collecting her judgment 
from the railway company, and, pending the hearing in the Court of 
Appeals, a court of equity has taken possession, and assumed control 
through its receivers, of ail the property of the railway company, and 
the plaintiiï is thereby further delayed at least, and it may be pre- 
vented entirely, from collecting her judgment. Under such circum- 
stances, the surety company should respond at once to its undertaking, 
and it is certainly "according to right and justice" that it be sum- 
marily required to do so. A summary judgment by the Circuit Court 
against sureties upon a supersedeas bond after afifirmance of the de- 
cree appealed from, for the rent of real property pending the appeal, 
was upheld by the Suprême Court in Woodworth v. Mutual Life Ins. 
Co., 185 U. S. 354, 23 Sup. Ct. 676, 46 L. Ed. 945, upon a question 
certified by the Court of Appeals of this circuit (Brown v. Insurance 
Co., 119 Fed. 148, 55 C. C. A. 654); but the question of procédure 
does not seem to hâve been raised, and is not considered in the opinion 
of either court. 

It is suggested however, that it does not appear that the railway 
company is insolvent or unable to pay. the judgment against it, and 
that the surety company is only liable upon its undertaking for such 
damages as may be caused by the delay in collecting the judgment. 
This contention is untenable. Smith v. Gaines, 93 U. S. 341, 23 L,. 
Ed. 901; Babbitt v. Finn, 101 U. S. 7-14, 25 L. Ed. 820; Davis v 
Patrick, 57 Fed. 909, 6 C. C. A. 632 ; Wood v. Brown, 104 Fed. 203, 
43 C. C. A. 474. 

Finally, it is urged, in effect, that plaintiff has elected her remedy by 
filing her intervening pétition in the receiver's suit of Humbird et al. 
V. Chicago Great Western Railway Company in this court, praying 
that the lien of her judgment upon the property of the railway com- 
pany be recognized, and that the receivers be required to pay the 
same, and that she has thereby waived her right to proceed against 
the surety company on its undertaking. Surely this does not relieve 
the surety company from its obligation on the supersedeas bond, and 
is not available to it as a défense to its undertaking. Davis v. Patrick, 
.57 Fed. 909, 6 C. C A. 632; Wood v. Brown, 104 Fed. 203, 43 C. 
C. A. 474 
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The motion for judgment against the Metropolitan Surety Com- 
pany is therefore sustained, and a judgment may be entered accord- 
ingly. 



In re WAL,8H BROS. 

(District Court, N. D. lowa, E. D, August 6, 1908.) 

No. 596. 

1. BASTKBUprcT— Detebmination op Adverse Claims to Propeett— Jtjrisdio- 

TiON or REnSREE. 

Where a thlrd person acqiilred possession of property from a bankrupt 
prier to the bankruptcy, and claims It In good falth as owner, and not 
merely colorably, a référée In bankruptcy is wlthout jurisdictlon to dé- 
termine hls rlght thereto on an application by the trustée for a summary 
order requlrlng him to return it as a voidable préférence ; and such juris- 
dictlon Is not conferred by the appearance of the adverse claimant In re- 
sponse to an order to show cause, the flllng by hlm of an answer assertlng 
hls clalm, and hls contestlng of the application, even though he does not 
formally object to the jurisdictlon. 

Z. Samb— "Pboceeding in Bankruptcy." 

An action by a trustée to recover property from a thlrd party, whlch 
is alleged to hâve been transferred by the bankrupt prior to the bank- 
ruptcy as a préférence, Is not a "proceedlng In bankruptcy," wlthln the 
meanlng of Bankr. Act July 1, 1898, c. 541, § 23a, 30 Stat. 552 (U. S. Comp. 
St. 1901, p. 3431). 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 1, pp. 
703-704.] 

In Bankruptcy. On pétition for review of an order of the référée 
denying an application of the trustée for an order for the return of 
property alleged to hâve been transferred and delivered by the bank- 
rupts as a préférence prior to the bankruptcy proceeding. 

Walsh Bros., a copartnership, dealers in farm implements and machinery, 
were adjudged bankrupts by this court January 18, 1908. upon their own péti- 
tion filed that day, and a trustée of their esta te was afterwards duly appoint- 
ed. About March 7, 1908, the trustée filed with the référée an application set- 
tlng forth that the bankrupts on December 17 and 18, 1907, transferred cer- 
tain of their stock of farm implements and machinery, of the value of more 
than $025, to Burns Bros., a copartnership, in payment of debts assumed by 
the bankrupts; that such transfer was made while the bankrupts were In- 
solvent ; that Burns Bros, so knew, or had reasonable cause to belleve ; and 
that the same was intended as, and was In fact, a préférence by the bank- 
rupts to said Burns Bros., and accepted by them as such. A summary order 
Is asked that Burns Bros, be requlred to return the property to the trustée, 
or for such order In the premlses as the référée may deem proper. March 
16th Burns Bros, appeared before the référée and filed an answer, in whlch 
they admit that the property was transferred and delivered to them by the 
bankrupts December 17 and 18, 1907, but allège that it was in payment in 
good falth of a valid debt owlng them by the bankrupts, ,and deny that the 
transfer was a préférence, or intended as such, or that they knew of th* In- 
solvency of the bankrupts, or had reasonable cause to belleve them to be In- 
solvent, at the time of the transfer. They ask that they be dismissed, with 
their costs. Upon a hearing of the issues so jolned évidence was ofCered by 
both parties, and the référée denled the application of the trustée upon the 
ground alone that it was not made to appear that Burns Bros, had reasonable 
cause to believe that Walsh Bros, were insolvent at the tlme the property was 
transferred and delivered to them. The Sandwich Manufacturlng Companjr 
and other creditors of Walsh Bros, appeared at the hearing before the réfère» 
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and partlclpated thereln, and they pétition for a revlew of the order. The 
trustée does not pétition for a revlew, nor Joln in that of the credltors. 

F. Lingenfelder; Ellis & Ellis, and Eggert & Lockwood, for cred- 
itors. 
P. W. Byrr, for Burns Bros. 

REED, District Judge (after stating the facts as above). The juris- 
diction of the référée to pass upon the merits of the controversy aris- 
ing upon the application of the trustée and the answer of Burns Bros, 
thereto was not raised before the référée, other than by the facts al- 
leged in the application of the trustée and the answer of Burns Bros., 
and the request of the latter that they be dismissed with their costs. 
But the jurisdiction of a fédéral court to détermine a matter presented 
to it is a question that asserts itself , and the court will notice it, though 
it is not raised by the parties. The application of the trustée is for a 
summary order requiring Burns Bros, to return to him property al- 
leged to hâve been transferred and delivered to them by the bankrupts 
a month before the bankruptcy proceedings were instituted. This 
property, therefore, has never corne into the custody of the court of 
bankruptcy. Burns Bros, appeared before the référée and made daim 
to the property, and alleged facts plainly showing their title and right 
to it. The claim so made and asserted is not a mère colorable one, but 
is one that arose before the bankruptcy proceedings, and clearly ap- 
pears from the allégations of the answer to be one that is adverse to 
the bankrupts, though it may be voidable at the élection of the trustée. 
The application of the trustée is in the nature of an independent action 
by him against Burns Bros., who are not parties to the bankruptcy 
proceedings, to avoid the transfer because, as he allèges, it is a voidable 
préférence. Such a suit is not a part of the "proceedings in bankrupt- 
cy," but is a controversy either at law or in equity between the trustée 
and a third party, within the meaning of section 23, cls. "a" and "b," 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3431]). Bardes v. Bank, 178 U. S. 534, 20 Sup. 
Ct. 1000, 44 L. Ed. 1175 ; Jaquith v. Rowlev, 188 U. S. 620, 23 Sup. 
Ct. 369, 47 !.. Ed. 620; Bush v. EHiott, 202 U. S. 477, 26 Sup. Ct. 
668, 50 L. Ed. 1114; In re Rochford, 124 Fed. 182, 59 C. C. A. 388. 

Has a référée in bankruptcy jurisdiction to détermine such a con- 
troversy, even with the consent of both parties? If the subject-matter 
of a controversy is not within the jurisdiction of a référée, of course, 
consent will not confer it, and the court upon a pétition for review 
will acquire none, except to détermine the jurisdiction of the référée. 
First Nat. Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693. 
49 L. Ed. 1051. That the court of bankruptcy would not hâve had 
jurisdiction of such a suit prior to the amendment of 1903, without 
the consent of the proposed défendant, is settled by the cases of Bardes 
v. Bank and Jaquith v. Rowley, above. Section 60b of the bankruptcy 
act as amended in 1903 is as follows (Act Feb. 5, 1903, c. 487, §• 13 
33 Stat. 799 [U. S. Comp. St. Supp. 1907, p. 1031]) : 

"If a bankrupt shall hâve glven a préférence, and the person recelvlng It, 
or to be benefited thereby, or his agent acting thereln, shall hâve had reason- 
able cause to believe that It was intended thereby to give a préférence, it sbnU 
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be voldâble by the trustée, and he may recover the property or Its value fron» 
such persons. And, for the purpose of sucJi recovery any court of hankruptay, 
as hereinbefore deflned, and any state court wliieh would hâve had jurisdic^ 
tion if bankmptcy had not intervened, shall hâve concurrent jurisdiction." 

The words in italics were added by the amendment: What courts, 
then, since the amendment, hâve jurisdiction of a suit by a trustée to 
recover such a préférence? Plainly only a "court of bankruptcy," or 
"any state court which would hâve had jurisdiction if bankruptcy had 
not intervened." Courts of bankruptcy, as defined by the act, are : 

"The District Courts of the United States In the several states and terri- 
tories, the Suprême Court of the District of Columbia, and the United States 
Court of the Indian Terrltory, and of Alaska." Section 1 (8) and section 2 
of the hanliruptcy act. 

The courts of bankruptcy as above defined are invested, within their 
respective territorial limits — 

"with such jurisdiction at law and In equity as will enable them to • • • 

(6) bring In and substitute additlonal parties In prpceedings In banliruptcy 
when necessary for the complète détermination of a matter In eontroversy; 

(7) cause the estâtes of bankrupts to be collected, reduced to money and dis- 
tributed, and détermine controversies In relation thereto, except as otherwlse 
provided." Section 2. 

The exception is of the controversies and suits referred to in section 
23, cls. "a" and "b," as originally enacted, and in sections 60b, 67e, and 
70e, as amended. In re Rochford, 124 Fed. 182-185, 59 C. C. A. 388. 
The word "court" may include the référée. Section 1 (7). But this 
obviously means the référée when acting upon a matter of which he 
is given jurisdiction by the act. The jurisdiction of the référée is 
prescribed by section 38, as foUows : 

"Référées respectively are hereby Invested • * * with jurisdiction to 
(1) consider ail pétitions referred to them by the clerks and malse the ad- 
judications or dlsmiss the pétitions ; (2) exercise the powers vested in courts 
of bankruptcy for the adminlstering of oaths to and the examination of per- 
sons as witnesses and for requlring the production of documents in proceed- 
ings before them, exeept the power of commitment ; (3) exercise the powers 
of the judge for the taking possession and releasing of the property of the 
bankrupt in the event of the issuance by the clerk of a certificate showing 
the absence of a judge from the judlclal district, or the division of the dis- 
trict, or bis sickness, or inability to act; (4) perform such part of the duties, 
exeept as to questions arising out of the applications of bankrupts for com- 
positions, or discharges, as are by thls act conferred on courts of bankruptcy, 
and as shall be prescribed by rules or orders of the courts of bankruptcy of 
their respective districts, exeept as hereln otherwlse provided. * » • " 

Rule 11 of this court confers upon référées in this district the power 
to exercise the duties conferred upon courts of bankruptcy by clauses? 
2, 3, 5, 6, 7, 11, and 18 of section 2 of the act. While much of the 
authority of the court of bankruptcy is exercised by the référée, and 
rightly so in proceedings in bankruptcy proper, none of thèse clauses, 
nor any other provision of the act, confers upon a référée any authority 
or power to act exeept in such proceedings. It is easier to state what 
are not "proceedings in bankruptcy" than to definitely name ail that 
are ; and it is perhaps not advisable to now attempt to accurately dis- 
tinguish between such proceedings and "controversies at law and in 
equity between trustées as such and adverse claimants concerning the 
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property claimed by the trustées." It is suffident for the présent to 
know Âat it is definitely settled by the Suprême Court in the cases 
before cited that an action by a trustée to recover property from a third 
party which is alleged to bave been transferred by the bankrupt prier 
to the bankruptcy as a préférence is not a "proceeding in bankruptcy," 
within the meaning of the bankruptcy act. If the application of the 
trustée in question can be upheld as a part of the proceedings in bank-. 
ruptcy, then a suit to set aside a conveyance of real estate, or an action 
to recover real property, or any action at law or suit in equity against 
a third party claiming to own the property as against the bankrupt, 
might also be brought before the référée, and the only requisite to his 
jurisdiction would be that the bankrupt once owned the property sought 
to be recovered. This proposition cannot be assented to. 

When a référée may, and when he may not, proceed summarily in 
bankruptcy proceedings before him, is well illustrated in two cases in 
the Suprême Court, viz. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 L. Ed. 405 ; and Louisville Trust Co. v. Comingor, 184 U. S. 
18, 22 Sup. Ct. 293, 46 L. Ed. 413. 

In the former of thèse cases the bankrupt, a few days before an in- 
voluntary pétition was filed against hi.-n, and again on the same day it 
was filed, but a few hours before, transferred to his son over $14,300 
in money. After the adjudication the son was cited by the référée 
to appear and show cause why he should not be required to turn this 
money over to the trustée. The son appeared and challenged the juris- 
diction of the référée to make any order in the premises, but did not 
assert any claim to the money as his own or adverse to the bankrupt. 
The référée found from the évidence that the money belonged to the 
bankrupt and was held by the son only as agent or bailee of the bank- 
rupt, and made an order requiring him to turn the same over to the 
trustée within a specified time. This order was sustained by the 
District Court upon a pétition for review, but reversed by the Circuit 
Court of Appeals. It then came before the Suprême Court, and that 
court sustained the order of the référée and of the District Court ap- 
proving the same, upon the ground that no adverse claim to the prop- 
erty was asserted by the son, and that, inasmuch as the money was 
a part of the bankrupt estate, it was within the rightful power of the 
référée to require it to be turned over to the trustée. Upon the ques- 
tion of the authority of the référée the Suprême Court said: 

"There was no pretense that at the date of the flUng of this pétition In 
bankruptcy this money of the bankrupt * * » ^|iyas held subjeet to any 
adverse claim, or that the right or tltle thereto had been passed over to an- 
other. The position now taken amounts to no more than to assert that a 
mère refusai to surrender constltutes an adverse holding in fact, and there- 
fore an adverse claim when the pétition was filed, and to that we cannot give 
our assent. But suppose that respondent had asserted that he had the right 
to possession by reason of a claim adverse to the bankrupt; the bankruptcy 
court had the power to ascertain whether any basls for such a claim actually 
exlsted at the time of the flling of the pétition. The court would hâve been 
bound to enter upon that Inqulry, and in doing so would hâve undoubtedly 
acted within its jurisdiction, while its conclusion might hâve been that an 
adverse claim, not merely colorable, but real', even though fraudulent and 
voldable, exlsted in fact, and so that it must décline to flnally adjudlcate on 
the merlts. If It erred In its ruling either way, its action would be subject to 
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revlew. In this case, however, respondent asserted do rlght or tltle to the 
property before the référée, and the clrcumstances under whlch he held pos- 
session must be accepted as f ound by the référée and the District Court. The 
décisions of thls court under the présent law sustala the valldity of the 
action we are conslderlng." 

While the order of the référée and of the District Court approving 
it were sustained, the cause was remanded to the District Court, with 
directions to take such further proceedings as it might be advised were 
proper to prevent any injustice being donc. 

In the second of thèse cases Comingor was an assignée under a 
State statute for the benefit of the creditors of Simonson, Whiteson & 
Co. In administering the estate under the state statute he had incur- 
red expenses to a large amount. Subsequently Simonson, Whiteson & 
Co. were adjudged bankrupts and a trustée of their estate was duly 
appointed. Various proceedings afterwards occurred' in the state court 
and in the court of bankruptcy, the resuit of which was that Com- 
ingor was required to turn the fund over to the trustée in bankruptcy. 
In complying with this order he withheld his commissions as assignée, 
and the expenses incurred by him in the state court before the pro- 
ceedings in bankruptcy were instituted, upon the alleged ground that 
he was entitled to them as against the bankrupts or the trustée. The 
référée subsequently ordered that he turn the amount of thèse over 
to the trustée also, and this order was approved on a pétition for re- 
view, upon the ground that Comingor, by his acquiescence in the 
proceedings before the référée and in the court of bankruptcy with- 
out challenging the jurisdiction of either, had consented to their juris- 
diction. The Suprême Court said : 

"We hâve just held In Mueller v. Nugent, supra, that the District Court 
has power to ascertain whether In the partlcular Instance the claim asserted 
Is an adverse clalm exlsting at the tlme the pétition was flled, and accordlng 
to the conclusion reached the court wlll retaln jurisdiction or décline to ad- 
judicate the merlts. * * * in many cases jurisdiction may dépend on the 
ascertalnment of facts involvlng the merlts, and In that sensé the court ex- 
ercises jurisdiction in disposing of the preliminary inqulry, although the re- 
Bult may be that it flnds that it cannot go farther. And where. In a case llke 
that before us, the court erroneously retains jurisdiction to adjudicate the 
merlts, its action can be corrected on review. We are of opinion that, even 
If Comingor could bave consented to be pursued in thls manner, he dld not 
so consent. He was ruled to show cause, and the cause he showed defeated 
jurisdiction over the subject-matter ; that is, jurisdiction to proceed sum- 
marily. He dld not corne in voluntarily, but In obédience to peremptory or- 
ders ; and, although he partlcipated in the proceedings before the référée, he 
had pleaded his claims in the outset, and he made his formai protest to the 
exercise of jurisdiction before the final order was entered. He had been re- 
stralned from settling his accounts in the state court In the action pending 
there, and the District Court. Instead of dissolvlng the Injunction, declining 
jurisdiction, and leaving the lltigatlon to the state court, either in due course, 
or by plenary suit, adjudicated the merlts and entered a peremptory order 
that he should pay over, disobedience of which order was punishable by com- 
mltment. We think that in this there was error, and that the Circuit Court 
of Appeals was rlght in its decree of reversai." 

The rule deducible from thèse décisions is that, where a third 
party holds property. at the time of the bankruptcy merely as agent 
or bailee of the bankrupt, he may be summarily required by the 
référée or the court of bankruptcy to turn the property over to the 
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trustée ; but where he acquires the possession prier to the bankruptcy, 
and daims the right to hold the property as against the bankrupt or 
the trustée, then the authority of the référée, and of the court of 
bankruptcy in summary proceedings, is limited to determining wheth- 
er the claim made is colorable merely, or is in fact adverse to the bank- 
rupt, and according as it détermines that question will it deny or re- 
tain jurisdiction of the controversy. First National Bank v. Title 
& Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051. 

In the présent case there can be no doubt that Burns Bros, set forth 
in their answer facts showing that they acquired possession of the 
property prior to the bankruptcy, and asserted a claim thereto ad- 
verse to the bankrupts, and offered évidence before the référée tend- 
ing to support such claim. Upon this appearing, the référée should 
hâve declined to proceed further with the controversy and permitted 
the trustée to resort to a court of compétent jurisdiction to recover 
the property, if he, or the creditors, should so elect. 

The question remains: Does the failure of Burns Bros, to formal- 
ly challenge the jurisdiction of the référée, after pleading the facts 
relied upon by them, confer upon him jurisdiction to summarily dé- 
termine the merits of the controversy? The conclusion is that, under 
the ruling in Louisville Trust Co. v. Comingor, it does not. Obvious- 
ly Burns Bros, appeared before the référée in response to a notice to 
show cause why the application of the trustée should not be granted. 
They did so appear, and set forth the facts, and offered testimony in 
support thereof, upon which they based their right to this property, 
and the facts so shown defeated the right or jurisdiction of the 
référée to détermine the merits of the controversy. Their appearance 
was not voluntary ; and if, instead of denying the right of the trustée 
to the property, the référée had decided against Burns Bros., it seems 
clear that upon a pétition for review they could rightfully hâve for- 
mally challenged the jurisdiction of the référée, if that was necessary 
in addition to the facts pleaded and shown by them, and such chal- 
lenge would hâve been timely, under the décision in lyouisville Trust 
Co. V. Comingor. 

The question presented is quite apart from any that may arise where 
property is taken from the possession of the bankrupt, or the court 
of bankruptcy, after the institution of bankruptcy proceedings, or 
where the court bas acquired possession in the course of such pro- 
ceedings. In case of the former, the court bas the power summarily 
to require the return of the property to it. White v. Schloerb, 178 
U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. And in the latter the 
power inheres in the court of bankruptcy, as in every court exer- 
cising équitable jurisdiction, to inquire and détermine in a proper way 
the ownership of or right to the property in its custody, and award it 
accordingly. In re Rochford, 124 Fed. 187, 59 C. C. A. 388. And 
this, though the property may bave been wrongfully seized and 
brought into its custody. Krippendorf v. Hyde, 110 U. S. 276, 4 
Sup. Ct. 27, 28 L. Ed. 145. 

In Re Moody (D. C.) 131 Fed. 525, this court went to the verge 
in sustaining the action of the référée in directing a receiver to take 
possession of the property, and the possession of the receiver pur- 
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suant to such direction, under the circumstances there shown. But 
the property there was in the possession of the bankrupt at the time 
of the filing of the pétition in bankruptcy and the application for the 
appointment of the receiver, and he was dealing with it as his own 
to ail outward appearances, and the efïect of the holding of the référée 
was that the claim of the third party to it was fraudulent and color- 
able merely. The holding in that case should not be extended beyond 
the particular facts upon which it rests. 

The trustée has not petitioned for a review of the order of the 
référée, nor does he join in that of the creditors. He represents the 
creditors of this estate, and should by ail proper proceedings en- 
deavor to protect their interests. If he neglects to do so, they may 
be permitted to prosecute in his name such proceedings as he should 
prosecute. Chatfield v. O'Dwyer, 101 Fed. 797, 42 C. C. A. 30. Why 
he has not petitioned for a review of the order in question does not 
appear; but the facts, as disclosed by the pleadings and the évidence 
before the référée, are such that it is proper that the order should 
be reviewed, and the pétition of the creditors is permitted to stand 
for that purpose, the same as if presented by the trustée. 

The conclusion is that the référée erred in determining the merits 
of the controversy between the trustée and Burns Bros, regarding the 
property in question. His order will therefore be vacated, and the 
matter referred back to him, with directions to dismiss the applica- 
tion of the trustée, without préjudice, however, to his right, if he or 
the creditors shall so elect, to bring an action in any court of com- 
pétent jurisdiction, as provided in section 60b of the bankruptcy act 
as amended, to recover this alleged préférence. 

It is accordingly so ordered. 



In re GRAVES. 

(District Court, D. Vermont. July 31, 1908.) 

No. 1,686. 

Banketjptot— Secubed CEEDrroBs— Secubity Given by Third Pabtt. 

Bankr. Act July 1, 1898, c. 541, § 57h, 30 Stat. 560 (U. S. Comp. St 
1901, p. 3443), providing for the valuation of securltles held by secured 
creditors or their conversion into money, has no application to securltles 
whlch were not the property of the bankrupt, but of a third party ; and 
the fact that a creditor, holding the note of a corporation on whlch the 
bankrupt is Indorser, sets forth in his proof of clalm a mortgage glven by 
the corporation as a seeurlty, does not glve the court of bankruptcy Juris- 
diction ov.er the mortgaged property, except to see that Its proceeds are 
applled on the debt proved. 

In Bankruptcy. On review of décision of référée. 
O. M. Barber, for claimant. 
J. K. Batchelder, for trustée. 

MARTIN, District Judge. Graves, the bankrupt, filed his pétition 
in bankruptcy October 6, 1905, and was adjudged a bankrupt on the 
following day. The claimant filed his proof as a secured debt Feb- 
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ruary 14, 1906. His daim is based upon an original note executed by 
the Vail Light & Lumber Company, secured by a mortgage on both 
real and personal estate of said company; and he also filed his sub- 
mission in writing for the détermination of the value of his security 
under subdivision "h," § 57, c. 541, under "An act to establish a uni- 
form System of bankruptcy." Act July 1, 1898, c. 541, 30 Stat. 560 
(U. S. Comp. St. 1901, p. 3443). This note is dated January 17, 1902, 
and given for the sum of $35,000 to the order of A. L. Graves, the 
bankrupt, and J. D. S. Packer, with interest. The note was indorsed 
by both Graves and Packer, and was reduced by payments so that 
there was due, September 30, 1905, $20,579.61. Said mortgage was 
given by the Vail Light & Lumber Company to Graves and Packer, 
under date of January 17, 1902, to secure payment of said note and 
to "save said grantees harmless from ail loss, costs, damage, and ex- 
pense, by reason of indorsing said note, or renewal thereof, or any part 
thereof." Said mortgage was assigned by said Graves & Packer 
to the claimant September 11, 1903. The Vail Light & Lumber Com- 
pany is a corporation of which said bankrupt. Graves, and said Packer, 
were stockholders and directors. Prior to the filing of the pétition 
of said Graves in bankruptcy, the claimant brought foreclosure of 
said mortgage in the state court under date of August 21, 1905, and 
joined therein as parties défendant said Vail Light & Lumber Com- 
pany and one Hadley and one Simonds, who were then tenants under 
the Vail Light & Lumber Company, under a contract to occupy and 
improve the property of the said company, with a right of purchase 
of the equity therein. Service was made on the défendants, August 
22, 1905, and entered by spécial leave in said court October 2, 1905. 
Pétition taken as confessed and decree entered on the same day in 
accordance with a stipulation, which decree provided for the payment 
of $5,000 and costs on or before the Ist day of December, 1905, and 
the balance at a later time. The proof of the claimant's debt sets 
forth the facts relative to the foreclosure. No payment has been 
made, wherefore the title passed to the claimant December 1, 1905. 
The claimant advertised said property at public auction, and on June 
29, 1908, sold it for the sum of $15,500. 

On the 15th day of October, 1905, the claimant filed in the court 
of bankruptcy his pétition for leave to amend his proof of claim, and 
therein set forth the fact that payments had been made, reducing 
the amount due on said note from $35,000 to $20,579.51; that the 
foreclosure proceedings had been consummated by a decree; that 
the défendants had failed to redeem; that the property covered by 
said mortgage was worth $15,500; that he had expended in the care, 
préservation of the property, foreclosing, advertising, and selling the 
same $350, and in taxes $850. The trustée filed objections to the 
proof of said claim, setting forth, among other things, that the claim- 
ant took his decree of foreclosure for the full amount claimed to be 
due upon said note; that he took possession of the property without 
the knowledge or consent of either the bankrupt, Graves, or Mr. 
Packer, and that he did not join either of thèse parties as défendants 
in his foreclosure; that after the decree became absolute, by the non- 
f)ayment of $5,000 and costs, December 1, 1905, the claimant, while 
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in possession and control of said property, sold the same and appro- 
priated the proceeds thereof to his own use, and ail this without leave 
of the court of bankruptcy, notwithstanding that in the proof of his 
debt, filed February 14, 1906, he submitted his said mortgage security 
to the court of bankruptcy to be valued in accordance with said sub- 
division "h" of section 57 of the bankruptcy act of 1898; that the 
value of said property so taken under and by virtue of the decree of 
said- court was more than the total amount due on said note, where- 
fore the claimant has been paid in full. There are many other objec- 
tions set forth not necessary to be stated hère. 

It appears that the trustée consented to the allowance of the claim- 
ant's claim by the court of bankruptcy at $5,451.15, subject to the ap- 
proval of the creditors and the court. A meeting of the creditors of 
the bankrupt, Graves, was called for the purpose of considering the 
same. Sixty-eight creditors hâve proven unsecured debts amounting 
to upwards of $33,000. Fifty-nine creditors, representing between $8,- 
000 and $9,000, did not appear or vote upon said compromise. Nine 
creditors, representing $24,917.92, voted in favor of the compromise, 
and none against it. Subsequently the matter vi^as submitted to the 
référée, who held that the property covered by the claimant's mortgage 
must be treated as assets of the bankrupt, and should hâve been ad- 
ministered under the provisions of said subdivision "h" of section 57, 
the same as though it was a part of the bankrupt's estate; that the 
claimant, having failed to follow the provisions of said act, has no 
standing in this court and declined to approve said compromise. He 
iinds the property taken by the claimant is worth at least $18,000; that 
the claimant's sale of the property is a conversion, and, it being with- 
out leave of this court, also bars his right of recovery herein; that the 
proposed amendment in the proof of claim amounts to a new claim, 
and, it being nearly two years after the adjudication, is excluded by 
statute. 

It is apparent that the assets covered by the claimant's mortgage 
cannot be administered by the trustée as the assets of Allen L. Graves, 
bankrupt. The mortgage was given by the Vail Light & Lumber 
Company, which is a corporation, and it covers the property only of 
that corporation. The référée assumes that, as the bankrupt Graves 
was a large stockholder, director, and creditor of that corporation, its 
property may be included as Graves' assets. Under this ruling any 
director, stockholder, or creditor of a corporation becoming bank- 
rupt would bring into the court of bankruptcy the assets of the cor- 
poration. If this were so, and two or more creditors, directors, or 
stockholders should become bankrupt at the same time, serious diffi- 
culties would arise, as the trustée of each would demand the assets 
of the corporation, and, though the corporation might be solvent, the 
bankruptcy of any one of its stockholders or creditors might put it 
out of business. 

The référée refers to the décision of this court in the case of Rut- 
land County National Bank v. Graves (D. C.) 19 Am. Bankr. Rep. 
446, 156 Fed. 168, as authority in this case. The question in that 
case was whether a payment made by the bankrupt. Graves, to the 
said Rutland County National Bank, within four months of bank- 
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ruptcy, was made with intent to prefer, and received under such cir- 
cumstances as would charge the officers of the bank with knowledge 
of the bankrupt's insolvency at the time of the payment. In that 
case it appeared that the immédiate cause of the insolvency of Mr. 
Graves was the burning of a valuable mill belonging to said cor- 
poration, the Vail Light & Lumber Company, after said claimed act 
of préférence, and at a time when the bankrupt was the indorser of 
a large amount of the obligations of said corporation. The question 
then under discussion was one of intent on the part of the bankrupt 
in making the payment in question. The court then used this lan- 
guage : 

"Counsei for the trustée forclbly and ably présentée the theory that there 
must be added to the bankrupt's personal liabilities hls liablllties on the Vall 
Llght & Lumber Company notes, whlch amounted to many thousand dollars. 
I concur In thIs vlew; but [by derlcal error it Is printed "not"] even then 
the property of the Vail Light & Lumber Company may be treated as assets 
in conslderlng Mr. Graves' Intent In making the payment." 

This is far from holding that the assets of the Vail Light & Lumber 
Company are to be administered by the trustée of said Graves' bank- 
rupt estate, but far from it. Said subdivision "h" of section 57 reads 
as foUows: 

"The value of securltles held by secured ereditors shall be determlned by 
convertlng same into money according to the terms of the agreement pur- 
suant to which such securltles were delivered to such ereditors or by such 
ereditors and th« trustée, by agreement, arbitration, compromise, or litigation 
as the court may direct and the amount of such value shall be credited upon 
such clalms and a divldend shall be paid only on the unpaid balance." 

The only case cited by the référée that especially applies to the 
question of the application of property mortgaged by some outside 
party or a stranger to secure a note indorsed by a bankrupt that at 
ail sustains the position of the référée in holding that the property 
of the Vail Light & Lumber Company, covered by claimant's mort- 
gage, must be treated as the assets of the bankrupt, Graves, is In re 
Mertens (D. C.) 14 Am. Bankr. Rep. 326, 134 Fed. 101. This Mer- 
tens Case is a décision of the District Court. It was appealed and re- 
versed by the Circuit Court of Appeals. 15 Am. Bankr. Rep. 362, 
144 Fed. 818, 75 C. C. A. 548. Judge WaUace, speaking for the 
court, in his opinion states as foUows : 

"The provisions of the présent bankrupt act requlrlng secured ereditors 
to surrender préférences, and when the securlty is not preferential to bave Its 
value determlned, as a condition précèdent to the allowance of the clalm, bave 
no application to cases In whlch the securlty was not the property of the 
bankrupt. • • •" 

In view of the language of Judge Wallace in the Mertens Case, it 
is useless to cite further authority; for that settles the law on this 
question in this circuit. In fact I can find no authority, under any 
statute like subdivision "h" of section 57, that holds that the court 
of bankruptcy may reject a claim secured by mortgage on the prop- 
erty of a stranger without bringing in the mortgaged property to be 
administered by the court of bankruptcy, except two or three cases 
under the Massachusetts state insolvency statute, and those cases 
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have been carefuUy considered by the fédéral court and held not to 
be authoritative. In re Cram, Fed. Cas. No. 3,343. 

The fact that the claimant, in presenting his proof of claim, ten- 
dered the property of the Vail Light & Lumber Company covered by 
his mortgage to the considération of the bankrupt court, can have 
no effect, because such an act does not give the court jurisdiction of 
the property, so long as there are other rights involved. There were 
tenants, other stockholders, and creditors of said corporation having 
an interest in that property. The court of bankruptcy could not 
foreclose thèse rights. Besides, foreclosure proceedings were pend- 
ing in the state court when Mr. Graves filed his pétition and was ad- 
judged a bankrupt. It was perfectly proper for the claimant to pro- 
ceed with his foreclosure to a decree. Had he asked leave of the 
court of bankruptcy to have done so, he would have been informed 
that the bankruptcy court had no jurisdiction over that property, so 
far as its title was concerned, except to ascertain its value and see 
to its proper application in payment on the note so indorsed by the 
bankrupt whenever said note may corne under its jurisdiction by 
presentment for allowance against the bankrupt. The court of bank- 
ruptcy, in the exercise of its équitable powers, may refuse the claim- 
ant any right to share, or may reduce the amount upon which he 
may take contribution, in dividends, on the ground that he has ob- 
tained satisfaction, in whole or in part, out of property pledged as 
collatéral security by some third person. Mr. Clément was entitled 
to prove his claim for the amount due thereon; but, having fore- 
closed on the property of another and obtained full and complète title 
thereto, he should have dividends only on the balance after deduct- 
ing the value of the mortgaged property which he has received from 
said corporation, which is his principal debtor. It being made to ap- 
peàr by the finding of the référée that said mortgaged property is 
worth at least $18,000, this court should not and does not reverse the 
référée in the exercise of his discrétion in declining to confirm said 
compromise. 

The cause is referred back to the référée to find the balance due on 
said note after deducting the value of the property covered by said 
mortgage and taken under said decree. If the counsel for the trus- 
tée and the counsel fOr the claimant agrée as to what that balance 
should be, the référée is instructed to report that fact, with the 
amount agreed upon, to the court. 



CXJLnMBIA DREDGING 00. v. SANFORD & BROOKS CO., Inc 
(District Court, E. D. Virginia. July 3, 1908.) 

SHIPPING— CHABTER— HlRING or SCOWS— LiABÏLITY FOR REPAIES. 

Libelant furnlshed a tug and three scows to respondent to be employed 
i In certain dredglng work at a stated hlre, the contract providlng that re- 
spondent should keep the scows In as good repalr as when received, and 
return them In like condition, ordinary wear and tear excepted. When 
the scows were tendered, respondent objected to thelr condition, and they 
were extenslvely repalred by libelant to fit them for the work on eom- 
pletion of which repairs they were accepted and the hire commenced. 
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Held, that respondent could not charge llbelant -Wlth the cost of repairs 
made on thein thereafter without llbelant's knowledge or consent or wlth 
the tlme lost whlle so laid up; such repairs elther belng such as respond- 
ent was requlred to make uuder Its contract or structural changes made 
for its own advantage. 

[Ed. Note. — For cases In point, see Cent. Dig. roi. 44, Shipplng, S 151.] 

In Admiralty. Suit to recover for hire of tug and scows. 

Henry R. Miller and Nat. T. Green, for libelant 
Hughes & Little, for respondent. 

WADDILL, District Judge. This case îs now before the court 
upon exceptions to the report of Commissioner John B. Jenkins, to 
whom the same was referred by decree of April 3, 1906, for the pur- 
pose of stating the accounts between the parties, respecting the tranS' 
actions set up in the libel and cross-libel filed herein. 

The case is briefly: The Virginia Dredging Company, under whom 
libelant daims by assignment, on or about the 34th day of May, 1904, 
contracted to hire the tug E. J. Codd and three scows. Nos. 9, 10, 
and 11, to the respondent Sanford & Brooks Company, Incorporated, 
to be used in carrying out the contract between the latter company 
and the United States government for cutting off Hospital Point, in 
the Elizabeth river, Norfolk, Va. The respondent contracted to pay 
as hire for the tug the sum of $1,263 per month, and also to furnish 
coal for it, the libelant to furnish the crew. Respondent likewise 
agreed to pay hire of the scows at two cents per cubic yard, govern- 
ment measure, per day, except Sundays. At the time of making the 
contract, the tug and scows were at New London, Conn., and were 
to be delivered as soon as practicable to the respondent at Norfolk, 
Va., and respondent agreed to pay $600 on account of the towage of 
the plant to Norfolk. The transfer was regularly made, and the tug 
and scows turned over to the respondent in the month of May, 1904, 
and continued in its service for some 14 months, with the exception 
of the tug, which was burned on the 2d of December. The libel in 
this case is filed to recover an alleged balance of $3,436.99 for hires 
of the plant, and also to recover the further sum of $1,823.58, with 
interest from October 18, 1905, alleged to hâve been expended by the 
libelant in repairing the scows upon their redelivery to libelant in 
Norfolk, at the termination of the work, in order to put them in the 
condition in which they were when delivered to the respondent at the 
commencement of the work, reasonable wear and tear excepted. The 
respondent filed a cross-libel, in which it denied ail liability for the 
$1,833.58, and insisted that, instead of owing anything to libelant, the 
libelant was indebted to them as.follows: (a) For repairs placed upon 
the scows, $1,831.98; (b) for time lost for scows being repaired, 
$1,932.60; (c) for time lost by tug and expenditures made for tug 
hired in lieu of the E. J. Codd, $694.63. The commissioner allowed 
the libelant the full amount of $3,426.99, balance due on the hiring, 
and entirely rejected the libelant's item of $1,822.58 for expenditures 
for repairs made upon the scows after their rctum by the respondent 
He also disallowed entirely item "c" of libelant's offset, allowed on 
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account of item "b" $1,610.36, and ail of item "a" of the offset, mak- 
ing the account as thus passed upon by him stand as follows : 

Duelibelant on account of hirlng $2,426.99 

Due respondent for repairs , $1,831.98 

For loss of time while scows being repaired 1,610.36 

$3,442.34 

— leaving a balance due by libelant to respondent of $1,015.35, with 
interest from June 1, 1905, as an excess of the claim proved by thé 
respondent over the claim of the libelant. It is as to the correctness 
of thèse findings of the commissioner that the court has to décide. 
The respondent has not excepted to the commissioner's report, and 
hence no ruling is necessary as to the rejection of item "c" of its 
counterclaim, or of the réduction made in item "b," or to the allowance 
to the libelant for the hire of itS plant, and leaves only necessary for 
considération the propriety of his rulings, first, in rejecting the libel- 
ant's claim of $1,822.58 for repairs to the scows after their return; 
second, for the allowance of $1,831.98 to the respondent for repairs 
done upon the scows pending the work, and of $1,610.36 for loss of 
time while the repairs were being made on the scows. 

The conclusion reached by the court is that the commissioner was 
right in rejecting the claim of libelant for $1,832.58 for repairs made 
on the scows after their return, and that the exception to his report in 
that respect should be overruled. It is true that the libelant spent 
this sum before again putting them in commission, but it does not nec- 
essarily foUow that the respondent had not reasonably complied with 
its undertaking to keep them in as good repair as when received, ordi- 
nary wear and tear excepted. Certain it is that the libelant should 
hâve had this question settled at the time the scows were returned, 
and not hâve received them and made the repairs without notice to 
the respondent. The allowance to respondent of the sum of $3,442.34 
for work done upon the scows pending the progress of the work, 
and for loss of time while such repairs were being made, présents for 
the considération of the court the true meaning of the agreement un- 
der which thèse scows were hired, and whether or not the particular 
work charged for was what respondent, and not the libelant, should 
hâve done, and, if the libelant is responsible at ail, whether the lia- 
bility extends to ail of the repairs in question, and whether the charges 
for loss of time incident to the work are reasonable. The court is 
quite clear that the libelant is in no manner liable for repairs of a 
structural character upon the scows found by the respondent during 
the progress of the work, to be désirable for its particular business in 
hand, and the court is likewise clear that the allowance of $1,610.36 
for loss of time of thèse scows while -putting $1,831.89 of work upon 
them is unreasonable. Sovereign of the Seas (D. C.) 139 Fed. 812. 
Should an allowance be made at ail on account of thèse items of off- 
set, that made on account of repairs should be modified so as to ex- 
clude the cost of the structural changes aforesaid, and the allowance 
for lay-off during the repairs and changes should be materially reduc- 
ed. A striking illustration of this is found in the charge of $873.12 
for 51 days' loss of work on scow No. 10 at $17.12 per day, whereas 
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the cost of the work covering the saxne period was $9.12 per day, 
aggregating $465.04; in other words, an allowance of 51 days to do 
$465 of work, and charging for such time $17.12 per day for the lay- 
ofï of the vessel, giving the respondent a handsome bonus for keeping 
the scow in the repair shop, instead of in the water. No formai 
charter party was entered into betvveen the parties for the hiring of 
the plant, and what was the real undertaking between them can only 
be ascertained from the correspondence on the subject, in the light 
of the verbal explanations made by the actors of what occurred at the 
time of the transaction in question. In the letter of 23d of April, 
1904, from respondent's vice président to the président of the libelant 
Company, it is said: 

"Confirmlng our conversation of thls morning over the long distance phone, 
beg to State that we agrée to take your tugboat E. J. Codd at $1,200 per month, 
we to furnlsh coal, and your three scows, Nos. 9, 10 and 11 at 2^ per cublc 
yard per day on government measurement, It belng understood that we wUl 
keep the scows In as good repair as they are when reeeived and retum them 
in like manner, ordinary wear and tear excepted. It is also uBderstood that 
you should deliver thèse scows and tugboat to us at Norfolk as soon as it Is 
practicable to do so, and you are to pay $1,400 for towing them from New 
London, Conn., to Norfolk, of which amount we agrée to pay $600, provided we 
keep the scows for six months or longer ; or if you requlre the use of them soon- 
er that we are to pay $100 of the $600 for each month that we keep them — ^that, 
if we keep the scows one month, we would pay you $100 of this tow bill. 
If we keep them three months, we pay you .$300 of thls tow blU, and so on. 
You hâve the privilège of taklng them back at any time by giving us reason- 
able notice that you want them. By reasonable notice we understand that 
you would glve us ten days' notice. Of course, we should prêter a longer 
notice if convenient for you to give It to us." 

A change was made from $1,300 to $1,263 for the hire of the tug 
in subséquent correspondence, and it was agreed that the respondent 
would retain the plant, unless libelant called for its retum, upon no- 
tice as contemplated in the letter above, during the period of the 
government work in removing Hospital Point, and the question of 
libelant's having the scows properly treated with a view of preventing 
destruction from worms was considered and agreed upon. The lan- 
guage of this letter, which embodied the substance of the understand- 
ing between the parties, seems too plain to admit of serious doubt. It 
clearly contemplated the delivery to and acceptance of the plant by 
the respondent in a "seaworthy" or what might be more properly de- 
scribed as stated by respondent's witness McCoy, a shipbuilder, a 
"good working condition for the work they were to do there," mean- 
ing the removal of mud from the eut ofï in question, within the har- 
bor of Norfolk. This plant was brought down from New London to 
Norfolk, and turned over to respondent's représentatives; but the 
question of the condition of the scows was raised, and fully considered 
before their formai acceptance, and the libelant spent some $3,000, and 
as much as $1,500 on a single scow, being scow No. 10, to place them 
in satisfactory condition for the work in hand, and, with a view of 
arriving at an understanding as to the delivery and acceptance of the 
scows, a meeting was held between the parties in the city of Baltimore 
on the 33d of May, 1904, at which the matter was settled, and, to the 
•end of having no misunderstanding, the vice président of the respond- 
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ent then and there addressed to the président of the predecessof of the 
libelant the following communication : 

"Dear Sir: Referring to our Interview to-day, we understand the following 
to be the resuit: We agrée to pay you for tug Codd $1,262 a month Instead 
of $1,200. In regard to the scow hlre, we agrée to pay you for the yardage 
that the scows hâve produced In accordance wlth the statement enclosed here- 
with, It belng understood that we wUl not take the three scows untll they are 
flnally overhauled and turned over to us. No. 11 haviug been completed and 
turned over to us on the 16th Instant, No. 9 we understand was turned over 
to us on Saturday last, May 21st, and No. 10 Is now under repairs." 

By subséquent correspondence it is shown that scow No. 10 was 
accepted on June 21, 1904. 

The repairs charged for, and which form the subject of the excep- 
tion under considération, were ail made subséquent to this final ac- 
ceptance of the scows, and at periods covering from one to five months 
thereafter, and in the opinion of the court the changes are made up 
chiefly of such items of repairs as became necessarily incident to the 
working of the scows, or of improvements rather of a permanent 
character in the structural make-up of the scows which respondent saw 
fit to make for its own convenience, and the better handling of the 
same. Manifestly improvements of the latter kind could not be made 
at libelant's cost, and without its knowledge and consent, and thosé 
of the former class were clearly such as the contract of hire contem- 
plated the bailee should make. Whether it be that the understanding 
between the parties meant that the scows should be in a "seaworthy" 
or in a "good working condition for the work they were to do there," 
this condition evidently had relation to the time of their acceptance, 
and not that they were always to remain so during the indefinite period 
of the hire, and that they were to be so maintained by the libelant. 
Such a view is not only inconsistent with the plain terms of the under- 
taking, but at variance with everything that was donc. Had that 
been the idea of the parties, the question of the condition of the scows 
at the time of acceptance would hâve been utterly immaterial, as the 
respondent would simply hâve had to lay off the scows for repair 
at libelant's expense. The letter last copied of May 33, 1904, con- 
tains this significant language : 

"It belng understood that we will not take the three scows untll they are 
flnally overhauled and turned over to us." 

And in the first letter above copied of April 23, 1904, is this provi- 
sion : 

"It belng understood that we wlll keep the scows In as good repalr as they 
are when received, and return them in Uke manner, ordinary wear and tear 
excepted." 

The repairs and improvements charged for being either of the kind 
for which libelant should not be held responsible, or of the character 
that respondent, and not the libelant, should hâve made, the exceptions 
to the commissioner's report allowing $1,831.98 therefor and $1,610.36 
for loss of time of the scows while repairs were being made, should 
be sustained, and from this it foUows that a decree should be entered 
in libelant's favor for $3,426.99, instead of $1,015.35 in favor of re- 
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ispondent, with interest from June 18, 1905. This would at least seem 
to be more in keeping with the meting out of justice between the par- 
ties. To sustain the report would be to allow the respondent who 
chose to retain the scows in his possession to get them free of rent to 
the extent of the amount sued for of $3,426.99, to hâve a decree over 
against libelant for $1,015.35, and the latter to lose, in addition, the 
sum of $1,833.58 found necessary to be expended to put the scows 
in working condition at the time of their return. 

The court is not unmindful of the weight that should be given to a 
master's report, but cannot see its way clear to foUow the conclusions 
reached in this case, as the same are, in the judgment of the court, 
plainly erroneous, and hence should not be adopted. The Carib Prince, 
170 U. S. 655, 658, 18 Sup. Ct. 753, 42 L. Ed. 1181 ; The Wildcroft, 
201 U. S. 378, 387, 26 Sup. Ct. 467, 50 L. Ed. 794; The Sappho, 
94 Fed. 545, 36 C. C. A. 395. 

A decree may be entered carrying out the views herein expressed. 



UNITED STATES v. SIXTY-SIX CASES OP CHEESE et al. 

UNITED STATES v. SEVENXY-NINE BAGS OF CHEESE. 

(District Court, B. D. New York. February 22, 1908.) 

•CUSTOMS DtJTIES— FOBFKITUBK— COMPLETED FbAUD. 

Construlng Customs Administrative Act June 10, 1890, c. 407, 5 9, 26 
Stat. 135 (U. S. Comp. St. 1901, p. 1895), providlng tliat if any person 
"shall make or attempt to make any entry of imported merchandlse by 
means of any fraudulent or false involce, • • * by means wbereof 
the United States shall be deprived of the lawful duties, * * * such 
merchandlse * • • shall be forfeited," held, that it Is not essential 
that there should be a completed fraud upon the United States, but that 
it is enongh if the act or attempt Is of a character caleulated to deprive 
the United States of duty. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 15, Customs Duties, 
i§ 263, 264.] 

In Rem. On information for forfeiture. 

The full titles of thèse two cases are United States v. Sixty-Six 
Cases of Cheese, Fifty Cases of Cheese, and Twenty-Five Bags of 
Cheese (Constantine M. Crapsitis, Claimant), and United States v. 
Seventy-Nine Bags of Cheese (Michael Pollis, Claimant). 

William J. Youngs, U. S. Atty., and S. Brewster Strong, Asst. U. 
S. Atty. 
Everit Brown, for claimants. 

CHATFIELD, District Judge. An information has been filed 
against a certain quantity of cheese seized by the agents of the Treas- 
ury Department after entry. The cheese had been imported subject to 
a .spécifie duty, and the formai entry at the Custom House is charged 
to hâve been made by means of a certain false and fraudulent invoice, 
known to the importer to be false, in that the quantity of cheese was 
understated. The forfeiture is based upon the provisions of Act Cong. 
June 10, 1890, c. 407, § 9, 26 Stat. 135 (U. S. Comp. St. 1901, p. 1895). 
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Criticism of thîs information is made because no allégation îs con- 
tained therein showing a completed fraud upon the United States. 
This is based upon the décision in the case of United States v. Ninety- 
Nine Diamonds, 139 Fed. 961, 965, 72 C. C. A. 9, 13, 2 L,. R. A. 
(N. S.) 185, in which the court says: 

"Section 9 créâtes and prescrlbes a punlshment for no act which does not 
deprlve the United States of some of its lawful duties." 

The language of section 9 is : 

"That if any owner, importer, consignée, agent, or other person shall 
inake or attempt to malce any entry of imported merchandise by means of 
any fraudulent or false invoice, * • * by means whereof the United States 
shall be deprived of the lawful duties or any portion thereof, accruing upon 
the merchandise or any portion thereof, embraced or referred to in such in- 
voice, • • » such merchandise • » * shall be forfelted. • » » " 

The case of United States v. Ninety-Nine Diamonds, supra, dis- 
cusses what may be the effect of the words "by means whereof the 
United States shall be deprived of the lawful duties," and, while it 
applies thèse words to every portion of the statute, the entire déci- 
sion is directed to the point that an actual defrauding of the govern- 
ment must be involved in the conséquences of the fraudulent act. 
On page 971 of 139 Fed-, page 19 of 72 C. C. A. (2 h. R. A. [N. S.] 
185), the court uses the following language: 

"As there is no évidence that it deprived, or was intended to deprlve, the 
government of any of its revenues, the use of it did not constitute an offense 
imder the law." 

The prior cases of United States v. Cutajar (C. C.) 60 Fed. 744, and 
United States v. Rosenthal (C. C.) 126 Fed. 766, are in point, and are 
not overruled by the case of United States v. Ninety-Nine Diamonds, 
supra, which differs from them on the other proposition. The case of 
United States v. Boyd, 24 Fed. 692, seems to more nearly state (at 
page 694) the effect of section 9, in so far as the question now under 
discussion is concerned. The court says: 

"If the act or attempt is to enter merchandise by a false statement, etc., of 
a character which is calculated to deprive the United States of duty, the 
statute is satisfied. The use of the future tense is consistent with this In- 
terprétation. If the statute had used the word 'will,' instead of 'shall,' no 
one would doubt that this would be the meaning." 

While this case arose under the former statute, nevertheless the 
language cons'idered is entirely the same, and the décision applicable 
to the présent situation. 

The exceptions to the information will be overruled. 
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UNITE» STATES v. TWENTY BOXES OF C3HEESE3. 

UNITED STATES T. TWO HUNDRED AND TBN HAIiF-OASES OF FIGS 

et al. 

(District Court, B. D. New York. AprU 4, 1908.) 

1. C5UST0MS DUTIES— FOKPEITUEE— FEAUDXJLENT ENTBT— FAIfiB STATEMENT BÏ 

Shippee— Innocence of Person Makinq Entby. 

Where merchandise 1b Innocently entered by a person on an Involce 
fraudulently made eut by the foreign shipper, It Is not Uable to for- 
feiture under Oustoms Administrative Act June 10, 1890, c. 407, § 9, 
26 Stat. 135 (U. S. Comp. St. 1901, p. 1895), provlding such penalty where 
an importer "or other person" makes a customs entry of imports "by 
means of any fraudulent or false Invoice," etc. 

2. Same — ^FAtSB Statement of Weigh'i?— Consummatton of Feaud. 

Under Customs Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 
135 (U. S. Comp. St. 1901, p. 1895), providing for forfaiture of importa 
eutered by means of a false Invoice, etc., the falsification must be such 
that If eonsummated It would deprive the United States of lawful dutles. 
But if by Itself, without further wrongful acts, It could not. In the 
regular course of procédure, produce such resuit, forfeiture Is not In- 
curred, even though there may hâve been wrongful Intent. 

In Rem. On exceptions to informations for forfeiture. 

William J. Youngs, U. S. Atty. (S. Brewster Strong, Asst. U. S. 
Atty., of counsel). 

Hatch & Clute (Walter F. Welch, of counsel), for claimant. 

CHATFIELD, District Judge. Certain property, consisting in one 
case of 20 boxes of cheese, and in the other of 210 half-cases of figs 
and 59 cases of figs, has been seized by the officers of the customs 
service, and the United States attorney for the Eastern district oï 
New York has filed a separate information asking for the forfeiture 
of thèse goods, alleging a violation of the provisions of Act Cong. 
June 10, 1890, c. 407, § 9, 26 Stat. 135 (U. S. Comp. St. 1901, p. 
1895). The language of this section has been recently interpreted by 
this court, with référence to the meaning of the words "making or at- 
tempting to make an entry," and it was there held that the false in- 
voice or false statement by means of which the entry was made must 
be of such a character that, if eonsummated, the falsification would 
deprive the United States of some of the lawful duties accruing upon 
the merchandise. 

So far as the présent information against 210 half-cases of figs 
and 59 cases of figs is concerned, the form of the allégation is the 
same as in the former case, and is, in effect, that a seizure has been 
made of certain goods entered by one Théodore Economu, as importer, 
owner, and agent, with intent to defraud the revenue of the United 
States, by declaring in the invoice and entry a smaller weight of figs 
than the amount which the said Economu knew was contained in the 
cases, with the further allégation that thereby the said Economu in- 
tended and attempted to defraud the United States of a portion of the 
duties due upon that merchandise. 

The information against the 20 boxes of cheese, on the other hand, 
contains a statement: That a seizure has been made of 20 certain 
163 F.— 24 
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boxes of cheese, of the value of $1,193.39, entered by one Théodore 
Economu, on the 26th day of December, 190?, under entry No. 342,- 
585, the merchandise having been imported by means of the steamer 
Alice, from a foreign port, to wit, Patras, Greece; that on the 27th 
day of November, 1907, at Calamata, Greece, one Michalakeas was 
"the owner, importer, and consignée" of the said merchandise, and did 
then make the required invoice, wherein the said Michalakeas did 
déclare an intention to enter the goods at the port of New York; 
that the weight of the said 20 boxes of cheese was 1,282 kilograms, 
when in fact the actual weight was 1,770 kilograms, as the said Mich- 
alakeas well knew; that the said Michalakeas made a false invoice, 
with the intent to deprive the United States of lawful duties upon a 
portion of the merchandise upon entry at the port of New York; 
and that thereby the said Michalakeas was guilty of making a false 
and fraudulent statement of the weight of the said cheese, whereby 
the United States was to be deprived of a portion of the lawful duties 
thereon. 

Objection is raised to each of thèse bills of information on one 
ground, while a second or further objection is made to the latter bill 
with respect to the 20 boxes of cheese. Thèse objections must be 
taken up separately. 

Considering first the second objection to the information relating 
to the 20 boxes of cheese, let us consider what violation or ground of 
forfeiture is charged. The information sets forth a wrongful act 
upon the part of said Michalakeas, at a Grecian port, and that the 
false invoice was made with the intent to bave the United States de- 
prived of certain duties when the goods should be entered at the port 
of New York, 

Section 9 of the Customs Administrative Act provides substantially 
as follows: 

"If any owner, Importer, consignée, agent, or other person shall make or 
attempt to make any entry of Imported merchandise by means of any fraudu- 
lent or false invoice, * • * or by means of any false statement, written 
or verbal, * ♦ * or shall be guilty of any wlllful act or omission by means 
whereof the United States shall be deprived of the lawful duties, or any por- 
tion thereof, accruing upon the merchandise, * • ♦ such merchandise, or 
the value thereof, to be recovered from the person making the entry, shall be 
forfelted, • « • and such person shall, nnon conviction, be fined for such 
offense * • • or be Imprisoned. • • * " 

It will be noted that there is no provision in this statu te requiring 
knowledge on the part of the "person" referred to, except in so far 
as such knowledge is necessarily inferred from such language as "will- 
ful act," "false invoice," "false statement," and "fraudulent practice." 
The section is one in which, under some circumstances, knowledge 
and wrongful intent might be a necessary inference from the act it- 
self. On the other hand, the language of the statute is capable of the 
interprétation that the falsity and fraudulent quality of the paper or 
information is made the basis of the forfeiture, and that the goods 
of a consignée or person making the entry might be forfeited and the 
amount recovered, because of the fraud of some other person, even 
in the event of entire innocence of that fraud in the mind of the per- 
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son entering the goods. So far as the criminal provisions of the sec- 
tion are concerned, scienter is not made a necessary allégation, except 
in so far as the acts prohibited imply some responsibilities, in order to 
make out any offense whatsoever. As in many other statutes, if a per- 
son shuts his eyes to wrongdoing, or becomes a party to the transac- 
tion, in such a way as to make himself responsible for the conséquen- 
ces, his knowledge, or lack of knowledge, of the actual wrongdoing, 
may be immaterial. The government seems to hâve proceeded on this 
theory in charging fraudulent practice against Michalakeas, in Greece, 
and in demanding forfeiture because of this fraud, with no allégation 
of fraud or guilty knowledge on the part of Economu, who actually 
entered the goods in the United States. 

This point, however, has been recently passed upon adversely in 
the case of One Silk Rug (decided by the United States Circuit Court 
of Appeals, Third Circuit, upon the 30th day of January, 1908, and 
printed so far only in the form of Treasury Décision No. 28,779) 158 
Fed. 974. The Circuit Court of Appeals states the position of the 
government, in that case, substantially as outlined above to be the 
government's position in the case at bar, and then uses the following 
language : 

"We cannot accède to such a construction. This statute must be construed 
as a whole. * • * The statute, down to the last four Unes, * * • had 
to do whoUy wlth the forfeiture proceeding. ♦ * * To détermine who 
'such person' and what 'each offense' Is, we resort to tho forfeiture clause. 
It foUows therefore that unless such forfeiture clause requires a guilty 
scienter and intent on the part of the forfeitor, Congress had, by the crime 
clause, subjected to fine and imprlsonmeut one guiltless of criminal Intent" 

The court then says that the words "fraudulent," "false," and_"will- 
ful," quoted above, imply the necessity of a guilty scienter and intent, 
and that the remedy lies in législative amendment rather than in a 
différent construction. 

This décision is at présent the authoritative détermination of the 
courts upon this section, and should be cont'roUing in the présent case. 
The information in question, however, is not to be considered insuffi- 
cient, solely because of this failure to allège scienter. The allégations 
do not show falsity as to matters which by themselves would occasion 
any fraud upon the United States, nor effect the deprivation of any 
duty. The falsity alleged consistée! of an understatement of weights 
of articles which are subject to a spécifie duty, and in which the final 
liquidation of that duty must be taken into account before it can be 
determined whether the United States would be or actually was de- 
prived of any part of that duty. Exceptions are taken to each of the 
informations on this ground, and as has been said, following the 
language of the case of United States v. Boyd (C. C.) 24 Fed. 692, 
the fraudulent act must be one which is calculated to deprive the 
United States of duty, in order to satisfy the statute. And in the 
case of United States v. Ninety-Nine Diamonds, 139 Fed. 961, 72 C. 
C. A. 9, 2 L. R. A. (N. S.) 185, the court holds that a mère immaterial 
false statement, from which no deprivation could resuit, is insuffi- 
cient to bring the act within the law. The tax to be paid is ultimately 
determined from a return made by the weigher or other officiai who 
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examines and certifies the dutiable amounts or quantîtîes of goods. 
The duty is not finally figured out from the invoice, and, without the 
assistance of some further fraud or collusion on the part of the gov- 
emment employés, a mare misstatement in the invoice, of the quantity 
of goods in the importation, would resuit neither in any fraud upon 
the United States, nor any deprivation of duty. Government officers 
must be presumed to do their duty, and informations charging a dévia- 
tion from the regular course of procédure must show a wrongful act 
or succession of wrongful acts, from which the deprivation of duty 
would resuit, if the attempt should not be frustrated. If known to 
the importer or consignée, and included by him with fraudulent in- 
tent, such use of the false invoice might be one step in an attempt to 
defraud the United States, but the full attempt should be charged. 

The informations in question do not even allège that the govern- 
ment was or would be deprived of any duty, nor that the false in- 
voice could hâve any effect, or was or would be used for liquidating 
the duty. The allégation of each information is that the false invoice 
was used in making an entry, with the intent in the person using it 
to deprive the United States of a portion of the lawful duty accruing 
on the goods entered. The information allèges wrongful intent, as 
if a criminal charge was the object of the allégations, but no other 
purpose or plan of opération, by which deprivation of duties or loss 
was or could be the resuit, is stated or suggested. An allégation of 
intent to commit a crime, without any allégation as to the commis- 
sion of the crime, nor any statement of such facts as would consti- 
tute commission or an attempt at commission, is not of itself suffi- 
cient, either for the purpose of prosecution, nor as an information in 
a civil case. The exceptions being in effect a demurrer, and the al- 
légations of the information therefore to be taken as true, neverthe- 
less thèse allégations must be construed carefully, as they are ail from 
which the court can détermine the facts included in the charge. 

In such a situation, where allégations of further supposititious facts 
hâve to be inferrcd, the information must be held defective. 



THE WASHTENAW. 
(District Court, E. D. New Tork. July 11, 1908.) 

1. ADMIEAMT— PLEADING SurFICIENCT OF ANSWEBS to INTERE0GAT0BIE3. 

Answers by a claimant In admlralty to interrogatorles in an amended 
llbel demandlng partlculars In respect to allégations of fraud in the 
answer, statlng certain of such partlculars, and that as to the others 
claimant bas no knowledge or information, but expects to prove the al- 
légations from cross-examtnation of libelant's witnesses and from an ex- 
amination of Its books, are not subject to exception for Insuffieiency, 
especially where llbelant resists a motion by claimant to be permitted to 
make such examlnation. 

Z Same— PowERS or Couet— Discovebt. 

A court of admlralty ha s powers as broad as those of a court of 
equlty to compel the production of books and papers, and, if satisfied 
of the justice of the application, by allidavit or otherwise, may require 
such production on motion. 
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8. Account Stated — Conclusiveness— Impbia.cement fob Fbaxtd. 

A stated account Is not concluslve, but may be Impeached for fraud. 
[Ed. Note. — For casea In point, see Cent. Dig. vol. 1, Account Stated, §S 
50-56.] 

4. ADMIRALTT— RiGHT TO DiSCOVEBY. 

Where a suit in admiralty to recover on a contract for repairs made 
on a vessel and on an account for extras, in which the claimant allèges 
fraud, bas been referred to a spécial commlssloner to take proofs, tbe 
claimant Is not entitled to an order on tbe libelant for tbe production 
of books and papers in advance of sucb hearlng on whlch it may obtatn 
such production on motion or by a subpœna duces tecum. 

In Admiralty. On motion for order for production of books and 
papers and exception to answer. 

White & Case (Charles J. Fay, of counsel), for libelant. 
Sullivan & Cromwell (William J. Curtis and Henry H. Pierce, of 
counsel), for claimant. 

CHATFIELD, District Judge. Two motions are before the court; 
one by the claimant for an order directing the libelant to permit the 
claimant to inspect the books, documents, and papers of the libelant, as 
to certain entries in its time books, material books, pay roUs, cash 
books, ledgers, etc., and the other by the libelant upon exceptions to 
the answers of the claimant to certain interrogatories annexed to the 
amended libel in the action. The second motion will be considereS 
first. 

The libelant has sued for work alleged to hâve been donc under 
contract, and as extras, in the repair of a vessel called the Washtenaw. 
The libelant has claimed that it has furnished accounts to the claimant, 
and that thèse hâve been accepted, and that the amount claimed is due 
as the balance of an account stated. The claimant has answered, deny- 
ing that the work was done, and further alleging fraud on the part 
of the libelant in obtaining the approval of the varions accounts upon 
which the account stated is based. The libelant has thereupon de- 
manded, through its interrogatories, particulars of the items claimed 
to be fraudulent, and with respect to which fraud is claimed. In an- 
swer to thèse interrogatories, the claimant has specified some alléga- 
tions and has denied any knowledge or information as to the particu- 
lars of the other allégations, but has answered that it expects to prove 
thèse from cross-examination of the libelant's witnesses, and from an 
examination of the books and papers of the libelant, together with the 
testimony of experts as to the work done. 

So far as the motion upon the exceptions to thèse interrogtories is 
concerned, it would seem that the motion should be denied. The claim- 
ant has stated its position and disclaimed knowledge or the possession 
of testimony further than that set forth, and by thèse disclaimers the 
claimant must be bound. It is impossible for the court to require the 
giving of particulars as to testimony concerning which the party 
swears that it has no knowledge, and, as to évidence to be obtained 
from libelant's books, the claimant cannot be compelled to set forth 
the détails of what he seeks to find, when he states in his sworn an- 
swer that no information is at hand, and that he desires to get the 
information by this examination. 
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But this very situation, and the statement of the claimant that it 
has not such information, bear strongly upon the disposition of the 
other motion, and upon the position of the court with respect to the 
compelling of the production of the bocks and papers required. It 
might be that an examination of thèse bocks and papers would enable 
the claimant to give further answers to the interrogatories, and, if an 
examination should now be ordered, the claimant might be compelled 
by this court, at a later date, to answer further. In this way the mo- 
tion to sustain the exceptions to the answers aiready furnished could 
then be granted, but inasmuch as the libelant opposes such examina- 
tion and demands further answers to its interrogatories, previous to 
that examination, it is considered by this court that the libelant's mo- 
tion to hâve its exceptions sustained must be denied, and the answer 
allowed to stand as at présent on file in the case. 

As to the motion for disCovery, a serions question has arisen at 
the outset. This application has been made upon affidavits and no- 
tice of motion. The situation is one where, in equity or with respect 
to an action at law, a bill for discovery might hâve been filed ; but it 
is contended by the libelant that in admiralty this court has the power 
to compel the production of books and papers without resort to a 
separate action in equity, in the nature of a bill for discovery, and 
that the court has not only the right to but greater précèdent for com- 
pelling the production of the books and papers upon motion even than 
when a similar question arises in an action in equity itself. 

The libelant has cited the cases of The Alert (D. C.) 40 Fed. 836, 
The Epsilon, Fed. Cas. No. 4,506, 6 Ben. 378, 389, and The Hudson 
(D. C.) 15 Fed. 162, to show the authority of the admiralty court and 
its power to regulate its modes of proceeding and the practice in mat- 
ters similar to that of discovery. The libelant has also cited the cases 
of The Voyageur De La Mer, 28 Fed. Cas. No. 17,025, and Havermey- 
ers & Elder Sugar Refining Co. v. Compania Transatlantica Espanola 
(D. C.) 43 Fed. 90, and now calls attention to the case of Deslions v. 
La Compagnie Générale Transatlantique (Advance Sheets for June 15, 

1908) 28 Sup. Ct. 664, 52 L. Ed. . In the first two cases referred 

to, Judge Sprague and Judge Brown seem to recognize the right to 
order production of books and papers in connection with compelling 
the answers to interrogatories, although the particular motion was in 
each case denied, and in the case of Deslions v. Compagnie Générale 
Transatlantique, the Suprême Court of the United States has approv- 
ed of the exercise by the District Court judge, upon the original trial, 
of the authority to direct the production of books, and that the claim- 
ant should hâve attempted to give secondary évidence, and to hâve 
asked for relief for the contumacy of the libelants, if they intended to 
rely upon the argument that the books were not produced; but in 
this last case a subpœna duces tecum had been served as well. The 
language of Story's Equity Pleadings, §§ 551, 552, and 555, also sec- 
tions 484, 485, and 1495, states the history of bills of discovery and the 
authority of an equity court with relation thereto, and justifies the dé- 
termination that a court of equity might refuse to assist a court of 
admiralty, if the court of admiralty has the authority to order the pro- 
duction of the papers themselves, upon application to it upon affidavits. 
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It seems to this court that a court of admiralty has the power, upon 
being satisfied as to the justice of the application for discovery, ta com- 
pel the production. The growth of the admiralty law out of the civil 
law, and the exclusive authority w^hich the admiralty court has retain- 
ed'to itself, ail bear out the contention that, if the judge in a court of 
admiralty is satisfied as to the justice of the application, his powers 
are as broad as those of the court of equity itself. It would seem 
that the application may be made by affidavit, or that the taking of 
testimony can be compelled, if the production of witnesses is consid- 
ered necessary ; but in so far as the présent application dépends upon 
the power of the court to compel the libelant to obey the order of this 
court, for the production of such books and papers, it would seem that 
such a production could be ordered, and even upon afSdavits, if they 
be deemed sufficient therefor; nor would any constitutional rights 
seem to be involved, as the matter would not seem to be within the 
décision of Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 
L,. Ed. 746, and Interstate Commerce Commission v. Baird, 194 U. S. 
25, 24 Sup. Ct. 563, 48 L. Ed. 860. 

The serions questions are: (1) Whether such a case has been made 
out on this application as would justify discovery in equity; and (2) 
whether the affidavits on this motion show a situation upon which an 
examination of the books and papers should be allowed prior to a 
hearing of the issue of an account stated, and the bringing of the 
books and papers into court by means of a subpœna duces tecum, or 
a motion during the trial, if any part of thèse books is to be put in 
évidence or used in bringing out évidence. 

The issues in both actions hâve been referred to a spécial master to 
hear and détermine. It will be necessary for the libelant to présent 
the accounts the approval of which he claims to constitute his account 
stated, and it will be necessary for the libelant to détermine whether 
he will rest upon the statement of the account, or whether he will 
treat the approval of the varions charges merely as évidence, and will 
proceed to show the amount and value of the items making up that 
account. The statement of an account is not conclusive, and a défense 
of fraud might hâve the effect of actually defeating the cause of ac- 
tion, or of compelling an amendment to the complaint under which 
the actual items of the account might be proven. Panama Telegraph 
Co. v. India Rubber Co., L. R. 10, Ch. Apps. 515 ; Standard Lumber 
Co. v. Butler Ice Co., 146 Fed. 359, 76 C. C. A. 639, 7 L. R. A. (N. 
S.) 467 ; Harrington v. Victoria Graving Dock Co., 3 Q. B. D. 549. 
In fact, in the présent case, in spite of the charge of fraud made by 
the claimant, the amount already paid for extra work, and the amount 
as admitted upon the argument of thèse motions to be due, is so con- 
sidérable that the libelant is, to a certain extent, justified in urging an 
immédiate détermination of what his recovery shall be; while, on the 
other hand, the claimant would also seem to be justified in putting 
the libelant to proof of his items, if the fraudulent practices charged 
can be substantiated as to any part of the work. The court is unable 
to understand why the claimant, if this case is to be tried before a 
master with hearings covering a considérable period of time, will 
be unable to obtain by means of a subpœna duces tecum or motion 
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any books from which it may wish to obtain évidence on its side of 
the case. It would seem as if the claimant were endeavoring to iearn 
whether it can substantiate the défenses which it has charged. If 
this were being done with a view to settlement of the cause of action, 
perhaps it should be encouraged. The libelant, on the other hand, 
seems to be in a position where he might facihtate a settlement, if 
his claims are just, by a production of the books and papers demand- 
ed ; but each side has taken its position advisedly, and maintained it 
earnestly, and the court does not feel that the occasion is one where 
discovery of the évidence is demanded ahead of the hearings before 
the master. 

In some respects the case greatly resembles that of McMullen Lum- 
ber Co. v. Strother et al., 136 Fed. 295, 69 C. C. A. 433 ; but it may be 
noted that the action was there brought in equity for an accounting, up- 
on an allégation that there was no adéquate relief at law, and that the 
discovery asked for was but the compulsory production upon the trial 
of the books from which the joint accounts could be balanced. Such 
a case is not shown hère. The very relief demanded in the McMul- 
len Case will be afïorded by the taking of testimony before the mas- 
ter, and the référence to Story's Equity Pleadings previously made, to 
the efïect that a bill of discovery is unnecessary, where the adéquate 
relief can be had at law in the action itself, seems to justify the déter- 
mination that the claimant does not need an examination of thèse 
books merely in préparation for trial, and that such examination as 
may prove to be necessary is easily within the control of the master. 

The position taken by the claimant in its answer makes it improper 
to grant what, under the circumstances, would be an investigation to 
see if the allégations of fraud, which hâve been already made, were 
justified. 

The motion for the production of the books and papers must there- 
fore be denied, and the matter left to the spécial master for such pro- 
duction of documents as he may see fit to direct 



RAGLAND v. NOKJTOLK & WASHINGTON (D. C.) STEAMBOAT CO. 
(District Court, E. D. Virginia. July 22, 1908.) 

1. Shipping — Oabriaqis of Passengees— Axjthoeity or Mastbe— Deleoatioh 

— Akeest. 

The authorlty of the master of a vessel carrying passengers to arrest 
theiii cannot be delegated to minor officiais or others on board, but, aa 
far as is reasonably possible, naust be exercised personally, at least to 
the extent of giving directions therefor. 

2. Same. 

If the authorlty of the master of a vessel to arrest a passenger may be 
delegated at ail, it must be to a person of expérience and known to pos- 
sess character, intelligence, judgment, and tact, and the authorlty so dele- 
gated should not be exercised wlthout the master being called on to dé- 
termine the necesslty therefor, unless the ship or other passengers are 
endangered. 
8. Same — Impbisonment or Passeîtoee. 

Where a passenger on a steamsbip was arrested by a watchman, with- 
out justification, dragged down the saloon stairway by the collar, pushed 
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Inslde the freight room, and kept there In custody of another watchman 
for an hour, the shlpowners are liable In admiralty as for a false ar- 
rest and Imprisonment. 

4. Same— Damages. 

A passenger on a steamboat was arrested, wlthout Justification, by a 
watchman at night, dragged to the lower deck by the coUar, and placed 
Inslde the freight room provided for second class passengers in charge 
of another watchman for an hour. He was greatly humiliated, but no 
serious harm was done him further than the Indignlty and inconvenlence 
Imposed for the time being. Held, that llbelant was entitled to damages 
iD the sum of $1,000. 

In Admiralty. 

This Is a libel In personam to recover damages for the false arrest and Im- 
prisonment of the llbelant on board the steamer Norfolk, of the Norfolk and 
Washington (D. O.) Steamboat Company, on the night of the 25th of September, 
1907. On the day named, the llbelant, being In New ïork, bought a ticket 
over the Pennsylvanla Railroad via Washington by the respondent's steamer 
to Norfolk. He left New York about 11 o'clock In the forenoon, and arrlved 
at Washington about 5 o'clock In the afternoon, and at once proceeded to the 
steamer. Shortly after arrivlng on board, he saw the purser of the vessel, 
and asked him for a stateroom, and was told to come back at 9 o'clock that 
night, by which time the purser expected to hâve ascertained whether any 
passengers who had previously reserved accommodations, had fallèd to take the 
boat, and might thus be able to glve llbelant a stateroom. The évidence does 
not show that llbelant retumed to the purser's office as requested, but It is 
a fact that he did not get a stateroom. At this period of the year, and owing 
to the large crôwds who were travellng by this steamship line to the James- 
town Exposition, the boat could not provide staterooms for ail passengers; 
only those booklng in advance procuring same. To meet the situation, and 
afford as much convenience to travelers as possible, the steamship company 
provided cots or mattresses, which were laid on the floor of the saloon ; the 
forward portion of the saloon being set apart for men, and the after part for 
women. Some time about 10 o'clock at night, when the stewards came 
around to place the mattresses In position for use by passengers, the llbelant 
was seated on a settee, having his sultcase with him. The person in charge 
of the mattresses asked him to move, but llbelant refused, alleglng that he 
was a first-elass passenger, and entitled to a seat The offlcer then went on 
to other parts of the saloon to see that the mattresses were properly arranged. 
Shortly thereafter, a second watchman, also on duty and engaged In the 
same business, approached the llbelant from the end of the ship opposite from 
where the first watchman had come, and, findlng libelant at the settee and his 
baggage on the floor, ordered him to move same, and himself also, as the 
space occupied by libelant and his sultcase was required to place a mattress 
there. Libelant, at the time the second officer approached, was talking to an- 
other passenger named Johnson, and some words passed between them as to 
the dirty condition of a mattress, which were overheard by the second watch- 
man, who thereupon took exception to libelant's remarks, and, in the présence 
of a large crowd of passengers, cursed and abused him, causing him to be 
greatly humiliated, and caught him by the collar and dragged him to the 
stairway leading to the lower deck, and down the steps, finally taking llbelant 
to the freight room door, when he pushed him Inslde the freight room, the 
place provided for second-class passengers, and directed another watchman 
there to keep llbelant in there until he (the second w^atchman) let him go up- 
stairs, or he promised to behave himself. Llbelant, upon being thus put un- 
der arrest, demanded to see the captaln, or some offlcer superior In authority 
to this watchman by whom he had been placed under arrest, vyhich request 
was denied, on the ground that the captaln was asleep, which the évidence 
shows was not the case. Libelant was confined on this freight deck under 
arrest and guard for about an hour, and then allowed to retum to the saloon 
deck, where he resumed and kept the seat formerly occupied by him for the 



378 163 FESDEBAL BSPOBTBB. 

remalnder of the nlght, and UDtll he left the vessel next mornlng In Nor- 
folk. 

The respondent charged: That Ubelant was boisterous in hls conduct, and 
profane in hia language, and refused to obey the orders of the offlcers of the 
ship, and for thèse reasons he was removed to the freight deck ; that he was 
treated gently, with no more force than was absolutely necessary; that 
libeUint was not cursed or threatened in any manner ; and that his removal 
from the saloon was justifiable under the circumstances. 

ïhe controverted facts in this case are very few, There is considérable dis- 
pute as to whether Eagland was sitting down or standing up at the time the 
altercation whlch brought about this arrest took place, but that is not very 
material. The fact Is that he was sitting down when he had the talk with 
Thompson, the flrst watchman, and, when Wilson came around later, he was 
standing up. 

Thorp & Bowden, for libelant. 

Loyall, Taylor & White, for respondent. 

WADDILL, District Judge (after stating the facts as above). This 
is the case of a passenger placed under arrest. The prépondérance 
of évidence establishes the truthfulness of Hbelant's version as to what 
occurred and the manner of his treatment. His witnesses were pas- 
sengers, traveling salesmen, evidently persons of character and intel- 
ligence, entirely disinterested, who did not know libelant, nor he them. 
They' resided in three différent states, Louisiana, Mississippi, and 
Tennessee, and agrée that the arrest and treatment of the libelant 
was outrageous, uncalled for, and neither justified or necessitated by 
anything libelant said or did. According to respondent's witness Wil- 
son's own account of the transaction, there was no excuse or necessity 
for what was donc. Officers ol steamboats and passenger vessels 
should be exceedingly careful before putting a passenger under ar- 
rest. They are the servants of the passengers on their boats, paid 
for the purpose of treating them kindly. The trouble on this oc- 
casion largely arose from a misapprehension on the part of the cap- 
tain of the steamer of his power and duty as master of the ship. The 
master of a passenger steamer is an exceedingly important officer. 
He should be of exceptional firmness, intelligence, and character, and 
more than ordinarily endowed with common sensé and tact, and al- 
ways gentle and courteous. He has vast powers in dealing with pas- 
sengers in situations that are liable to and do arise on his vessel, and 
he may in a proper case, and after exhausting pacifie measures, place 
a passenger under arrest; but to suppose, as he testified he did, that 
he could delegate this authority to minor officiais or others on board, 
cannot be sanctioned. When the. time comes to arrest passengers, 
an occurrence on a steamboat only second in importance to navigating 
the vessel in safety, it is his duty to properly care for and protect 
them, as far as is reasonably possible, and personally to exercise the 
responsible duties at hand, and at least to give personal direction to 
what is being done. 

In the case of Chamberlain et al. v. Chandler, Fed. Cas. No. 3,575, 
Story, Circuit Judge, states the master's authority on a vessel as 
f ollows : 

■'The authority of a master at sea is necessarily summary, and often abso- 
lute. For the time he exercises the right of sovereign control, and obédience 
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.to his wJll and even to his caprices bocomes almost Indispensable. If he choos- 
es to perform his dutles, or to exert his office in a harsh, intemperate, or op- 
pressive manner, he can seldom be reslsted by pbyslcal or moral force, and 
therefore in a Ihnited sensé he may be said to hold the llves and personal 
welfare of ail on board In a great nieasure under his arbltrary discrétion. He 
is nevertheless responslble to the law, and, If he is gullty of gross abuse and 
oppression, I hope it will never be found that courts of justice are slow in 
vislting him, in the shape of damages, wlth an appropriate punlshment In 
respect to passengers, the case of the master is one of peculiar responslbility 
and delleacy. Their contract wlth him is not for mère ship room and Per- 
sonal existence on board, but for reasonable food, comforts, necessities, and 
kindness. It Is a stipulation not for toleration merely, but for respectfui 
treatment, for that decency of demeanor whieh constitute the charm of social 
life, for that attention which mitlgates evlls wlthout reluctance, and that 
promptitude which admlnisters aid to dlstress. * • * It gives compensa- 
tion for mental sufiferings occasioned by acts of wanton injustice, equally 
whether they operate by way of direct or of consequential injuries." 

Hughes on Admiralty, § 102, page 187, says: 

"Any improper treatment of a passenger by any of the crew Infllcted wlth- 
in the Une of his duty is the subject of an action." 

The Suprême Court of the United States, in The City of Panama, 
101 U. S. 462, 25 L. Ed. 1061, also says : 

"Owners of vessels engaged in carrying passengers assume obligations some- 
what différent from those whose vessels are employed as common carriers of 
merchandise." 

Speaking of the power and duty of the master as to passengers on 
his ship, it is stated, in Parsons on Shipping & Admiralty, p. 636, 
that the captain must be, from the necessities of his employment, 
clothed with almost despotic authority over ail on board his ship. The 
power of the master need not be, and therefore is not, so great in 
the case of passengers as over the crew. And the same writer, on 
pages 624, 625, says: 

"The common carrier by water is always regarded as under a contract to 
Bupply his passengers wlth comfortable accommodations by day and by night. * 

This power of arrest is a very serious one, and on the occasion in 
question was delegated to watchmen, one of whom had been a street 
car conductor for the best part of his life, and on the ship two or 
three years, but who was more circumspect and of better tempérament 
than the other, who was formerly a structural iron worker, and had 
only been on board 30 days, and exercised his authority with un- 
necessary harshness, without considering the rights of the passenger. 
One who is given authority to arrest passengers, if such authority 
can or should be delegated at ail, ought to be a person at least of ex- 
périence, and known to possess character, intelligence, good judgment, 
common sensé, and tact, and arrests ought never to be made, unless 
the ship, or otlier passengers, are endangered, without the captain be- 
ing called upon to détermine the necessity therefor. The court cannot 
conceive of a ship's master who could not hâve smoothed down the 
situation as it was on this occasion, with a little judicious manage- 
ment, without having to make an arrest. Ail that was required was 
common sensé and a little diplomacy on the part of those in charge 
of the ship. 
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In 1 Joyce on Damages, § 453, citing Kolzem v. Broadway, etc., 
Ry. Ce, 1 Mise. Rep. 148, 20 N. Y. Supp. 700, and Pearce v. Need- 
ham, 37 111. App. 90, it is said : 

"Where an arrest Is made under circumstances Indlcatlng a wanton dis- 
regard of the rlghts of the persons arrested, punitive damages may be award- 
ed, tliougli there is no actual malice." 

The right of recovery hère is clear. The officers who testified for 
the steamer, with the exception of Mr. Wilson, knew very little of the 
occurrence. The purser and Mr. Ragland differ as to what took place 
between them. Against Wilson's statement are four or fîve passen- 
gers, who testify clearly and positively that the treatment accorded 
the libelant was without justification. 

The only matter left to pass upon is the question of damages, which. 
in this case, on account of the unprovoked, cruel and unnecessary 
conduct of the watchman, ought to be for a substantial amount, which 
the court finds to be the sum of $1,000. It is rather a novel expéri- 
ence to the court to hâve to assess damages in a case of false arrest. 
The libelant clearly established his case, and the circumstances of his 
arrest were aggravated. There was no serions harm donc him, fur- 
ther than the indignity and the inconvenience imposed for the time 
being, which was not very long. Under ail the circumstances, the al- 
lowance indicated is proper. He is entitled to damages for the humili- 
ation and indignity put upon him, and the court should be influenced 
by the circumstances of the case. In other words, there was no neces- 
sity for what was done, nor would it hâve occurred if an officer had 
been in charge of the boat who had the slightest tact. It arose because 
the master delegated his authority to a watchman, who had an idea 
that he could do whatever he pleased under such délégation. The 
sum allowed is not to pay libelant for what he lost. He was a pas- 
senger, entitled to good treatment. His time could not be valued. 
There is no dispute about the facts. Five disinterested passengers 
ail testified to the occurrence ; one of them going so far as to say that, 
if he had been approached in the manner libelant was by the watch- 
man, and he had had a pistol, he would hâve killed him. 

A decree may be entered for the sum named, with costs. 



In re STROBEL. 

(District Court, B. D. New Yorlc, June 16, 1908.) 

Bankruptct— Failure to Obet Oedee to Tukn Oveb Pkopeett to Teusteb— 

CONTEMPT PROCEEDINGS. 

An adjudication in bankruptcy was made on an involuntary pétition, 
verifled by tlie petitioner, in which he alleged tliat he was a créditer of 
the bankrupt in the sum of $3,500, and he was so given in the banlîrupt's 
schedules. After tlie appointment of a receiver, the petitioner clalmed 
ownership of certain property In possession of the bankrupt, and it was 
surrendered to him by the receiver on his glvlng a bond. A pétition for 
confirmation of such action of the receiver was referred to a spécial 
commlssloner, who found that petitioner was not the owner of the prop- 
erty, and determlned Its value and liis report was confirmed by the court, 
and petitioner ordered to return the property or its value a>= so determin- 
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ed to the trustée In bankruptcy. On appeal such order was conflrmed. 
Héld, on motion by the trustée to punlsh petitloner for contempt in failing 
to obey such order, that the questions of the ownershlp and value of the 
property were res judlcata, and that petitloner could not avoid com- 
pliance with the order by showing that he was In fact not a credltor ; but 
that the $3,500 claimed In the pétition in bankruptcy was only the value 
of the property whlch he had delivered to the bankrupt as a ballee, and 
that his filing such pétition and making such claim to be a ereditor was 
through the mlstake of his counsel as to his légal rights. 

In Bankruptcy. 

Benjamin F. Edsall* (Albert C. Aubery, of counsel), for trustée. 
Frank Trenholm (A. J. Dittenhoefer, of counsel), for petitloner. 

CHATFIELD, District Judge. The présent motion is an applica- 
tion to punish one Abraham M. Bachrach for contempt, because of 
his failure to turn over the sum of $3,015.76, with interest, to the 
trustée in bankruptcy of one Léonard J. Strobel, individually and as 
surviving- partner of the firm of Hines & Strobel. 

A récital of the steps in this proceeding is necessary at the outset: 
The firm of Hines & Strobel was engaged in the manufacture of watch 
cases. By an- arrangement with Mr. Bachrach, a contract was entered 
into, in August, 1904, under which Bachrach furnished gold, and 
Hines & Strobel were to manufacture watch cases for him, being com- 
pensated for the work which they did, and being obligated to retum 
the gold, either in the form of watch cases or currency. It is now 
contended by Mr. Bachrach that this contract made the firm of Hines 
& Strobel bailees as to the gold furnished them. Subsequently, it ap- 
peared that the firm of Hines & Strobel had not turned over ail of the 
gold furnished by Mr. Bachrach, or had manufactured some of the 
surplus métal and sold the watch cases made therefrom, and they 
were therefore indebted to Mr. Bachrach for the amounts so used. 
And a further arrangement was made under which Hines & Strobel 
were to give a chattel mortgage, on machinery and fixtures, for the 
amount of this indebtedness, and the arrangement between Bachrach 
and the firm as to the manufacture of watch cases was to go on. 
Nothing further happened until the summer of 1905, when certain 
creditors obtained judgments and made levies upon the property 
of the firm of Hines & Strobel. Mr. Bachrach then found that his 
chattel mortgage had been filed in the county of New York, instead 
of in Brooklyn, where the mortgagors resided, and, after consultation 
with his attorneys, it was decided to file a pétition in bankruptcy. 
Such pétition was prepared and verified by Mr. Bachrach, and con- 
tains an allégation that the firm of Hines & Strobel is indebted to the 
said Bachrach in the sum of $3,500. This pétition was filed upon the 
17th day of August, 1905, a receiver appointed, and the property at 
the plant of the bankrupt firm turned over by the receiver to Mr. 
Bachrach. Upon an application for confirmation of the delivery of 
this property by the receiver, Mr. Bachrach gave a bond, and the 
matter was referred to a spécial commissioner, who decided that the 
property should be returned to the truste*^ This report was confirmed 
by an order made August 2, 1906. Mr. Bachrach then made an 
application to resettle and amend this order, and for such further 
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relief as might be proper, and this motion was in tum denied, upon 
the 19th day of November, 1906, and a référence ordered to ascertain 
the value of the property declared to hâve been wrongfully withheld 
from the trustée; the receiver's accounting being stayed pending the 
conclusion of the matter. Upon this référence the spécial commission- 
er determined the value of the property to be $3,015.76, and bis report 
was confirmed by an order of this court upon the 13th day of August, 
1907. An appeal was then taken to the Circuit Court of Appeals, 
and Mr. Bachrach gave a further bond, pending the appeal, to cover 
the sum of $3,015.76, with interest and costs of the appeal. Upon this 
appeal a décision bas been rendered affirming the order both with 
respect to the value of the property as found by the commissioner, 
and with respect to the question of wrongful taking from the receiver 
by Mr. Bachrach. An order having been entered upon the mandate 
from the Circuit Court of Appeals, the trustée bas applied for and 
obtained the order to show cause now under considération. 

It is alleged, in the afRdavits submitted by Mr. Bachrach in oppo- 
sition to this application, that he bas never knowingly taken the 
position of créditer to the firm of Hines & Strobel. On the con- 
trary, Mr. Bachrach swears: That he supposed he was the owner 
of ail the gold and had a chattel mortgage upon tools and machinery 
in the premises, but that, prior to the time of filing the pétition in 
bankruptcy, he found that his attorneys had by mistake filed- the 
chattel mortgage in the wrong county, and that his lien thereby was 
lost; that his attorneys, upon investigation, advised him to file a péti- 
tion in bankruptcy and to buy in the property in bankruptcy; and 
that he verified the pétition under their instructions without reading 
the same. This pétition, as bas been said, contains a categorical state- 
ment that Bachrach is a créditer of Hines & Strobel. 

The allégation of the pétition is in the following language; 

"The clalm of your petltloner, Abraham M. Bachrach, Is as follows: Goods, 
wares, and merchandise sold and dellvered, and materlals furnished, and 
moneys advanced by Abraham U. Bachrach, to the alleged bankrupt above 
named, on or abont and between the 26th day of August, 1904, and the 15th 
day of August, 1905, both days Inclusive, amounting to the sum of $3,500." 

The vérification is in the usual form required by the îaws of the 
State of New York, and contains a statement that Abraham M. Bach- 
rach, upon his oath, déposes and says : 

"That he bas read aud knows the contents of the foregoing pétition by hIm 
subscribed, and that the same is true," etc. 

This pétition was verified upon the 16th day of August, 1905, and 
according to the affidavits now presented was signed by Mr. Bach- 
rach, as he claims, without reading the pétition. An answer to the 
involuntary pétition in bankruptcy had been interposed, and upon the 
hearing of the issues M'r. Bachrach was sworn as a witness before 
Judge Thomas in open court. Upon that hearing Mr. Bachrach testi- 
îied from a written mémorandum, and swore that Hines & Strobel, 
and Mr. Strobel, as surviving partner, were indebted to Mr. Bachrach 
for the balance due upon a considérable number of items contained 
in the mémorandum from which he was testifying at the time. The 
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pétition in bankruptcy was sustained and stibsequently to this hear- 
ing, and after the receiver had turned over the property of the 
bankrupt to Mr. Bachrach, the pétition to confirm that action of the 
receiver was aiso verified by Mr. Bachrach, upon the 22d day of Janu- 
ary, 1906. This pétition was prepared by the same attorneys who acted 
for Mr. Bachrach in the chattel mortgage transaction. 

, In the pétition of January 23, 1906, Mr. Bachrach sets forth a writ- 
ten agreement between himself and the iîrm of Hines & Strobel, 
dated August 25, 1904, and allèges: That under this agreement he 
furnished to Hines & Strobel gold and silver for the manufacture 
of watch cases between August 26, 1904, and a short period prior to 
the fîling of the pétition in bankruptcy, and that at the time the re- 
ceiver took possession of the property of the bankrupt certain watch 
cases, made out of gold and silver, were taken into the possession of 
the receiver, and later turned over to Mr. Bachrach. That this prop- 
erty was valued at $1,045.65. Further, upon the 5th day of April, 
1906, Mr. Bachrach was examined before the spécial commissioner, 
upon the référence resulting from the last-mentioned pétition and Mr. 
Bachrach testified that the sum of $3,500 mentioned by him in the 
pétition in bankruptcy was made up of the gold delivered and money 
advanced to Hines & Strobel, between August 26, 1904, and August 
15, 1905, and further on the 4th of May he testified that he had given 
testimony before Judge Thomas as to the indebtedness to him of the 
bankrupts and reiterated the statement that the bankrupts were indebt- 
cd to him in the sum of $3,500 at the time of filing the pétition in 
bankruptcy. 

The schedules of the bankrupt show an indebtedness to Abraham 
M. Bachrach of $7,454.58, with interest secured by a chattel mortgage 
on the machinery and fixtures at 123 Middleton street, Brooklyn, 
for the sum of $10,000. This is the mortgage which was improperly 
fîled and therefore claimed to be invalid. The schedules further show 
an unsecured indebtedness to Abraham M. Bachrach of $3,500, which 
is stated in the schedules to be the item claimed by Mr. Bachrach as 
a debt in the involuntary pétition. Upon this référence the value of 
the property turned over to Mr. Bachrach by the receiver was found 
by the spécial commissioner to be $3,015.76. The report of the com- 
missioner was confirmed, and his finding in this respect was one of the 
matters considered upon the appeal to the Circuit Court of Appeals 
and affirmed by that court. 

It is impossible to escape from the conclusion that this finding of 
fact is res adjudicata and cannot be disturbed. It is also impossible 
to reach any conclusion other than that Mr. Bachrach assumed at 
various times throughout the course of this proceeding that he had 
a right to claim an indebtedness against the bankrupt estate, both 
for the amount covered by the chattel mortgage, and for the amount 
of advances in gold and money subséquent to the giving of the chat- 
tel mortgage. It is also évident that as early as the date of verifying 
the pétition of January 22, 1906, Mr. Bachrach made claim to the 
spécifie articles, including gold, silver, and watch cases, in the posses- 
sion of the receiver, and that this claim was inconsistent with his posi- 
tion as a creditor of the estate. It will be seen from this that the 
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présent application is not based upon newly discovered évidence, re- 
membering also that the mistake in the filing of the chattel mortgage 
was found out before the pétition in bankruptcy was filed. It is an 
irrésistible conclusion that Mr. Bachrach's mistake, if any,' was one of 
law as to his actual position in the matter, and that the advice given 
by his attorneys may hâve been the reason for this mistake; but no 
mistake of f act, and no deceit on the part of any one connected with the 
proceedings in bankruptcy, unless it be that of Mr. Bachrach's own 
attorneys, is shown. To a certain extent M'r. Bachrach's claim to the 
spécifie articles was involved in the issues considered by the spécial 
commissioner in the year 1906, and the confirmation of that com- 
missioner's report, with the affirmance of the Circuit Court of Appeals, 
renders this question also res adjudicata, and it cannot be attacked, 
in the absence of any newly discovered évidence, or in the absence 
of fraud on the part of any person for whose acts either the bankrupt 
or the parties to the bankruptcy proceedings are responsible. 

It appears, further, that Mr. Bachrach was sued by his attorneys 
for their services, and interposed his alleged claim against them for 
négligence with référence to the filing of the mortgage, and for deceit 
at the time of filing the pétition in bankruptcy, and, while the attor- 
neys hâve prevailed in the lower courts, the matter is not yet decided 
upon appeal ; but, so far as this court is concerned, those questions 
would seem to be entirely between Mr. Bachrach and his attorneys, 
and to be a matter with which this court has nothing to do. In so far 
as Mr. Bachrach seems to hâve mistaken his légal rights, or to hâve 
assumed inconsistent positions at différent times, this court would, if 
it had the power, endeavor to protect Mr. Bachrach; but it is impos- 
sible to see how any phase of the situation can be considered un- 
determined or within the control of this court upon a motion of this 
character. 

The actual position of Mr. Bachrach would seem to be that he has a 
claim for $7,454.58, with interest, which is unsecured, if the chattel 
mortgage be held inva'.id ; that he has another claim against the estate 
for $3,500, with interest; and that if he makes restitution according 
to the décision entered upon the mandate of the Circuit Court of Ap- 
peals, he will be compelled to advance to the bankrupt estate $3,015.76, 
with interest and costs. The expenses of litigation cannot be consid- 
ered, inasmuch as that is a hardship the responsibility for which cannot 
be put upon the other creditors of the estate. Against the amounts 
above enumerated (aggregating over $14,000), Mr. Bachrach has re- 
ceived a certain amount of gold watch cases and materials, which he 
allèges netted him about $1,000, but which hâve been decided in a 
manner binding upon this court to hâve been worth $3,015.76. As 
has been said, that question cannot be reopened, and the payment 
by Mr. Bachrach of the sum of $3,015.76, with interest, must be deem- 
ed to hâve been offset by the possession and use of the property which 
has been adjudicated to be of that value. This leaves Mr. Bachrach 
in the position of a gênerai créditer for the sum of $3,500, which was 
the attitude taken by him, perhaps through wrong advice and through 
mistake of law, and also a gênerai creditor for the amount of his 
mortgage, if the mortgage itself be held invalid. This court can see 
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no benefit which could resuit to Mr. Bachrach from an attempt to 
fix responsibility for the mistake in the filing of this mortgage. If Mr. 
Bachrach should be absolved, and if the court should hold that the mort- 
gage became invalid as a lien, through no fault of his, no relief could 
be given if the mortgage be in fact invalid, and any remedy must 
be sought by him outside of the bankruptcy. 

We hâve therefore to consider merely whether any relief can be 
given to Mr. Bachrach, because, as he allèges, he should hâve proceed- 
ed by replevin or other appropriate remedy, rather than by making 
himself a gênerai creditor in bankruptcy for that amount. The inci- 
dental expenses and hardship to Mr. Bachrach naturally appeal to the 
court, in its position as a court of equity, inasmuch as it would ap- 
pear that the position taken by Bachrach has been the resuit of bad ad- 
vice or négligence, which was not discovered until too late for his 
protection; but it is impossible to prevent or cure incidental hard- 
ships at the expense of other parties who are standing upon légal 
rights, and it would seem that the only question open, namely, that of 
bettering Mr. Bachrach's position with référence to the $3,500 as to 
which he made himself a gênerai creditor, must be determined as a 
matter of law, and that no équitable relief can be given against the 
other creditors. 

The amount which Mr. Bachrach has been ordered to pay back 
being, as has been said, res adjudicata, the application to punish him 
for contempt must be granted, unless he deposits the amount directed 
within the time which mav be specified upon the settlement of an 
order on this motion. 



In re DARLINGTON CO. 
(District Court, B. D. New York. May 12, 1908.) 

1. Sales — Remédies of Seller — Stoppage in Teansitu — Bankbitptot or 

Buter. 

The doctrine of stoppage In transitu, wliicli was prevlously flrmly es- 
tabllslied as a part of the gênerai body of the law, is not abrogated by 
Bankr. Act, July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418) ; and the fact that a consignée has been adjudicated a bankrupt, and 
a recelver or trustée appointed for his estate, does not aflfect the right of 
the consigner to stop the goods In transit. 

2. SAME— DXTSATION AND TERMINATTON OF TRANSIT. 

A bankrupt company ordered goods from petitloner, which were ship- 
ped, to be delivered to the bankrupt at the point of destination on payment 
of the freight charges. The goods arrived, but were not received by the 
bankrupt, which wrote petitloner desiring to cancel the order ; but be- 
fore any action had been taken, and while the goods were In storage in 
possession of the carrier, the adjudication In bankruptcy was made and 
a recelver appointed. The recelver took no action In respect to the goods 
untll after petitloner had served notice of stoppage In transitu on the 
carrier and demanded their return. Held that, no delivery having been 
made, such notice was in time, and tltle to the property dld not pass to 
the recelver or trustée in bankruptcy. 

[Ed. Note. — For cases in point, see Cent Dig. yoL 43, Sales, { 838.1 

163 r.— 25 
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In Bankruptcy. 

Cornélius P. Kitchel, for petitioner. 

James, Schell & Elkus and Robert P. Levis, for bankrupt. 

CHATFIELD, District Judge. The Homer Laughlin China Com- 
pany has filed a pétition in this court for the modification of a gênerai 
restraining order made herein September 30, 1907. The china Com- 
pany seeks to obtain from the Pennsylvania Railroad certain china 
now in storage in Brooklyn in a warehouse under the control of the 
railroad company. The pétition is based upon an alleged stoppage 
in transitu, based upon the following facts: 

The china company shipped from Ohio certain hogsheads of crock- 
ery; the shipments being completed upon the 31st of August, 1907. 
Thèse goods ail reached the freight station of the Pennsylvania Rail- 
road in Brooklyn by September 10, 1907, and were placed in a storage 
warehouse by the 18th of September, 1907. On September 21st the 
Darlington Company notified the china company that it did not wish 
the goods and asked the china company to send for them under a 
proposed cancellation of the order by which they had been purchased. 
On the 30th of September, 1907, a pétition in bankruptcy was filed 
against the Darlington Company, and a receiver appointed, who im- 
mediately qualified and entered upon his duties. On the 7th of Oc- 
tober the china company made a demand upon the' railroad company 
by filing a notice for the return of the goods to the china company 
in Ohio. The china company served this notice upon learning of 
the bankruptcy of the Darlington Company, and the railroad com- 
pany retained the goods, inasmuch as it had actual knowledge of the 
bankruptcy proceedings and the appointment of a receiver. The re- 
ceiver made no demand upon the railroad company until some days 
later, inasmuch as he knew nothing at that time of the whereabouts 
of thèse goods. 

The freight charges upon the goods hâve never been paid, and 
storage charges hâve accumulated for which the railroad company has 
a lien on the goods. The china company is attempting to enforce its 
claim of a complète stoppage in transitu, while the receiver in bank- 
ruptcy takes the position that, inasmuch as the filing of the pétition 
and the order appointing him receiver were notice to the world (Mul- 
1er V. Nugent, 184 U. S-, at page 14, 82 Sup. Ct., at page 269, 46 L. 
Ed. 405), his title to property of the bankrupt, which subsequently 
will become vested in the trustée, as of the date of adjudication, is 
somewhat stronger than the title obtained by an assignée of an in- 
solvent person. 

It may be assumed from the facts shown that the consignée, the 
Darlington Company, was to pay the freight charges, and that the 
goods were to be delivered to the consignée, at Brooklyn, N. Y. Never- 
theless the right of stoppage in transitu could be exercised, according 
to the almost uniform application of that doctrine, until some act by 
the consignée made the transportation company its agent and terminat- 
ed the opération of carrying. It is contended that the appointment of 
a receiver, with the making of a gênerai restraining order as to ail 
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property of the bankrupt, is a sufficient exercise of the right to pos- 
session to give the creditors in bankruptcy and their trustée greater 
rights to the goods in the possession of the common carrier than the 
bankrupt hïmself, or his creditors, if no bankruptcy had intervened, 
would hâve had. . The fact that the railroad company seems to hâve 
possessed actual knowledge of the appointment of the receiver makes 
this argument more plausible, and inasmuch as refusai to deliver the 
goods to the consignor was because of this knowledge it would seem 
that the railroad company feared lest the receiver hâve the right to 
hold them responsible for a delivery of the goods to the consignor. 

The doctrine of stoppage in transitu is of itself more or less anoma- 
lous. If a purchaser ships goods at a price f. o. b. at the point of ship- 
ment, and the consignée is liable at the point of delivery for both car- 
nage and storage charges, the exact time at which title passes to the 
consignée, so that the rights of his creditors may intervene, is sus- 
ceptible of différent opinions. But the courts hâve almost uniformly 
held that, until delivery was made in some manner at the destina- 
tion, the consignor might stop the goods and direct their return to 
himself, provided insolvency actually exists, and provided no demand 
has been made upon the carrier by the consignée suiîicient to be a 
substitute for delivery or the exercise of the rights oi ownership. 
It would follow from this last proviso that, if a receiver in bank- 
ruptcy demands from a common carrier goods consigned to the bank- 
rupt before the service of any notice of stoppage in transitu, no doubt 
could arise, and the demand of the receiver, coupled with the au- 
thority vested in him by his appointment, should be sufficient to ter- 
minate ail rights of the consignor, if he has not already succeeded in 
stopping the goods in transit. 

But the présent question is more difficult. Does the title of the 
receiver attach, and can the trustée, subsequently elected, benefit from 
the appointment of a receiver, unless the receiver acts and affirmatively 
exercises the authority given him by the court? The receiver is ap- 
pointed to take and hold. He has no title, except as he exercises the 
authority to receive. The restraining order, forbidding any one from 
interfering with the possession of the receiver or from concealing or 
keeping out of the possession of the receiver any property of the 
bankrupt, is broad enough to cover only property of which the bank- 
rupt himself could take possession; and it cannot be said that the 
receiver, until he exercises his authority, can be held to hâve terminat- 
ed the right of the consignor to stop his goods in transit, until the re- 
ceiver affirmatively demands from the carrier the possession of the 
goods, or notifies it that he elects or intends to make such a demand. 
It would seem to do utter violence to the principles of the right of 
stoppage in transitu to uphold a receiver in such contention. In the 
présent case the railroad company may hâve known of the bank- 
ruptcy and of the receivership ; but until the receiver determined to 
demand possession of the goods he was standing merely in the shoes 
of the bankrupt, but armed as an officer of the court, with authority 
to do whatever the court might consider the bankrupt had a right to 
do, or to take possession of whatever property belonged to the bank- 
rupt. This would not interfère with the exercise by creditors of aay 
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rights whîch they had, until those rights were terminated by the re- 
ceiver or by the order of court; and under the condition of the law 
with référence to stoppage in transitu the goods in question were not 
the property of the bankrupt, beyond the reach of the right of stop- 
page, until the receiver or some créditer demanded of the company 
possession or control of the goods. 

The right of stoppage in transitu has been recognized as against 
a receiver in bankruptcy in the case of In re Burke & Co. (D. C.) 15 
Am. Bankr. Rep. 495, 140 Fed. 971; and the application of the 
doctrine is approved in the case of In re Portuondo (D. C.) 14 Am. 
Bankr. Rep. 337, 135 Fed. 593. Similarly, under the old bankruptcy 
statute, in the case of In re Bearns, Fed. Cas. No. 1,190, the courts 
in a bankruptcy proceeding approved the right of a créditer to stop 
goods in the hands of a carrier. This anomalous doctrine, which 
seems to hâve originally grown up in equity, upon the theory that a 
créditer who was vigilant and succeeded in getting back bis goods 
before they reached the possession of the bankrupt, had a stronger 
equity than the creditors who knew nothing whatever about this par- 
ticular sale, has for more than 150 years been applied by courts of 
law, until at the présent time it is said that the doctrine is stronger in 
law than in equity. 26 Amer. & Eng. Ency. of Law, pages 1080, 1081. 
A reason for this can be readily seen, in that a principle applied as a 
principle of law is less elastic than when applied in a court of equity, 
which is balancing and considering the strength of différent claims, 
upon the basis of justice between the parties. 

The doctrine of stoppage in transitu can only be invoked where 
insolvency exists, and except for the provisions of the bankruptcy 
statutes of 1867 (Act March 3, 1867, c. 176, 14 Stat. 517) and 1898 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418] ) 
the administration of insolvent estâtes in the United States has been 
under the varions assignment acts of the différent states. Such laws 
relating to assignments and the gênerai doctrines of insolvency recog- 
nize préférences and preferential payments. But both the bankruptcy 
act of 1867 and that of 1898 make preferential payments within a 
certain period voidable, and provide against the récognition of préfér- 
ences in the administration of the bankrupt estate. The theory of 
the présent bankruptcy law would seem to be utterly hostile to the 
idea of returning to a créditer goods as to which title, but not actual 
possession, had passed to the bankrupt, and thus securing to the créd- 
iter who stops the goods payment in full, as against partial dividends 
to other creditors. But, at the time the bankruptcy law of 1867 and 
the bankruptcy law of 1898 were passéd, the doctrine of stoppage in 
transitu was well known in the courts and in the gênerai body of the 
law. The application of the doctrine of stoppage in transitu, since 
the passage of the bankruptcy act, and its récognition by the courts, 
indicate that it cannot be inferred from the bankruptcy statute that 
a principle of law, se recognized by the courts as to hâve become a 
légal right, was wiped eut and intended to be disregarded, when no 
express évidence of that intent was set forth in the text of the law. 
For the sake of consistency, and in order to carry ont the principle of 
the bankruptcy statute, that the filing of a pétition and the appointment 
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of a receiver is notice to the world, and créâtes an inchoate title which 
cannot be disregarded by those who bave in their possession any 
part of the bankrupt estate, as indicated in the Muller Case, supra, 
the doctrine of stoppage in transita might hâve been excluded, if it 
had seemed wise to those framing the law so to do. But, as bas been 
said, the trend of décision and the language of the statutes seem to 
indicate that no change in the doctrine of stoppage in transitu was 
made by either of the bankruptcy acts of the United States, and the 
présent case must dépend upon the détermination of the issue in- 
volved according to the principle of that doctrine as set forth by dé- 
cisions. That phase of the question bas been already considered, and 
a conclusion reached in favor of the shipper. 
The motion will therefore be granted. 



In re DARLINGTON CO. 

(District Court, E. D. New îork. May 29, 1908.) 

Bankbttptcy— Pboceeding foe Oontempt— Advekse Claimant of Pkopebtt. 
The question whether the landlord of a bankrupt was gullty of con- 
tempt In refusing to permit the receiver to comply with an order of the 
court dlrecting him to deliver certain proi)erty to a purchaser will not be 
determlned summarily on affidavits, where there Is a substantial con- 
troversy as to whether the receiver was in possession of the property, or 
whether it was in the possession of the landlord as a flxture. 



In Bankruptcy. Proceeding for contempt 

Robert J. Fox, for petitioner. 
William H. Hamilton, for respondents. 



CHATFIELD, District Judge. The bankrupt went înto possession 
of certain real estate under an arrangement which was intended to 
be consummated into a formai lease. Certain intricate relations be- 
tween other parties and corporations existed preliminary to the sit- 
uation which developed at the time of the bankruptcy. When a re- 
ceiver was appointed, the owners of the building occupied by the 
bankrupt claim that they had already resumed possession. At any 
rate, the receiver took possession of the bankrupt's property in the 
building and used the building for the purpose of storage. 

The Lamson Company made an arrangement with the bankrupt 
to install a cash carrier system and had begun its work. So much 
of the work as had been done is claimed by the Lamson Company 
to be admittedly not in the nature of fixtures, and not made a part of 
the real estate. The owners of the real property took possession of 
some goods under a sheriff's levy, but the cash carrier System does 
not seem to be a part of the chattels levied upon. Subsequently an 
arrangement was made with the receiver by which the Lamson Com- 
pany was to remove the cash carrier System and to pay the bank- 
rupt $300 for the old material, paying in addition to the $300, as a 
part of the price for the old cash carrier System, the value of the 
work that had been already expended for the bankrupt. Upon this 
arrangement an order was made directing the receiver to turn over 
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to the L,amson Company the cash carrier System and allow them to 
remove it from the premises. So far as he was able, the receiver 
carried out this arrangement; but the owners of the building stopped 
the removal, and hâve now been brought into court to be punished 
as for a contempt in interfering with the order directed to the receiver, 

So far as any actual contempt is concerned, the owners of the 
building acted under advice of counsel and under a claim of title, and 
their contempt is not considered by the court to be willful or flagrant. 
But the question is rather, whether the owners of the real estate had 
the right to do as they presumed to do, and, if they had not that 
right, whether they should be punished for contempt, unless they purge 
themselves by complying with the order of the court. It is somewhat 
difficult to détermine from the affidavits whether the receiver was 
actually in possession of the property in question, and, if he were not 
in possession, a question of title is certainly raised, which cannot be 
determined in a summary way. If he was in possession, then it 
would be necessary, through the contempt proceeding, to détermine 
whether the receiver's title was superior to that of the owner of the 
real estate, and such a question would hâve to be determined on the 
taking of testimony, rather than upon afïidavits. Further, if the re- 
ceiver did not hâve a right to the possession of the property, and it 
belonged to the owner of the building, a readjustment may hâve to be 
made of the terms under which the $300 was paid to the receiver. 

Under ail the circumstances, it seems best to send the question of 
possession to a commissioner, to détermine upon the hearing of testi- 
mony, and the application to punish for contempt will be held until 
it is determined whether the respondents must purge themselves from 
that contempt before disposing of the application. The claimant 
may still, if it sees fit, bring suit for the goods it daims in any court 
having jurisdiction, and, if so, no référence wlU be ordered. If a 
référence is had, the question of title may also be considered, if the 
owners of the building assent thereto. 



In re INDUSTRIAL OOLD STORAGE & ICE 00. 

(District Court, E. D. Pennsylvania. August 12, 1908.) 

No. 1,983. 

1. Bankbuptct— "Taxes" Bintitled to Pbiobitt of Patment— Wateb Rents. 

Water rents due to a municipality, which are levled on property annual- 
ly as a tax is levled and made a lien In like manner, are "taxes," wlthln 
the meanlng of Bankr. Act, July 1, 1898, c. 541, § 64a, 30 Stat. 563 (U. S. 
Comp. St. 1901, p. 3447), which a trustée in bankruptcy Is required to 
pay when levled agalnst property of the estate In hls possession. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
6867-6886, 7813.] 

2. Samb— Rents and Pbofits of Mobtgaged Propebtt— Rights of Mobtqagee. 

A mortgagee of realty In Pennsylvania, whpse mortgage exceeds the 
value of the property, Is equitably entitled to hâve the rents and profits 
of such property coUected by a trustée in bankruptcy of the mortgagor, 
after payment of the taxes, applled to the payment of Interest on hia 
mortgage. 
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In Bankruptcy. On certificate of référée. 

Horace M. Rumsey, for trustées. 

Hepburn, Carr & Krauss and Smithers & Lank, for bankrupt 

J. B. McPHERSON, District Judge. The facts upon which the prés- 
ent controversy arises are thus found by the learned référée, Joseph 
Mellors, Esq. : 

"(1) In the month of February, 1904, the above-mentloned company became 
Insolvent, and on the 4th day of March It made an assignaient for the benefit 
of Its creditors to the Central Trust & Savings Company. 

"(2) On July 2d of the sarae year a pétition in bankruptcy was filed agalnst 
It in whieh the said assignment was set forth as an act of banliruptcy, and 
In August of the same year it was adjudicated a bankrupt. 

"(3) On October 10, 1904, the said Central Trust & Savings Company, to- 
gether with Joshua M. Gillespie and Howard M. Long, were elected trustées 
of said bankrupt estate. 

"(4) At the time of thé flling of said pétition the assets of the bankrupt 
included, Inter alia, real estate, consisting of a three-story brick house (occu- 
pied as a saloon) and lot situated at the northeast corner of American and 
Berks -streets, in the elty of Philadelphia, contalning in front or breadth on 
American street 40 feet and extending 121 feet in depth. The bankrupt estate 
was also possessed of other real estate immedlately adjolnlng the said real 
estate on the north and upon which was erected a partly completed cold storage 
plant. 

"(5) At the time of the flling of the said pétition In bankruptcy, the above- 
mentioned real estate was subjeet to a purchase money mortgage of $40,000 
given by the bankrupt company to August Beitney, which was on record at the 
time of the flling of the pétition. ■ 

"(6) Subséquent to the adjudication In bankruptcy — that Is, on September 
9, 1904— the said Augustus Beitney began suit upon said mortgage in the court 
of common pleas of Philadelphia county. The said Central Trust & Savings 
Company and Joshua M. Gillespie, who were receivers, were made partners 
to the suit, but they made no défense thereto, and judgment was duly recov- 
ered on October 11, 1904. A writ of levari facias was issued upon said judg- 
ment. 

"(7) On the 5th day of November, 1904, the trustées in bankruptcy (who 
had also been receivers and let the suit go to judgment without défense) filed 
a pétition in the United States District Court and secured a restrainlng 
order restralning the said mortgagee from further proceedings In the matter. 
Upon the 5th day of December, 1904, the court referred the matter to the 
référée, who reported agalnst the restrainlng order, and the pétition therefore 
was dismissed, and the property was sold under said mortgage on the first 
Monday of December, 1905, and bought in at sherlfTs saie by the mortgage* 
for a nominal sum. 

"The property upon which the mortgage was secured was appraised by the 
appraisers in bankruptcy at the sum of .$10,000, which was brought to the 
attention of the trustées as well as the existence of the mortgage In question, 
and as well as other liens. 

"(8) From the time of their élection (October 10, 1904) to the time of the 
sale of said property (December, 1905), the trustées had pos.çession of the prem- 
Ises and collected the rents thereof, but they did not pay the taxes, water 
rents, nor the interest upon said mortgage. 

"(9) No proceedings were taken by the mortgagee to sequester the rents as 
by obtalning the appointment of a receiver before bankruptcy or by a direct 
application to the bankruptcy court." 

Upon thèse facts the mortgagee, on whose behalf the property was 
bought in at the foreclosure sale, asked for an order directing the 
trustées to apply the rents received from the mortgaged property, 
first, to the payment of the taxes and water rent due to the city of 
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Philadelphia for the year 1905, and, second, to the payment of the 
interest that accrued upon the mortgage while the property was in the 
possession of the trustées. The référée made the order prayed for, 
and the appeal now before the court was taken by the trustées from 
his décision. 

One of the exceptions filed by the trustées questions the referee's 
finding that the property was bid in at the sheriff's sale by the mort- 
gagee, and avers that the purchaser was John P. Mathieu, that he 
bought subject to the taxes and water rent, and that he does not com- 
plain of the distribution of the rents in question among the gênerai 
creditors. It is true that Mathieu was the nominal purchaser, and that 
the sheriff's deed was made to him; but I agrée with the referee's 
finding that the mortgagee was the real party in interest, and that the 
title was taken and is held in his behalf. The dispute therefore is be- 
tween the gênerai creditors and the mortgagee himself, and is to be 
decided from that point of view. 

With regard to the taxes and water rent due to the city of Phila- 
delphia, there seems to be little difhculty. So far as the taxes are 
concerned, the command of section 64a (Act July 1, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3447]) is express: 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt," etc. 

And the application of this provision to taxes accruing since the filing 
of the pétition has been decided in several cases. Collier (6th Ed.) 
p. 629, note 22k ; Swarts v. Hammer, 194 U. S. 441, 34 Sup. Ct. 695, 
48 L. Ed. 1060. Whether the word "taxes" includes water rents due 
to a municipality is a question about which there is, perhaps, room 
for a différence of opinion. It was decided in Re Stalker (D. C.) 
123 Fed. 961, that an assessment levied for a local improvement is a 
"tax" entitled to priority of payment under this section, while it was 
held by the same judge in Re Broom (D. C.) 123 Fed. 639, that a 
lessee's failure to pay water rents, in violation of a covenant in* his 
lease, did not give the lessor or the municipality a claim to priority 
against the lessee's estate in bankruptcy. This ruling, however, is 
expressly put upon the ground that the lessee's obligation is contract- 
ual only, and therefore that the claim was not a "tax" against the 
bankrupt. In my opinion a water rent due to the city of Philadel- 
phia is certainly within the spirit of section 64a. It is levied annually 
against the property as a tax is levied; it is made a lien by statute in 
like manner, and is enforced by the same remédies that are appropri- 
ate to the collection of a tax; and the amount due is similarly avail- 
able for public purposes. The same reasons of policy that moved 
Congress to ordain priority for taxes justify the courts, I think, in 
giving the word a construction broad enough to include such other 
municipal claims as are practically indistinguishable in their nature 
and effect from taxes, strictly so called. 

The équitable right of the mortgagee to hâve the balance of the 
rent applied to the unpaid interest upon his mortgage has been affirm- 
ed by some courts and denied by others. Under the facts found by 
the référée, I do not think that the right can be properly rested upon 



IN RE INCUSTEIAL COLD STORAGE 4 ICB CO. 393 

the clause in the mortgage that conveyed the real estate to the mort- 
gagee "together with the * * * rents, issues and profits there- 
of." The effect of such a clause has been the subject of dispute, but 
for présent purposes it is sufficient to refer to Savings Ce. v. Shep- 
herd, 127 U. S. 503, 8 Sup. Ct. 1250, 33 L. Ed. 163, by which I re- 
gard the question as practically settled. That was a case in which a 
deed of trust (a mortgage by another name) expressly reserved to 
the mortgagor the right to take the rents of the real estate until de- 
fault, etc., and the décision is therefore not precisely in point; but in 
the discussion of the questions arising in the case the court used the 
following language, which applies so closely to such a situation as is 
now befpre me that I feel bound by what is there laid down as the 
gênerai ruie: 

"It Is, of course, compétent for the parties to provide, In the mortgage, for 
the payment of rents and profits to the mortgagee, whlle the mortgagor re- 
malns in possession ; but when the mortgage contains no such provision, and 
even where the Income Is expressly pledged as security for the mortgage 
debt, wlth the right In the mortgagee to take possession upon the failure of 
the mortgagor to perform the conditions of the mortgage, the gênerai rule Is 
that the mortgagee is not entitled to the rents and profits of the mortgaged 
premises untll he takes actual possession, or until possession is taken, in 
hls behalf, by a receiver (Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 U 
Ed. 415 ; Grant v. Phœnix Ufe Ins. Co., 121 U. S. 105, 117, 7 Sup. Ot. 841, 
30 II. Ed. 905), or until in proper form he demanda and is refused possession 
(Dow V. Memphls Rallroad Oo., 124 U. S. 652, 654, 8 Sup. Ot 673, 31 h. Ed. 
565). See, also. Sage v. Memphls & Llttle Bock RaJlroad Co., 125 U. S. 361, 
8 Sup. Ot. 887, 31 L. Ed. 694. 

"The principles announeed In thèse cases are décisive agalnst the clalm of 
the trust company to the rents of the property represented by the two drafta 
deliveredby the United States to Wilson. . Bradley's deed pledged the property, 
not the rents accruing therefrom, as security for the payment of hls notes. 
It Is true It provides generally, that the mortgagor may remain in possession 
and recelve rents and profits, until there is default upon his part; but the 
only effect of that provision was to open the way to compel him to submit to 
a sale and thereby lose possession. The deed did not give the mortgagee or 
the trustées the right, Immediately upon such default, to take possession and 
appropriate the rents of the property. It only gave the trustées authority, 
when such default occurred, to sell upon short notice, and, In that way, oust 
the mortgagor, and suspend hls right to further appropriate the income of 
the property. Even If the deed had expressly pledged the Income as security 
for the debts named, the mortgagor, according to the doctrines of the cases 
cited, would bave been entitled to the income, until, at least, possession was 
demanded under the deed, or until hls possession was disturbed by a sale un-" 
der the deed of trust or, in advance of a sale, by having a receiver appolnted 
for the benefit of the mortgagee." 

But, without regard to the clause in the mortgage concerning the 
rents, it seems to ' me that the équitable right of the. mortgagee to 
hâve the rents applied to the payment of the overdue interest should 
be sustained for the reason given by the Suprême Court of Pennsyl- 
vania in Wolf's Appeal, 106 Pa. 545, namely: That a lien creditor 
under conditions similar to those now presented is in equity the real 
owner of the land, and is therefore entitled to hâve its rents, issues, 
and profits applied to the discharge of his lien. In that case it was 
held by the lower court that, when a debtor-had made an assignment 
for thé benefit of creditors, the assignée in possession was bound 'to 
apply the rents arising from real estate that was incumbered beyorid 
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its full value to the payment of interest upon the liens before even 
wage creditors could sucessfully claim to share in the fund thus aris- 
ing. Upon this point, the opinion of the court below (which was 
affirmed by the Suprême Court) is as follows: 

"In November, 1874, Llght Bros., as Individuals and as a firm, made an 
assignment for the beneflt of creditors. They owned In Lebanon county a 
rolling mill, forge, some bouses, and a farm, from the management and renting 
of whlch by the assignées after January, 1875, certain profits accrued which 
they applied to the payment of a judgment aerainst the assignors eutered in 
1867 and to the payment of Interest on two other judgments, one entered to 
April term, 1873, and the other to January term, 1874. * • • Thèse trans- 
actions were set out in their second and final account • * * and certain 
wage creditors of the firm excepted, alleging that the rents and pi'ofits accru- 
ing from the use ol the asslgned property since the assignment had been im- 
properly applied to the judgments referred to. * * * 

"Whether the real estate in Lebanon county was partnership property or 
held in common, it seems clear in either case that the wage creditors, as 
against the liens mentioned, were not entitled to the rents and profits which 
accrued, as did ail of them, after January, 187.5. The récent case of Jones's 
Appeal, 102 Pa. 2S5, seema to be décisive upon this point There the real 
estate of a flrm was partnership property and was assigned for the benefit of 
creditors. A mill upon the land was burned and its machlnery so injured by 
the fire as to be sold for old iron. A crop of grass also was grown upon the 
land after the assignment, and the wage creditors claimed the proceeds of 
both crop and machinery. They were, however, awarded to lien creditors, and 
the Suprême Court exprossly approves this part of the decree, although the 
opinion Is malnly concerned about other questions. The prineiple of this 
décision seems to us to cover the case of rents. If the machinery which in that 
case helped to give value to the land, and the grass which grew upon it after 
the claims for wages had accrued, partook of its character to such an extent 
as, equitably at least, to belong to the lien creditors after severance, it would 
seem plaln that the rents and farm profits hère, which the land produced 
and which wholly accrued after thèse claims for wages had become due, 
ought to foUow a slmilar course. The income or product of an assigned es- 
tate Is held by the assignée In trust for ail the creditors of the assignor ac- 
cording to their légal and équitable rights (Bausmau's Appeal, 90 Pa. 180) ; and 
as ail the judgments referred to were entered more than six months before 
the assignment was made, and therefore before the labor was performed, it 
is hard to see why the substantial owners of the property hâve not at least an 
équitable rlght to the whole of what it produces. Burkholder's Appeal, 94 Pa. 
524, regards the lien creditors of an assigner in the same light, viz., as sub- 
stantial owners of his real estate, and divides among them the Interest on 
deferred payments, even after the land bas been sold by order of court." 

From this ruling a wage créditer took an appeal, but the Suprême 
Court affirmed the decree of the court below, saying: 

"The appellant sought to object to the account on the alleged ground that he 
was a preferred créditer of the assignor. The court found that his claim was 
not sustained, that he had no interest in the account to which he excepted, 
and therefore no standing to file exceptions. In case of a sale of the land it 
Is very clear his claim could not be allowed to the préjudice of a prior lien 
créditer. We think the mère rents of the land in the hands of assignées, not 
being the product of business managed and carried on by them, but solely 
the product of the land Itself, should be applied on those prior liens which 
would be entitled to the proceeds of the lands, if sold. This we understand 
to be the ground on which tlie court ruled the case. The conclusion is 
sustained for reasons expreased in Bausman's Appeal, 90 Pa. 180, and Burk- 
holder's Appeal, 94 Pa. 524." 
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See, also, Gibble's Estate, 134 Pa. 366, 19 Atl. 681. 

Thèse décisions are entitled to much weight in a controversy be- 
fore a fédéral court concerning the effect of a Pennsylvania mort- 
gage ; but, aside f rom their weight, it seems to me that the equity of 
the situation is with the mortgagee. Any other ruling would permit 
an assignée or a trustée to take possession of the debtor's real estate 
— this being inadéquate to pay the liens against it — :and deliberately di- 
vert the rents issuing out of the land from the creditor who has a lien 
upon it, and has therefore in equity the first claim upon what it pro- 
duces, and apply them to the profit of gênerai creditors who hâve no 
such lien, and whose claims, indeed, may hâve corne into existence 
with full knowledge, actual or constructive, that the debtor's land was 
incumbered beyond its value. For many purposes the relative rights 
of creditors are to be regarded as fixed when the act of bankruptcy 
takes place, or the pétition is filed. In this aspect, the mortgage cred- 
itor now before the court was the équitable owner of the bankrupt's 
real estate in August, 1904, and the trustées were bound to administer 
the property in subordination to his rights. What they ask to do, 
however, is to take the rents of what was really his property, and di- 
vide them among the other creditors. This, I think, cannot be donc. 

The order of the learned référée is affirmed. 



BROWN V. MORGAN et al. 
(Circuit Court, N. D. lowa, W. D. August 15, 1908.) 

No. 281. 

1. Attobnkt and Client— Attoeney'b Lien on Judament foe Seevxce8. 

An attorney has a lien at commou law upon à judgment recovered by 
him In favor of his client for the amount of his fee and disbursements 
In the cause, and the lowa statute (Code, 5 321) speclflcally glvlng such 
lien, as construed by the Suprême Court of the state, Is merely declara- 
tory of the common law with an additlonal provision for glvlng notice 
of lien by an entry In the judgment docket 

2. Same— Suit to Bnfoece Lien. 

An attorney who has recovered a Judgment In favor of his client In a 
fédéral court In lowa, and entered notice of a lien on such Judgment on 
the docket In conformlty to the state statute, may maintaln a suit In 
equity In such court against the parties to the Judgment to enforce his 
lien. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 5, Attorney and 
Client, § 426.] 

S. Courts — Jueisdiotion of Fédéral Couet— Ancillaet Suit. 

Such suit is anelllary to the original suit and withln the Jurlsdlction 
of the court, wlthout regard to the amount involved or the cltlzenshlp 
of the parties. 

[Ed. Note. — Supplementary and anelllary proeeedlngs and relief in 
fédéral courts, see note to Toledo, St. L. & K. C. K. Oo. v. Continental 
Trust Co., 36 G. C. A. 195.] 

In Equity. On demurrer to bîll. 

The blll allèges: That In March, 1901, the défendant Morgan employed 
tbe complalnaut, who was then and Is now an attorney and counselor . of 
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thls court, to prosecute a suit In equlty against the défendants school dis- 
tricts to reeover of tbiem some $8,000 upon certain bonds issued by said 
districts ; that complalnant, pursuant to sucli employment, brouglit suit in 
tliis court In belialf of défendant Morgan and prosecuted the same to final 
judgment or decree, wliereby the défendant Morgan recovered judgment 
against said school districts Deceml>er 31, 1902, in the sum of $5,601 and 
costs ; that complalnant thereafter entered, in the proper judgment docket 
opposite the entry of Judgment, notice of a lien upon the amount owing by 
the school districts upon such judgment to the défendant Morgan in the 
sum of $2,200 for his services in procuring such judgment, as authorlzed by 
the statute of lowa,; that partial payments hâve been made upon his said 
claim and lien, but that there Is stlll due and owlng hlm from the défendant 
Morgan for his services in such proceedings of principal and Interest the 
sum of $1,044. And the prayer of the bill Is that complainant's lien for 
his services in behalf of the défendant Morgan in said suit be establlshed for 
said amount, and that the same be enforced against said judgment and the 
school districts by proper orders or process of thls court. The bill also al- 
lèges that complainant Is a citizen of lowa, that the défendant Morgan Is a 
citizen of South Daliota, and the several school districts school corporations 
exlstlng under the laws of lowa. XTie défendant Morgan appears generally 
and demurs to the bill for want of equlty, and also upon the ground that the 
court is wlthout jurisdlctlon because the school districts are corporations 
of the State of lowa and citizens of the same state as complainant, and 
that the amount now owing to complainant is Insufflcient to confer juris- 
dlctlon upon thls court 

P. A. Swayer and R. H. Brown, for complainant. 
O. J. Taylor and J. W. Hallam, for défendants. 

REED, District Judge (after stating the facts as above). If this 
suit is to be regarded as an entirely new or original suit, the juris- 
dicti.on of this court must fail, because the amount involved, exclu- 
sive of interest and costs and the citizenship of the parties, are such 
that it may not rightly be prosecuted in this court. But is it an orig- 
inal suit with référence to the line which séparâtes the jurisdiction of 
the fédéral courts from that Of the state courts, or does it belong to 
that class of suits which are ancillary or auxiliary to a prior suit, ei- 
ther for the enforcement of the judgment or decree in the prior suit, 
or to protect the rights of third parties which arise or grow out 
of the prior proceedings? If it is of the latter class, the citizenship 
of the parties, or the amount involved, is immaterial, for the jurisdic- 
tion rests upon and is supported by that of the prior suit. Minnesota 
Co. V. St. Paul Co., 2 Wall. 609, 17 L. Ed. 886 ; Freeman v. Howe, 
24 How. 450, 16 L. Ed. 749 ; Krippendorf v. Hyde, 110 U. S. 276, 
4 Sup. Ct. 27, 28 L. Ed. 145 ; Julian v. Central Trust Co., 193 U. S. 
93, 24 Sup. Ct. 399, 48 E. Ed. 629. 

It is true that in thèse cases the money or property sought to be 
recovered by, or impressed with some equity in favor of a third par- 
ty was in the registry of the court, or in its custody, through its mar- 
shal or receiver, and if, in this instance, the school districts had paid 
the amount of the judgment against them into court, there would be 
no doubt that complainant could by proper proceedings in that suit 
hâve required that his lien for services be satisfied therefrom. The 
fact that it bas not been paid into court is not important, for the judg- 
ment is within the control of the court, and the amount due thereon 
is potentially within its control for the purpose of distribution by it 
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when paid to whomever it rightfully belongs. Hatcher v. Hendrie, 
133 Fed. 267, 68 C. C. A. 19. 

The principle upon which the cited cases rest seems equally appli- 
cable where the subject-matter of the controversy is embraced within, 
or arises out of, the controversy in the prior suit. Root v. Wool- 
worth, 150 U. S. 401, 14 Sup. Ct. 136, 37 L. Ed. 1123. Lamb v. 
Ewing, 54 Fed. 269, 4 C. C. A. 320; Hatcher v. Hendrie, 133 Fed. 
267, 68 C. C. A. 19. 

In Minnesota Co. v. St. Paul Co., above, Mr. Justice Miller, at page 
633, 2 Wall. (17 L. Ed. 886), said: 

"It is objected that the présent blll Is called a supplemental blll, and Is 
brought by a défendant in the original suit, which is said to be a violation 
of the rules of equity pleading, and that the subject-matter and the new 
parties made by the bill are net such as can properly be brought before the 
court by that class o£ bills. But we think that the question is, not whether 
the proceeding is supplemental and ancillary, or is independent and original 
In the sensé of the rules of equity pleading, but whether it is supplemental 
and ancillary or is to be consid'ered entirely new and original in the sensé 
which this court has sanctioned with référence to the line which divides the 
jurisdictlon of the fédéral courts from that of the state courts. No one, for 
Instance, would hesitate to say that, according to the English chancery 
practice, a bill to enjoln a judgment at law is an original bill in the chancery 
sensé of the word. Yet this court has decided many times that when. a 
bill is flled in the Circuit Court, to enjoin a judgment of that court, it is 
not to be consldered as an original bill, but as a continuation of the pro- 
ceeding at law, so much so that the court wlll proeeed in the Injunetion suit 
without actual service of subpœna on the défendant, and though he be a 
citizen of another, state, if he were a party to the judgment at law." 

Lamb V. Ewing, 54 Fed. 269, 4 C. C. A. 320, was a new action 
brought in a Circuit Court of the United States upon a bond given 
in a prior action in the same court betweert other parties. It was ob- 
jected to the jurisdictlon that the amount involved, being less than 
$2,000, was not sufficient to confer jurisdiction upon the Circuit Court. 
It was held by the Court of Appeals, this circuit, upon the question 
of jurisdiction, that the action was but a continuation of the prior 
one, and that a third party whose rights arose out of the prior pro- 
ceedings could maintain an action in the same court for the protec- 
tion of those rights, regardless of the amount involved or the citizen- 
ship of the parties. See, also, 1 Bâtes, Fed. Eq. § 97, as to when suits 
will be regarded as ancillary or auxiliary to a prior suit. 

The jurisdiction of this court over the subject-matter and of the 
parties in the prior suit of the défendant Morgan against the school 
districts is unquestioned, and the judgment recovered by Morgan in 
that suit is the resuit of the efforts of the complainant as his counsel. 
Upon such a judgment the attorney recovering it, under the later 
common law at least, would hâve a lien for the value of his services 
and disbursements in procuring the same. The origin of such lien 
may be somewhat obscure, but it seems to hâve arisen by analogy to 
other cases of lien. Cowell v. Simpson, 16 Vesey, 275, and note. 
That it existed is certain. Ex parte Price, 2 Vesey, Sr. 407; Welsh 
V. Hole, 1 Doug. 238; Read v. Dupper, 6 T. R. 366; Stevenson v. 
Blakelock, 1 Maule & S. 535. 
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In Welsh v. Hole, 1 Doug. 238, Lord Mansfield said : 
"An attorney bas a lien on the money recovered by his client for hls bill 
of costs. If the money came to his hands, he may retain it to the amount 
of his bill. He may stop it in transit if he can lay hold of It If he apply 
to the courts, they will prevent Its being paid over until his demand ia 
satlsfled. I am inclined to go stlll further and hold that, If an attorney 
give notice to the défendant not to pay tlll hls bill shall be dlscharged, a 
payment by the défendant after such notice would be in his own wrong, and 
llke paying a debt which bas been asslgned, after notice." 

In Read v. Dupper, 6 Term R. 366, Lord Kenyon held that a party 
should not be permitted to run away with the fruits of a cause with- 
out satisfying the légal demands of his attorney by whose industry, 
and in many instances at whose expense, those fruits were obtained. 

Such was the setded practice of the English courts, and the rule in 
this country is the same, though in some of the states it is modified 
by statute. Jennings v. Bacon, 84 lowa, 403, 51 N. W. 15 ; Martin 
V. Hawks, 15 Johns. (N. Y.) 405 ; Rooney v. Railroad Co., 18 N. Y. 
368; Andrews v. Morse, 12 Conn. 444, 31 Am. Dec. 752, and note; 
Weeks v. Wayne Circuit Judges, 73 Mich. 256, 41 N. W. 269; In 
re Wilson & Grieg (D. C.) 12 Fed. 235; National Bank v. Eyre 
(C. C.) 3 McCrary, 175, 8 Fed. 733. 

In Rooney v. Second Avenue Railroad Co., 18 N. Y. 368, it is held 
that before the Code nothing was better settled than that an attorney 
had a lien upon the judgment recovered by him for his services, 
that the measure of those services was the taxable costs recovered in 
the action, and to that extent the attorney was regarded as the équi- 
table assignée of the judgment; but because the judgment had been 
recovered through the instrumentality of the attorney, and his money 
and labor and talents had been expended for that purpose, the courts 
hâve declared that he shall hâve a lien upon it to the extent of his 
claim against his client, and that such lien is unafïected by the Code. 
That stands as it did before. See, also, Marshall v. Meech, 51 N. Y. 
140, 10 Am. Rep. 572 ; Matter of Knapp, 85 N. Y. 284. 

The rule is not changed by the lowa statute. The Code of 1897 
of that State provides : 

"Sec. 321. An attorney has a lien for gênerai balance of compensation upon: 
(1) Any papers belonglng to hls client which hâve come Into his hands In the 
course of hls professional employment. (2) Money In hls hands belonglng 
to his client. (3) Money due his client in the hands of the adverse party, or 
attorney of such party, In an action or proceeding In which the attorney 
clalmlng the lien was employed, from the time of givlng notice in writing to 
Buch adverse party, or attorney of such party, If the money Is In the posses- 
sion or under the control of such attorney, which notice shall state the 
amount claimed, and. In gênerai terms, for what services. (4) After judgment 
in any court of record, such notice may be glven, and the lien made effective 
against the judgment debtor, by enterlng the same in the judgment or com- 
bination docket opposite the entry of the judgment." 

In Jennings v. Bacon, 84 lowa, 403, 51 N. W. 15, and other cases, 
the Suprême Court of that state holds that this statute is but declara- 
tory of the common law, and is a substantial enactment thereof ; that 
it omits no part thereof, and adds nothing thereto, except the pro- 
vision for giving notice to be entered on the judgment doçket. In 
other cases that court holds that, where the notice is given by en- 
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tering it upon the judgment docket, a subséquent reversai of the judg- 
ment does not discharge the notice, and it is sufficient to protect the 
lien, though the cause of action is settled by the parties, or another 
judgment is recovered in another court by another attorney engaged 
to prosecute the action. Winslow v. Railroad Co., 71 lowa, 197, 33 
N. W. 330; Gibson v. Railroad Ce, 122 lowa, 565, 98 N. W. 474; 
Parsons v. Hawley, 92 lowa, 175, 60 N. W. 520. 

It is true that in some of thèse cases it is said the lien under the 
statute is not upon the judgment, but upon the amount owing by the 
adverse party, and such is the language of the statute; but this is 
said in those cases where it was sought to fix the amount due the 
attorney from the amount of the judgment, or where it was sought 
to escape from the lien because the judgment had been reversed, and 
notice of the lien, as entered upon the judgment docket, was claimed 
upon the judgment. The Suprême Court of the state, however, has 
uniformly sustained the lien when notice thereof has been given by 
entry upon the judgment docket, notwithstanding the judgment may 
hâve been subsequently reversed, and the lien under the statute is 
only upon the money due from the adverse party. 

The statute secures the lien to the attorney, and complainant has giv- 
en notice of his lien in the manner required by that statute. The stat- 
ute does not provide how the lien shall be enforced, and the procédure 
does not seem to be very well settled ; but the Suprême Court of the 
state has held that, as to money due upon the judgment, it mày be by 
a suit in equity, as other liens -may be. Crissman v. McDuff, 114 
lowa, 83, 86 N. W. 50; Hubbard v. Ellithorpe (lowa) 112 N. W. 
796. When an attorney entitled to a lien obtains possession of papers 
belonging to his client, or coUects money due him from the adverse 
party, he may retain the papers or money until his compensation is 
paid or satisfied, and he cannot be required to surrender either un- 
til he is paid. Foss v. Cobler, 105 lowa, 728, 75 N. W. 516; Wylie 
V. Coxe, 15 How. 415, 14 L. Ed. 753 ; In re Paschal, 10 Wall. 483, 
19 L. Ed. 992 ; McPherson v. Cox, 96 U. S. 404, 24 L. Ed. 746. In 
fact, the right to retain in such case seems to be his only protection. 
Foss V. Cobler, above. But if the attorney is to be regarded either as 
the équitable assignée of the judgment to the extent of the amount of 
his unpaid compensation for recovering the same, or as the équitable 
owner to the extent of his lien, of the amount evidenced by the judg- 
ment in either case the judgment creditor is a trustée of the attorney to 
that extent, and equity is the proper forum in which to enforce the lien. 
It may be that he could recover the amount due him in a law action 
against the judgment debtor. If so, that debtor would be entitled to 
hâve the amount paid by him credited upon the former judgment. 
It is entirely regular therefore that the attorney should apply to the 
court in which the judgment is recovered for the protection and en- 
forcement of his rights therein, or his lien upon the amount due there- 
on from the judgment debtor. Possib'y, it might be done in a more 
summary manner than by an ordinary suit in equity, but it is no ob- 
jection that relief is sought in that manner wherein the rights of ail 
parties may be fully protected. Hubbard v. Ellithorpe (lowa) 112 
N. W. 796; McPherson v. Cox, 96 U. S. 404, 24 L. Ed. 746, above. 
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The case is unlike that of Wolfe v. Lewis, 19 How. 280, 15 L. Ed. 
613, where an attorney recovered a decree of foreclosure of a mortgage 
for his client, the amount of which was paid into court by the défend- 
ant without a sale of the premises. The attorney thereupon procured 
an order for his dismissal as attorney from the case, that he might 
bring up a gênerai account against the client for services in other 
matters in no way connected with the foreclosure suit, and the matter 
of such account was referred to a master in the foreclosure pro- 
ceeding. This was done without notice to the cHent, and a large 
amount was awarded to the attorney out of the proceeds realized by 
the foreclosure for services in no wise connected with that suit. 'Held, 
that the proceeding was wholly unauthorized and should not hâve been 
sanctioned by the court. 

In Gain v. Hockensmith Co. (C. C.) 157 Fed. 993, the debt had 
been attached before the attorney was employed to collect it. Held, 
that his lien was subordinate to that of the attachment. 

The gênerai appearance of the défendant waives any defects in the 
service of the subpœna, if any there be. 

The demurrer to the bill is therefore overruled, with leave to the 
défendants to answer by the September rules. 

It is ordered accordingly. 



MEYER V. CONSOLIPATED lOE CO. 
(Circuit Court, E. D. New Yorli. July 8, 1908.) 

1. Execution — SuFPLEMENTABY Peoceedings— Examination of Debtor Un- 

DEB New York Statutk— Affidavit. 

Ail affidavit, in support of an application for examination of a judg- 
ment défendant in proceedings supplemcntary to exécution, under Code 
Civ. Proc. N. Y. § 432, made by the attorney for the judgment credltor on 
allégations of Personal knowledge, held sufflcient, especially when not 
attacked by answering affldavits. 

2. Courts— Fedebal Courts— Proceeding Under State Laws. 

A United States court, proceeding under the laws of the state providing 
for proceedings supplementary to exécution, as authorized by Rev. St. 
î 916 (U. S. Comp. St. 1901, p. 684), Is not affected by a provision of such 
laws that a witness caunot be compelled to attend lu such proceedings at 
a place without the county of his résidence or place of business ; but such 
court may issue subpœnas for witnesses within Its district or to compel 
the attendance of witnesses from other districts who live within 100 miles, 
as provided by Rev. St. § 876 (U. S. Comp. St. 1901, p. 667). 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

3. Same — Fédéral Court in New York — Proceeding Against Ooepoeation 

defendant. 

A United States court within the state of New York, which has not 
by gênerai rule adopted the laws of the state providing for proceedings 
supplementary to exécution since January 1, 1878, when Rev. St. § 916 
(U. S. Cîomp. St. 1901, p. 684), was flnally enacted, which provides that 
such courts may enforce such remédies to reach the property of a judg- 
ment debtor "as are now provided In like causes by the laws of the state 
• * * or by any such laws hereafter enacted which may be adopted by 
gênerai rules of such Circuit or District Court," has no power to enter- 
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tain supplementary proceedings agalnst a corporation Judgment debtor; 
suck proceedings not having been authorlzed by the state laws prier to 
1878. 

At Law. Froceedings supplementary to exécution. 

Gustavus A. Rogers (Benjamin Tuska and Saul E. Rogers, of 
counsel), for Meyer, judgment créditer. 

Thomas D. Adams (B. B. Gattell, of counsel), for Consolidated 
Ice Co., judgment debtor. 

CHATFIELD, District Judge. The judgment creditor herein ob- 
tained judgment against the défendant in an action for tort in this 
court, upon the 25th day of June, 1903. Since that time exécution 
has been issued and returned unsatisfied, and the judgment creditor 
has now applied to this court for an order for the examination of 
the défendant. 

It is shown by the affidavits that the défendant is a Maine corpora- 
tion, and the record in the suit shows that it was doing business in thff 
state of New York, and within the Eastern district of New York, at 
the time of that action. The aiîîdavits in this proceeding, which is 
brought supplementary to exécution, state that the défendant no longer 
does business within the state of New York, has not a business agency 
nor a fiscal agent or agent in the state, but had in the Southern dis- 
trict of New York a person designated at the time the corporation 
began to do business within the state as a person upon whom process 
might be served, under section 432 of the Code of Civil Procédure of 
the state of New York. On the 20th of June, 1908, the judgment 
creditor, upon an affidavit of one Gustavus A. Rogers, obtained the 
présent order in proceedings supplementary to exécution, directing 
the judgment debtor — that is, the défendant corporation — to appear 
at a term of the Circuit Court for examination, and also directing 
subpcenas to issue to the directors, trustées, ofRcers, and agents of 
the corporation, to appear and give oath as to their knowledge of its 
property and affairs. Upon the date fixed for this examination, the 
corporation appeared specially by attorney, and certain witnesses also 
attended. It appeared by the record that the order had been served 
upon the corporation according to the provisions of section 2452 of 
the New York Code, and that individual subpœnas to testify had been 
served upon the witnesess who attended. 

Objection was made on behalf of the corporation, and on behalf 
of each witness, to the jurisdiction of the court, and it is claimed that 
the papers upon which the order for examination of the corporation 
was made are insufficient, in that the corporation is not shown to be 
without the scope of section 1812 of the Code of Civil Procédure of 
New York, as made applicable by section 2463 of the same. Eur- 
ther objection is made that the affidavits on which the order was made 
are insufficient, in that they do not show the sources of information 
from which the affiant has stated his actual knowledge as to the allé- 
gations made. But it is considered that this objection is insufficient, 
under the décision of the Appellate Division in the case of Stewart v. 
Lyman, 63 App. Div. 182, 70 N. Y. Supp. 936. It may be assumed 
163 F.— 26 
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that, if the papers show that an allégation based upon alleged actual 
knowledge is not within the knowledge of the affiant, or if the form 
or subject-matter of the allégation is such that actual knowledge 
could not be had, then the presumption would be against the person 
making the allégation, and it would be necessary for the source of 
his information to be shown, as bas been held in Buhl v. Bail, 41 Hun 
(N. Y.) 61; Cole v. Core, 121 App. Div. 633, 106 N. Y. Supp. 306; 
Gumbes v. Hicks, 116 App. Div. 120, 101 N. Y. Supp. 741, and other 
cases. It may be admitted that the affidavits in supplementary pro- 
ceedings, while, perhaps, not necessarily as exact as in attachment and 
arrest, nevertheless should substantially set forth the requisites in the 
same manner; but it is considered that on this parficular application 
the positive allégation by the attorney in the case, of personal knowl- 
edge, when not attacked by answering affidavits, will be considered 
sufficient for the purpose of the application in which it was made. 

This brings us to the objection as to the exception under section 
1812. Articles 1, 2, 3, and 4, of title 2 of chapter 15, of the Code of 
Civil Procédure of the state of New York contain varions provisions 
as to the bringing of suits by and against corporations, domestic and 
foreign, in the state courts of New York, the appointment of receivers, 
the issuing of process, etc. Section 1812 makes certain of thèse sec- 
tions applicable to a domestic corporation of the state, and to a cor- 
poration created by and under the laws of another state, or a trustée, 
director or other officer thereof, where the corporation or association 
does business within the state or bas within the state a business agency 
or a fiscal agency, or an agency for the transfer of its stock. This 
particular section is referred to in section 2463, which is as foUows : 

"This article does not apply wliere tlie judgment debtor Is a corporation 
created by or under the laws of the state, or a foreign corporation speclfied 
iû section 1812 of this aet, exeopt in those actions or spécial proceedings 
brought by or against the people of the state. Nor does It authorize the selz- 
ure of, or other Interférence wlth, any property which is expressly exempt by 
law f rom levy and sale by vlrtue of an exécution ; or any money, thlng In ac- 
tion, or other property, held in trust for a judgment debtor, where the trust 
bas been created by, or the fund so held in trust bas proeeeded from a per- 
son other than the judgment debtor : or the earnlngs of the judgment debtor 
for his Personal services, rendered within sixty days, next before the Institu- 
tion of the spécial proceedings; when It is made to appear, by his oath or 
otherwlse, that those earnlngs are necessary for the use of a famlly, wholly or 
partly supported by his labor." 

By this it is provided that the entire article relating to the subject 
of supplementary proceedings does not apply to a domestic corpora- 
tion of the state, nor a foreign corporation specified in section 1812 
of this act. 

It may be stated, in passing, that there can be no question as to 
the authority of the United States courts to conduct examinations 
supplementary to exécution, this having been considered in the case 
of Ex parte Boyd, 105 U. S. 647, 26 L. Ed. 1200, and the provisions 
of section 916 of the Revised Statutes (U. S. Comp. St. 1901, p. 684), 
upon which the décision in the case of Ex parte Boyd, supra, is based, 
are explicit upon the subject. This section is as follows : 

"Sec. 91(5. The party recovering a Judgment in any common-law cause in any 
circuit or district court, shall be entitled to simllar remédies upon the same, 
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by exécution or otherwise, to reach the property of the judgment debtor, as 
are not provlded In like causes, by the laws of the state in whlch such court 
is held, or by any such laws hereaf ter enacted whlch may be adopted by gên- 
erai rules of such circuit or district court; and such courts may, from time 
to tlme, by gênerai rules, adopt such state laws as may hereafter be in force 
In such state in relation to remédies upon Judgments, as aforesaid, by exécu- 
tion or otherwise." 

This provision was adopted by Act June 1, 1872, c. 255, 17 Stat. 
197 (U. S. Comp. St. 1901, p. G84). No rule has been made by the 
Circuit Court for this district, nor has any gênerai rule been adopted 
applicable to the entire circuit, since October 1, 1878, and we are there- 
fore left to test the matter under the New York law as it existed upon 
the latter date, and on January 1, 1878. Ex parte Boyd, supra. 

Section 2463 of the Code of Civil Procédure of New York seems 
to hâve been adopted by chapter 26, p. 34, of the Laws of 1886, while 
section 1812 was adopted by chapter 428, p. 501, of the Laws of 1875. 
Section 916 of the Revised Statutes (U. S. Comp. St. 1901, p. 684), 
was readopted upon the Ist day of January, 1878. It will thus be seen 
that section 1812 of the Code of Civil Procédure of the state of New 
York became a law between the time of originally passing section 
• 916 of the Revised Statutes and its last enactment; but section 2463 
is of much later date. The statutes of the state of New York re- 
lating to supplementary exécutions in force between the years in 
question — that is, in force prier to 1878 — as shown by Bliss' Edition 
of the Code of 1877, provided, in section 292, for the examination of 
a judgment debtor, and contained the following: 

"On an examination under thla section, either party may examine wltnesses 
In his behalf, and the judgment debtor may be examined in the same manner 
as a witness." 

But this provision was held, in Hinds v. Canandaigua & Niagara 
Falls R. R. Co., 10 How.Prac. (N. Y.) 487, and Sherwood v. Bufifalo 
& New York City R. R. Co., 12 How. Prac. (N. Y.) 136, not to apply 
to corporations. 

Section 295 bf the same édition of the Code provides that wîtnesses 
may be required to appear and testify on any proceedings under this 
chapter, in the same manner as on the trial of an issue. Section 298 
provides for the appointment of a receiver. In 1880 a new revision 
of the Code of Civil Procédure of the state of New York seems to 
hâve provided, in section 2444, for the examination of corporations, 
and subséquent législation has repealed the provisions for the ex- 
amination of witnesses under subpœna. But thèse changes (that is, 
of 1880) are subséquent to the adoption of section 916, Rev. St. in 
1878, and subséquent, as has been said, to any gênerai rule in this dis- 
trict. 

The présent Code of Civil Procédure of the state of New York, in 
section 2459, provides that a judgment debtor or officer of a corpora- 
tion, required to attend in its behalf, being a résident of the state 
or having an office within the state, for the regular transaction of 
business, in person, cannot be compelled to attend, at a place without 
the county wherein his résidence or place of business is situated. 
This provision is a re-enactment of some of the language of section 
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?93 of the Code of Civil Procédure of 1877; but it cannot be con- 
sidered that such a provision is binding upon the United States court. 
If an exécution could properly be issued to the United States marshal 
for the Eastern district of New York, and an order for examination 
can be had within the territory over which the exécution would run, 
then the order for examination would certainly be effective through- 
out the Eastern district of New York, and would include more than 
one county. It could hardly be said that, in adopting the procédure 
of the State Code, Congress had intended to limit the jurisdiction of 
the United States court in the extent of exécution of its own process 
geographically, for the boundaries of the United States courts are 
defined by sections of the Revised Statutes creating the courts, and 
process runs accordingly. Further, the New York Code, providing 
that witnesses may be summoned, has given the United States courts, 
under the adoption of this section, authority to summon witnesses, 
and in civil cases, under the provisions of section 876 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 667), subpœnas may run within 
100 miles. The most that can be urged would be that inasmuch as 
the New York Code limits the running of subpœnas of the state 
courts in supplementary proceedings to a county throughout whose 
territory exécution can be issued, by analogy the United States court 
could only subpœna witnesses to attend throughout the district over 
which the United States marshal has jurisdiction to levy an exécu- 
tion; but legislating by analogy from other statutes is hardly a func- 
tion of the court, and inasmuch as the subpœnas of the United States 
courts are especially given authority within a radius of 100 miles, in 
civil cases, it does not seem that this court should limit the right of 
subpœna in a particular kind of case, because of similarity or légis- 
lation in the state of New York, when the New York statute is not 
expressly applicable. 

A further point, to the effect that the Maine corporation had ob- 
tained the privilège of doing business within the state of New York 
and had done business therein, at which time it had designated the 
person upon whom process might be served, and that because of thèse 
facts it should be presumed to still be doing business, and therefore 
be within the exceptions of section 2863, of course, falls, if section 
2863 falls ; but it may be said that the positive averment in the affi- 
davits that the corporation is not doing business would seem to be 
sufficient ground for withholding from it any privilège which it 
might hâve if doing business, and this question would seem to raise 
an issue of fact, rather than one of law or jurisdiction. 

Inasmuch, however, as the statute in force in the United States 
courts must date back to the law as it existed at a time when a cor- 
poration could not be examined, the entire proceeding must be dis- 
niissed. 
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EVANS V. NEW YORK & P. S. S. CO., Limited, et aL 
(District Court, S. D. New York. December 19, 1906.) 

1. SHIPPING — LOSS OF GOODS— LlABILITT OP CABRIEE. 

A steamship company, whlch, on the arrivai of its vessel, plaeed cargo 
of a shipper in a warehouse on tli* wharf, which It had the right to use, 
and from there madë dellvery to the shipper, the goods not having been 
stored for the account and rlsk of the shipper, remalned responsible there- 
for until dellvery and is llable for a shortage due to some of the goods 
having been stolen from the warehouse. 

2. WAEEHOUSEMEN— CONTBACT CeEATING— NEGLIGENT LOSS OF GOODS. 

A st«amship Company for a stated sum acquired the right to use a 
pler, ano. aiso a room m a warenouse ueiongiug to the owner of the pier, 
which such owner undertook to keep locked and guarded outside of busi- 
ness hours in connection wlth the other parts of its warehouse. The 
Company plaeed certain goods to be dellvered to a consignée in the room 
on Saturday afternoon, and on Monday momlng it was dlscovered that 
a part thereof had been stolen. Held, that the owner of the warehouse 
was a ballee for hlre agalnst whom a demand and refusai to deliver 
raised a presumption of négligence whlch was not overcome by évidence 
that a guard was constantly maintained over the warehouse, where the 
goods taken were more than half a ton in welght and in large packages. 

8. Admiralty— Parties. 

One who Is bound to indemnlfy a party llable In admif^ty and agalnst 
whom such party has a right of action over, although not cognizable in 
admiralty, may, under the equity of the fifty-nlnth rule, be brought Into 
the original suit in admiralty by pétition of such party or as an original 
respondent In order that the rlghts of ail parties may be adjusted In a 
single suit 

4. WAEEHOtlSEMEN— WORDS AND PHRASES— "STORED." 

Where a steamship company had a right to use a wharf belonglng to a 
certain warehouse, and also to use the warehouse, and removed the cargo 
of a vessel and plaeed It in the warehouse from which it was stolen, the 
cargo was not "stored," in a technical sensé, so as to render the ware- 
housemen llable as such ; It not having been dellvered to them and a 
warehouse recelpt taken. 

In Admiralty. Action on bill of lading. 
See 145 Fed. 841. 

Frank E. Bradley (Mr. Ingram, of counseî), for libelant 
Convers & Kirlin, for the steamship company. 
Beard & Paret, for William Beard and others. 

HOUGH, District Judge. The libelant was the owner of certain 
Tubber laden on the steamship Capac belonging to the respondent 
steamship company. The vessel arrived in dock on the evening of 
May 31, 1905, but the rubber remained on board until noon of Satur- 
day, June 3d, when it was removed from the vessel and put into an 
adjacent warehouse belonging to the respondents Beard. The dis- 
charge of the rubber was completed by 4 p. m., and shortly there- 
after the warehouse was closed by the employés of Beard, and work 
ceased until the following Monday. At 9 a. m. of that day the em- 
ployés of Beard opened the warehouse, and it was immediately dls- 
covered that a considérable quantity of the libelant's rubber had dis- 
appeared. It is inferable from the testimony that it was stolen, but 
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exactly when, how, by whom, or under what circumstances remains 
undiscoverable. The libelant's agents had paid the freight on Friday, 
June 2d, and on the foUowing Monday morning sent a clerk to get 
the rubber. This clerk was advised of the shortage, and (on con- 
* flicting évidence) I find was aiso advised of the fact that the rubber had 
disappeared between Saturday evening and Monday morning, and 
while it remained in Beard's warehouse. 

The steamship company had not "stored" the rubber in the ware- 
house in the technical sensé of the word, viz. : It had not delivered it 
to the Beards as warehousemen and procured a warehouse receipt 
therefor. The Beards own both the warehouse and the wharfage 
rights appertaining to the adjacent pier where the steamship lay, and 
for a stated sum paid by the steamship owners the latter had acquired 
from the Beards not only the riglit to use the pier and adjacent bulk- 
head, but also to use the room in which the rubber was deposited, for 
a time which had not expired at the date of the discovery of the loss. 
On the morning of each business day this room was opened by Beard'5 
employés, and the steamship company was entitled to place therein 
anything that it pleased. Each evening it was closed, also by Beard's 
employés, and thereafter until the morning of the next business day 
the doors, wir^dows, fastenings, and approaches of and to this room ' 
were watched and cared for by the servants of the Beards in like man- 
ner as was the rest of their extensive wharf and warehouse property, 
of which this room was but a small part. The room communicated 
with other parts of the establishment not rented to the steamship com- 
pany, and the keys thereof were always in the possession of Beard's 
servants. The rubber lost consisted of about 20 packages weighing 
in ail over 1,200 pounds. 

The steamship company has pleaded the single défense that it stored 
the rubber with the Beards in pursuance of the authority contained 
in the bill of lading after the libelant upon due notice had neglected 
and refused to take delivery thereof. The delay on the libelant's part 
in sending for the rubber was unusual, and, if the shipowner had 
really exercised the authority conferred upon him by the bill of lading 
and stored the goods for libelant's account and risk, the case would 
hâve presented a différent aspect. This was not done. The right so 
to do may hâve existed, but it was not exercised. The goods were 
not stored for libelant's account, and nothing was done by the ship- 
owner to terminate or change its carrier's liability down to the time 
that the libelant's agent appeared and demanded his rubber. When 
such appearance and demand was made, the shipowner's représenta- 
tive did not refer the libelant's représentative to any warehouseman 
to get what remuant of the rubber remained, but himself made de- 
livery thereof, as, indeed, under the circumstances, I think he was ' 
bound to do. I entertain no doubt of the liability of the steamship 
company. 

Points other than the above were argued at the hearing, but this 
is the only défense in the answer, and I décline to consider défenses 
not pleaded. 

That the Beards are responsible both to the carrier and owner of 
the rubber seems to me cleâr. They assert that the contract between 
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themselves and the carrier was but a lease of the room from which 
the rubber disappeared, and that they therefore should not be regarded 
as bailees of the property placed therein. This would be true if they 
had not also undertaken for hire duly paid to watch and care for the 
room outside of business hours. Beers v. Simpson, 2 L. J. (O. S.) 
K. B. 213; Sherman v. Commercial Printing Co., 29 Mo. App. 31. 
But their agreement to watch the room during nights and Sundays in 
like manner as they did their other premises renders the transaction 
a depositum and themselves bailees for hire, against whom a demand 
and refusai to deliver raises a presumption of négligence. Fairfax 
V. N. Y. C. & H. R. R. Co., 67 N. Y. 11. In endeavoring to rebut this 
presumption, they hâve shown a System of elaborate watching, and 
proved that the watchers failed to ascertain that anything was hap- 
pening during a time when some one stole and carried away more 
than half a ton of material packed in bags of an average weight of 
about 70 pounds. From such failure to note so remarkable and diffi- 
cult an occurrence a jury would be warranted in finding a verdict 
against them, and I arrive at a similar conclusion. 

Whether, however, the warehousemen are liable in admiralty pré- 
sents a question not in my opinion finally settled by authoritative dé- 
cision. Exceptions to this libel were overruled in 145 Fed. 841, upon 
the ground that on the allégations of the libel there had been a de- 
livery of the rubber to the Beards in order that the latter might in 
turn deliver to the libelant, which fact rendered the matter one of 
admiralty jurisdiction; the storage being incident to the contract of 
carriage. I do not think that the évidence sustains this allégation. 
Nevertheless under the settled practice of this court, I cannot dismiss 
the libel as against the Beards. It seems clear that neither the libelant 
nor the steamship company could hâve maintained an original suit in 
admiralty against the Beards, because the négligence resulting in the 
disappearance of the rubber from the land warehouse did not give 
rise to a maritime tort, and neither was the contract between ship- 
owner and warehousemen a maritime contract. Having found, how- 
ever, that the carrier is responsible to the libelant, the former clearly 
has his remedy over against the warehousemen, and, în order to pre- 
vent circuity of action and multiplicity of suits, it would hâve been, 
under our practice, compétent for the shipowner to hâve petitioned 
■the warehousemen into this proceeding, and, if this could hâve been 
done, no reason appears why the warehousemen may not be proceeded 
against as an original respondent. It is generally considered that 
the fifty-ninth rule grew out of the décision of Brown, J., in The 
Hudson (D. C.) 15 Fed. 162. The reason for the rule, as put by the 
same judge in his return to pétition for writ of prohibition in Re 
New York, etc., S. S. Co., 155 U. S. 525, 15 Sup. Ct. 183, 39 L. Ed. 
246, is that he who is "primarily hable and bound to indemnify" shall 
be brought into the original action in order that the rights of ail 
parties interested in the same occurrence shall be adjudicated in one 
proceeding. It was on this principle that The Alert (D. C.) 40 Fed. 
836, was decided, and cited with approval in The Barnstable, 181 U. 
S. 467, 21 Sup. Ct. 684, 45 L. Ed. 944. It is quite true that in The 
City of Lincoln (D. C.) 25 Fed. 836, the same distinguished judge 
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was at great pains to satisfy himself that the party sought to be brought 
in by pétition was guilty of a marine tort; but I know of no case in 
which the question was discussed whether a person alleged to be ul- 
timately liable, but not for reasons that would hâve warranted an 
original suit in admiralty, could be brought in under the equity of 
the fifty-ninth rule, except Salisbury v. 70,000 Feet of Lumber (D. C.) 
68 Fed. 916, and in that the reported opinion does not reveal the dis- 
cussion. As counsel for the third party, I there urged before the 
same judge that the limit of admiralty power to avoid circuity of ac- 
tion was to bring into an admiralty suit only those persons against 
whom a cause of action in admiralty presently existed, which, after 
seizure of the res by the libelant, was not the case as against the 
third party. The contention was overruled, and the form of decree 
directed shows clearly the ground of the assumed jurisdiction, viz., 
the right to demand indemnity from the party petitioned against. 

More recently, the rule has been stated in this court as "requiring 
the appearance of any additional défendant who may be responsible 
for the claim or a part thereof." Dailey v. City of New York (D. C.) 
119 Fed. 1005. This rule has been very frequently appHed in unre- 
ported matters, and within a few days stated as authorizing anyone 
against whom a right of action over exists on the part of the original 
respondent or claimant to bring in such other person that "ail the mat- 
ters can be disposed of in one trial." The Crown of Castile (D. C.) 
(N. Y. Dec. 6, 1906) 148 Fed. 1012. 

Solely, therefore, upon the ground that the Beards are bound to 
indemnify one who is liable in admiralty, I retain this libel against 
them. 

Let a decree be entered against both the respondents, with a direc- 
tion to collect first from the Beards; any amount not recovered upon 
due exécution against them to be paid by the steamship company. 
Costs to follow the decree, and an order of référence granted if the 
amount is not agreed upon. 



DAVID E. FOUTZ CO. v. S. A. FOUTZ STOCK FOOD CD. 

(Circuit Court, D. Maryland. July 2, 1908.) 

Tbade-Maeks and Teade-Names — Unlawful Compétition — Use of Pbopeb 
Names. 

In 1867 David B. Foutz and Solomon A. Foutz, partners, under the name 
S. A. Foutz & Bro., began to manufacture certain animal remédies which be- 
came widely and favorably known and advertised. Solomon A. Foutz sold 
eut to his brother, who greatly extended the business, which on his death 
was conducted by his wldow, who thereafter formed plalntiff corporation, 
to which the business formulas, trade-marks, etc., were transferred, and 
plalntiff on January 28, 1908, registered the word "Foutz's" In the Patent 
Office as Its trade-mark. Stanley A. Foutz, son of Solomon, an attorney, 
organlzed défendant corporation under the name S. A. Foutz Stock Food 
Company, and commenced to sell other animal remédies Intended for the 
same purpose as those prepared by complalnant under names embracing 
the name "Foutz's," and cautloned purchasers to look for the name "S. A. 
Foutz" and the pansy trade-mark to get the genuine. Held, that défend- 
ants act constltuted unlawful compétition, and that its corporate name 
Bhould be amended to include the full name "Stanley A. Foutz," and that 
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the word "Foutz" on defendant's packages, clrculars, advertisements, and 
llterature should only be used In connection with a statement that the 
material was prepared from the formulas ot "Stanley A. Foutz," and that 
the goods were not prepared by complainant successor to the original Foutz 
Company. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marlcs and 
Trade-Names, § 84. 

Unfalr compétition, see notes to Scheuer v. Muller, 20 O. G. A. 165 ; Lare 
V. Harper & Bros., 30 O. 0. A. 376.] 

In Equity. 

Crain & Hershey and Elmer J. Cook, for complainant. 
W. Harry Holmes, for défendant. 

MORRIS, District Judge. This is a case of alleged unfair compéti- 
tion in business. Both corporations hâve their principal places of 
business in Baltimore, Md., and w^ere organized by persons connected 
with the Foutz family, résident in Maryland. 

The bill allèges: That about 50 years ago two brothers, David E. 
Foutz and Solomon A. Foutz, partners trading as S. A. Foutz & Bro., 
manufactured and extensively sold certain remédies known as "Foutz's 
Horse and Cattle Powders" and "Foutz Uniment," which became well- 
known articles of commerce. In 1867, about 40 years ago, Solomon A. 
Foutz sold out, for a considérable sum of money, his interest in the 
business to his brother and partner, David E. Foutz, and David E. 
Foutz became the sole owner of ail the secret formulas, names, good 
will, stock of goods, and materials connected with the business of man- 
ufacturing and selling the Foutz cattle medicines and remédies, and he 
continu ed the business under the name of S. A. Foutz & Bro. until his 
death, in 1877. Under the sole proprietorship of David E. Foutz, the 
business was greatly extended, and large surjis were spent in advertis- 
ing ; the said David E. Foutz having spent in 1871 and 1872 as much as 
$55,000 in advertising in those two years. The bill allèges that the 
cattle remédies became extensively known as the Foutz remédies, and 
particularly certain remédies designated as "Foutz's Celebrated Horse 
and Cattle Powders," "Foutz's Superior Poultry Food," "Foutz's Cer- 
tain Worm Powder," "Foutz's Certain Colic Cure," "Foutz's Healing 
Powder," and "Foutz's Uniment," and the name "Foutz's" became 
widely known as distinguishing the préparations and remédies manu- 
factured by the said S. A. Foutz & Bro., and the said word "Foutz" 
has acquired a secondary meaning indicating the medicines and remé- 
dies prepared by the said David E. Foutz, trading as S. A. Foutz & 
Bro., and by the complainant as his successor, which préparations are 
generally known to the trade and to users, and distinguished from ail 
other préparations, by the use in connection therewith of the word 
"Foutz's." That the said David E. Foutz, trading as S. A. Foutz & 
Bro., continued the said business as the sole proprietor of said prépara- 
tions, formulas, and trade-marks, widely extending the said business, 
until his death, in 1877, and thereafter said business was continued by 
his widow as the sole proprietor under the same name until 1903, when 
she caused the plaintiff corporation, the David E. Foutz Company, to 
be formed, which took over and became proprietor of the business, 
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including the formulas, names, good will, stock, and materials, and 
continued to use the word "Foutz's" as a trade-name for the various 
préparations before mentioned. On January 28, 1908, the plaintiff 
caused to be registered in the United States Patent Office the word 
"Foutz's" as its trade-mark for remédies for the ailments and diseases 
of herses, cattle, and other stock, alleging that it had been continuous- 
ly in such use by the complainant and its predecessors in business 
since 1858. 

The bill then allèges : That Stanley A. Foutz, a son of the Solomon 
A. Foutz, who, as before recited, about the year 1867 sold out his in- 
terest in the business to his brother, David Ê. Foutz, with the design 
and intention of acquiring the profits to be gained by selling the Foutz 
remédies— resulting. from their long established réputation — and of 
substituting for the said remédies other articles of its own make, or- 
ganized and iucorporated in November, 1904, the S. A. Foutz Stock 
Food Company, the défendant, and went among the trade and custom- 
ers of the complainant, and by means of many and différent false and 
fraudulent misrepresentatidns has been selling to the old customers 
of complainant the préparations of the S. A. Foutz Stock Food Com- 
pany as the same goods that said customers had been for many years 
obtaining from the complainant and its predecessors. That the said 
S. A. Foutz Company of Baltimore City advertised its préparations as 
"S. A. Foutz's Condition Powders," "S. A. Foutz's Poultry Food," 
"S. A. Foutz's Stock Food," "S. A. Foutz's Liniment," "S. A. Foutz's 
Healing Powder," "S. A. Foutz's Colic Tablets," and other similar 
préparations. That for the past 30 or 40 years the complainant's prép- 
arations — "Foutz's Horse and Cattle Powders"^have been known to 
the trade interchangeably as "Foutz's Condition Powders" and "Foutz's 
Powders," and hâve been listed on the drug catalogues and jobbers' 
price lists throughout this country and foreign countries as "Foutz's. 
Condition Powders," and the complainant has received many orders 
from customers calling for "Foutz's Condition Powders" or "Foutz's 
Powders," meaning "Foutz's Celebrated Horse and Cattle Powders," 
and the complainant alleged that the name "S. A. Foutz's Condition 
Powders" was adopted by the défendant and its predecessor to more 
readily deceive the public and enable the défendant and its predeces- 
sor to acquire the trade and business of the complainant by unfair 
and fraudulent compétition. 

The bill recites that the S. A. Foutz Stock & Food Company of 
Baltimore City, incorporated in 1904, became insolvent in 1906, and ail 
its assets were sold, and Stanley A. Foutz became the purchaser and 
thereupon caused to be incorporated the S. A. Foutz Stock Food Com- 
pany, under the laws of the territory of Okiahoma, and transferred to 
it the said assets, and that said S. A. Foutz Stock Food Company of 
Okiahoma still continues to commit the before-mentioned frauds upon 
the public, and by its agents and salesmen are making false statements 
with regard to the business of both complainant and défendant, and is 
greatly and irreparably injuring the complainant's business and is 
fraudulently selling its goods as the goods made by the complainant, 
and depreciating the good name and réputation of the complainant's 
goods. 
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The défendant by its answer, by way of défense, asserts: That 
the only similarity in the goods of the parties to the suit is the word 
"Foutz's," and that is the proper name of the organizer, président and 
largest stockholder of the défendant corporation, whose name is Stan- 
ley A. Foutz; that in the manufacture of its goods the défendant 
uses formulas made by said Stanley A. Foutz; that it has adopted 
for its trade-mark a pansy conspicuously displayed on ail its circulars 
and wrappers ; that the name "S. A. Foutz's" is printed in large, bold 
type on said wrappers with the words "manufactured only by S. A. 
Foutz Stock Food Company, Baltimore, Md."; and that there is no 
similarity in color, shape, or size between the packages of its goods 
and those of the complainant. 

The facts appear to be as stated in the bill of complaint and in the 
answer. The business of preparing and selling the Foutz cattle remé- 
dies having been established for so many years, and the préparations 
having corne to be widely known as Foutz's medicines and prépara- 
tions, and the complainant having become the sole and exclusive owner 
of the long-established business, with its formulas, trade-names, and 
good will, it is obvious that no one can carry on the same business, in 
the same territory, using the name "Foutz," without manifest injury to 
the complainant. It is also quite obvious that Stanley A. Foutz, whose 
father had sold his share in the business to the complainant's predeces- 
sor, and who is himself a lawyer and not a manufacturer of horse and 
cattle medicines, went into the rival and competing business for the 
reason that the use of the family name "Foutz" would at once give to 
this business venture the advantage of the established réputation that 
the Foutz remédies had acquired by years of use and advertising. The 
défendant puts on his circulars this caution : 

"Always look for the name S. A, Foutz and the pansy trade-mark and you 
will get the genuine. Accept no other. Jlanufactured only by S. A. Foutz 
Stock Food Co., Old York Eoad, Baltimore, Md." 

This caution would naturally import that the S. A. Foutz prépara- 
tions were the genuine ; that is to say, the préparations known as the 
"Foutz" remédies. 

In Herring, etc., Safe Co. v. Hall's Safe Co., 208 U. S. 554, 28 
Sup. Ct. 350, 52 L,. Ed. 616, the matter of the use of a proper name 
is very fully discussed and the law settled. The complainant in that 
case had acquired the good will, trade-names, and the business of man- 
ufacturing safes established by Joseph L. Hall, under whose proprietor- 
ship the safes made by him had acquired great repute and were known 
and designated as "Hall's Safes," and to this good will the complain- 
ant Company had succeeded. Discussing the use of the name "Hall" 
by a rival companv, the court said (page 559 of 308 U. S. and page 
351 of 28 Sup. Ct.'[52 L. Ed. 616]): 

"Some of the Halls mlght hâve left it and set up for themselves. They 
might hâve competed with it. They mlght hâve called attention to the tact 
that they were the sons of the man who started the business. They might 
hâve claimed their due share, if any, of the merit in making Tlall's' safes what 
they were. Whlte v. Trowbridge, 216 Pa. 11, 18, 22, 64 Atl. 862. But they 
would hâve been at the disadvantage that some names and phrases, otherwise 
truthfnl and natural to use, would convey to the public the notion that they 
were coutluuing the business doue by the company, or that they were In some 
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privlty with the estabUshed manufacture of safes whlch the public already 
knew and liked. ïo convey that notion would be a fraud, and would hâve to be 
stopped. Therefore such names and phrases could be used only If so expia ined 
that they would not deceive. The prineiple of the duty to explain is recog- 
nized In Howe Scale Co. v. Wyckofr, Seamans & Benedict 198 U. S. 118, 25 
Sup. et. 609, 49 L. Ed. 972. It is not eonflned to words that can be made a 
trade-mark In a full sensé. The name of a person or a towu may hâve become 
so assoclated wlth a partlcular product that the mère attaching of that name, 
wlthout more, would hâve ail the effect of a falsehood. Walter Baker & Co. 
V. Slack, 130 Fed. 514, (65 C. C5. A. 138). An absolute prohibition against using 
the name would carry trade-marks too far. Therefore the rights of the parties 
hâve been reconclled by allowlng the use, provided that an explanation is at- 
tached. Singer Manufacturing Co. v. June Manufacturing Co., 163 U. S. 169. 
200. 204, 16 Sup. et. 1002, 41 L. Ed. 118; Brinsmead v. Brlnsmead, 13 Times 
K R. 3 ; Reddaway v. Banham (1896) A. O. 199, 210, 222 ; American Waltham 
Watch Co. V. United States Watch Co., 173 Mass. 85, 87, 53 N. E. 141, 43 L. R. 
A. 826, 73 Am. St. Rep. 263 ; Dodge Stationery Co. v. Dodge, 145 Cal. 380, 78 
Pac. 879. Of course, the explanation must accompany the use, so as to give 
the antidote wlth the bane.- • ♦ * The name of the défendant company of 
Itself would deceive unless explained. • * * We are not disposed to make a 
decree against the Halls personally. That against the company should be more 
spécifie. It should forbid the use of the name Hall, either alone or In com- 
blnatlon, in corporate name, on safes, or in advertisements, unless accompanied 
by Information that the défendant Is not the original Hall's Safe & Lock Com- 
pany or Its successor, or, as the case may be, that the article Is not the product 
of the last-named company or Its successors. Wlth such explanatlons the de- 
fendants may use Hall's name, and If It likes may show that they are sons of 
the first Hall and brought up In their business by hlm, and otherwise may 
State the facts." 

In Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118, it was said : 

"Where the name is one whieh has previously thereto come to indlcate the 
source of manufacture of partlcular devices, the use of that name by another 
unaccompanied wlth any précaution or indication In Itself amounts to an 
artifice calculated to produce déception." 

What would be a reasonable and practical differentiation to be ob- 
served by the défendant to prevent unlawful confusion and unfair 
compétition? In the first place, it would seem that the defendant's 
name should be as différent as the facts allow. This can be donc by 
amending the corporate name so as to read the Stanley A. Foutz 
Stock Food Company. The date of the incorporation and the name of 
the State or territory granting the same should be given. On the 
packages, circulars, advertisements, and literature made use of by 
the défendant, it should be stated that the formulas used are those 
prepared by Stanley A. Foutz, and the goods are not the remédies 
prepared by the David E. Foutz Company, successor to S. A. Foutz 
& Co., originally established in Baltimore about the year 1858. 

The use of the présent name of the défendant corporation should 
be enjoined, and the défendant, its ofïicers, agents, salesmen, employés, 
and servants, should be enjoined and restrained from representing 
the defendant's goods as being of the manufacture of the old firm or 
its successors, and from representing the same as that which the old 
customers of the complainant and its predecessors hâve been accus- 
tomed to purchase. 
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In re SCHOMAOKER PIANO FORTE MFG. 00. 

(District Court, B. D. Pennsylvanla. August 18, 1908.) 

No. 2,745. 

1. Landlobd and Tenant— Rent—Acoeptanck of Subbendeb of Pbbmises. 

Where the trustée of a bankrupt removed Its property from the prem- 
Ises occupied by It as lessee under a lease whlch stUl had more than a 
year to run, and surrendered the keys to the lessor, who accepted them, 
but stated that It was only for the purpose of rentlng the premlses for the 
benefit of the bankrupt, and at once asked an increased rental, and 
wlthin the year contracted for extensive repairs to be made at once, such 
action was an aeceptance of the surrender and a walver of any rlght 
whlch mlght hâve exlsted under the terms of the lease to hold the bank- 
rupt for rent thereafter. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 32, Landlord and Ten- 
ant, § 788.] 

2. Bankbtjptct— Claim Entitlbd to Peioeitt. 

Where a lease to a bankrupt corporation requlred It to make ail re- 
palrs on the premlses, and the landlord was compelled to pay for certain 
repairs made bj» the health department whlch constltuted a lien, he was 
entltled to prove the same agalnst the estate of the bankrupt as an un- 
secured claim, but not as rent entltled to prlorlty. 

In Bankruptcy. On certificate of référée concerning; claim of land- 
lord to priority. 

C. Wilfred Conard, for trustée. 
Gilbert F. Schamberg, for claimant. 

J. B. McPHERSON, District Judge. The following extract from 
the opinion of the learned référée (Alfred Driver, Esq.) sets forth 
his finding of certain facts, and thèse, without more, sufficiently sup- 
port his order of May 27, 1908, in which he refuses priority to the land- 
lord's claim, but directs the trustée to pay a specified sum for use and 
occupation of the premises, and permits the amount paid by the land- 
lord for repairs to be claimed for as an unsecured debt : 

"Fannie B. Mastbaum has flled proof of debt, clalmlng that there was due 
to her at and before the flllng of the pétition In bankruptcy In thls case the 
sum of $7,896.12, and that the considération of sald debt is as follows: 

"As to $7,800, the same Is claimed for the rental of 1518 Chestnut street, 
Phlladelphla, from March 1, 1907, to Aprll 1, 1908, under and by vlrtue of a 
lease of sald premises to the bankrupt, of whlch premises the claimant is 
the owner. 

"As to $96.12, the considération Is that under the terms of sald lease ail 
repairs were to be made by the tenant, and that repairs were made by the 
board of health for which a lien was flled agalnst sald premises and the 
claimant as owner was compelled to pay sald lien. 

"The bankrupt is a Pennsylvanla corporation, and on February 16, 1907, a 
biil in equlty by a stockholder of sald corporation was flled in court of common 
pleas No. 1 of Philadelphia eounty, in which it is alleged that sald corpora- 
tion has ceased practlcally to do business and is Insolvent and unable to pay 
Its debts and obligations, and on February 20, 1907, the court aijpointed re- 
ceivers of ail the property and assets of sald corporation, and ordered 
that securlty be entered in the sum of $80,000. The receivers filed bond in 
sald snm, whlch was approved on February 23, 1907. 

"Sald corporation had leased sald premises for three years from Aprll 1, 
1905, and had paid rent for sald premlses under sald lease at the annual 
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rent of $7,200, payable in eqnal monthly payments of $600 In advance. In full 
to the Ist day of March, 1907. On the 21st day of February, 1907, two days 
before the reeelvers appointed by the state court qualified, the pétition in 
banlfruptcy was flled, and on February 25, 1907, the district court appointed a 
receiver, and the receiver's bond in $50,000 was flled and approved on the same 
day. On Màrch 14, 1907, the sald company was adjudged a bankrupt, and on 
April 12, 1907, a trustée was appointed. 

"Xhe claimant Is demandlng sald sum for rent under the followlng clause 
of the lease: 

" '(8) If lessee shall, durlng the terra of thls lease, show an Intention to 
remove hls goods from said premlses without havlng satlsfled lessor as to the 
payment of the rent for fhe balance of the terra, or if lessee shall désert said 
premlses or make an asslgnment for the beneflt of creditors, or flle or allow 
to be flled agalnst him a pétition in bankruptey or insolrency, or if he suiïer 
a judgment to be entered agalnst hlm, or hla goods on the premlses to be 
levied upon under process of law, then In every such case the whole rent for 
the balance of the term of this lease, or any continuation thereof, shall be- 
come due and payable forthwlth.' 

"On June 26, 1907, the trustée flled a pétition for re-examlnatlon of sald 
claim, in which it Is alleged tiiat ail of the property of the bankrupt was 
removed from said premlses upon March 15, 1907, on which day said premlses 
were dellvered by the receiver to the claimant as the owner thereof, and the 
keys to sald premlses were surrendered to the attorney and agent of the owner, 
and the petltloner says there Is due from the estate of thé bankrupt only such 
rent as bas accrued to the 15th day of March, 1907, amounting to $290.37, 
and that the sum of $96.12 claimed for repairs is not for rent and Is entitled 
to particlpate only, if at ail, as a common claim. 

"The claimant flled answer to sald pétition, and says that in acceptlng 
the keys to said premlses acceptance of absolute surrender of the premlses 
was refused, and that the lease was not treated as at an end, but, on the 
contrary, the keys were taken and retained with the receiver's permission 
for the purpose of renting the premlses for the beneflt of the bankrupt, and 
that no rights under the lease were waived, and that the premlses up to 
April 1, 1908, would be treated as leased to the bankrupt, and denylng that 
$290.37 only was due, claimed $7,896.12, which Includes said sum of $96.12 
paid for repairs as due and owing for rent under the Bankruptey Act. 

"The followlng statement of facts was agreed upon by the claimant and 
the trustée: 

" 'It is agreed that the facts with référence to the vacation of the property 
1518 Chestnut street by the receiver of the Schomacker Piano Forte Manu- 
facturing Company are as follows, to wlt: That ail of the property of the sald 
bankrupt was removed from the premlses of the claimant upon the 15th of 
March, 1907, by the receiver in bankruptey, upon which day the said property 
and the keys thereof were surrendered by the receiver, through Its attorney, 
William Maul Measey, Esq., to the sald claimant as the owner thereof by 
deliveriug the same to Gilbert Frank Schamberg, Esq., attorney and agent 
of the owner of said property. 

" 'At the time said surrender was made and sald keys were dellvered, Mr. 
Schamberg stated to Mr. Measey that he would not accept the keys as a full 
surrender of the premises, but that the owner proposed to stand upon her légal 
rights as contained In the lease, but that he would accept the keys for the 
purpose of renting the property on behalf of the bankrupt estate. To thls Mr. 
Measey replled only that he Intended the surrender to be absolute. Thereupon 
Mr. Schamberg wrote to Mr. Measey a letter stating the terms upon which he 
Intended to accept the surrender, to whleh letter Mr. Measey replled, stating 
the terms upon which he Intended to surrender. 

" 'Pursuant to thèse letters and thls conversation Mr. Schamberg, through 
Félix Isman, a real estate agent in Philadelphiîi, placed a "For rent" sign upon 
sald property, and endeavored to rent the same, sald sign being placed by said 
Isman on the Inside of said premlses. 

" 'It Is agreed that Fannie E. ûlastbaum is the owner of the premlses In 
question, to whom the bankrupt had been In the custom of paying Its rent 
and whom the bankrupt has recognlzed as owner and lessor. 
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" 'It Is further agreed that the record of proceedlngs In C. P. No. 1 of 
Philadelphia county In Re Justus Gray v. Schomacker P. F. Mfg. Oo. shall be 
In évidence.' 

"Afterwards évidence was taken before the référée by which the followlng 
facts are shown: In July, 1907, counsel for the trustée sent a messenger to 
the office of the agent of the clalmant to leam what sum was asked for the 
rental of sald premises, and the answer was that they were asking a rent of 
$10.000 per year. Upon Inqulry if thls was final, the agent sald a smaller 
ofifer might be made, sald about $8,000, and the agent sald: 'I don't believe 
you could get It for eight, but you might offer that.' I said: 'Nothing smaller 
than eightî' And he sald: 'Nothing smaller.' 

"Agaln, about the middle of January, 1908, another messenger was sent by 
counsel for the trustée to the office of the agent of the clalmant to ascertain 
the rental asked for said premises, and this messenger was told that they 
were asking $8,000 rent, and the figure would not be smaller whether taken 
for one, three, or flve years. He was also informed that the building was 
not qulte complète, that the building could be seen at any time after it was 
completed, and the rent would be $8,000 a year. 

"The clalmant called a wltness who had charge of the premises for the 
purpose of leasing them, and he said that no deflnite ofCer to lease the prem- 
ises that could be considered had been made ; that an offer had been made by 
one person to take the building on a flve-year lease beginning at ,$4,000, and 
scaling upwards to $6,000, and that no serious offer had been made by any one 
for a period covering the, lease of the former tenant. This wltness testlfled 
that on December 18, 1907, a contraet was made by the owner to put the 
property in 'what we call rentable condition' for $6,000. This contraet Ineluded 
Installing a new heating plant, leveling the first floor and changlng the stair- 
way so as to make the upstairs entirely separate from the flrst floor, and that 
thèse altérations under the contraet were to be finished in 60 days — that is on 
February 18, 1908 — and that at the time the wltness testlfled, January 29, 
1908, 'they were flgurlng for a lease.' 

"The trustée testlfled that no permission had been given by It to the owner, 
or to any agent of the owner, to make repalrs, or altérations, or to do any- 
thing to the property, at any time, and that the trustée had not entered the 
property slnce the keys were given up. 

"By clause 12 of the lease It is agreed, inter alla, as follows: 

" '(2) That lessee may sublet parts of thèse demjsed premises. but must 
not sublet as a whole without the written consent of lessor. (3) That for the 
considération of the low rent lessee does hereby bind himself, his heirs and 
assigna, to accept the premises In their présent bad condition, put them in 
good tenantable order and keep them so at his own cost and expense, the in- 
tent of this clause being that lessor shall not expend one cent on thèse prem- 
ises, inside or out, during the terms of this lease or any extension thereof. 

"Upon the agreed statement of facts, and upon the évidence showlng the 
Increased rental demanded by the elainiant for the premises. and upon the 
fact that a contraet was made for extensive altérations, far exceeding in 
scope and expense ordinary or tenantable repairs, in this: that by such altéra- 
tions, among other things, the entire character of the premises was changed 
Bo that the store and the other parts of the building were entirely separated 
from the other, and said increased rental being demanded and said altérations 
made without notice to or knowledge of the reeelver, or trustée, of the bank- 
rupt, it Is manifest that the clalmant by her acts determined the lease and 
assumed complète ownership and dominion over this property, doing with it 
as she chose, and entirely ignoring her déclaration in the Ictter of March 15, 
1907, that possession of tlie ke,\'s would be retaiued 'for the purpose of plaeiiig 
a "Por rent" sign in the premises, and endeavoring to secure a tenant for the 
beneflt of the présent tenants. I désire it dlstlnctly understood that in accept- 
Ing thèse keys we do not waive any rlghts which we hold under the lease, 
nor do we purpose exercising any rlghts which belong to the tenants, • * • 
and ail acts doue by us will be done In their behalf.' 

"It is not proved when the contraet to make the extensive and costly altéra- 
tions was flrst contemplated, nor whether it was finished on the day appolnted. 
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How could the lessee hâve the enjoyment or use of thes« premises during the 
time that sueh altérations were belng made? How could the lessee be bene- 
fited by a demand of $10,000 for rental of premises for which, under the lease, 
the rental was $7,200? It is clear that the claimant was endeavoring to rent 
the premises at an increased rent not for the tenant's, but for her own beneflt. 

"It is not contended that, if a tenant at a rent of $10,000 had been obtained, 
the différence in excess of the rent paid by the banlîrupt company would hâve 
been paid over to its trustée. It is not shown by the lessor that any effort 
was made to rent the premises for the same rental as that paid by the tenant. 
On the contrary, the rent was largely increased. 

"Upon the facts, it is found that the acts of the lessor in immediately in- 
creaslng the rent, and afterwards In making permanent Improvements to the 
premises, brought the lease to au end at the time the possession was surren- 
dered by the receiver." 

With this finding of facts I fully agrée. The évidence shows clear- 
ly, I think, that the landlord was not sincère in professing to qualify 
her acceptance of the surrender, but that she was intending to make 
a profit, if possible, by leasing the premises again at a higher rent. 
Moreover, the true nature of her possession was disclosed by the kind 
and extent of the altérations that she proceeded to make, and by this 
action she treated the premises unmistakably as her own, and thus 
denied in the most effective manner any continuing right of the bank- 
rupt estate under the lease. The référée was justified in his inference 
of fact that the lessor had brought the lease to an end at the time when 
possession was surrendered by the receiver. 

It is unnecessary, therefore, to consider the validity of the land^ 
lord's contention that the bill in equity filed in the court of common 
pleas of Philadelphia county was "a pétition in insolvency" within 
the meaning of the lease, and that the effect of beginning such a pro- 
ceeding was to make the rent for the remainder of the term immediate- 
ly due and payable, and thus to couvert it into a fixed liability several 
days before the pétition in bankruptcy was filed. Manifestly the 
ground for this contention disappeared when the surrender of the lease 
was accepted. The landlord could not résume the term and continue 
to claim its équivalent, namely, the remainder of the rent. Having 
elected to take the premises, the daim for this part of the rent (what- 
ever the cL':';m may hâve been worth) must be regarded as abandoned. 

So far as the item for repairs is concerned, nothing need be added 
to what the référée has said : 

"As to the claim of $96.12 for repairs: This daim is not a part of the rent. 
The lessee undertook to make ail repairs at its own expense. The lessor 
was obliged to pay above sum for repairs made by the board of health. For 
this sum the lessor has a claim against the bankrupt estate as a gênerai 
créditer. It has not been shown that this claim under the lease, or otherwlse, 
Bhould be allowed priority in payment" 

The referee's order is affirmed. 
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GETTS V. JANESVILLE WHOLESAMî GROCERY 00. 
(District Court, W. D. Wlsconsin. August 13, 1908.) 

BANKRITPTCY— VOIDABLE PREFERENCE— KNOWLEDGE OF DEBTOB'S INSOLVENCT. 

Evidence considered, and held insufflclent to sustain the burden of proof 
restlng on a trustée In bankruptcy to show that a credltor at the tlme of 
receiving paymeqt from the bankrupt had reasouable cause to belleve hlm 
Insolvent, so as to render such payment voidable as a préférence ; It being 
shown, among other thlngs, that wlthln a month prlor to such payment, 
and when the conditions were practlcally the same, the créditer accepted 
the bankrupt as surety on a note, on receipt of whlch It shlpped to the 
principal goods of substantial value, whlch it had previously refused to 
Bhip. 

In Equity. Suit by trustée in bankruptcy to recover préférence. 

Richmond, Jackman & Swansen, for trustée. 
William G. Wheeler, for défendant. 

SANBORN, District Judge. Suit in equity to set aside a pay- 
ment of $900 made on two judgments by confession recovered by de- 
fendant against S. J. Barry, bankrupt, May 17, 1907. The adjudica- 
tion was July 24, 1907. Suit is brought on the ground that the pay- 
ment was made while Barry was insolvent, and that the effect of the 
enforcement of the payment would be to enable défendant to obtain a 
greater percentage of its daim than other creditors of the same class ; 
also, that défendant, at the time of receiving the money, had reasou- 
able cause to believe that the bankrupt, in making the payment, in- 
tended thereby to give a préférence. 

The facts are that some time prior to his bankruptcy Barry was 
in the retail grocery business at Oregon, a small village in Wisconsin, 
near Janesville, where défendant carried on a wholesale grocery busi- 
ness. Barry was then associated with one F. W. Coward, as a partner. 
Some time prior to November, 1906, Barry and Coward dissolved the 
partnership, and Barry continued the business. On November 10, 
1906, Barry called on défendant at Janesville for the purpose of set- 
tling up his account, and it was adjusted by his giving a note for 
$332.04, due in 60 days. He also asked for crédit with défendant, 
and was requested to give a property statement. The secretary of 
défendant wrote a statement of the items given by Barry. The state- 
ment was signed by the latter, and showed that he had a farm of 127 
acres near Oregon, worth $100 an acre, and that his stock of goods 
was worth $4,000. It further showed that the farm was incumbered 
by a mortgage for $4,800. His debts were put in at less than $1,000 ; 
the net amount of his property being stated at $11,200. As a matter 
of fact, Barry's title to the farm was subject to a life estate of his 
father, then 82 years old, which was worth about $2,000, and he owed 
debts amounting to nearly $8,000, and, instead of being worth $100 
an acre, the farm was worth only $75 an acre, and the stock of good.s 
was worth much less than $4,000. Barry was probably insolvent at 
the time of making the statement by at least $2,000. However, de- 
fendant had no knowledge of the facts, and no reasonable cause for 
believing that the statement was untrue. It extended further crédit 
163 F.— 27 
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to Barry. In February, 1907, his stock of goods was largely destroyed 
by fire. It was insured, and he obtained $700 from Insurance thereon, 
besides some salvage. Barry then ceased business as a merchant, ex- 
cept to dispose of the goods saved, became a wage-earner, and was 
such at the time of filing his voluntary pétition, July 33, 1907. De- 
fendant learned of the fire shortly after its occurrence, and in April, 
1907, its attorney, and also its manager, were infor;ned that the stock 
of goods shown by the statement to hâve been worth $4,000 had been 
settled for by the insurers for about $700, and that a small amount 
of goods was saved. They also learned that Barry had gone out of 
the business and was working by the day. With this information of 
Barry's condition, défendant apparently supposed that he had no 
property except the real estate, which was shown in the statement to 
be worth $12,700, subject to a mortgage of $4,800. For this reason 
défendant desired to make its claim, then amounting to $327.49, a lien 
on the farm. With this end in view, défendant sent an attorney to 
Oregon to procure a note or obtain some disposition or satisfaction of 
the claim and to look up the situation and décide what to do. When 
he arrived at Oregon he interviewed an attorney, Mr. Haskell, and 
also talked with the cashier of the local bank. Mr. Haskell informed 
him that he had some small claims against Barry, and advised him 
not to bring suit on the claim because it might precipitate bankruptcy 
proceedings, but that, if he got a judgment note and filed it against 
the farm and kept quiet for three months (meaning foiir months), 
the claim would become a lien and could not be disturbed by bank- 
ruptcy proceedings. Mr. Tallman, attorney for the défendant, says 
that Mr. Haskell may bave been the fîrst one to suggest the taking of 
a judgment note. The cashier of the bank informed Mr. Tallman 
that Barry had this farm and was good for a reasonable amount. 
This was on the 15th day of May, 1907, two months before the bank- 
ruptcy. On the same day Mr. Tallman took an ordinary promissory 
note from Mr. Coward in favor of défendant for $654.84, being the 
amount due from Coward to the company. Mr. Tallman retumed to 
Janesville with the notes, but was iiistructed by the président of the 
défendant to return to Oregon the next day and obtain a judgment 
note from Coward, with a surety. Mr. Tallman returned, accordingly, 
and asked Mr. Coward to obtain Mr. Barry as surety. The amount 
due from Mr. Coward included some goods still in possession of the 
défendant, amounting to about $400, which défendant would not ship 
to Coward until they were paid for or the amount properly secured. 
It was arranged that, if Mr. Coward could procure Mr. Barry as 
surety on a judgment note, thèse goods would be shipped to Mr. 
Coward, and it was stated to Mr. Barry that Mr. Coward, out of the 
proceeds of thèse goods, would be able to pay a considérable part of 
the amount of the note. Mr. Barry, accordingly, signed the judgment 
note with Mr. Coward. When Mr. Tallman returned to Janesville, 
he was instructed by the président of the company to enter up judg- 
ment at once on both of the notes. Accordingly, on May 17, 1907, 
he went to Madison and entered up judgment by confession on both 
notes. Some time prior to the 17th of June, Mr. Barry desired to 
secure the payment of a debt due from him as a guardian or trustée 
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to his bondsmen, and learned for the first time that the judgments had 
been entered and had become a lien on his farm. It therefore became 
necessary for him to procure a release of the judgments, if possible, 
in order to secure the fiduciary claim. Thereupon he borrowed $1,000 
of his sisters, taking from them two certificates of deposit on the 
bank of Oregon for that amount, and went to Janesville, and told the 
président of the défendant that he wanted to satisfy the judgments, 
and asked some concession in the amount, and it was finally agreed 
that, if he paid $900, the judgments would be discharged. Mr. Tall- 
man and Mr. Barry, accordingly, went to Madison, where the money 
was paid and judgments released; Mr. Barry giving his sisters a 
mortgage on the farm for the amount borrowed of them. In April, 
1907, two checks given by Barry to défendant on the Bank of Oregon 
were protested for want of funds; Barry's deposit then amounting to 
only $55, and the checks exceeding his account. 

The question for décision is whether défendant took the payment 
while having reasonable cause to believe it was intended as a préfér- 
ence. Barry's insolvency and conséquent intent to prefer are clear, 
but whether reasonable cause so existed is one of much doubt. This 
is generally a question of difficulty, and the case is no exception to the 
rule. While défendant had knowledge of facts which might justly 
make it suspect Barry's solvency, yet it trusted him by taking his 
signature as security for $654.84, and on the strength of that security 
it turned over to him his principal goods, valued at $400. This and 
other circumstances make the question one of reasonable inference 
from facts and circumstances, some of which are not entirely clear, 
nor sustained by clear or unmistakable testimony. Thus, the testi- 
mony of Mr. Haskell of his interview with Mr. Tallman dépends, not 
on his présent recollection, but on a mémorandum made by him some 
time after the interview, although before he knew that his recollection 
would be material to any controversy. 

Many décisions on the subject hâve been made, both under the act 
of 1867 (Act March 2, 1867, c. 176, 14 Stat..517) and the act of 1898 
(Act July 1, 1898, c. 541, 30 Stat 544 [U. S. Comp. St. 1901, p. 3418]). 
Those under the earlier act which find no reasonable cause are now 
rather stronger as précédents in favor of the preferred créditer, because 
insolvency by the act of 1867 consisted in the inability to meet claims 
as they matured, while by the later act a much broader test is prescrib- 
ed, and those which find reasonable cause existed are now weaker as 
précédents against the preferred creditor. The leading case under the 
act of 1867 is Grant v. National Bank, 97 U. S. 80, 24 L. Ed. 971, fol- 
lowed by the Circuit Court of Appeals of this circuit in the case of 
In re Eggert, 103 Fed. 735, 43 C. C. A. 1, 4 Am. Bankr. Rep. 449. 
In the Grant Case, the court states the rule as follows : 

"It is Dot enough that a créditer bas some cause to suspect the Insolvency 
of his debtor ; but he must hâve such a knowledge of facts as to induce a 
reasonable belief of his debtor's insolvency, in order to invalidate a security 
talten for his debt. To make mère suspicion a ground of nuUity in such a case 
would render the business transactions of the commuuity altogether too In- 
secure. It was never the intention of the framers of the act to establlsh any 
such rule. A man may hâve many grounds of suspicion that his debtor ta in 
falllng circumstances, and yet hâve no cause for a well-grounded bellef of the 



4:20 163 FEDERAL REPORTER. 

fact. He may be unwllllng to trust hlm further. He may feel anxious about 
his clalm, and hâve a strong désire to secure it, and yet such bellef as the aet 
requîtes may be wantlng. Obtalnlng addltlonal security, or receiving payment 
of a debt, under such circumstances, Is not prohibited by the law. Receiving 
payment la put In the same category in the section referred to, as receiving 
security. Hundreds of men constantly continue to make payments up to the 
very eve of thelr failure, whlch it would be very unjust and disastrous to set 
aside, and yet this could be done In a large proportion of cases If mère grotmds 
of suspicion of thelr solvency were sufflcient for the purpose. It Is on this 
distinction that the présent case turns. It cannot be denied that the offlcers 
of the bank had become distrustful of MUler's ablllty to brlng his afCalrs to a 
euccessful terminatlon, and yet It Is equally apparent, Independent of thelr 
sworn statements on the subject, that they supposed there was a possiblllty of 
his dolng so. After obtaining the security in question, they stlll allowed hlm 
to check upon them for considérable amounts In advance of his deposlts. They 
were alarmed, but they were not wlthout hope. They felt It necessary to ex- 
act security for what he owed them, but they stlll granted hlm temporary ac- 
commodations. Had they actually supposed hlm to be insolvent, would they 
bave done this?" 

Défendant in this controversy was undoubtedly suspicions and 
anxious to secure its claim. It knew that goods stated to be worth 
$4,000 in November, 1906, had been settled for by insurers for $700 in 
April, 1907. It knew that Barry's checks had been protested, and 
that he was out of business and hard up. It was informed, if we may 
crédit Mr. Haskell's mémorandum of a past recollection, that there was 
some danger of Barry's bankruptcy, although at that time he was a 
wage-earner, and apparently could not be made an involuntary bank- 
rupt. On the other hand, it relied on Barry's property statement, and 
trusted him, within a month before receiving the payment, by taking 
his signature as surety on a note of more than $600, and in reliance 
thereon delivered goods worth some $400. 

The burden of proof to show reasonable cause is on the trustée. 
The presumption of law is that défendant did not hâve reasonable 
cause to believe a préférence was intended (In re Pfaiïinger [D. C] 
154 Fed. 533), and I am clear that thé évidence does not overcome this 
presumption. The inferences are not clear. Some of the évidence is 
inconclusive. In this situation of the proof, the fact that the creditor. 
did trust the bankrupt by accepting him as a surety for a substantial 
sum is entitled to considérable weight. Coder v. Arts, 152 Fed. 943, 
83 C. C. A. 91. This is not a case where the attorney of the creditor 
"traveled as close to the edge of actual knowledge as he could without 
obtaining it," because he trusted the bankrupt by taking the Coward 
judgment note, thus showing belief in Barry's solvency. Stevens v. 
Oscar Holway Co. (D. C.) 156 Fed. 90; Hussey v. Richardson Roberts 
Dry Goods Co., 148 Fed. 598, 78 C. C. A. 370. 

The bill of complaint, as amended on the hearing, is dismissed, witb 
costs. 
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THE HILABITTS. 
(District C!ourt E. D. New York. June 14, 1908.) 

1. Shipping— INJUBT To Stevedobe— Bbeaking of Winch— Liabiijit of 

Vbssel. 

An Injury to a stevedore resultlng from the breaklng of a winch belng 
operated by anotàer stevedore, even If due to the fact that the machlnery 
was not kept properly olled, cannot be chargea to the négligence of the 
vessel which furnished the wlneh, where no complalnt was made as to 
Its condition or notice glven to the offlcers by the winchmen. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 44, Shipping, § 350.] 

2. Same— Evidence Ooksideeed. 

Evidence considered, and heU Insufflclent to charge a vessel with 
Ilabfilty for the breaklng of an eccentric strap on a winch, by which a 
stevedore was Injured, but rather to show that the breaklng was caused 
by the Improper manner in which the winch was operated by the wlnch- 
man, who was a fellow servant with the stevedore Injured. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 44, Shipping, $ 357.] 

In Admiralty. Suit for injury to stevedore, 

Wilford H. Smith, for libelant. 

Convers & Kirlin and Charles R. Hickox, for claimant. 

CHATFIELD, District Judge. The libelant allèges 'fault on the 
part of the steamship because of the breaking of an eccentric strap 
due to a defective condition of a winch, while the claimant makes a 
gênerai^ déniai, allèges contributory négligence, and aiso claims that 
the accident was occasioned through the acts of a fellow servant, or 
through the improper management of the winch by the winchman, 
who was in the service of the stevedore and not of the steamship. 
The allégations of fault were with relation to the condition of this 
eccentric strap, and, as the case finally went to trial, must be gathered 
from the évidence rather than the pleadings. The allégations of fault 
were indefinite, but the claimant answered ready, and no motion was 
made with respect to thèse allégations until after the libelant had be- 
gun his case. 

The testimony for the libelant shows that the winch made a rattling 
noise on the Saturday preceding the accident, and the winchman tes- 
tifies that on Monday his reversing lever worked hard. The expert 
produced for the libelant testified, after inspecting the broken strap, 
that the break might hâve been occasioned through lack of oil, be- 
cause of which the strap might hâve become heated, and sufficient 
friction hâve resulted to cause the break; but this expert also testi- 
fied that the strap might be broken by reversing the lever when the 
steam pressure was on. We can dismiss the question of the rattle, 
for the libelant's expert testified that, if the strap was in the condition 
in which it was produced at the trial, none of the bolts had worked 
loose, and ail of the testimony shows that the condition of the strap 
had not been changed in any way since the accident. The claimant 
has produced the affirmative testimony of two officers of the ship, to 
the efïect that the winchman at ail times when operating this winch, 
and even immediately preceding the accident, ran the winch and low- 
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ered the draft at a high rate of speed. Thèse witnesses say that, 
when each draft of rails had been faised to a position over the hatch, 
the winchman ran the draft down under a full head of steam, and then 
reversed his lever without shutting ofï steam. The experts for the 
claimant and libelant each testified that this would of itself be like- 
ly to break the eccentric strap or some other portion of the engine. 
One of the doubtful points in the case is that the testimony of the 
claimant's witnesses is so positive upon this point that it is hard to 
explain why the winch did not break previous to the accident, if it 
had been continuously used in this manner. The winchman, on the 
other hand, testified that he started the drafts down, shut ofif the steam, 
and let the weight of the draft operate the winch without steam until 
the draft reached a point where a signal was given to the winchman, 
and that he then stopped the fall with his reversing lever, and again 
turned the steam on slowly to start the winch, in order that the rails 
might be drawn under the coaming of the hatch to the position 
where they were to be loaded. There is no évidence to sustain the 
libelant's contention that the accident was caused through lack of oil, 
except that the libelant's expert has stated it might hâve occurred in 
that way, and it seems to the court that the need of oil would create 
a condition of the winch which should be called to the attention of the 
ofFicers of the steamer by the winchman, and neglect to remedy the 
condition after due notice must be shown before the vessel can be 
held liable therefor. The testimony shows that the winch was oiled 
before work was begun on Monday morning, and an overheating or 
use of the winch when dry, under the guidance of an experienced 
winchman, cannot be deemed négligence on the part of those furnish- 
ing the machinery, if the winchman allowed the condition to go on 
and said nothing. The St. Gothard, 153 Fed. 855, 83 C. C. À. 37. 
A diflference of opinion and of testimony has arisen over the ques- 
tion whether the load of two rails would run down if the winch were 
set in what may be called reversed position without the application of 
steam, and, as has been said, the claimant allèges that the winchman 
not only reversed his lever and started the fall down, but also stop- 
ped the cable at the bottom with a full head of steam throughout thè 
entire opération. It is unnecessary to détermine this point, although 
there would seem to be a prépondérance of the testimony indicating 
an improper or careless handling of the winch by the winchman in or- 
der to make rapid progress. If the winchman so handled his winch 
as to reverse his lever with the steam on, and thuS produced a condi- 
tion which ail of the experts admit would break the winch, then the 
responsibility for the accident must rest upon the winchman, who is 
a fellow servant of the libelant. If the accident occurred through 
applyirig the steam too rapidly after stopping the fall at the bottom 
of the hold, again the winchman must be held responsible. Taking 
the winchman's story as true, and assuming that no steam pressure 
was on at the time of the accident, and that the break occurred merely 
by stopping the run of the fall when he received the signal from the 
man at the hatch, it is impossible to gather from the testimony any 
explanation of what occurred which would throw liability upon the 
officers of the steamer. Perhaps the winchman should hâve used 



CLAKKE V. ATLANTIC STEVKDORING CO. 423 

steam, and the engine thus hâve been kept in control, if it can be be- 
lieved that the fall would run down under the weight of the draft. 
Perhaps the winch was not able to withstand the shock of a sudden 
stoppage or reversai of the lever under such conditions, but the steam- 
ship officers were not responsible for the manner of using the winch 
(The Baron Innerdale [D. C] 93 Fed. 492 ; The St. Gothard, supra), 
and, in fact, the testimony shows that they did complain and warn 
the stevedores as to the method of opération by the winchman. 

The whole weight of the testimony is against any négligence on the 
part of the steamer or its officers, and this makes it unnecessary to 
consider whether the libelant was guilty of contributory négligence, 
although it may be said that the position in which the libelant was 
found after the accident, inasmuch as the testimony shows plainly that 
he was struck by the rails under the effect of a sudden jerk, rather 
than by being in their way as they ran down, is not of itself sufRcient 
upon which to base contributory négligence so as to prevent a recov- 
ery. 

The libel must be dismissed. 



OLAEKE V. ATLANTIC STEVEDOEING CO. 
(Circuit Court, E. D. New York. June 27, 1908.) 

1. Masteb and Servant— Contkact of Hibing— Action fou Beeaoh. 

A complalnt alleged that plalntlff recelved a letter from defendant's 
superintendent, stating that "I hâve work Immediately for 200 colored 
longshoremen, and can guarantee the above number continuons work, pro- 
vidlng they are good men," etc. ; that, pursuant to sald letter, plalntlff 
and 96 other colored men, who had assigned their clairas to him, went 
to work for défendant, and were employed and pald by it to a certain 
tlme, when they were dlscharged, and their places filled by white men. 
Eeld, that such complalnt did not state a cause of action for breaeh of 
contract; the letter being no more than an advertlsement or Invitation, 
the terms of any eontracts being matters to be settled between the parties 
when the hlrings were made. 

2. Same— Tekm or Emplotment. 

A contract of hlring which does not state the term, In the absence of a 
statute or custom fixing the term, is termlnable at will. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, I 19.] 

On Demurrer to Complalnt. 

Wilford H. Smith, for plaintifï. 

Hunt, Hill & Betts (George Whitefield Betts, Jr., of counsel), for 
défendant. 

CHATFIELD, District Judge. The plaintifï in this action is the 
assignée of 96 colored longshoremen, who went to work at the sug- 
gestion and apparently under the direction of the plaintifï, who 
had received a letter from one Charles M. Tiffany, superintendent of 
the défendant, which is as follows: 

"New York, May 3rd, 1907. 

"Mr. William Clarke, New York City — Dear Sir: I hâve work Immediately 
foi 200 colored longslioremen, and can guarantee the above nnmber continuons 
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work, provlding they are good men. Thls Company pays the usual rate of 
wages, namely, 30<( per hr. for day and 45^ pei- hr. at night. We propose to 
keep colored men at work as long as they fulfiU their part of the program. 
Attached letter-bead will show you the work we do. 

"Yours truly, Chas. M. Tifflany, Supt" 

The plaintiff and his 96 assignors went to work for the défendant, 
and were employed and paid up to the 6th day of July, 1907, when 
they were discharged and their places filled by white longshoremen. 
The plaintifï on his behalf, and because of the transactions with each 
of his assignors, has claimed $1,000 damages each for breach of what 
he allèges was a contract to furnish continuons employaient at a rea- 
sonable rate of wages. The complaint allèges that the défendant has 
failed to give employment to each of the plaintifE's assignors. from the 
time of the breach until the présent date. 

The défendant has demurred, and claims (1) that the letter was not 
an offer by the acceptance of which the défendant would be bound to 
employ any particular person; (2) that, if a contract existed, its dura- 
tion was indefinite, and in fact amounted to but an employment at 
will ; (3) that the inducement was offered by the superintendent of the 
défendant, and that the défendant was an undisclosed principal; (4) 
that the advertisement called for 300 men and that but 96 appear to 
hâve gone to work, thus showing a lack of compliance on the part of 
the libelant. It is unnecessary to discuss thèse last two grounds. 
It is impossible upon demurrer to détermine whether 96 or 200 men 
answered the advertisement; the record merely showing that 96 of 
thèse men hâve assigned their claims to the libelant. Nor does the 
record show the authority of the person who signed the letter. The 
letter is written upon the paper of the défendant, and the complaint 
States that the plaintifï went into the service of the défendant, and that 
the contract signed by the superintendent was made with the défend- 
ant. 

It can hardly be determined upon the face of this pleading that a 
prima facie contract with the défendant is not alleged, if the matter 
was in any sensé a contract between the plaintifï's assignors and any 
person or corporation whatever. We must, therefore, consider the 
first two grounds of the demurrer, and thèse would seem to be well 
founded. The letter recited is at most an advertisement or induce- 
ment to enlist the interest and offer of services by the plaintiff. It is 
manifest that the plaintiff as an individual could not do the work of 
200 men, and the letter certainly contemplated the présentation to the 
défendant either of an offer to furnish longshoremen, or of longshore- 
men to be put to work, and ail arrangements are left in abeyance, and 
by the terms of the letter would seem to be matters for adjustment 
at the time of hiring. The statement of a need is not the offer of a 
position, unless the terms are definite and the offer is so worded as 
to indicate intent to make a contract by acceptance. United States v. 
Baltic Mills Oo., 124 Fed. 38, 59 C. C. A. 558. 

As to the other objection- — that, if an arrangement was made, it 
was terminable at will — the question would seem to be disposed of 
by the previous discussion. But, in so far as the plaintiff may hâve 
shown by his complaint that he and his assignors went to work under 
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a contract of which the letter in question is a written mémorandum 
(assuming for the purpose of this argument that the complaint bas 
been so worded that a contract of this nature might be proven under 
it, even though on its face it appears to be an allégation of an ofïer 
and acceptance), nevertheless the demurrer should be sustained. A 
contract of hiring, indefinite with respect to the term for which the 
contract shall run, in the absence of allégations that the term of the 
contract is fixed by statute or custom, is at most a contract terminable 
at will. Many cases in the state court supporting this proposition 
could be cited, and a number of thèse are referred to, with a quotation 
from Wood on Master and Servant, p. 273, in the case of The Poka- 
noket, 156 Fed. 241, 84 C. C. A. 49, which shows the existence of the 
same rule in the fédéral courts. 

The allégation of the complaint that the colored men were replaced 
by white, and the date of their discharge showing that the discharges 
ail took place at one time, indicate a complète departure from the 
intent or mental attitude of the defendant's superintendent, as evi- 
denced by the statement that "we propose to keep colored men at 
work as long as they fulfill their part of the program." This change 
of purpose may hâve caused hardship to a number of innocent work- 
men, but the matter must be determined according to the parties' légal 
rights, and not from the standpoint of sympathy or approval of the 
économie questions involved, and it seems to the court that the plain- 
tiflf bas shown no agreement with the défendant by which it bound it- 
self to continue the plan of employing colored workmen longer than 
it might see fit so to do ; nor is any contract on the part of the défend- 
ant set forth under which the défendant agreed not to change its 
mind. 

The demurrer must be sustained. 



THE OARROIili. THE NANSEMOND. THE ROANOKa 

(District Court, B. D. Virginia. July 30, 1908.) 

Salvage— Resctje of Barges Adeift in Gale in Chesapeake Bat— Right 
TO Salvage Oompknsation. 

The tug Dauntless, with a barge In tow, navlgattng Chesapeake Bay 
at night in a gale on the way from Baltimore to Norfolk, was slgnaled 
for assistance by another tug having five barges in tow. Anchoring 
her own barge In Hampton Koads, the Dauntless then fomid that four 
of the other tug's barges had gone adrlft, and was asked to find them 
and take off their crews. She found three of them anchored In mld- 
channel a mile east of Thimble Llght; the other having been sunk and 
her crew saved by the llght keeper. The three were In great péril with 
the sea washing over them and their masters and crews in fear of los- 
Ing their llves. At their request the Dauntless undertook to tow them 
to safety, and did so, taking first one on which there were a woman 
and a child, then the other two. The service commenced at 11:30, and 
continued until 9 In the morning, during which tlme weather condi- 
tions improved but little and was attended by considérable danger to 
the crew who were obllged to go on board the barges. Eeld, that the 
service was not one of towage, but of salvage, and one of merit, and 
that the Dauntless was entltled to an award from the one first rescued 
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eqnal to 12% per cent, of the value of the vessel, cargo, and frelght money 
and an award of 7i/^ per cent, from each of the others. 

[Ed. Note.— For cases in point, see C«nt. Dig. vol. 43, Salvage, §§ 80-83. 

For other définitions, see Words and Phrases, vol. 7, pp. 6312-6315; 
vol. 8, p. 7794. 

Awards In fédéral courts, see note to The Lamington, 30 C. C. A- 280.] 

In Admiralty. Suit to recover for salvage services. 

Thls llbel was filed by the master of the tug Daimtless, In behalf of hlm- 
self and crew and ail persons Interested as salvors, against the barges Car- 
roU, Nansemond, and Roanoke, to recover for alleged salvage services ren- 
dered them and against their cargoes and frelght money, under the followlng 
clrcuœstances: 

On the 25th day of January, 1908, the Dauntless, from Baltimore, had In 
tow the schooner Malcolm B. Seavey for the capes of Virginia, and the barge 
Pocomoke for the port of Norfolk, and arrived at the Middle Grounds in 
Ohesapeake Bay, where she anchored the barge at 8:30 p. m. of January 
26th, then proceeded to Cape Henry and dropped the schooner, retumed 
to the barge, and picked her up again about 7:30 p. m. About that time 
the wlnd became very heavy from the south southwest, blowing a gale, 
wlth the sea running very high, causing the tug and tow to labor considerably, 
retardlng her progress so that by 10 o'clock p. m. she had only reaehed a 
point halfway between Thlmble Light and Old Point. About this time the 
Dauntless observed a tug and tow of five barges proceeding into Hampton 
Roads, laboring very heavUy in the wlnd and sea then prevailing, and, aa 
the Dauntless was passing, a signal of four whistles was blown by the other 
tug, whlch afterwards proved to be the Bohemla, Indicating need of assist- 
ance, which signal was answered by the Dauntless, and she at once pro- 
ceeded to anchor her barge In Hampton Boads, and retumed to the relief 
of the distressed vessels. She mot the tug Bohemia just below Old Point 
Dlght, about 11:30 p. m., wlth only one barge In tow;, the remalnlng four 
barges Havlng parted their hawser and gone adrlft. The captain of the Bo- 
hemla requested the Dauntless to proceed to the barges to take off their 
crews, and render such assistance as was needed, while the Bohemla con- 
tlnued wlth her one barge to Norfolk. As the Dauntless passed Thlmble 
Llght, signais were sounded indicating. that one of the barges had been lost, 
and the crew was saved by the llghthouse keeper, as the Dauntless after- 
wards learned. The Dauntless then proceeded down .and found the remalning 
barges, the Carroll, Nansemond, and Roanoke, anchored near midchannel, 
about a mile east of Thlmble Llght, ail of them awash wlth the heavy sea» 
contlnually breaklng over them, laboring heavlly at their anchors, and thel^r 
masters and crews In great fear of loslng their llves. The Dauntless spoke 
the barges in turn, and was earnestly besought by the masters on each to 
take the barges in tow Immediately, as they were in danger of slnking. The 
master of the Dauntless, ascertalning that the Roanoke had on board the 
master's wlfe, who was in great fear, and hysterlcal, at great péril to his 
own tug and those on board took this barge in ftrst, nearly an hour being 
consumed In the eudeavor to get a llne fast to her, on account of the heavy 
gale and hlgh seas, and she was taken to and anchored safely off Lambert's 
Point January 27th, about 2:30 a. m., the distance being some 1.5 miles. 
The Dauntless then retumed Immediately to the Carroll and Nansemond, 
reaching them about 4:30; the weather conditions remalning ail this time 
practically the same, though wlth some slight modération. Wheu the Daunt- 
less reaehed the Nansemond, the captain of the barge informed the master 
of the tug that he had spralned his back and needed assistance to get up his 
anchor, and two of the crev? of the tug, after some dangerous maneuvers, 
jumped from the tug on board the Nansemond, and got up her anchor, 
when the hawser of the Nansemond was passed to the Carroll and made 
fast, and the Dauntless passed her Une to the Carroll, and, after the Carroll 
had succeeded In getting her anchor partly up, the tug proceeded to tow the 
two barges into port; but before reaching Old Point Light she had to stop 
In order to get the Carroll's anchor entirely up, so that it would not catch 
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In and foui the cable. Thls was about 6 a.' m. of the 27th, and about tbls 
time a severe gale from the northwest broke over the tug and barges, maklng 
navigation very dlfficult; but the Dauntless flnally brought both barges up 
to Lambert's Point, and anchored tbem safely about 8:30 of the same 
mornlng. 

Floyd Hughes, for libelant. 
Hughes & lyittle, for respondents. 

WADDTLL, District Judge (after stating the facts as above). The 
fact of this being a proper case for an allowance for salvage is 
manifest. The claim is very much stronger against the Roanoke than 
the other barges, because at 12 or 1 o'clock, when the barges Carroll 
and Nanseinond engaged the Dauntless to take them in tow, they were 
ail certainly in desperate condition, and the only reason the service 
was not rendered to the Carroll and Nansemond first was that the 
Roanoke was apparently in the greater distress, necessitating that she 
should be taken in immediately, and no higher service could be ren- 
dered than saving the woman and child on the Roanoke. While the 
Dauntless was not exposed to very great danger, there was undoubt- 
edly some, and the service she performed was meritorious in every- 
thing that she did for an abandoned tow. The Bohemia had abandon- 
ed her tow — for what reason the court does not know — and one of the 
barges so set adrift sank. No déniai is made by the master of the 
Bohemia of the truthfulness of Capt. Scott's statements that the cap^ 
tain of the Bohemia relied on him to do what he himself should hâve 
done to hâve rescued this scattered tow, which certainlv at that time 
was in very great danger. That ail the barges were not swamped, as 
might hâve been expected, was very fortunate, because they were 
anchored in a very exposed place, with the weather such as it was on 
that occasion. As to the promptness of the service and the circum- 
stances under which it was rendered, it commenced at 12 o'clock mid- 
night, and ended about 9 o'clock the following morning; the Roanoke 
being taken at 12 o'clock at night, and the other barges at 4 o'clock in 
the morning, in the month of January, in the roughest and worst 
kind of weather. The court does not think that the undertaking was 
either intended as, or contemplated to be, a towing service. The 
barges were not looking for a tug for towing purposes in that vicinlty 
at that time of the morning. The explanation of the barge masters 
that they thought the Dauntless was rendering the service for the 
Bohemia cannot be accepted. The facts do not sustain that view in 
any aspect; but certain it is the service was twice tendered and 
availed of and rendered each time. The masters and crews on the 
several barges were anxious and insistent to be taken in at 13 o'clock, 
but at 4 o'clock, when the force of the storm had considerably abated, 
they were not quite so uneasy. They could bave refused the services 
of the tug on both occasions, but were careful not to do so, and, 
on the contrary, solicited and accepted aid in their then dire distress, 
and the court thinks they acted wisely, having regard to the lives of 
the people on board and the value of the barges and cargoes, in em- 
ploying the Dauntless to bring them into a safe harbor. They got the 
first tug available to bring them in, and they ought to pay for the. 
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service rendered, whîch was unquestionably a salvage service of a 
high order of merit. 

After careful considération, tlie court thinks that tiie libelants hâve 
proved that they are entitled to a salvage award, and that an allow- 
ance of 131/2 per cent, of the value of the Roanoke and of her freight 
money and cargo values should be made, and for the Carroll and 
Nansemond allowances of Y^/o per cent, each, including their respec- 
tive freight moneys and cargo values; and, counsel having agreed 
that the Roanoke and her freight money and cargo was worth $11,000, 
121/2 per cent, of which is $1,375, and that the value of the Carroll 
and her freight money and cargo was $6,000, 7% per cent, of which 
is $450, and that the value of the Nansemond and her freight money 
and cargo was $7,625, 71/2 per cent, of which is $501.87, doth allow 
to the libelant, as against the Roanoke, the sum of $1,375, against the 
Carroll $450, and against the Nansemond $501.87, and decrees may 
be entered in favor of the libelant for thèse sums awarded respective- 
ly against the barges named, their cargoes'and freight money. 



In re OLANSKT et al. 

pistrîct Court, E. D. New York. May 4, 1908.) 

BANKEtrPTCY— DiscHAKGE— Fkaudulent Conoealment of Pbopeett. 

Where, on the hoaring of objections to the discharge of bankrupt par1> 
ners on the ground of having fraudulently concealed property (rom their 
trustée, It was shown that they alded and assisted In a transfer of the 
partnershlp property to a credltor by means of the foreclosure of a chat- 
tel mortgage prevlously glven by them more than four months prlor to 
the bankruptcy, the question whether such acts were sufliclent In law 
to bar their discharge dépends on the valldlty of the chattel mortgage 
and its foreclosure, and a discharge will not be granted until that ques- 
tion has been determlned In a proper proceeding therefor. 

In Bankruptcy. On application for discharge. 

McGuire, Horner & Smith, for objecting creditor. 
Williams, Folsom & Strouse, for bankrupts. 

CHATFIELD, District Judge. The bankrupts herein filed an in- 
voluntary pétition in bankruptcy on the 12th day of June, 1907. From 
prior to January, 1907, until the 13th of June, 1907, the bankrupts 
had had business relations with the firm of Dixon & Dewey, which 
firm went into the hands of a receiver for liquidation in the state courts 
prior to the time of the bankruptcy herein. One Harry S. Dewey of 
this firm was acting as receiver, appointed in the state court proceed- 
ings, and a brother, James E. Dewey, went into actual possession of 
the plant and property of H. Olansky & Co., which subsequently be- 
came bankrupts under a claim arising from a chattel mortgage to 
secure the sum of $20,000, and given by the bankrupts to the firm of 
Dixon & Dewey, in the month of January, 1907, at a time when the 
firm of H. Olansky & Co. owed to the firm of Dixon & Dewey sev- 
eral thousand dollars, and after which further goods were .sold and 
crédit given to the bankrupts, for yi^hich the $20,000 chattel mortgage 
was intended to be security. 
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It is unnecessary at this time to consider at ail the validity of this 
■chattel mortgage. This question, as well as that of the sufficiency of 
the foreclosure, must be raised by the appropriate action on behalf of 
the trustée. The testimony on the présent référence shows that a city 
marshal held what purports to hâve been an auction, and turned over 
the property upon a bid to the firm of Dixon & Dewey, upon a sale 
testified to hâve been held in the process of such foreclosure. Certain 
articles of machinery on the premises, and capable of passing into the 
possession of the trustée in bankruptcy, were not specifically mention- 
ed in the schedules attached to this chattel mortgage; but the mort- 
gage contained the words "ail other machinery now on the premises." 

The bankrupts kept no regular books, and in the spring of 1907, 
under the suggestion of Mr. Dewey, made up a set of books in the 
ledger of which the first seven pages were subsequently pasted togeth- 
er and rewritten, and, while thèse books do not completely set forth 
the assets and liabilities of the firm, nevertheless the évidence seems to 
show that they did more or less accurately set forth the transaction 
with référence to which entries were made. There is some testimony 
(Horner, p. 93) as to ledger références, which would indicate that some 
books had been kept ; but there is no évidence to indicate that the fail- 
ure to keep books was with the intent to deceive or defraud their 
creditors. 

Subséquent to the filing of the pétition in bankruptcy and of the 
alleged foreclosure, one Eustace Conway was appointed receiver, as 
successor to Harry S. Dewey, of the firm of Dixon & Dewey, and Mr. 
Conway allowed matters to run along, leaving James E. Dewey in pos- 
session of the property, but disavowing any possession as receiver, or 
any responsibility for the acts of James E. Dewey, and Mr. Conway 
in the testimony claims that he has a right to elect, and that he had 
exercised no élection, with référence to taking possession of the prop- 
erty; it never having been determined by him whether the assets of 
the firm of Dixon & Dewey would be increased by the taking of such 
possession. There is considérable doubt thrown upon the opérations 
of James E. Dewey as manager for Harry S. Dewey as receiver; 
there being some testimony to show that James E. Dewey's opérations 
had been the opposite of profitable to the estate. 

In this condition of affairs, an application for discharge was made 
on behàlf of the bankrupts. The bankrupts, and also a daughter of 
Ihe bankrupt Olansky, were for a considérable period of time retained 
in the employ of James E. Dewey as employés, and there salaries were 
paid by him. The daughter is also shown by the testimony to hâve 
made a considérable portion of the entries in the books which were 
written up in the spring of 1907. Certain creditors, formerly repre- 
sented as attorney by Eustace Conway, the successor to the state re- 
ceivership, retained other counsel at Mr. Conway's suggestion, and 
thèse counsel hâve filed, as attorneys for the objecting creditors, spéci- 
fications in opposition to the discharge of the bankrupts. The testi- 
mony now on file and under considération was taken upon a référence 
of thèse spécifications, and the spécial commissioner has reported that 
tlie discharge of the bankrupts should be denied, on the ground that 
the bankrupts had concealed from their trustée certain property, with 
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intent to defraud their creditors; but the spécial commissioner has 
found in favor of the bankrupts on an objection to the effect that the 
bankrupts had failed to keep proper books of account. Upon the 
hearing before the spécial commissioner no testimony was offered as 
to the sufïiciency of the proceedings to foreclose the chattel mortgage, 
nor was the chattel mortgage put in évidence; the attorneys for the 
bankrupt claiming that the burden of proof in attacking this foreclo- 
sure was upon the objecting creditors. Exceptions on the part of the 
bankrupts hâve been filed to the spécial commissioner's report; the 
bankrupts claiming that the évidence showed no concealment on the 
part of the bankrupts of any property, title to which passed to the 
trustée, and also that no fraudulen't acts on the part of the bankrupts 
with relation to the property of the estate, or property to which the 
estate has a claim, hâve been shown. The objecting creditors défend 
the spécial commissioner's report as justified by the testimony, and it 
may be conceded that the report should be sustained, unless clearly in 
error. 

The difficulties in this entire proceeding seem to hâve arisen from 
the relations existing between the firm of Dixon & Dewey and the 
alleged bankrupts, and it is apparent that the bankrupts attempted 
at ail timés to pay the claims of Dixon & Dewey, and made no effort 
to reserve any of their property for the benefit of any creditors except 
Dixon & Dewey. Mr. Conway occupies the somewhat anomalous 
position of being desirous of obtaining any benefits which might hâve 
resulted to the firm of Dixon & Dewey, and also of endeavoring to 
save for the other creditors of the bankrupt any property which can 
be rescued by thèse creditors, and which is not available to him as the 
receiver of Dixon & Dewey. It is difficult to see what advantage 
will accrue to the estate by the refusai to grant a discharge ; but it is 
also difficult to escape from the conclusion that the bankrupts were 
endeavoring, through ail of thèse transactions, to keep their property 
in the hands of Dixon & Dewey, or the assignée of that firm, and 
no other explanation or motive for the acts of the bankrupt is ap- 
parent, aside from the employment of the bankrupts by this receiver. 

The conclusion of the spécial commissioner that they were conceal- 
ing property from the trustée in bankruptcy, in that they were aiding 
the purchasers under the alleged foreclosure, would seem to be sus- 
tained by the testimony. Whether the bankrupts had a right to do 
this dépends upon whether the foreclosure was valid, and the ques- 
tion of the discharge of thèse bankrupts should be left undetermined 
until the validity of the chattel mortgage and the sufficiency of the 
foreclosure théreof has been passed upon by some court having ju- 
" rîsdiction thereof. If the alleged chattel mortgage was invalid, and 
the transactions under it should be set aside as an attempt to defraud 
the creditors of the bankrupts while they (the bankrupts) were in- 
solvent, then the discharge of the bankrupts should be refused, inas- 
much as they assisted therein. If, on the other hand, the foreclosure 
of the chattel mortgage was valid, and the possession of the property 
by the receiver of Dixon & Dewey was under a claim of law, which 
attached to ail of the property in the possession of that receiver, then 
the fact that the possession and ownership of some of the property is 
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not now insisted upon by the receiver of Dixon & Dewey would make 
the acts of the bankrupts insufficient as a matter of law to prevent their 
discharge. 

The application for a discharge will be denied, and the report, as 
modified, confirmed; but the bankrupts may reapply for a discharge 
within the 18-month period, if they hâve obtained a détermination in 
their favor as to the vaUdity and good faith of the chattel mortgage 
transaction. 



THE DAUNTLESS. 
(District Court, D. Maryland. May 15, 1908.) 

Collision— Steam and Sailino Vessbls. 

Evidence considered, and held to establish the fault of a tug for a 
collision witli a schooner at night; it appearing therefrom tiiat the 
schooner carried proper llghts, and that she kept her course, whlcb 
placed the duty on the tug to keep out of her way, and that the pllot 
In charge did not give proper attention to the schooner. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 10, Collision, { 55.] 

In Admiralty. Suit for colHsion. 

Robert H. Smith, for libelants. 
Foster & Foster, for respondents. 

MORRIS, District Judge (orally). Undoubtedly the libelant has 
the burden of establishing, by a reasonably satisfactory prépondér- 
ance of proof, the négligence of the tug. On the other hand, the 
steam vessel is, by the rules of navigation, to keep out of the way of 
the sailing vessel, and she has that burden to sustain, and to exculpate 
her it must appear that she has done ail that was reasonably possible 
to keep out of the way of the sailing vessel. 

In a case of this kind much attention must be given to the prob- 
abilities of the case, looking to the facts which are established, and it 
appears to me that, even if the testimony of the two witnesses from the 
schooner is entirely disregarded, the case sought to be made in her 
behalf is much the more probable. If their testimony is true, then 
the schooner did ail that was required of her. If it is not true, then 
those two witnesses, the mate and the man at the wheel, hâve combined 
together to give perjured testimony. Johnson, the mate of the schoon- 
er, was a man 68 years of âge, a navigator of expérience, and his tes- 
timony as read to me impressed me favorably. He does not claim to 
hâve seen more than it would hâve been natural for him to hâve seen 
under the circumstances. And the man at the wheel seemed to be 
careful and candid in his statements. He says he did not see the tug 
at ail, but told of the directions he had from the mate as to keeping his 
course in the présence of the tug, and he seems to hâve spoken truth- 
fully when he says that the maté constantly observed the tug and 
walked backward and forward and gave him his orders. Now, in such 
a case, any change in the course of the schooner must be made by 
the man at the wheel by orders from the mate. He could not see 
for himself whéther there was any danger or not, and therefore it 
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is not to be supposed that he, in a fright, lost hîs head and made a 
change of course. Whatever change he made was by the express 
direction from the mate who was watching the tug approach, and 
therefore it is readily to be believed that the mate's orders were given 
in conséquence of what he observed. 

Now, as to the lights : It seems to me that the prépondérance of évi- 
dence is that the schooner displayed the proper lights. As to the testi- 
mony from the tug, it ail rests very much upon the pilot. I do not think 
that his testimony shows that he was much impressed with the necessity 
of his keeping out of the way of the schooner. He speaks of hav- 
ing given warning, calling the attention of the schooner, as if she 
were another steam vessel that was obliged to maneuver on her own 
behalf in order to keep out of the tug's way. He says that he chang- 
ed his coursç a half a -point, and notwithstanding that, as he says, the 
schooner seemed to hang on to his starboard bow, he does not seem 
to hâve made any sufficient effort to keep out of the ,way. The way 
she seemed to him to lufï, and the fact that she still seemed to hang 
on to his starboard bow and be coming toward him, was sufficient to 
impose upon him every possible exertion to avoid a collision; but I 
cannot see from his testimony that he was very much impressed by 
that duty. He speaks of having changed his course a half a point, 
and to hâve stuck to that for some time, and he struck me as being 
very slow in making a decided change in order to clear the schooner. 
Now, when you come to his account of how the collision happened — 
that is to say, that the schooner, having come along to within about 
50 yards, and being in a position nearly abreast of the tug and where 
she should bave gone clear, and then, as he says, without any reason 
that any one can see, that she made such a decided change in her 
course as to go off to the westward so as to run in the starboard bow 
of the tug — it ail seems in the highest degree impossible. There was 
no reason for doing it unless those on the schooner were frightened 
and lost their heads, and there is no reason to suppose that that was 
the case. It seems to me in the highest degree improbable that the 
schooner made such an absurd and un justifiable change in her course 
as would hâve been necessary to bring about a collision in the way 
those on the tug bave stated it. 

Now, as to the way the vessels came together: It appears to me 
that that is just as consistent with one theory as with the other. It 
seems to me that there is quite sufficient évidence ail the way along of 
a want of caution on the part of the tug, and that, if the tug had been 
as careful as she should bave been — even taking the pilot's own account 
of what happened — the tug would bave been more active and would 
bave taken more energetic measures to hâve avoided the risk of col- 
lision which was apparent and which the pilot himself says he could see. 
I think he had an opportunity to do a great deal more than he did do, 
according to his own account. It seems to me it is one of those 
cases of which there are many, in which the dilatoriness of the steam 
vessel allows a sailing vessel to get so close to her that the collision is 
inévitable before she makes a change in her course. I think that the 
proof sustains the allégations of the libel and that the libelant must 
succeed. 
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There appears to be some difficulty as to the value of the schooner. 
She was an old vessel, built in 1865. That is a matter that will hâve 
to go to a master, unless you can agrée upon her value. 



LOMBARD S. S. OO., Limited, v. LANASA & GOFFE S. S. & IMPORTINQ 
CO. OF BALTIMORE CITY. 

(District Court, D. Maryland. July 1, 1908.) 

1. SmppiNO — Chabteb— Damages foe Failuee to Delivee Vessei,. 

The failure to dellver a shlp under a charter at the tlme agreed upon 
when she was to start on a voyage to Jamalca for a cargo of bananas, 
In conséquence of whichthe voyage was not made, did not entltle the 
charterers to recover as damages from the owners the value of bananas 
which in the meantlme were lost by being blown down by a storm, but 
whlch had not been eut and prepared for shipment In anticipation of 
the shlp's arrivai ; the proximate cause of the loss belng the storm, and 
not the default of the vessel. 

2. Same— Chaetee Hibe. 

A steamship was chartered by respondenta for a term of six months 
for a monthly hlre. It was understood by both parties that wlth other 
vessels she was to be used in making regular trlps from Baltimore to 
Jamalca for bananas ; a round voyage being made every two weeks. She 
was to be dellvered on March 5th to start on the flrst voyage, but was 
not tendered until the llth, when respondents refused to recelve her 
untll the 19th, the tlme she should hâve started on her second voyage. 
She was then dellvered and completed the charter. Eeld, that respond- 
ents were wlthln their rights and were llable for her hire only from the 
19th. 

In Admiralty. Suit for charter hire. 

George Whitelock and John B. Deming, for libelants. 
Robert H. Smith and William P. Hall, for respondents. 

MORRIS, District Judge (orally). This was a charter party be- 
tween the agent for the owners of the steamship Oxus and the re- 
spondents, who are importers of bananas in Baltimore, for the use of 
the ship for six months at an agreed sum per month. There had been 
a previous charter of the ship, and each party knew exactly what use 
the ship was chartered for; that is to say, she was chartered to run 
on regular voyages to bring fruit from Jamaica to Baltimore in con- 
nection with other steamers running regularly, and arranged to ar- 
rive in Baltimore one or two steamers a 'week. The ship was to be 
dellvered to the charterers on the 5th of March. Repairs having been 
made upon her to a considérable amount, the shipwrights refused to 
deliver her until their bill was paid. The owners and the principal 
agent being in London, there was delay in providing the money. It 
resulted in the ship being libeled and detained until the llth of March. 
On that date the charterers refused to take her. They said: 

"The purpose of our sending her out, as you well knew, necessltated our 
Bendlng her out on the 5th of March. The purpose of that voyage has been 
frustrated by her détention, and therefore we wlll not take her until we 
would hâve sent her out on the next tum of her trip to Jamalca, whlcli 
would be on the 19th." 

1637.— 28 
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On the 19th she was again tendered and was accepted and kept 
in use for the remainder of six months for which she was char- 
tered. In the interval between the 5th of March and the 19th, there 
had been a loss of fruit in the island of Jamaica, and it is that loss 
which the respondent is now attempting to charge against the steam- 
er — that is to say, to deduct it from the hire which would otherwise 
be due — and the question the court has to détermine as to that is: 
First, whether it was such a loss as is properly chargeable against 
the steamer; and, second, is the loss sufficiently proved in order to 
enable the court to state just what that loss was. 

The agreement being to deliver the vessel to the charterers on the 
5th of March, and the business she was chartered for being known, 
if the charterers had ordered the fruit to be eut and ready for her, I 
think that the charterers would be entitled to recover the loss, if any 
had happened by the overripening of the fruit. If they had ordered 
a spécifie cargo to be prepared, and that fruit had been prepared and 
eut for shipment, if there was a loss by the decay of the fruit, I think 
that would be a loss which could be recovered as damages; but in 
this case now in hand there was no cargo eut and prepared for ship- 
ment. The charterers had gênerai contracts with the growers of fruit 
in Jamaica to take their fruit, and under the contracts the growers 
of the fruit were entitled to notice, and were not to eut the fruit for 
shipment and delivery until they were notified of the expected arrivai 
of the steamer. (The court hère quoted the clause referred to from 
one of the contracts) . So it was not a purchase of a spécifie lot of 
fruit, but the fruit was not to be eut for delivery until notice was 
given and ships were provided. On the 5th of March, the day on 
which the ship was held up by the libel of the shipwrights, there was 
a cablegram sent to the agents of the charterers in Jamaica, stating 
that the ship was detained and would not sail, and thereupon they gave 
directions to the diflferent plantations from which they expected to 
receive the fruit not to eut until they were notified. The fruit did 
not rot on the trees, but there came a windstorm during the week 
when the steamer would hâve arrived, if she had sailed on the 5th 
of March, which blew down considérable fruit, it may be assumed 
the fruit which was nearest approaching to ripeness, and that fruit 
was lost because it was blown down, but not because it was overripe. 

It does not seem to me that the proximate cause of the loss of that 
fruit was the nonarrival of the Oxus. It was the windstorm which 
blew it down. If it had not.been blown down, it could hâve been used 
for loading subséquent steamers which were arriving weekly making 
regular trips. 

For another reason I should hâve great difficulty, if I thought the 
loss was chargeable against the steamer, in determining what was 
the amount of the loss— -what was the damage that was donc. The 
witnesses are ail exceedingly loose in their statements of how much 
fruit was blown down by this breeze. They refused to exhibit their 
books in which they had recorded the number of bunches. They had 
no original memoranda; the original memoranda having been taken 
very loosely on banana leaves on the plantation, and were destroyed. 
The parties refused to produce their books, and there was no means 
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of determining whether the claim they then made, at the time of 
taking the testimony, was the same claim they made at the time of 
entering upon their books the loss by the storm. In a case of this 
kind there ought to be very clear proof of the loss, if it is to be al- 
lowed. I should, on that ground, refuse to sustain the contention of 
the respondent in the case. 

There only remains the question from what day the hire of the ship 
is to be calculated. It is admitted that it could not be claimed before 
the llth of March, when the ship was tendered. On that day the 
charterer refused to receive her, and for good reason. The respond- 
ents then claimed that they had chartered the ship for a deiînite pur- 
pose known to the owners, and if she was sent out on the llth of 
March the charterers would hâve three vessels returning to Baltimore 
at the same time loaded with fruit, and there would probably be a 
glut and a loss, and they refused to accept the ship then. It does not 
seem to me that was unreasonable, as the delay had frustrated the 
purpose for which the ship was chartered. But on the 19th, which 
would hâve been the sailing date for the second voyage if the ship 
had been delivered on March 5th, the respondent did accept her and 
sent her out. That delivery seems to hâve been in a way agreed to. 
At any rate, the parties thereafter went on under the charter as if 
it had begun on March 19th, for the six months which it had to run. 
I think that, as the charter party provides that the charterer shall pay 
for the use of the ship the stipulated hire per month, the respond- 
ents are only chargeable for the time they actually had the yessel in 
use, which was from the time of the delivery to them of the vessel 
on the 19th of March. 



THE EEANDIO. 
(District Court, D. Maryland. June 28, 1908.) 

1. Collision— Suit fob Damages— Conflicting Evidence. 

Conflicting estimâtes by the wltnesses In a collision case tu respect 
to speed and distances must be tested by the ascertalned facts. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, { 274.] 

2. Same— Inévitable Accident— Naviqating in Ice. 

A steam vessel overtook and passed another In a river elogged wlth 
Ice. She was the faster vessel, but, after taking the lead, she was impeded 
by the Ice, and flnally was stopped, when the overtaken vessel, then 
followlng in her wake, ran Into her. It appeared that such followlng 
vessel kept an efficient watch on the one ahead, and when she stopped 
Immediately starboarded her helm and reversed, but could not over- 
come her headway before comlng up wlth the other vessel, nor get 
out of her track because of the Interférence of the ice. Bêlé, that the col- 
lision was due to inévitable accident, and that nelther vessel was In 
fault. 

In Admiralty. Suit for collision. 

Daniel H. Hayne, for libelant. 
Robert H. Smith, for respondent. 
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MORRIS, District Judge (orally). I do not feel that I am called 
upon in this case to find that any of the witnesses hâve willfully mis- 
stated the matters as to which they hâve testified. Much of the testi- 
mony from witnesses on behalf of the Pawnee consista of estimâtes of 
time and distances and speed, as to whicla there is great liability to mis- 
take, great liabiHty to be swayed by inferences, and great Hability on 
the part of the most honest witness of being led to testify in favor 
of a theory which he has already formed in his mind. It is the duty 
of the court, as far as possible, when there is a very great discrepancy 
in testimony, to take hold of such ascertained facts as tend to reconcile 
conflicting estimâtes. 

There are many statements of the witnesses in this case in respect to 
speed and distance which, T think, must be tested by the surrounding 
circumstances of navigation. In the first place, a great deal of the case 
on behalf of the Pawnee is based on the supposed superior speed of 
the Pawnee after she had passed the Erandio, and the supposed re- 
sulting distance between the vessels when the Pawnee blew danger 
signais. Undoubtedly, the Pawnee was the swifter vessel. When she 
passed the Erandio, it was probably in a space of clear water at the 
point of passing and at a high rate of speed compared to that of the E- 
randio; but immediately after that the circumstances were somewhat 
changed. The Pawnee met ice, increasing ice, and the Erandio nat- 
urally, and almost inevitably, fell into the clear water of her track. It 
would be hard to keep a following vessel parallel to the track of the 
leading vessel under the circumstances, and not to hâve her sheer into 
the clea'r water. So that while the leading vessel, the Pawnee, was 
breaking the track, the Erandio was sailing in a clear channel. The 
one was losing her normal speed, and the other was going faster 
than would be normal for her to go in a channel clogged with ice. 
So, I think, a good deal of the discrepancy as to the supposed dis- 
tance between the two vessels is explainable as having been the re- 
suit of the theory of the witnesses on the Pawnee that the leading ves- 
sel was going much faster than she was, and the following vessel was 
not going as fast as she actually was. 

It is very diiïïcult to estimate distances in the situation in which 
those on board of the Pavraee were. Their attention was engaged 
with other matters. They had the ice to contend with. They were 
about to make a turn in the river. They had many things to engage 
their attention. There was no spécial reason why they should be look- 
ing back at the Erandio until they struck the ice and began to lose 
their headway. Therefore I am inclined to think that the testimony 
of those on the Erandio, whose business it was to watch the vessel in 
front, and who, as far as I can find, were alert and attentive to their 
duties, is préférable to the testimony of those who were simply look- 
ing backward from time to time and making an estimate of distances. 

in order to find that there was such a distance as cstimated by the 
witnesses for the Pawnee, I should hâve to find that the testimony 
of those on the Erandio, viz., that they saw the stopping of the lead- 
ing vessel in the ice, that they at once put the helm hard astarboard, 
and reversed the engine full speed astern, before they heard the dan- 
ger signais given by the Pawnee, was willfully false. If that testi- 
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mony is not true, then it is willfully false, because they hâve ail tes- 
tified most positively that before they got the signal they had observed 
the stopping of the Pawnee in the ice, and that, as soon as they ob- 
served it, they made the only maneuver possible for them to make, 
and it was a proper maneuver. They put their engine full speed 
astern and put their helm hard astarboard, in the hope that they might 
stop the Erandio, and if she did not stop she might be able to avoid a 
collision by going to the port side of the Pawnee, notwithstanding the 
ice. I think I must take the statements of thèse witnesses as substan- 
tially true. It was their business to watch the Pawnee. She was 
ahead of them in full, plain view, in broad daylight. It is not to be 
supposed that those on the Erandio, although watching the Pawnee 
when she was losing her headway and gradually slackening her speed, 
could at once tell that she was about to stop; but they saw it, as I 
can judge from their testimony, when it was first plainly noticeable, 
and, when it was plainly noticeable, they made the maneuver already 
referred to. I do not see what else they could hâve done under the 
circumstances. The fact the blow was so light, and that the damage 
was not greater, is strong évidence that they had very nearly checked 
the headway of their vessel. The fact that they did come up on the 
port side of the Pawnee is évidence that they did starboard their helm 
and, I think, hard astarboard it. The reason they did not increase the 
distance was that there was hard ice on their port side, and therefore 
they could not do as much with à hard astarboard helm as they might 
hâve done under other circumstances. 

It is a case not without diiïïculty, but the best judgment I can form 
about it, after giving close attention to the testimony and listening to 
the very able arguments, which hâve aided me very much, is that it 
was a case of inévitable accident. I think the Pawnee did, under the 
circumstances, ail that could be asked of her. She did not give the 
signal as soon as she began to lose headway in the ice. No doubt, 
they expected from moment to moment that they would be through 
the heavy ice, and that they would be able to résume their former speed ; 
but they did give the signal as soon as they thought it was reasonably 
necessary and reasonably proper. The foUowing vessel, the Erandio, I 
think, as soon as she noticed the loss of headway, and surely as soon 
as she got the signal, made the only maneuver she could make, and it 
was not successful. It is the case of two vessels in a river clogged 
with ice and their navigation hampered by the présence of the ice. 
In such a situation an accident is exceedingly probable, although ail 
ordinary care is observed. It is to be borne in mind that, although the 
Pawnee was the leading vessel at the time of the collision, she had 
a few minutes before been the overtaking vessel, and had pushed 
ahead of the Erandio, and in a measure had participated in bringing 
about the situation which led to the risk of colHsion. 

Although cases of inévitable accident are rare, it seems to me this 
is one, and I will sign a decree in conformity with this view of the 
case. 
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THE PHILADELPHIA. 

(District Court, E. D. Pennsylvanla. July 14, 1908.) 

No. 2. 

WiTïTESSEs— Fées— Parties in Inteekst. 

Where one of the members of an unlncorporated pllots' association 
appeared on behalf of himself and the otlier members as clalmant of a 
vessel owned by the association when libeled in admiralty, and defended 
the suit, other members of the association, who appeared as witnesses, 
being eaeh an owncr of an undivided interest In the vessel, were parties 
In Interest In the suit and are net entltled to witness fées or mlleage. 

In Admiralty. On appeal from clerk's taxation of costs. 
Sec 160 Fed. 742. 

H. Alan Dawson, for libelant. 
J. Frank Staley, for respondent. 

HOLIvAND, District Judge. The présent issue cornes before the 
court upon an appeal by the respondent from the clerk's taxation of 
costs. The action is one in rem upon a libel in admiralty filed by the 
Staples Coal Company against the steam pilot boat Philadelphia, up- 
on which process was issued and the pilot boat attached by the marshal. 
Claim for the pilot boat was made, and answer filed, and the défense 
of the case conducted by John P. Virdin, one of the owners of the pilot 
boat, on his own behalf, as well as on behalf of the other owners. 
The answer filed is entitled as f ollows : 

"The answer of ,Tohn P. Virdin, part owner of the steam pilot boat Phila- 
delphia, on his own behalf, as well as on behalf of the other owners of the 
said pilot boat." 

The court dismissed the libçl, and the respondent filed a bill of costs 
amounting to $1,048.15, in which there was charged, inter alla, witness 
fées and mileage for the attendance as witnesses of the said John P. 
Virdin and 12 other pilots ; such charge for the said 13 pilots amount- 
ing to the sum of $144.10. At the taxation of the bill of costs before 
the clerk libelant objected to the allowance of this item of $144.10 
upon the ground that the said 13 pilots were part owners of the pilot 
boat, and as such were parties to the cause, and therefore not entitled 
to claim or to be paid witness fées or mileage. The clerk sustained 
this objection in an opinion filed, which is before the court. This 
cause now cornes before the court upon an appeal by the respondent 
from the clerk's taxation of costs in disallowing $132.60 of the said 
item of $144.10. The balance of $11.50 represents the fee and mileage 
of the said John P. Virdin, from the disallowance of which no appeal 
is taken. 

The record in the respondent's appeal shows that the pilot boat is 
owned by the Pilots' Association for the Bay and River Delaware, 
which is an unincorporated association. The constitution of this as- 
sociation provides that the pilot boats or vessels owned by it shall 
be "conveyed to the président thereof, in trust for the use and bene- 
fit of the association and subject to its direction and control" ; and it 
is further provided, in the third article, that the "ownership in the 
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property of the association shall be equal, each member taking the 
same interest or share as every other member, to be evidenced by 
certificates-, said certificates specifying the interest or share of each 
holder." Ail the piîots who were witnesses and questioned in regard 
to the matter testified that each was part owner of the pilot boat 
Philadelphia, and the clerk, in passing upon the question in an opin- 
ion filed disallowing the witness fées, said: 

"It nowhere appears that the association Is Incorporated, and therefore 
we may assume that It Is an association of a number of persons Jolned to- 
gether for the purpose of ownlng and operatlng pUot boats. WUether the 
pecuniary Interest of the members therein is equal or not is immaterlal. The 
llbelant by law is given a lien on the vessel, whlch is their property, which 
he exercises by process of attachment. They voluntarily appear to défend 
their property, whlch is thus endangered, and by means of one of their num- 
ber, as agent, make claim to the vessel and respond to the llbel, and thus 
become parties to the cause ; their interest belng, not the interest of the 
question only, but also in the event" 

The conclusion of the clerk would seem to be in accord with the 
practice in the courts of this state and in the fédéral courts in this dis- 
trict. A party testifying in his own behalf is not entitled to witness 
fées or mileage, whether suing or defending for himself or in a repré- 
sentative capacity, or testifying for another joined with him. 11 
Cyc. 114; Elizabeth and Helen, Fed. Cas. No. 4,354; Nichols v. 
Brunswick, Fed. Cas. No. 10,239. Our attention has not been direct- 
ed to any settled rule of practice^ in this district, except that adopted' 
by the state courts, which was followed by the Circuit Court in Nead 
V. Millersburg Home Water Co., 79 Fed. 129 ; and the practice in the 
state courts accords with the law as above stated. Pentecost v. Parks, 
8 Pa. Dist. R. 636; Cody v. Clelam, 1 Pa. Co. Ct. R. 8; Nead v. Mil- 
lersburg Home Water Co., supra. 

It is true that members of a corporation who are subpœnaed as 
witnesses and attend as such in a suit, as well as members of an un- 
incorporated association who are called as witnesses when the associa- 
tion is sued as such, are entitled to witness fées in the state courts; 
but the claimants hère for witness fées are not members of a corpora- 
tion, nor are they defending as members of an unincorporated associa- 
tion. The pilot boat Philadelphia was attached, and the answer was 
filed by the président, as part owner of the steam pilot boat Philadel- 
phia, on his own behalf, as well as on behalf of other owners of the 
said pilot boat, and thèse witnesses appeared, not directly in the interest 
of a corporation or unincorporated association, but for themselves to 
défend each his own interest as owners in the pilot boat, although 
not by their respective names. The rule, however, excludes them f rom 
coUecting witness fées as well when they are actually parties in in- 
terest as when they appear as nominal parties on the record. The cases 
establishing the practice in Pennsylvania are collected in Pepper & 
Lewis' Digest of Décisions of Pennsylvania Law, pp. 41, 787. 

The exceptions to the taxation of costs by the clerk are overruled. 
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UNITED STATES v. FOO DUOK. 

(District Court, D. Montana. July 11, 1908.) 

No. 1,242. 

AiiENS— Chinese Exclusion Act— Minor Son of OhiNese Meechant. 

A son of a Chinese merchant, lawfully domiciled in tlie Unit«d States, 
who came to ttiis country from China while a minor for the purpose of 
joining his father, and who during the remainder of his minorlty labored 
and studied in the United States, is lawfully entitled to remain, after 
attaining his majority, and such right Is not afCected by the fact that he 
bas since worljed as a laborer. 

[Ed. Note. — Cltizenship of the Chinese, see notes to Gee Fook Sing v. 
United States, 1 C. C. A. 212; Lee Sing Far v. United States, 85 C. C. 
A. 332.] 

James W. Freeman, U. S. Atty., and J. Miller Smith, Asst. U. S. 
Atty. 
Thomas C. Marshall, for défendant. 

HUNT, District Judge. Appeal from an order of déportation made 
by the United States Commissioner at Missoula, Mont. 

The facts, as agreed upon by the United States attorney and counsel 
representing the défendant, a Chinaman, are substantially as f ollows : 
The father of the défendant is a Chinaman, a merchant, in Missoula, 
Mont., and has been engaged in the mercantile business in that city 
for over 15 years. The défendant is now over 23 years old. He ar- 
rived in the United States in May, 1901, when he was over 16 years 
old. He has a certificate issued under the treaty between the United 
States and China, and in apparent conformity with section 6 of the act 
of Congress approved July 5, 1884 (23 Stat. 116, c. 220 [U. S. Comp. 
St. 1901, p. 1307]). In this certificate he gave his former and présent 
occupation as student. After the défendant arrived in Missoula, he 
worked as a cook and waiter at différent times for several years. Part 
of the time he was helping the matron at the University of Montana, 
which is situated in Missoula, and while in this position, with the aid 
of the matron, he studied the English language, and learned to speak 
and read and write the same. He speaks English quite well, wears 
short hair, dresses as an American, and has evidently studied con- 
siderably. 

As no question of fraud is in the case, the point for décision is this : 
Where a minor cornes to the United States from China for the purpose 
of joining his father, who is a merchant lawfully domiciled in the 
United States, and thereafter, during his minority, such minor labors 
and studies in the United States, is he entitled to remain in the United 
States after attaining his majority, or is he liable to déportation? In 
my opinion such a person is lawfully entitled to remain within the 
United States. The boy, while a minor, acquired a right of domicile 
by virtue of his father having such a right ; that is, the f ather's domi- 
cile being in this country, as the parent, he had a right to hâve his 
minor child enter. Ex parte Fong Yim (D. C.) 134 Fed. 938. This 
right was independent of any provision for certificate or compliance 
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with other provisions o£ the law. U. S. v. Mrs. Gue Lim, 176 U. S. 
459, 20 Sup. Ct. 415, 44 L. Ed. 544. Tlie minor really had no occupa- 
tion when he entered ; hence was not within the purview of section 6, 
relating to those who must obtain certificates. The reasoning which 
led to the construction of the statute whereby it was decided that the 
wife of one who is himself entitled to enter may enter without any 
certificate is applicable also to the case of a minor child of one so en- 
titled to enter. Both are natural and lawful dependents upon the one 
who may lawfully hâve established his domicile in the United States. 
As the Suprême Court has said : 

"In the case o( the minor children, the same resuit must follow as in that 
of the wlfe. Ail the reasons whIch favor the construction of the statute as 
exemptlng the wife from the necesslty of procurlng a certificate apply with 
equal force to the case of minor children of a member or members of the ad- 
mltted classes. They corne In by reason of thelr relatlonshlp to the father, 
and, whether they accompany or follow hlm, a certificate is not necessary in 
either case. When the fact Is established to the satisfaction of the au- 
thorities that the person claiming to enter, either as wife or minor chlld, Is in 
fact the wife or minor chlld of one of the members of a class mentloned in the 
treaty as entitled to enter, then that person is entitled to admission without 
the certificate." 

U. S. V. Chin Sing (D. C.) 153 Fed. 590, is remarkably like the case 
of this appellant. There the défendant entered the United States in 
1898, when he was 14 or 15 years old, and joined his father, and work- 
ed as a helper in his father's store. Upon proceedings had under 
déportation statutes, Judge Wolverton held that the son had the right 
to enter without first procuring the certificate, as required by section 
6 of the exclusion act, and that having come to the country while a 
minor, and being the son of a résident Chinese merchant, the défendant 
was lawfully entitled to remain in the United States. The décision of 
Judge Wolverton was rendered April 8, 1907, thus showing that the 
minor, who was 14 or 15 years old when he entered the United States 
in 1898, was 33 or 24 years of âge when the court decided that he 
was lawfully entitled to remain. 

The court, however, is asked whether the case before it is not to be 
distinguished because of the fact that the appellant worked as a laborer 
from and after the time he attained his majority. The answer is that: 
Having rightfuUy entered this country as a minor, and not with intent 
to become a laborer, he has not forfeited a right to remain by working 
as a laborer since he was 21. In other words, his coming having been 
rightful, the fact that, when emancipated, he followed the pursuit of a 
class of persons who are not entitled to enter, did not operate to de- 
prive him of the right to remain. It is the coming of Chinese labor- 
ers into our country that the act is aimed against, and not the expul- 
sion of persons who are hère, not having come as laborers, but as chil- 
dren, and who, perchance, hâve become laborers in America after they 
hâve attained légal âge. 

My judgment is that the défendant has shown a lawful right to be 
in the United States, and to remain hère, without regard to the cer- 
tificate held by him. 

He will be discharged. 
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UNITED STATES v. GREENE et al. 
(Circuit Court, W. D. Virginia. July 20, 1908.) 

1. TEtrsTS— Suit to Enfokce Trust TSa Maleficio— Bill of Intebvention. 

In a suit by the United States to establlsh and enforce a trust ex 
maleficio In certain property alleged to hâve been purchased wlth funds 
embezzled from the government, a bill of intervention, setting up an ad- 
verse clalm to the property under an agreement between the défendant 
and intervener, Is Insufflcient, where it does not deny the allégations of 
the original bill nor allège tliat the intervener was ignorant of the facts 
so alleged. 

2. CONTBACTS— LeQALITT— AGEEEMEÎfT BT PEINCIPAL IN BAIL BOND TO INDEM- 

NIFr SUBETY. 

The law wlll not Imply an agreement or obligation on the part of the 
principal is a bail bond in a crimiual case to Indemnify his surety, and 
an express agreement for such Indemnity by the principal Is Illégal and 
vold as agalnst public pollcy and will not be enforced by the courts. 

In Equity. On pétition for leave to file bill of intervention. 

Marion Erwine, Sp. Asst. Atty. Gen., and Thos. L. Moore, Dist. 
Atty., for the United States. 

J. L. McClure, Aubrey Strode, and Horsley, Kemp & Easley, for 
intervener. 

McDOWEIyL, District Judge. Heretofore a bill in equity was filed 
by the government against Benj. D. Greene, L. F. Kellogg, and the 
Norfolk & Western Railway Company. Of the nature of the bill it 
seems at présent only necessary to say that it allèges a trust ex maleficio 
in favor of the government on some 400 shares of the stock of the 
railway company, standing in the name of Kellogg, which is alleged 
to hâve been purchased for Greene with misappropriated funds be- 
longing to the government. The executrix of Jas. D. Leary asks 
permission to intervene, and allèges, in brief, that the said Leary be- 
came the surety of Greene in bail bond given in a criminal cause, on 
which default was made and on which judgment has been rendered, 
and that at the time Leary became surety it was understood between 
him and Greene and Kellogg that the railway stock should be held 
by Kellogg as a stakeholder and should be used, if occasion arose, to 
indemnify Leary. The pétition of the administratrix of Jas. D. Leary 
for leave to file a bill of intervention herein is objected to by the 
government. 

The bill of intervention does not deny the allégations in the orig- 
inal bill to the effect that the Norfolk & Western stock was pur- 
chased with funds embezzled from the government, nor does it al- 
lège that Leary, at the time of the alleged agreement of indemnity, 
was innocent of knowledge of the facts which are alleged in the orig- 
inal bill and which impress upon the stock a trust in favor of the 
government. In this failure of allégation the bill of intervention seems 
to me to be fatally defective. However, as the pleading may be 
amended in this respect, it will be necessary to go f urther. 

I find myself unable to détermine from the bill whether the drafts- 
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nian is setting up an express agreement that the securities were to be 
used to indemnify Leary, or a tacit and therefore merely a supposed 
implîed agreement. As uncertainties in pleadings are to be construed 
against the pleader, we must for the présent regard the pleading as 
alleging a tacit, unexpressed intention, which, but for a rule to be 
mentioned later, would from the acts done and the circumstances 
create the implied agreement relied upon. I think it is settled, and 
counsel seem to concède it, that the law will not imply an obligation 
on the part of the principal in a bail bond in a criminal case to in- 
demnify his surety. See 3 Am. & Eng. Ency. (3d Ed.) 684; High- 
more on Bail, p. 204; U. S. v. Simmons (C. C.) 47 Fed. 575; U. S. 
V. Ryder, 110 U. S. 729, 4 Sup. Ct. 196, 28 L. Ed. 308. And to the 
extent stated I regard the last case cited as a binding décision. But 
hère again the bill of intervention may be amended. Although veri- 
fied, the ambiguity of the pleading may be but the imperfect exécu- 
tion of his task by the draftsman. Assuming, then, that the bill of 
intervention may be so amended as to unequivocally allège an express 
agreement between Greene and Leary that the securities deposited with 
Kellogg were to be used to indemnify Leary, let us consider if there 
would be shown a right on the part of the proposed intervener to any 
relief. 

The reason why there is no implied obligation on the part of a 
principal in a bail bond in a criminal case to indemnify his surety is 
that such a contract is against public policy, in that it "gives the 
public the security of one person only, instead of two." As applied 
to an express contract by the principal to indemnify his surety (and 
as distinguished from a contract by a third person to indemnify the 
surety), it seems to me that the reason for the rule opérâtes quite as 
strongly to invalidate such express contract as it does to deny the 
existence of an implied contract. An express contract by the prin- 
cipal in a bail bond, in a criminal case to indemnify his surety, at least 
as certainly gives the public the security of only one person, instead 
of two, as would an implied contract to such effect. 

Where the contract of indemnity is made by some third person, and 
not by the principal, the public still has the security of two persons. 
While in the case of U. S. v. Ryder, supra, the fact that the indemnitor 
was not the principal in the bail bond in the case of Chipps v. Hart- 
noll, 4 B. & S. 414, was not adverted to, this distinction is of im- 
portance, See 16 Am. & Eng. Ency. (2d Ed.) 172, where the resuit 
of numerous décisions is thus stated: 

"In référence to a contract to Indemnify a person on account of his becom- 
Ing bail for a prisoner chargea wlth a criminal offense, the best raie would 
seem to be that such a contract is illégal as against public policy where it is 
entered into by tbe prisoner himself, but valid and enforceable If persons 
other than the prisoner are the indemnitors." 

In 3 Am. & Eng. Ency. (2d Ed.) 684, it is said: 

"For obvious reasons of public policy the law will not imply an obligation, 
uor will it enforce an express agreement, on the part of the principal, to in- 
demnify his bail against the amount of penalty ineurred by his default" 
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Such seems to me to be the necessary conclusion. 

In the contention of counsel for the proposing intervener, to the 
effect that the government cannot rely upon the illegaHty of the 
agreement between Greene and Leary, I am unable to see merit. No 
court will lend its aid to enforce an illégal contract, and hère it is the 
beneficiary under such a contract that moves the court to act. The 
case of U. S. v. Ryder, supra, is hère again incidentally in point. In 
that case on the objection of Ryder, representing creditors of the de- 
faulting principal in the bail bond, the court refused to subrogate the 
sureties in the bail bond or to afford them any relief. 

As the contract between Greene and Leary, however pleaded, can- 
not be other than illégal and unenforceable, my conclusion is that 
leave to file the pétition of intervention should be denied. 



In re COHEN. 
(District Court, E. D. New York. May 1, 1908.) 

1. Peinoipal and Agent— Ratification— Aoceptance op Benemt. 

TVliere certain ranges sold nuder an alleged conditional sale contract 
were accepted by the buyer and installed In his buildings as contemplated, 
It was immaterial to tbe validlty of such contract that the seller's offer 
was accepted by the buyer's alleged agent, whose authorlty was not 
proved. 

[Ed. Note. — ^For cases Ih point, see Cent. Dlg. vol. 40, Principal and 
Agent, § 649.] 

2. BANKRUPTOT— PREFERENCES. 

Where stoves sold to a bankrupt for Installatlou in his buildings, under 
a conditional contract of sale, were actually delivered, accepted, and used 
therein, such conditional sale contract, If otherwise valîd, was not ob- 
jectlonable as a préférence, though made wlthln four months prier to 
bankruptcy. 

3. Sales— Conditional Sales— Validitt. 

Where ranges were sold to a bankrupt under a conditional contract of 
sale, the vendor's property therein before payment of the price as agalnst 
the bankrupt's trustée was not Impalred by the fact that use of the 
ranges on the buyer's property was inconsistent with the idea of a return 
to the seller, nor because of the claim that the ranges became a part of 
the real estate, and were therefore incapable of continued ownership in 
the vendor. 

4. Same— Conditional Contract — Construction. 

A letter written by tbe sellei- of certain steel ranges for installation In 
the buyer's flat buildings contained below the date Une and above the 
address a statement that the title to ail goods delivered should vest In the 
vendor until fully paid for. The letter ofCered to furnish a certain num- 
ber of ranges In question to the bankrupt on certain terms, and, on being 
received, was accepted by the buyer through his agent, and returned to 
the seller, by whom it was duly flled, as a conditional sale as required by 
Laws N. Y. 1904, p. 1696, c. 698. HeU, that such letter did not contain a 
fraudulent or secret condition, and was sufEcient In form to constitute a 
valid conditional sale. 

Miles Rosenbluth, for Union Stove Works. 
Charles J. Belfer, for trustée. 
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CHATFIElvD, District Judge. The petitioner asks for an order 
giving him leave to foreclose a lien upon, or to bring an action for 
the recovery of, certain stoves, or that, in the alternative, the trustée 
be directed to pay in full the balance of the purchase price for said 
stoves, which were delivered to and set up in a number of houses 
built by the bankrupt, and which hâve been used by the occupants of 
thèse houses in such a manner that their removal would presumably 
render the houses uninhabitable, unless others should be installed. The 
stoves were sold upon a mémorandum, accepted by an agent of the 
owner, and this mémorandum is in the folio wing form : 
"Established 1834. Foundrles at Peekskill, N. Y. 

"The Union Stove Works. 

"Manufacturers of Stoves, Ranges, Furnaces, etc., Gas Ranges, Hot Plates, 
and Heaters In Every Varlety. 
"70 Beckman & 66-68 Gold St 
"Offlcers: 

"New York, U. S. A., Oct. 28, 1907. 
"Ail estimâtes glven subject to stoppage of our works through strikes, flre 
breakdowns or other serions accidents and crédit Is subject to withdrawal If 
unfavorable contlngencles arlse before buildings are ready for our goods. 
"The tltle to ail goods delivered to vest in the vendor untll fully pald for. 
"Mr. Max Cohen, 425 Bushwick Ave., Brooklyn, N. Y. — Dear Sir: For 
and in considération of the sum of $15 for each range, we wlU fumlsh, deliver 
and set less the plumblng connection, In your new buildings on Northeast 
corner of Rockaway and Dumont Aves., Brooklyn, 69 of our No. 70 Astors 
wlth water back and coupUngs. Ranges to be blacked and connected with 
the flues of the chimneys as we flnd them and as provlded by you. Terms of 
payment to be 30 days net or 2% for cash in 10 days. 

"Yours truly, The Union Stove Works. 

"Max Cohen. 
"The above Is accepted by Max Danzlger. Corrected Dec. 10/07. 

"12/3576/ " 

The creditor caused this written mémorandum, as accepted, to be 
filed in the office of the register of the county of Kings, under the pro- 
visions of the laws of New York (chapter 698, p. 1696, Laws 1904), 
and the record of this agreement was indexed under block 1453 of the 
land map of the county of Kings in section 5. 

It is claimed by the creditor that he has a right to foreclose his al- 
leged lien, under the provisions of section 1757 of the Code of Civil 
Procédure of New York, and he asserts that this mémorandum agree- 
ment which he has filed is either a conditional bill of sale or a chattel 
mortgage. It is admitted by both parties that tJie sum of $1,065, 
with interest, is due, and no apparent question is raised as to the rea- 
sonableness of the amount claimed. The attorney for the trustée ob- 
jects to the making of any order upon this application, upon the 
ground that the signature by an agent does not prove the exécution of 
the instrument, which was neither acknowledged nor witnessed. It 
is unnecessary to consider this point, inasmuch as the ranges were 
received upon the property and used and accepted by the owner, and, 
if the mémorandum is sufficient to give notice to creditors, under the 
recording act above referred to, the vendor of the ranges should be 
entitled to his rights thereunder. The trustée also contends that the 
alleged conditional sale was a préférence, inasmuch as it occurred 
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within the four months prior to the filing of the pétition in bankrupt- 
cy, : but the transaction, being for value, and the goods having been 
actually delivered, it is difficult to see on what ground the daim of 
préférence is based, if the requirements of the statute as to a chattel 
mortgage or conditional bill of sale were observed. Neither does 
the contention of the trustée that the ranges being intended for a use 
inconsistent with the idea of return (inasmuch as the ranges would be 
secondhand after heating) seem to be sufficient. Nor are the ranges 
such property as must necessarily hâve become a part of the real es- 
tate, nor incapable of continued ownership in the vendor. 

The important question which is raised by the trustée, and about 
which there seems to be room for argument, is whether the instru- 
ment in question, which has been set forth at length, is in form either 
a chattel mortgage or a conditional bill of sale, and whether it was 
made under such circumstances, and is in such form, as to constitute 
an agreement with the purchaser that the title to the goods did not 
pass to the purchaser at the time of delivery. In re Garcewich, 115 
Ked. 87, 53 C. C. A. 510. In the case of In re Geo. Hassam (D. C.) 
153 Fed. 932, 18 Am. Bankr. R. 745, a pretended conditional sale 
was held to be secret and a fraudulent attempt to create a lien, inas- 
much as the words reserving the title were printed upon the back of 
the instrument, and the évidence showed that no agreement to that 
efifect was actually entered into. In the case at bar the paper is in 
form a letter head, in ail respects constituting merely a mémorandum 
of sale on crédit, except for the clause printed upon the face of the 
mémorandum, to the effect that "the title to ail goods delivered to 
vest in the vendor until fully paid for." This paragraph, while not a 
part of the proposition addressed to Max Cohen, is included below the 
date line and is in plain sight upon the instrument. As between the 
Union Stove Works and Max Cohen, some question might arise, in- 
asmuch as the offer was accepted by one Max Danziger, and no évi- 
dence is furnished to indicate who Max Danziger is. The acceptance 
of a contract by an agent must be ratified by the principals, uniess the 
authority of the agent is shown by some other évidence than that of 
the statement of the agent himself. If Max Cohen had repudiated the 
transaction, the Union Stove Works might hâve had difficulty in sus- 
taining the validity of its contract with him; but, as shown by the 
affidavits upon this motion, the contract was carried out on the part of 
the principal, Cohen. The stoves were received, set in the buildings, 
and used, and Cohen has apparently taken advantage of the contract. 
This is équivalent to ratification. 

As between the Union Stove Works and the creditors of Cohen, the 
provisions of chapter 698 of the Laws of 1904 of the state of New 
York must hâve been complied with before creditors can be deemed 
to hâve notice of a conditional bill of sale. If the requirements of 
chapter 698 are met, there is no reason to consider that either the 
creditors or the purchaser himself were not apprised of the fact that 
the sale in question was considered conditional by the Union Stove 
Works, and that they intended to insist on their rights. Chapter 698 
amends the lien law by providing that a conditional sale, with im- 
médiate delivery of the chattels sold, shall be void uniess filed in com- 
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pliance with the provisions of that act, and household goods, to be at- 
tached or aiïixed to a building, are included within tlie provisions of 
the law. No objection is inade that the provisions of the law hâve 
not been complied with, and no defect in the method of complying 
with the requirements of the statutes is pointed out. The criticism of 
the trustée is directed entirely to the form of tlie conditional bill of 
sale iself, and an attempt is made to bring it within the provisions of 
the Hassam Case above cited. It does not seem to the court that 
any such fraudulent or secret condition is shown hère. The purchas- 
er is not a party raising objection, and, in fact, no objection has been 
raised on his behalf. When filed, the contract would set forth the 
réservation of title as plainly as any other statement contained there- 
in, and the very fact of filing is, as has been said before, évidence of 
the intent of the parties and of the nature of the paper. 

In the absence of any testimony indicating déception on the part' 
of the Union Stove Works or lacîc of knowledge on the part of the 
purchaser, the conditional bill of sale must be upheld ; and, inasmuch 
as the goods hâve not been paid for, the vendor is entitled to relief. 
Thé présent motion was made for leave to foreclose the lien or for a 
direction to the trustée to pay the balance due upon the property. It 
is unnecessary to détermine which of thèse reliefs may be had, that 
can be taken up between the trustée and the creditor, and will be pro- 
vided for upon the settlement of an order upon this motion. 



GUI^DEN V. CHANCE. 

(Circuit Court, E. D. Pennsylvanla. July 31, 1908.) 

No. 8, October Sessions, 190T. 

1. Tbade-Marks and Trade-Names— Infbingement— Test. 

Slmllarlty, and not identity, is the test of infringement of a trade-mark ; 
and it Is sufficlent to make out infringement if the imitation Is such that 
unwary purchasers are likely to be inisled thereby. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 64.] 

2. Same— "Don Cablos" and "Don C.îîsae." 

Under the àbove rule tbe word "Don Occsar," applied to imported Span- 
Ish olives packed in glass bottles by défendant, is an infringement of the 
trade-mark "Don Carlos," previously applied to similar olives similarly 
packed by complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marka and 
Trade-Names, §§ 68-72.] 

In Equity. On motion for preliminary injunction against infringe- 
ment of the trade-mark "Don Carlos" and unfair compétition in trade 
by reason of simulated labels, etc. 

The bill alleged adoption, rogistration, and use of the words "Don Carlos,'' 
as applied to Spanish olives iniport'ed and packed by complainant, and also 
the use of certain distlnctive forms of bottles, in which the goods were pack- 
ed, and labels attached thereto ; that the défendant had adopted and used the 
Word "Don Cffisar," as applied to Spanish olives imported and packed by him, 
and also the same gênerai style of bottles and labels. An injunction was asked 
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agalnst Infringement of the technleal trade-mark "Don Carlos," and also 
agalnst unfalr compétition In trade by reason of slmulated bottles and labels. 

T. D. Merwin, for the motion. 

Frank P. Prichard and John K. André, opposed. 

ARCHBAIvD, District Judge.* A trade-mark, to be of any value, 
must be able to be protected, not only against a palpable imitation» 
which will rarely be attempted, but against a colorable one as well, 
which is just as effective for purposes of déception, and which, there- 
fore, invites the ingenuity of those who wish to take advantage of it. 
Similarity, and not identity, is thus the test, and it is sufficient to make 
out infringement if the imitation is such that unwary purchasers are 
likely to be misled thereby. 28 American & Eng. Encycl. Law (3d. 
,Ed.)410,411. 

In the présent instance the complainant, who is a packer and dealer 
in olives has adopted and registered the words "Don Carlos" as a 
trade-mark making use of it in connection with a certain brand of 
olives which he puts up. The défendant, who is in the same busipess, 
has adopted the name "Don Caesar" for the same purpose, and the 
question is whether the two coniîict. It seems to me quite obvious 
that they do. So closely alike, indeed, are they, that I find myself at 
times having to think twice in order to keep clearly in mind which 
belongs to the one party and which to the other. Both names are 
Spanish, and are applied to a Spanish product, and both hâve the same 
prefix "Don," followed by a proper name of two syllables beginning 
with the same letter. To the confusion so induced the color and style 
of label also, as well as the gênerai dress of the respective packages, 
while not enough, perhaps, to make out a charge of unfair compéti- 
tion, unquestionably add. That people who hâve learned to identify 
the complainant's olives by the trade-mark "Don Carlos" are likely 
to be deceived by that of "Don Caesar" there can be little doubt, and 
as this is as clear now as it can ever be made, and nothing can appar- 
ently do away with it, the complainant is entitled to an injunction at 
this time, without having to wait Until the final hearing. 

The motion for a preliminary injunction is therefore granted as 
to the use of the name "Don Csesar," but is refused as to the other 
matters prayed for. 

i Speciailf assigned. 
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SPRAGUE V. PROVIDBNT SAVINGS & TRUST 00. et ai 

(Circuit Court of Appeals, Slxth Circuit. June 17, 1908.) 

No. 1,785. 

L Equitt— Pleading — Suiticibnot op Answee— Waivee bt Failube to Eix- 

CEPX. 

A complainant in equity In a fédéral court who joins Issue upon the 
answer, and goes to liearlng wlthout exceptlng thereto, is not entitled 
to thereafter move for decree because of its Insufflclency. 

[Ed. Note.^For cases in point, see Cent Dig. vol. 19, Equity, f 665.] 

2. Mechanics' Liens— Waiveb of Eight in Contbaot. 

A provision of a building contract by which the contracter expressly 
walved the rlght to a meehanic's lien as against the holders of bonds 
Issued by the owner and secured by mortgage on the property held ef- 
fective, and not abrogated by subséquent dealings between the parties. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 34, Mechanics' Liens, 
{§ 381, 382.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Proceedings by intervention In suit brought by the Provident Savlngs & 
Trust Company to foreclose a mortgage upon the Harrison Building in Colum- 
bus, Ohio. The case Is hère on the appeal of Sprague, receiver of Ellis & Co., 
Intervener, from an order made subséquent to the decree of foreelosure and 
8ale, denying to appellent a meehanic's lien under the contract of Ellis & Co. 
for the construction of the Harrison Building, and adjudging liens in favor of 
Interveners Esswein, Winston, Powell, and the Electric Supply & Construc- 
tion Company, under thelr subcontracts wlth EIlls & Co. 

The essentlal facts are thèse: On November 14, 1901, one Blackburn, who 
held a permanent lease (upon the payment of ground rentals) of the lot on 
whlch the Harrison Building was later erected, contracted wlth Ellis & Co. 
for the érection by the latter of the building in question for the sum of 
$300,000, coverlng both labor and materials, the building to be flnished by 
Aprll 1, 1903, payments upon the contract priée to be made monthly on ar- 
chlteets' certiflcates to the extent of 90 per cent, of the proportion of work 
done and 50 per cent, of materials on the ground, the final 10 per cent, to be 
retained until after 30 days from the final completion of the building, final 
approval of the architects, and acceptance by the owner. Express provision 
was made for transfer by Blackburn of his rights in the real estate under 
the building contract to the contemplated corporation, and that upon sueh 
transfer the corporation should be substituted in Blacfcbum's place. At the 
same time a side contract was made between Blackburn and Ellis & Co., for 
the payment by the latter to the former of $GO,000 in monthly payments of 
$5,000 each (later modlfled by substltuting a proportlonate amount of each es- 
timate as pald), as so-called robates. Thls arrangement was made for the 
stated purpose of meeting ground rents, taxes, discounts, and commissions 
on sales of bonds, and interest upon bonds accrulng before the completion of 
the building, together wlth architects' fées, so that the building when com- 
pleted woiild represent a net Investment of $300,000. By another arrange- 
ment Ellis & Co. were also to pay the commission of one Moling for obtalning 
the ground lease, the amount of this compensation belng stated generally in 
the record as $5,000, although what apparently is the same Item Is stated in 
the written agreement between Moling and Harrison as $4,400. Ellis & 
Co. were thus to receive net for the building about $235,000. The défendant 
Harrison later acquired the rights of Moling and Blackburn, the latter reeelv- 
ing a share of the prospective net profits of the Harrison Building Company, 
and Ellis & Co. were notifled by Harrison of the assignments in question ; no 
objection belng made thereto. The Harrison Building Company was organlzed 
Aprll 10, 1902 (Harrison taklng practlcally ail its stock), and soon afterwards 

163 P.— 29 
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received the asslgnment of the rlghts of Harrlson and Blackburn under the 
original building contract. The construction of the building was begun a few 
days before the formation of the Harrison Building Company, and as a re- 
suit of an arrangement made on the day of the formation oic that company 
the tlme for completlng the construction was extended until December 1, 
1903. The mortgage under foreclosure ($300,000) was made by the building 
company March 5, 1903, and on June 6, 1903, $115,000 of the mortgage bonds 
were Issued to Harrlson on account of hls advancements of $110,000 and up- 
wards, made before that tlme In connection wlth the construction of the 
building under the contract with Bllis & Co. The company had also made a 
temporary loan at the bank of about $23,000. On July 27, 1903, when the build- 
ing was partlally completed, there had been pald to Ellls & Co., under the con- 
struction contract, about $128,000, and that flrm had repald, under its rebate 
contract, $23,649.24. On that date a contract was made between the Harrison 
Building Company and Ellls & Co. reciting that the building company was eon- 
templatlng borrowlng money to be used In the further construction of the build- 
ing, and that the amount borrowed on the bonds mlght be Insufflclent to pay 
for the entlre completlon of the building, and contalning an express agreement 
on the part of Ellls & Co. to complète the work in accordance wlth the terms 
of thelr contract for $140,000 In addition to what had already been pald (with 
like provision for payments of archltects' estimâtes as In the original contract), 
and "to turn over said building fuUy completed to sald Harrison Building 
Company, Its successors or assigns, as provlded In said contract, herehy walv- 
ing ail rights as contractors, or oliherwise, to any lien upon sald building as 
against bonds issued by sald building company or the mortgage seeuring the 
saœe," and that such stipulation should operate In favor of any person or 
corporation loanlng money on the security of the bonds. 

In the samc connection an agreement was made between Ellls & Co. and 
Knauss & Gamble, real estate agents and ofBcers of the Harrison Building Com- 
pany, reciting the agreement of July 27, 1903, before referred to, and provld- 
Ing that the rebates mentioned should 'be paid by Ellls & Co. to Knauss & 
Gamble from tlme to tlme, and that the fund so made should be deposlted in 
the Manufacturers' & Merchants' Bank (called the "M. & M. Bank"), and 
should be used to pay Ellis & Co.'s estimâtes on the building at such times 
and In such manner as they might elect, wlth the express provision that the 
signlng by Ellis & Co. of the agreement of July 27, 1903, should not release 
the responslblllty of the prlncipals or thelr successors on the original contract 
wlth Ellls & Co. for the érection of the building. The agreement of July 
27, 1903, cctntained a référence to thls proposed arrangement wlth Knauss 
& Gamble as seeuring "W. H. Ellls & Co. in the payment of the balance oî 
the money due on their said contract for said building In addition to the 
amount of $140,000 stipula ted as above." In connection with the making of 
thèse contracts, au arrangement was made between the building company and 
Knauss by whlch the building company issued $175,000 more of mortgage 
bonds, whlch, together wlth the $115,000 of bonds previously Issued to Har- 
rlson, were deposlted with the Columbus Trust & Savlngs Bank as collatéral 
to a note of $190,000 executed by Knauss, the proceeds of whlch were to be 
used in taking up the temporary loan of $23,(K)0 before referred to, paylng the 
discount upon the note and the services of the trust company and providlng 
the $140,000 for payment to Ellis & Co., the balance to be used for construc- 
tion expenses, ground rents, and taxes. Up to March 7, 1904, there had been 
paid to Ellls & Co. out of thls $140,000 fund in the Columbus Savlngs Bank & 
Trust Company $120,182.40, leavlng In that fund and In that bank $19,817.60. 
A controversy havlng arisen over the construction of the building, Ellls & Co. 
flled a mechanic's lien, elaimlng the $300,000 provlded by the contract plus 
$8,000 for alleged extras, and glving crédit for payments to the extent of 
$244,204.85. As a resuit of thls action a suit was begun by the building com- 
pany against Ellis & Oo. In the state court, \uider which Bllis & Co. were 
temporarlly restrained from proceeding wlth the érection of the building. 
April 9, 1904, a stipulation was flled In the suit In the state court providlng 
(or au Immédiate speciflcation by the archltects of the particulars wherein 
the building failed of completlon according to the contract, for an Immédiate 
completlon of the building by Bllis & Co. according to the spécifications and 
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contract, and for making payments to the subcontractors, to the extent çt the 
prevlously unexpended contract price plus such allowance as should be made 
by the architects for extras ; and providing tbat neither the rlght of Ellis & 
Co. to elaim additional compensation, nor the rlght of the building company to 
clalm that the work and materlals claimed as extras, were required by the con- 
tract -were walved, and that the pending suit, as well as the rights of each 
party under the contract, including such status as the ElUs & Co. lien might 
hâve, should be unaffeeted by the arrangement referred to. A few days later 
the architects made a spécification of the détails in whlch the building failed 
of completion according to the contract, estimating that $10,890 was required 
for such completion, and on May 25, 1904, gave a more detalled statement spec- 
ifying numcrous partlculars in whlch the building was incomplète. Septem- 
ber 9, 1904, Ellls & Co. filed a second claim of lien, demanding $37,293.01 for 
extras in addition to the contract priée, and giving crédit for payments 
amounting to $243,254.85. On January 17, 1905, the $290,000 of bonds held 
by the bank as collatéral to the Knauss loan for $190,000 were bought by Har- 
rlson for $190,714.45. This was done to prevent a sacrifice of the $115,000 of 
bonds owned by Harrison, as well as the $175,000 pledged wlth it under the 
Knauss agreement. The foreclosure suit was begun January 6, 1905. Subse- 
quently Sprague, receiver of Ellls & Co., intervened by cross-bill under 
leave of the court, and later the subcontractors, Esswein, Winston, Powell, 
and the Electric Supply & Construction Company were permitted to Inter- 
vene. On May 16, IQOQ, a decree of mortgage foreclosure was made (the amount 
due being $326,153.02), and sale of the premlses was ordered free of liens, 
the fund arislng from the mortgage sale to be substituted for the mortgaged 
promises, ail questions of priorlty being reserved for further hearing. 

The premlses were sold to Harrison under the decree for $150,000, the 
sale was confirmed, satisfaction of the mortgage ordered, and be was per- 
mitted to retaIn $50,000 of the purchase price for application upon the bonds 
(payment of the remaining $100,000 to the marshal being directed), and hear- 
ing was had upon the question of priority of liens. The trial judge filed an 
opinion, under whlch decree of distribution was made. The court held the 
lien of Ellis & Co. invalid, upon the ground that,' when the claim of lien was 
flied, the building had not been completed, nor had it been approved by the 
architects or accepted by the owner ; and upon the further grouud that, as to 
the claimed extra work, none was done in accordance wlth the require- 
ments of the contract, in that there was no written agreement between the 
parties authorizing the extra work or payment therefor, or any évidence to 
show that the owner by any act or conduct on his part walved or Is estopped 
from assertlng a rlght to the strict performance of the contract in respect to 
extras. The court also found that the building was never completed, and that 
the value of the extra work was, at most, but "a few hundred dollars. 

It was further held that the liens of the four subcontractors in question 
were valid and unalïected by the failure of the principal contractors to com- 
plète thelr contract ; those of Esswein ($5,640.63) and the Electric Supply & 
Construction Company ($511.95) being held to antedate the mortgage bonds, 
and thus to be payable in full out of the proceeds of the mortgaged premlses, 
and those of Winston ($3,784.04) and of Powell ($10,157.50) to be subséquent to 
the mortgage and payable ratably to the extent of $12,184.17, as part of the 
rebate fund deposited in the M. & M. Bank ; whlch, to the extent stated, the 
court held had heen misappropriated by Ellis & Co. to the détriment of the 
subcontractors, and witbout their consent. The balance of the $150,000 re- 
maining a'bove the payment of costs, receiver's expenses, fées, etc., was required 
to be paid to Harrison (as the holder of $290,000 of the bonds), less $10,000 
and the interest thereon reserved for further order, on account of a conflict 
of ownership over the remaining $10.000 of bonds. 

The only appeal taken Is that on behalf of the receiver of Ellis & Co. Upon 
thls appeal, no question is made as to the decree in the case of Winston, and 
as to the other three subcontractors no question is made as to the performance 
and completion of their work, and as to their rlght to compensation there- 
for; the contention being that they are not entitled to liens unless Ellls & 
Ca are bo entitled. 



452 163 FEDERAL EEPORTEK. 

C. Southworth and H. L. Rockel, for appellant. 
J. J. Lentz and J. E. Bruce, for appellees. 

Before LURTON and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). A 
preliminary question is presented by the contention of appellant that 
the trial court erred in refusing to permit him to file a motion and 
affidavits for a decree in his favor against the Harrison Building 
Company upon the pleadings. 

The proposition is based upon this situation: The answer of the 
Harrison Building Company to the cross-bill of appellant contained 
several admissions, grouped in eight separately numbered paragraphs. 
The ninth paragraph states that : 

"Thls défendant dénies each and every allégation and averment contained 
In said cross-bill of James M. Sprague, receiver of W. H. Ellls & Ce, not 
herein expressly admitted." 

The appellant filed replication to this answer, and went to hearing 
upon pleadings and proofs. The record indicates that, after the entry 
of final decree against appellant, the latter moved for a decree of judg- 
ment against the Harrison Building Company upon the pleadings, and 
that the court refused to permit the motion and affidavits to be filed. 
Regardless of the fact that the motion seems to hâve been made after 
final decree, the action of the court was proper. If appellant regard- 
ed the answer as insufîîcient, he should hâve excepted to it upon that 
ground. Having replied to it, and having gone to hearing, it is too 
late to raise the question of the technical insuffîciency of the answer, 
as that it was too gênerai. 1 Bâtes on Fédéral Equity Procédure, § 
350, and following; General Equity Rule 61. It is true that by join- 
ing issue upon the answer its légal sufficiency as a défense is no long- 
er conclusively admitted, but the facts stated and determined avail the 
défendant "as far as in law and equity they ought to avail him." 
General Equity Rule 33 ; Green v. Bogue, 158 U. S. 478, 500, 15 Sup. 
Ct. 975, 39 L. Ed. 1061 ; Butler Bros. Shoe Co. v. U. S. Rubber Co., 
156 Fed. 1, 5, 84 C. C. A. 167. But an exception to the answer for 
insufiiciency raises not the question of the insuificiency of the facts 
stated in the answer in point of law, as a défense to the action, but 
only the question as to whether sufficient discovery has been made 
by the défendant, or the averments fuUy answered, or questions relat- 
ing to scandai or impertinence (Pennsylvania Co. v. Bay [C. C] 138 
Fed. 203, 206), and gênerai equity rule 61 expressly provides that, if 
no exception for insufficiency be made to the answer within the time 
provided by that rule, "the answer shall be deemed and taken to be 
sufficient." 

At the outset we are confronted with the important question of the 
efïect of the waiver of the mechanic's lien contained in the agreement 
of July 27, 1903. The language of the waiver is clear and explicit. 
It déclares that the contractors waive "ail rights as contractors or oth- 
erwise to any liens upon said building as against the bonds issued 
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by said building company or the mortgage securing the same." It is 
not contended that this contract did not create a waiver of the right 
to a mechanic's lien, nor could such contention well be made. As 
was said by Mr. Justice Aliller in Grant v. Strong, 18 Wall., 624, 21 
L. Ed. 859 : 

"The question whether a lien Is obtained, or Is dlsplaced when it once 
attaches, Is largely a matter of intention to be Inferred from the acts of the 
parties and ail the surrounding circumstances." 

See, also, McMurray v. Brown, 91 U. S. 257, 23 L. Ed. 321, and 
cases there cited; Central Trust Co. v. Richmond, N. I. & B. R. R. 
Co., 68 Fed. 90, 15 C. C. A. 273, 41 L. R. A. 458. 

Appellant's proposition is, however, that this waiver was conditioned 
upon the application to the contractors' claims of the spécial rebate 
fund provided to be deposited in the M. & M. Bank ; that in violation 
of this condition, and without the consent or acquiescence of ElHs & 
Co., Harrison caused to be drawn from the rebate fund in the M. & 
M. Bank the amount represented by building estimate No. 15, viz„ 
$17,104.17, less $5,000 deducted for rebates, and later caused the 
voucher to be cashed from the $140,000 fund in the Columbus Sav- 
ings Bank & Trust Company ; and that the resuit of this misappropria- 
tion of the spécial security set aside for the payment of appellant's 
demands is an abrogation of the waiver of the lien and restores ap- 
pellant to ail rights of lien existing in the absence of such waiver. 

It may be conceded that such misappropriation, if established, would 
abrogate the waiver in whole or in part. Chicago & Alton R. R. Co. 
v. Union Rolling Mill Company, 109 U. S. 702, 3 Sup. Ct. 594, 27 L. 
Ed. 1081 ; Van Stone v. Stillwell & Bierce Manufacturing Company, 
142 U. S. 128, 12 Sup. Ct. 181, 35 L. Ed. 961; Central Trust Com- 
pany v. Richmond, N. I. & B. R. R. Co., 68 Fed. 90, 15 C. C. A. 273, 
41 L. R. A. 458; McMurray v. Brown, 91 U. S. 357, 23 L. Ed. 321. 
But whether entirely, or merely to the extent of such misappropria- 
tion, is immaterial, in the view we take of the case. The burden of 
proof is clearly upon appellant to establish the fact of the alleged mis- 
appropriation, as against the rights of Ellis & Co. The trial judge 
did not pass upon the question as concerning the rights of Ellis & Co., 
dut did hold that there was a misappropriation of at least $12,104.17 
by the building company, as against the subcontractors, upon the 
ground that Harrison had received secret rebates from Ellis & Co., 
to the extent of $23,649.24, to the préjudice of the subcontractors, 
and that the building company got the benefit of thèse rebates to the 
extent of $12,104.17, thus depleting the sum available for the benefit 
of the subcontractors. 

An examination of the record fails to satisfy us that there was a 
misappropriation of which Ellis & Co. can complain. The testimony 
of Kennedy, a member of the firm of Ellis & Co., is to the eflfect that 
the voucher for $17,104.17, which is the one in question, was receipted 
for "on the $300,000 contract" ; that it was in the same form as those 
paid from the $140,000 fund; that on its présentation to Knauss & 
Gamble the latter "gave their own individual check on the M. & M. 
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Bank" for that amount, less $5,000 — this déduction being not on ac- 
count of the rebates which made up the fund of $60,000, but on ac- 
count of the commission for negotiating the ground rent lease. This 
check was apparently given February 2, 1904. He testified that Knauss 
& Gamble agreed "to hold the voucher as against Ellis & Co.," and not 
coUect it from the Columbus Savings Bank & Trust Company, later 
testifying that "they [Knauss & Gamble] understood the circumstan- 
ces, but they wanted to draw out of that fund," meaning, as we un- 
derstand, the fund in the Columbus Savings Bank & Trust Company. 
Knauss dénies any knowledge or recollection of an arrangement that 
the voucher should not be drawn from the $140,000 fund in the same 
way that other like vouchers were drawn. Gamble did not testify. 
The check on the M. & M. Bank was not produced. It does not ap- 
pear whether or not Knauss & Gamble had more than one account 
at the M. & M. Bank. The check may hâve been drawn from the 
rebate fund, but Kennedy's testimony, that the check given by Knauss 
& Gamble was "their own individual check on the M. & M. Bank," 
does not satisfy us that the check in question was drawn against the 
rebate fund. Taken altogether, it appears to us quite as consistent 
with the construction that there was not enough in the rebate fund 
to pay the voucher, that it was accordingly paid from Knauss & 
Gamble's individual account, and that what Kennedy wanted was 
that Knauss & Gamble should hold the voucher until there should 
be enough in the rebate fund to pay it. It may be that it was drawn 
against the rebate fund, and that a double payment was made to the 
extent of $12,104.17, and that a misappropriation of that amount was 
effected without the consent of Ellis & Co. We can only say that 
we are not satisfied from the testimony that appellant bas sustained 
the burden of proving that there was such double payment or such 
misappropriation. 

• It is further contended that the waiver was abrogated by an al- 
tération of the contract subséquent to the agreement of July 27, 1903, 
so that the proposai embodied in that contract was not complied with. 
We cannot assent to the proposition that the building contract con- 
templated by the agreement of July 27, 1903, is proven to hâve been 
so altered as to abrogate the express waiver of lien as against the 
bondholders. The original contract apparently contemplated extras 
by forbidding compensation for the same, "except that written agree- 
ment therefor be first signed and the said extra charges agreed to in 
writing by the said party of the first part, or his successors or as- 
signs, and agreed to by said second party's bondsmen." The agree- 
ment of July 27, 1903, contains nothing to the contrary. On the other 
hand, it evidently contemplated that extras would be required beyond 
the spécifications of the original contract, for it recited that "the 
amount borrowed on said bonds may be insufficient to pay for the 
entire completion of said building." Inasmuch as at least $100,000 
appears to hâve been paid before July 27, 1903, the $140,000 deposit- 
ed in the Columbus Savings Bank & Trust Company would hâve 
been sufficient to pay the remainder of the original net contract price 
of $240.000, and Kennedy's testimony seems to treat the $140,000 
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fund as applicable "to the $300,000 contract." Uniess, therefore, ex- 
tras were contemplated, there was no apparent need of providing an 
additional fund out of the rebates. But, regardless of this considéra- 
tion, we are unable to see how there could hâve been any altération 
of the contract without the consent of Ellis & Co. If they consented 
to such altération, clearly they cannot predicate an abrogation of the 
waiver upon an altération so assented to. If there was no assent by 
them, there could hâve been no altération binding upon them, and 
so no abrogation. 

The considération that the lien of the principal contractors has 
failed of establishment by reason of their express vv^aiver thereof does 
not necessarily affect the status of the liens of the subcontractors. 
Conceding, for the purposes of this opinion, at least, that under the 
présent Ohio statutes (Rev. St. Ohio 1906, §§ 3184-3195) the subcon- 
tractors' lien cannot, except under circumstances not hère material, 
take precedence of the lien of the principal contractor, and notwith- 
standing the fact that the personal liability of Ellis & Co. to the 
subcontractors is made by the contracts to dépend upon the making 
of pavments to the former by the owner, as held by this court in Re 
Ellis,' 143 Fed. 103, 74 C. C. A. 297, there is no inconsistency, un- 
der the circumstances hère presented, between the awarding of a lien 
to the subcontractors and the déniai of a lien to the principal con- 
tractor. It is sufficient to say that it is not denied that the subcon- 
tractors hâve fully completed their contracts and are equitably entitled 
to compensation therefor; that neither the owner nor the bondhold- 
ers are hère complaining of the awarding of liens to the subcontract- 
ors ; and, if Ellis & Co. are to be denied a lien because they waived 
it, they cannot well complain that their subcontractors hâve been sub- 
stituted in their place to the extent stated. 

It being determined that no lien in favor of Ellis & Co. exists, the 
questions of accounting need not be settled hère. The decree of the 
court below is affirmed, upon the ground that the waiver of Ellis & 
Co. was effectuai as to the mortgage bondholders, but without préj- 
udice to any and ail suits now pending or which may hereafter be 
brought between the appellant or Ellis & Co. and the Harrison Build- 
ing Company and William P. Harrison, either or both, with respect 
to liability under the contracts in question ; and without préjudice to 
the rights of the défendants, Winston and Powell, to maintain suit 
for whatever amount of their respective claims may not hâve been 
satisfied under the decree in this cause. 

NOTE. — The following Is the opinion of Thompson, District Jndge: 
THOMPSON, District Judge. This suit was brought by the Provident Sav- 
Ings Bank & Trust Company against the Harrison Building Company to fore- 
close a mortgage upon certain real estate in the eity of Columbus, Ohio, con- 
sistlng of a leasehold for 99 years, renewable forever, upon which there is a 
12-story office building. They were the only parties to the suit. Afterwards 
Sprague, recelver of W. H. Ellis & Co., a partnership, which as contractor 
erected the ofiice building, and certain subcontractors, claiming to bave me- 
chanics' liens upon said building, were permitted to Intervene and set up their 
liens, and others claiming to bave rights and Interests in the property were 
also permitted to intervene and set up thelr claims. Some of the intervenera 
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have not only flled Intervening pétitions, but also cross-bllls coverlng the same 
matters, presumably being in doubt as to the form afld style of tlie pleading 
required. 

Intervention Is "the admission, by leave of tlie court, of a person not an 
original party to pending légal proceedlngs by which such person becomes a 
party thereto for the protection of some right or interest alleged by him to 
be affected by such proceedlngs." Bouvier's Law Dictionary, 1114. A cross- 
bill is a mère auxlliary suit, and must touch the matters In question in the 
original blU. If it concerns matter différent from the original bill, it is not 
a cross-bill. Cross v. De Valle, 1 Wall. 1, 17 L. Ed. 515; Rubber Co. v. 
Goodyear, 9 Wall. 807, 19 L. Ed. 587. Hère the Interveners by their cross-bills 
do not touch the matters in question in the original blll, but only seek the 
protection and enforcement of the liens which they set up. They do not ques- 
tion the right of the complainant to foreclose its mortgage and bring the 
property to sale, but intervene to set up thelr own liens and have them pro- 
tected and their priorities recognlzed. Original défendants or défendants 
brought into the suit as proper, necessary or indispensable parties may flle 
cross-bllls, but those who are not necessary or indispensable parties, who by 
leave of the court are permitted to come in for the protection of their rights 
and interests in the subject of the litigatlon, would best descrlbe themselves 
as intervening petltioners, presentlng their clalms by intervening pétitions. 
Hère the subcontractors were not necessary or Indispensable parties, and, had 
they not come in, their liens would not have been dlscharged by the sale 
of the property In the foreclosure suit by the complainant, but would continue 
against the property in the hands of the purchaser. Essweln and Winston, 
by leave of the court, filed intervening pétitions, and without the leave of 
the court also flled cross-bllls, and Powell and the Electric Supply & Con- 
struction Company flled cross-bllls. The cross-bills of Esswein and Winston 
wlll be stricken from the files and the cross-bills of Powell and the Electric 
Supply & Construction Company wlll be treated as Intervening pétitions. 

The "Second Défense" of the answer of the Harrison Building Company to 
the cross-bill of James M. Sprague, receiver of W. H. ElUs & Co., sets up the 
pendency in the court of common pleas of Franklin county, Ohio, of a suit by 
W. H. ElUs & Co. against the Harrison Building Company and others. In 
which It is alleged that the petitioner States the same identlcal cause of action 
as is contained in the said cross-bill of James M. Sprague, receiver herein; 
that the Harrison Building Company, by cross-petition in said cause, asks 
judgment against W. H. Ellis & Co. for $60,000, and that W. H. Ellis & Co., 
against the objection of the îlarrison Building Company, on May 10, 1906, 
dismlssed said suit without préjudice to its right to bring a new action, and 
then allèges that 18 persons, partnerships, and corporations named, have 
some interest in the property, and prays that ail proceedlngs in thls courC 
be stayed pending the proceedlngs In the state court, and that the 18 persons, 
partnerships, and corporations named be made parties to thls suit, and that 
process issue against them. To this "Second Défense" a demurrer bas been 
interposed by W. H. Knauss and- John T. Gamble and Knauss & Gamble, 
two of the persons and one of the partnerships named, upon the ground, 
among other things, of multifarlousness. It is entitled the "Joint and Several 
Demurrer of W. H. Knauss and John T. Gamble and Knauss & Gamble, 
Partners, to the Answer and Cross-Bill of the Harrison Building Company," 
but the text shows that it was directed against the so-called "Second Défense." 
The character of the pleading, however, would justify the court in acting up- 
on Its own initiative. This pleading does not show that the persons, part- 
nerships, and corporations named are necessary or Indispensable parties to the 
pending controversy, and, as it was flled after the sale and the confirmation 
of the sale of the property, it is dilficult to comprehend what Interest the 
Harrison Building Company has in brlnging them before the court. Any 
liens or interests they may have upon or in the property have not been im- 
palred or destroyed by the sale, and the purchaser, W. P. Harrison, who took 
the property subject thereto, has not asked that they be brought in. Nor can 
thls court arbitrarily stay the prooeedings in this suit to await the proceed- 
lngs ta the state court in the action by the Harrison Building Company against 
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W. H. Ellis & Co., presumably to recover damages for a breach of the con- 
traet for the construction of the building in question. The demurrer, therefore, 
will be sustalned to the so-called "Second Défense," and the costs incurred 
In serving process upon said persons, partnershlps, and corporations and ail 
costs incident thereto, will be charged against the Harrlson Building Com- 
pany. 

February 9, 1905, the Harrison Building Oompany made an assignment of 
Its property for the beneflt of Its creditors, which was filed in the probate 
court of Franklin county, Ohio, to be administered, and on February 14, 3905, 
W. P. Harrlson brought suit In the court of common pleas of Franklin couuty, 
Ohlo, against Alexis Cope, the assignée, to set aside the assignment, which was 
done upon the exécution of a bond in the sum of $150,000, conditloned to pay 
the debts of the Harrison Building Company, Includlng costs of administration 
In the probate court, and also includlng attorney fées. For the reasons stated 
In mémorandum opinion of November 1, 1906, the demurrers of plaintifC to 
the eross-petitions of Cope and Sheets will be sustalned. 

The pleading entitled, "Amended and Supplemental Answer and Cross-Bill 
of the Harrison Building Company to the Cross-Bill of James M. Sprague, 
Receiver of W. H. Ellis & Company," was flled out of rules and wlthout leave 
of the court, and was not brought to the attention of the court at the final 
hearing of the case, nor was évidence offered In support of It, and the mat- 
ters thereln set up are irrelevant to the matters In controversy and the mo- 
tion of Sprague, receiver, to strike it from the files wlil be sustalned. 

Eulings of the Court Upon Admission of Evidence. 

The objections to the admission of évidence numbered in pencll in the 
Stenographer's report of the testlmony 1, 2, 3, 4, 5, 6, T, 8, 9, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 22, 23, 24, 26, 27, 28, 29, 30, 31, and 32, are overruled and 
those numliered 21, 21%, 25, and 33 are sustalned. 

The Claim of the Contracter. 

November 14, 1901, W. H. Ellis & Co. contracted to erect and construct a 
12-story office building for Joseph B. Blackburn "or for his successors or as- 
slgns in Interest," in strict and careful accordance with plans and spécifica- 
tions to be prepared by the archltect, and to fumlsh ail materlal of every kind 
and description necessary therefor, and for which Blackburn or hls succes- 
sors or assigna were to pay W. H. BlUs & Co. the total sum of $300,000 in 
monthly Installments, upon the certlficate of the arehitect of the work done 
and materials furnished during the preeeding month, the final instailment to 
be $30,000, but not to be paid "untll after thirty days from the final com- 
pletion of the building, final approval of the arehitect and acceptance by the 
owner." March 18, 1902, Joseph E. Blackburn asslgned his interest in the 
contract and property to W. P. Harrison, who on July 2, 1902, asslgned the 
same to the Harrison Building Company, a corporation organized April 10, 
1902, for that purpose. 

Installments were paid from time to tlme as the work progressed, untll a 
controversy arose as to whether the building had been completed in accord- 
ance with the terms of the contract, and thereupon, on April 9, 1904, In a suit 
pending in the court of common pleas of Franklin county, Ohio, in which the 
Harrison Building Company was plaintifC and W. H. ElUs & Co. and others 
were défendants, a written stipulation was signed and filed by the parties, by 
which it was agreed that Samuel Hannaford & Sons, architects, in charge 
of the construction of the building should forthwith, in wrlting, specify 
wherein they clalmed that the building had not been completed In accord- 
ance with the terms of the contract, and that a copy of such spécifications 
should be delivered to W. H. Ellis & Co. at as early a date as possible, and 
that withln three days succeeding the dellvery of such copy W. H. Ellis & 
Oo. should advlse the Harrlson Building Company In wrlting of thelr objec- 
tions, if any they mlght hâve, to the claim made by such architects, and W. 
H. Ellis & Co., irrespective of thelr disagreement, if any they had with the 
clalms of such architects, should as speedlly as practlcable complète the build- 
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ing in accordance with the spécifications and contract, not waiviis:;, liowever, 
any right tliey miglit hâve to compensation for extra work, and the Harrl- 
son Building Company not waiving its rlghts to clalm and assert that sacb. 
work and materlals were requlred to be done and furnished by the con- 
tracter. Thls stipulation was flled subséquent to the flling by W. H. ElUs & 
Co. of the affldavit for a mechanlc's lien. The architects thereupon, In April, 
made an examlnation of the building and made a report, which was objected 
to by W. H. Ellls & Oo. as being too gênerai in its terms, and afterwards, on 
the 20th and 21st days of May, 1904, made a further Investigation, and on 
the 25th of that month made a spécifie report, taklng up the building, room 
by room and item by item, which was dellvered to W. H. Ellls & Oo., and 
which, or a copy thereof, was put in évidence and shows hundreds of Items 
requlred by the contract which was then unflnislied. 

(1) Dld the contract of July 27, 1903, supersede the original contract? Was 
the rIght of the contractor to a mechanlc's lien restored by a violation of the 
contract of July 27, 1903, by the ovvnerV The original contract was not super- 
seded by the contract of July 27, 1903, but only modified as to the considéra- 
tion; the latter contract providing that W. H. Ellls & Co. "wlll complète the 
work on said building in accordance with the terms thereof for the sum of 
$140,000, in addition to sums already pald. Said sum to be paid on esti- 
mâtes to be made by the architect during the progress of said work as pro- 
vided in said contract for said building; and to turn over said building fully 
completed to said Harrlson Building Company, its successors or assigns. as 
provlded In said contract. * * * In addition to the considération above 
named for the making of the aforesaid stipulations, a further stipulation ha» 
been made, and which Is hereby acknowledged, wherêby W. H. Knauss and J. 
T. Gamble bave for the Harrlson Building Company secured or agreed to 
secure W. H. Ellls & Comi>any in the payment of the balance of the money 
due on thelr contract for said building In addition to the amount of $140,000.00 
stlpulated as above." Was there a violation of the contract of July 27, 1903, 
by the owner? The rebates of $5,000 monthly (see the two agreements of 
W. H. Ellls & Co. and Joseph E. Blackburn, of November 14, 1901, and agree- 
ment of W. H. Ellls & Co. and Knauss & Gamble, of August 4, 1903) were to 
be deposited in the M. & M. Bank, and, when sufficient to pay an estimate, 
Knauss & Gamble were to give their check therefor on the M. & M. Bank, 
and with référence to the payment of Estimate 15, for $17,104.17, Kennedy, 
upon examlnation In chief, testifled as follows: 

"Mr. Gamble was présent when I dellvered the voucher to him. There was 
an agreement whereby a certain amount of money was to be deposited in the 
M. & M. Bank, and, when that money had accumulated to a sufficient amount 
to take care of hls archltect's estimate, that they were to give us thelr check 
on the M. & M. Bank, and, when this voucher was presented, I demanded 
that check, and the percentage which was to go to the owner on thelr original 
contract reduced the amount of thls estimate to a trifle over $12,000 — I can't 
recollect just the exact amount — and when this estimate was slgned, receipt- 
ed for by me, Knauss & Gamble gave thelr own indlvidual check on the M. 
& M. Bank, and they agreed to hold this voucher as against Ellls & Co., to not 
collect it from the Columbus Savings Bank & Trust Oimpany." 

And upon eross-examlnation be testifled as follows: 

"Q. Tou spoke about a balance, I think about $5,000, that you didn't get, 
belng something that was to go to them on the contract, that was a rebate 
that they were to recelve on the Ellls & Co. contract? 

"A. That was a rebate they were to reçoive on the original contract." 

Mr. Huling's testimony as to what Gamble said about the $17,104.17 vouch- 
er belng dellvered to Knauss & Gamble to cover advances theretofore made 
Is mère hearsay and cannot be consldered. Gamble was not called to testlfy, 
and Knauss' recollection of the transaction was very indistinct. 

It is not questioned but that Kennedy received the $12,104.17 as contemplat- 
ed and provlded for by the said agreements of W. H. Ellls & Co. and Joseph 
E. Blackburn and W, H. Ellls & Co. and Knauss & Gamble, nor can it be 
questioned that Knauss or the Harrlson Building Company received the $17,- 
104.17 out of the $140,000 set apart for W. H. Ellis & Co. It follows that the 
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Harrison Building Company wrongfuUy appropriated at least $12,104.17 of the 
moneys deposited in the Columbus .Savings Banlî & Trust Company. 

But In the view which the court taises of the case It is not necessary to dé- 
termine whether the wrongful appropriation by the Harrison Building Com- 
pany of the $12,104.17 would release the waiver and restore to the contracter 
the rlght to a mechanlc's lien. 

(2) Did the eontractor do extra work, and, If so, waa It donc In accordance 
with the requirements of the contraet? The évidence bearing upon this point 
is found in the testimony of the witnesses Hannaford and Kennedy, and the 
account attached to the affidavit for a mechanlc's lien flled by W. H. Ellis & 
Co. September 9, 1904. The weight of the évidence shows that the only extra 
work done was In making some changes in the partitions on the tenth 
floor, reducing the number of rooms provided for in the drawlngs under which 
the building was constructed. If this work is covered In the account by the 
items set forth under the head "Remodeling Tenth Floor," the cost thereof 
would be $45.31, and, if it covers the flrst seven pages of the account, less the 
first seven items of the flrst page, the two Items of the flfth page for work on 
the second and twelfth floors, and the last flve items on the sixth page for 
work done on the elevator shaft, the cost would amount to $873.71. The fol- 
lowing items of the account do not represent work and labor done and ma- 
terial fumished for the construction of the building under the contraet, and 
do not fumish the subject-matter of a mechanlc's lien, namely: Fuel, water, 
and labor furnishing beat for tenants, $1000; damage to boiler since court Is- 
sued Injunction, $500 ; additlonal elevator pump, if required, and supplying one 
passenger with safe-Iifting device, $1,500; mail chute, if ordered, $1,500; ex- 
pense on account of injunction suit, $1,000; 15 per cent, profit for maintaining 
business, office rent, stenographers, Uability Insurance, bond, incidental, and 
traveling expenses, légal services, etc., $1,797.35; différence in cost of building 
between original drawings and spécifications and the détail plans and spéci- 
fications f rom which the building was constructed, $20,000 ; 10 per cent, profit, 
$3,377.97— making a total of $30,675.30. 

But If extra work was done, little or much, it was not done In accordance 
with the requirements of the contraet, which provides "that no déviation shall 
be made in the matter of compensation herein and no charges made or claim 
presented for extras or for any other matters clalmed to be outside of the 
contraet, plans and spécifications, excepting that written agreement therefor 
be flrst signed and the said extra charges agreed to In writing by the said 
party of the first part, or his successors or assigns, and agreed to by the said 
second party's bondsmen." There was no written agreement between the par- 
ties authorlzing the extra work or payment therefor, nor is there any évidence 
to show that the owner by any act or conduct on his or Its part waived or 
is estopped from asserting the right to a strict performance of the contraet 
In respect to extra work. 

(3) Was the building completed, flnally approved by the archltect, and ac- 
cepted by the owner, as required by the contraet? The contraet provides that 
"the final ten (10) per cent, of said purchase priée, to wlt, thirty thousand 
($30,000.00) dollars, shall not be pald untll after thirty days from the final 
completion of the building, final approval by the architect and acceptance 
by the said party of the first part." 

Sprague, the receiver of W. H. Ellis & Co., clalms that the building was 
completed May 19, 1904, but the report of the architect shows conclusively 
that it was not then completed. The évidence shows that the intervening sub- 
contractors completed their work at the times foUowlng, namely: The Toledo 
Wire & Iron Works Company between the lOth and 15th of August, 1904; 
Samuel A. Essweln on June 21, 1904 ; the Electric Supply & Construction Com- 
pany on August 17, 1904 ; and Thomas H. Winston' on September 22, 1904. 
And the architect, Hannaford, testifies posltively that the building never was 
completed and that the work never recelved his final approval, nor was It ac- 
cepted by the owner. 

Kennedy, in his cross-examinatioi) and in chlef, testifled posltively that the 
building was completed wlthin three weeks after the architect made his re- 
port on May 25th, which would fix June 16, 1904, as the time of completion. 
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but, as stated, the subcontractors dld not finish thelr work untll tbe latter 
part of June, and in Augiist and September, and Hannaford testified that 
the work never was completed. 

The meehanic's lien, therefore, claimed by the receiver of W. H. Ellis & Ck). 
cannot be enforced. 

The Claims of the Subcontractors. 

Under the meehanic's lien law of Ohio in force pending the construction of 
the building, subcontractors might acqulre liens for labor performed and ma- 
terial furnished, not only upon the moneys due to the contractor froin the 
owner, but also upon the building, and the subcontractors hère hâve flled In- 
tervening pétitions and set up such liens. Subcontractors Samuel A. îjssweln, 
the Electric Supply & Construction Company, and Frank Powell, doing busi- 
ness under the name of the Toledo Wire & Iron Works Company, in compll- 
ance with the requirements of section 3184 and 3195 of the Kevised Statutes 
of 1906 of Ohlo, as amended Aprll 18, 1902, obtained liens for labor and ma- 
terlal not only upon the fund deposited with the Columbus Savings Bank & 
Trust Company, under contract of July 27, 1903, but also upon the building 
and the leasehold upon which it stands; and Subcontractor Thomas H. Win- 
ston, by compllance with the requirements of sections 3193, 3198, and 3201 of 
the Revised Statutes of 1908 of Ohio, as re-enacted Aprll, 20, 1904, and ap- 
proved by the Governor Aprll 27, 1904, also obtained a lien for labor perform- 
ed and materlal furnished upon said fund and upon said building and lease- 
hold, and thèse liens are not affected by the failure of W. H. Ellis &i Co. to 
complète their contract. Notice being given, thèse liens attached to the unpald 
Installments covered by the estimâtes of the archltect of May 31, 1904, and 
June 16, 1904, the flrst being for $10,220.80 and the second for $20,011.09, 
payment of which to W. H. Ellis & Co. was withheld by the Harrison Build- 
ing Company, as admitted by its counsel, because of such notice, and they al- 
so attached to the building and the leasehold upon the flllng of a sworn copy 
with the county recorder of the statement or afiBdavlt required by the statutes 
referred to. See Boisot on Mechanlcs' Liens, §§ 84, 86, and the cases there 
clted. 

The liens of Esswein and the EJectrIc Supply & Construction Company bave 
prlority over the mortgage of the complalnant, the Provident Savings Bank 
& Trust Company. The lien of the mortgage became effective on June 6, 1903, 
when the bonds were issued to W. P. Harrison. Reynolds v. Manhattan, 83 
Fed. 593, 599, 27 C. C. A. 620. But the liens of Esswine and the Electric Sup- 
ply & Construction Company "date back from the date of the furnlshlng of 
the flrst Item of labor." Section 3185, Rev. St. Ohlo 1906 ; 95 Ohio Laws, p. 
210. The flrst item of labor was furnished by Esswine June 20, 1902, and by 
the Electric Supply & Construction Company Aprll 25, 1903. The liens of 
Powell and Winston, however, do not antedate the issue of the bonds, but the 
Harrison Building Company wrongfully appropriated at least $12,104.17 of 
the fund deposited with the Columbus Savings Bank & Trust Company, which 
it now holds as a trustée ex maleflcio, for the beneflclaries of that fund, whose 
equity therein Is superlor to the claim of W. P. Harrison, who is not only the 
holder of the bonds, but since March 18, 1902, bas been the bénéficiai own- 
er of the building and leasehold, and who personally received secret rebates 
upon each voucher paid by hlm to W. H. Ellis & Co. upon the architect's es- 
timâtes from July 29, 1902, to May 25, 1903, to the amount of $23,649.24. 

Blackburn and W. H. BUis & Co. for their mutual profit devised a scheme 
for the érection of the building set forth in the two written contracts between 
them of November 14, 1901. They were not capitallsts, and the scheme con- 
templated the transfer of Blackburn's interest to a corporation to be organiz- 
ed, or to some person able to finance it, and through Moling they found Har- 
rison, to whom the contracts were asslgned. By an agreement between Har- 
rison and Moling, in considération of Moling's services in procuring the trans- 
fer of Blackburn's Interest in tbe two contracts of November 14, 1901, and 
other contracts, and of bis undertabing to sell ail the bonds of a company 
to be afterwards organized as the Harrison Building Company, Harrison 
agreed to tum over to Moling one-third of ail ttie net profits or assets of said 
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Company, whether It should be In stocks, bonds, moneys, reaî estate, or other 
securities, and Mollng thereupon' transf erred to Blackbum a one-half interest 
In sald net profits, and in tbis manner Blackbum was paid for his interest In 
the two contracts of November 14, 1901. This transaction demonstrated that 
in Harrison Blackburn and W. H. Ellis & Ce, througli Mollng, had found an 
able financier, for, as a resuit of the transaction, Blackburn got one-half of 
one-third of the prospective net profits of the Harrison Building Company, 
Moling got from W. H. Ellls & Oo. $5,000 in money, and Harrison go: a fund 
of $00,000, to be received by him in rebates upon each voucher paid by him 
to W. H. Ellis & Co. Afterwards Harrison on behalf of the company bor- 
rowed $190,000 from the Columbus Savings Bank & Trust Company, upon the 
pledge of the bonds to the amount of $115,000, Issued to him for moneys ad- 
vanced for the construction of the building, and treasury bonds to the amount 
of $175,000. Of this loan $140,000 was deposlted with the Columbus Savings 
Bank & Trust Company, to be paid to W. H. Ellls & Co. for the completlon of 
the building, upon the terms and conditions set forth In the written agreement 
of July 27, 1903. When the loan matured, to prevent a sacrifice of the col- 
latéral (his own bonds and the treasury bonds), Harrison bought It In for 
$190,714.45, and, upon the sale of the property, under the mortgage, Harrison, 
through his attorney Prltter, bought It in for $150,000, and upon application to 
this court had it conveyed by the United States marshal to the Harrison Com- 
pany, a new corporation organized for that purpose. From the beginning he 
practlcally owned and controlled the property under cover of a corporate or- 
ganizatlon, and, 1( necessary for the payment of the claims of the subcon- 
tractors In full, resort mlght be had to his Interest In the proceeds of the sale 
to the extent of the rebates received by him to the préjudice and In fraud of 
the rights of the subcontractors. 

It Is not questioned that the work of the subcontractors was completed as 
set forth in their Intervenlng pétitions, nor that of the fund set apart for 
the completlon of the building there remains on deposlt In the Columbus Sav- 
ings Bank & Trust Company $19,817.60, but, as that fund Is not subject to the 
control of this court, It wlU direct that the proceeds of the sale of the prop- 
erty, after the payment of costs, be applied flrst to the payment of the claims 
of Samuel A. Esswein and the Electric Supply & Construction Company In full 
and their costs ; second, to the payment of the claims of Thomas H. Winston 
and Frank Powell, and their costs, not exceedlng, however, the sum of $12,- 
104.17; the remalnder of sald proceeds to be distrlbuted as the court shall 
hereafter order. 

Question bas been made by counsel for the Harrison Building Company as 
to whether Winston flled with the owner notice of his clalm, as required 
by section 3193, and counsel for Winston advises the court that at the hearlng 
he offered to call Judge Sater to prove that he had served such notice, as 
the attomey of Winston, and that opposing counsel then accepted the state- 
ment of counsel for Winston that such notice had been duly given. If, how- 
ever, counsel for the Harrison Building Company still insist that such notice 
was not given, the court wlll permit Judge Sater to testlfy as to what the 
fact Is, and wlll hear any évidence whlch may be offered by the Harrison 
Building Company upon that point 
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MILLER & LUX, Inc., et àl. v. CALIFOENIA PASTORAL 4 AGRICUL- 
TURAL CO., Umlted, et al.* 

(Circuit Court of Appeals, Nlnth Circuit. Juue 8, 190a) 

No. 1,508. 

Watbes and Wateb Coubses — CoNTEACT Between Appbopeiatoes of Wateb 

ÏBOM STBEAM— COKSTEUCTION. 

A contract and supplemental contract between parties severally taking 
water from the San Joaquln river by means of canals eonstrued, and the 
rlgbts of the respective parties thereunder determlned. 

Gilbert, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

W. B. Treadwell and Frank H. Short, for appellants. 
Charles Page, Edward J. McCutchen, and Chas, W. Willard, for 
appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The true construction of a written contract 
is the question for détermination in this case. It was entered into 
August 17, 1898, between the San Joaquin & Kings River Canal & 
Irrigation Company, a corporation, as party of the first part, the Cali- 
fornia Pastoral & Agricultural Company, a corporation as party of 
the second part, and Miller & Lux, a corporation, as party of the third 
part. 

Inasmuch as this contract refers to and makes a part of it a previous 
contract of date August 11, 1871, between William S. Chapman, party 
of the first part thereto, and Henry Miller and Charles Lux, parties 
of the second part thereto, the provisions of that previous contract 
enter into and bear upon the true meaning of that governing the 
parties hère, who are: (1) The successors in interest of William S. 
Chapman, were complainants in the court below and are appellees 
hère, and, for convenience, are referred to by counsel and in this opin- 
ion, as the pastoral company; (2) the successors in interest of Henry 
Miller and Charles Lux, défendants and cross-complainants in the 
court below and appellants hère, and, for convenience, referred to as 
Miller & Lux; and (3) the San Joaquin & Kings River Canal & Ir- 
rigation Company, défendant and cross-complainant in the court be- 
low and appellant hère, and referred to by counsel, and by us, as the 
canal company. 

Certain waters of the San Joaquin river constitute the subject-mat- 
ter of the suit, and, to the end that a better understanding of the con- 
troversy may be had, we hère insert a diagram found in one of the 
briefs for the appellants, which the record shows to be a correct rep- 
résentation of the premises with one exception, which is this: The 
slough marked on the diagram "Lone Willow Slough" extends, as a 
matter of fact, to its connection with the river at the point marked 
upon the diagram "Headgate," so that the indication upon the diagram 

♦Behearing denled October 26, 190& 
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that the artificial Chowchilla Canal extends from the point marked 
thereon "White House Headgate" to the point on tlie river marked 
^'Headgate" is erroneous. The diagram is as follows: 

T. 13 5. R. 15 E. 




The contract of August 11, 1871, omitting such parts as are not 
hère pertinent, is as follows: 

"This agreement, made and entered into this llth day of August, A. D. 1871, 
by and between William S. Chapman, party of the flrst part, and Henry Miller 
and Charles Lux, parties of the second part, ail of the city and county of San 
Francisco, witnesseth: 

"That sald party of the first part, for and in considération of the sum 
of one dollar to him in hand paid by the sald parties of the second part, 
the receipt of whieh is hereby acknowledged before the signing and deliv- 
ery of thèse présents, and the further considération of the mutual promises 
herein contained and set forth to be done and performed by the parties 
hereto, does hereby covenant and agrée to and wlth the said parties of the 
second part, and the said parties of the second part do hereby covenant and 
agrée to and with said party of the first part, that they will Joint] y dig and con- 
struct a canal for irrigation through lands of sald parties of the second part 
lu the county of Fresno, and state of Californla, the sald canal to commence at 
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a point where a slough now makes out (rom the north slde of the San Joaquln 
river, near the center o( the divldlng Une between sections twenty-fonr (24) 
and twenty-flve (25) In townshlp thlrteen (13) south, range flfteen (15) east, 
froni the Mount Diablo base and merldian, and thence running In a northerly 
direction to the north Ime of the most southern tler of sections hi townshlp 
twelve (12) south, range flfteen (15) east, from sald base and merldian, whleh 
said canal Is to be twenty-flve (25) feet wide, and shall be so constructed as to 
carry one and one-half (11^) feet of water In depth, and it Is further agreed 
that the slough above mentioned may be used as a part of said canal as far 
as shall be deemed advisable. ♦ • • And It being further understood and 
agreed that sald parties of the second part shall at their own expense construct 
and put in ail side gâtes and other worlis which may be required for taklng 
out water from the said canal wlthin the distance above specifled. 

"And it is further understood and agreed that said parties of the second part 
and their assigns shall hâve the right at ail times to draw from said canal, 
wlthout charge, by side gâtes and ditches, and to use and dispose of one half 
of the water flowlng therein, and said party of the flrst part and hls assigna 
are to hâve the right at ail times, also, without charge, to take at the northerly 
end of said canal, and to use and dispose of the remainlng half of such water, 
and to carry the same further on by another canal or other cauals, to be used 
as he may see fit, and further to enter upon and go on the land of said parties 
of the second part, wlth men and teams, over which said canal may pass, for 
the purpose of repairing the sald canal, at any time, doing as little damage aà 
Is possible thereby. * * * 

"And it Is further covenauted and agreed that no work o( any klnd shall be 
done in the construction of sald canal or anything connected therewlth, which 
shall in any way injure the works of the San Joaquln & Klngs River Canal 
Company. 

"And It Is further covenanted and agreed that should sald parties of the 
second part flnd it necessary, In order to Irrigate their lands or any portion 
thereof, to put a loek and dam or loeks and dams in said canal, that they shall 
bave the right to do so, not Impairing the rlghts of said parties of the flrst 
part In so doIng, nor Impedlng the flow of the water to be carried by said ditch, 
to which he is entitled, and, further, that a bridge shall be bullt over said 
canal, on the lands of the parties of the second part, at a point to be deslg- 
uated by them, at the joint expense of the parties hereto, each party paying 
one-half of sald expense, and shall be kept la repair llkewlse at their joint 
expense. 

"And it Is further agreed that the said parties of the second part shall not 
be liable In damages to said party of the flrst part for any Injury which shall 
be doue to the banks of said canal by the cattle of said parties of the second 
part. 

"In wltness whereof the parties hereto hâve h.ereunto set their hands and 
seals the day and year flrst above written. W. S. Ohapman. [Seal.] 

"Miller & Lux. [Seal.]" 

Indorsed on the foregoing agreement of August 11, 1871, is the 
following : 

"Know ail men by thèse présents: That the parties of the flrst and second 
part respectively to the withln agreement hâve jolntly completed the canal 
provided therein to be built, and hâve jointly extended the same, from the 
terminus originally proposed, to the south Une of townshlp eleven (11) south, 
range flfteen (15) east from the Mount Diablo base and merldian ; that a full 
and complète settlement and adjustment has been had between sald parties of 
the flrst and second part of the amount contributed by each to the expense of 
constructing said canal ; that each has now pald hls share of the expense of 
such construction; and that the sald canal, wlth Its gates^ sluices, embank- 
ments, and ail the privilèges and appurtenances thereto belonglng or In any wise 
appertalning, is now owned lu common by them from Its commencement to sald 
townshlp Une — that is to say, one undivided half by said party of the flrst 
part, and one undivided half by said parties of the second part. The expense 
of keeping in repair the canal so owned in common shall be equally borne, one- 
half by the said party of the flrst part, and one-half by sald party of the sec- 
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ond part Sald party of the flrst part is to be at llberty to take out from said 
canal for use upon any land owned by him any portion of his half of the water 
In said canal at any point therein, not to interfère with any rights of said par- 
ties of the second part. 

"In testimony whereof sald parties of the flrst and second part hâve here- 
unto set their hands and seals this slxteenth day of January, A. D. 1872. 

"W. S. Chapraan. [Seal.] 
"Miller & Lux. [Seal.] 
"By Henry Miller." 

Since the earlier contract is expressly made a part of the later one, 
it is manifest that the two must be read and considered together, and 
that in order to ascertain the true meaning of the parties we must 
first get a clear understanding of the first, and then bear in mind the 
purpose of the second. 

Looking, then, at the agreement of August 11, 1871, we find there- 
in an express récognition by ail parties thereto (Chapman and Miller 
& Lux) of whatever rights the canal company had. Those rights 
were in the contract of August 11, 1871, wholly undefined ; but, such 
as they were, they were recognized and acknowledged by Chapman 
and Miller & Lux in and by this clause in their agreement: 

"And It is further covenanted and agreed that no work of any kind shall 
be done In the construction of said canal [the canal provided for by the agree- 
ment of August 11, 1871] or anything connected therewith, which shall in any 
way Injure the works of the San Joaquhi & Kings River Canal Company." 

Having thus acknowledged the paramount, although indefinite and 
uncertain, rights of the canal company, Chapman and Miller & Lux 
proceeded, in and by the instrument of August 11, 1871, to agrée 
to jointly dig and construct through the lands of Miller & Lttx a 
canal for irrigation, from the point where the Lone Willow Slough 
makes out from the San Joaquin river and near the center of the 
dividing line between sections 34 and 25 (indicated on the diagram), 
and thence running in a northerly direction to the north line of the 
most southem tier of sections in township 12 south, range 15 east, 
from the Mount Diablo base and meridian; the canal to be 25 feet 
wide and to be so constructed as to carry a depth of 1% feet of water. 
The agreement further expressly provided for the use of the slough 
as a part of the canal as far as should be deemed advisable by the 
respective parties thereto, and the case shows that they did deem it 
advisable to use and adopt the slough as a part of the canal from 
the point where it leaves the river down to the point marked "White 
House Headgate," where the artificial part of the canal constructed 
by Chapman, on the one part, and Miller & Lux, on the other part, 
at their joint and equal cost, commences. The agreement of August 
11, 1871, contains nothing whatever to indicate the quantity of water 
the respective parties contemplated diverting and appropriating there- 
by from the river. Indeed, in that respect, the provisions are about 
as uncertain and indefinite as that in respect to the acknowledgment 
of the paramount rights of the San Joaquin & Kings River Canal 
Company. But the agreement of August 11, 1871, does expressly 
provide that Miller & Lux shall hâve the right to construct and put 
in at their own expense ail side gâtes and other works they may re- 
quire for taking out water from the joint canal at any place betweoi 
168 F.— SO 
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the point where the slough makes out from the river, to the north 
line of the most southerly tier of sections in township 13 south, range 
15 east, Mount Diablo base and meridian, and that by means of such 
side gâtes Miller & Lux, and their assigns, should hâve the right to 
draw from such joint canal, without charge, and use and dispose of, 
one half of the water flowing therein, and that Chapman, and his 
assigns, should hâve the right, also without charge, to take out at 
the northerly end of said joint canal, and to use and dispose of, the 
remaining half of such water, "and to carry the same further on 
by another canal or other canals, to be used as he may see fit, and, 
further, to enter upon and go on the land of said parties of the second 
part, with men and teams, over which said canal may pass, for the 
purpose of repairing the said canal, at any time, doing as little dam- 
age as is possible thereby." 

Thèse provisions of the contract of August 11, 1871, are too plain 
to admit of controversy concerning them. They show, among other 
things, that Miller & Lux, and their assigns, were entitled thereby 
to tap the joint canal, by side gâtes put in at their own expense, at 
any place between the point where the slough made out from the 
river, and the north line of the most southern tier of sections in 
township 13 south, range 15 east, of the base and meridian men- 
tioned, and to take from the canal, for their use and disposai, one 
half of the water flowing therein, whatever the quantity should be, 
with the right on the part of Chapman, and his assigns, to take at 
the north end of the canal, the remaining half of such water, and use 
and dispose of the same, with the additional right in Chapman, and 
his assigns, to extend such use by the construction of other canals 
in the lands of Miller & Lux. 

Since the sole purpose of appropriating and diverting water for 
irrigation is the bénéficiai use of it upon land, it is manifest that con- 
venient places for such diversion are of great, and often (depending 
upon the location of the land upon which the water is to be used) 
of controlling, importance. The places designated in the agreement 
of 1871 for the taking, by the respective parties thereto and their 
respective assigns, from the joint canal, of their respective moitiés 
of the water flowing therein, were therefore of the gist of the agree- 
ment. 

The case shows that, in time, disputes arose concerning the waters 
in question, which resulted in the agreement of August 17, 1898, 
which latter agreement recites not, as we understand, what "must be 
taken to be the construction which had been placed on the contract 
of 1871 by the parties thereto," but, On the contrary, expressly re- 
cites that "différences hâve arisen between the parties hereto as to the 
rights of the said parties of the first (San Joaquin & Kings River 
Canal & Irrigation Company), second (The Pastoral Company), and 
third (Miller & Lux) parts hereto, to take water from the said San 
Joaquin river, and also as to the amount of water they are each en- 
titled to take and receive from the said river, and as to their priori- 
ties in such water," and that it is entered into "for the purpose of 
settling and adjusting said différences as between the parties hereto." 
This latter agreement further expressly recites that "Miller & Lux 
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are the owners of and entitled to take and receive ail the water now 
flowing or that may hereafter flow in the said slough through which 
said Chowchilla Canal now takes and receives its water, after the 
full amount of water which said Chowchilla Canal is entitled to re- 
ceive through such slough is supplied to and received by and into 
its said canal, at the Headgate and Weir hereinafter referred to," 
and that "the party of the first part hereto, the San Joaquin & Kings 
River Canal & Irrigation Company, is the owner of canals which are 
taking water from the said San Joaquin river, and are entitled to 
take and receive water from said river into said canals." After mak- 
ing thèse express récitals, the parties to the contract of August 17, 
1898, proceeded to provide and agrée, among other things: 

"(1) That said party of the ûrst part has the prior rlght to divert from the 
San Joaquin river, at ail times, sufficient water se that its canal shall hâve and 
receive seven hundred and seventy-flve (775) cubic feet of water per second, 
measured at a point at Its main canal immediately above the head of the branch 
of said canal which is known as the Pose Canal, and where said main canal 
passes through the northwest quarter (N. W. ^4) of section thirty-three (33), 
township twelve (12) south of range fourteen (14) east, such measurement to 
be made by means of a gauge plaeed in said canal or by means of other proper 
measuring device. But It is understood and agreed that In the event said 
party of the first part shall at any time take and divert any of such seven 
hundred and seventy-flve (775) feet of water to which said party of the first 
part bas the flrst and prior right into its new canal, which is constructed so 
that it can take water from the main canal of the said party of the first part 
hereto, at a point above said point of measurement, then and in that event the 
water so taken into said new canal shall be measured, and said party of the 
flrst part shall in such case receive at the point of measurement hereinabove 
specifled seven hundred and seventy-flve feet of water per second, less the 
amount so diverted and taken into said new canal ; that Is to say, the amount 
of water so diverted and taken into such new canal shall be deducted from 
the seven hundred and seventy-flve (775) feet of water to which said party of 
the flrst part has, under the terms of this agreement, the flrst and prior right 
• "(2) That whenever the canal of said party of the first part is supplied with 
seven hundred and seventy-flve (775) cubic feet of water per second at the 
point of measurement hereinbefore referred to, then, so long as that quantlty 
is so supplied thoreto, the parties of the second and third parts, as the own- 
ers of said Chowchilla Canal above referred to, shall bave the rlght jolntly 
to divert from said San Joaquin river, through said slough, sufilcient water 
so that said Chowchilla Canal shall bave and receive Into its said canal, at the 
présent Headgate or Weir in said canal and in the slough hereinabove referred 
to where it passes through the southwest quarter (S. W. ^4) of section fourteen 
(14), township thirteen (13) south of range fifteen (15) east, one hundred and 
twenty (120) cubic feet of water per second, provided there Is suflicient water 
flowing in said San Joaquin river to supply the said party of the flrst part 
hereto its full seven hundred and seventy-flve (775) cubic feet of water, and 
also supply or furnish said Chowchilla Canal the maximum amount of water 
It is entitled to take and receive through said slough and through said gâte, 
to wlt, one hundred and twenty (120) cubic feet of water per second. In the 
event that there be not sufficient water flowing In said San Joaquin river to 
supply to said party of the first part its full seven hundred and seventy-flve 
(775) cubic feet of water, and supply to the said Chowchilla Canal one hundred 
and twenty (120) cubic feet of water, then said Chowchilla Canal shall be en- 
titled to take and receive from said river and from said slough and through 
said gâte only the amount of water flowing in said river after the full seven 
hundred and seventy-five (775) cubic feet of water per second is supplied to 
said party of the first part at the point of measurement hereinbefore specifled. 

"(3) After the amount of water which the said party of the second part shall 
be entitled to take and receive into its said canal at Its said Headgate or Weir 
la received by It, the balance of the water runnlng in said slough above the 



468 163 FEDERAL REPORTER. 

sald Headgate, if any, shall belong to the sald party of the thlrd part hereto. 
But it Is understood that this agreement nelther fixes nor llmlts any rlghts of 
Miller & Lux, the party of the thlrd part hereto, to the water flowlng in said 
San Joaquin river, after the diversion therefrom of said quantltles of seven 
hundred and seveuty-Sve (775) feet and one hundred and twenty (120 feet here- 
in provlded for. 

"(4) When the water in sald San Joaquin river is at such low stage that 
sa4d party of the second part Is net, under this agreement, entitled to re- 
ceiye into Its sald canal suflicient water out of sald one hundred and twenty 
(12()) feet to supply the party of the second part In said canal with stock 
water, then and in that event the sald party of the second part shall be en- 
titled to receive from the water flowlng in the sald San Joaquin river, and be- 
longing to the said party of the first part hereto, suflîcient water for such 
stocls purposes, provlded there is suflîcient water flowlng In said San Joaquin 
river and In the canals of the said party of the flrst part to supply ail of tlie 
parties havlng a prlor right to demand and receive water from the canals of 
the sald party of the flrst part, the San Joaquin & Klngs River Canal & Irri- 
gation Company, and to also supply such stocii water to the party of the sec- 
ond part, such stocii water so furnished to said party of the second part here- 
to by sald party of the flrst part, to be turned Into the canal of said party of 
■file second part by the superintendent of the party of the flrst part, and to 
be paid for at the rates established for water sold by said party of the first 
part. 

"(5) The agreement of said Aprll 11, 1871, herelnbefore referred to, and to 
wbich this is supplemental, shall remain in full force and effect, except In so 
fàr as modifled by this supplemental agreement; provlded that the water at 
any time flowlng In sald Chowchilla Canal shall be equally divided between 
the parties of the second and thlrd parts by actual measurement made at the 
point where said party of the third part is, at that tIme, divertlng water from 
sald canal. If the said party of the third part desires to dlvert water at more 
than one point on said canal at the same time, then such measurement shall be 
made at each of such points, so that sald party of the thlrd part shall receive 
at the second or any subséquent point only such proportion of the water then 
flowlng at such point as, when added to the proportion of the water dlverted by 
It at prlor points, shall equal one-half." 

It will be at once seen that there is much répétition and confusion. 
in the supplemental contract of August 17, 1898, but we think it not 
difïicult to discover therefrom the real meaning and intent of the re- 
spective parties thereto. First and foremost is the fact that the agree- 
ment of August 17, 1898, is supplemental to that of August 11, 1871, 
and that the latter, it is therein expressly declared, "shall remain in 
full force and effect, except in so far as modified by this supplemental 
agreement; provlded that the water at any time flowing in said 
Chowchilla Canal shall be equally divided between the parties of the 
second and third parts by actual measurement made at the point 
where said party of the third part is, at that time, diverting water 
from said canal. If the said party of the third part desires to divert 
water at more than one point on said canal at the same time, then 
sudi measurement shall be made at each of such points, so that said 
party of the third part shall receive at the second or any subséquent 
point only such proportion of the water then flowlng at such point 
as, when added to the proportion of the water dlverted by it at 
prîor points, shall equal one-half." 

Next, it is to be observed that ail parties to the supplemental agree- 
ment expressly déclare, in more than one place, that the canal Com- 
pany bas the prior right to 775 cubic feet per second of the water 
of the river, after which the pastoral company and Miller & Lux are 
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jointly entitled to take, vvhen there is so much left in the river, 120 
cubic feet of the water through and by means of their jointly con- 
structed and owned Chowchilla Canal. In two places in thé sap- 
plemental agreement, récognition is made of rights of Miller & Lux 
in and to such water as may flow in the river, and in the slough, after 
the 775 cubic feet hâve been taken by the canal company, and the 
120 cubic feet by the pastoral company and Miller & Lux jointly. 
In respect to such excess of water flowing in the river, the provision is : 

"But It Is understood that this agreement neither fixes nor Umits any rlgbts 
of Miller & Lux, the party of the thlrd part hereto, to the water flowing In 
sald San Joaquin river, after the diversion therefrom of said quantlties of 
seven hundred and seventy-flve (775) feet and one hundred and twenty (320) 
feet herein provided for." 

And in respect to such excess flowing in the slough, the provision is : 

"After the amount of water which the sald party of the second part shall 
be entitled to take and recelve into its said canal at its said Headgate or 
Weir Is received by it, the balance of the water running in said slough above 
the said Headgate, if any, shall belong to the said party of the third part 
liereto." 

We do not overlook the conclusion reached by the learned judge 
of the court below that the words "the said party of the second part," 
of the last-quoted clause of the agreement, were inserted by clérical 
mistake for the words "the Chowchilla Canal." We cannot so regard 
them. The words, as they appear in the agreement, are in accord 
whh what we conceive to be the true meaning and intent of the con- 
tract, taking it by its four corners. Precisely the same words, "the 
said party of the second part," were inserted in clause 4 of the agree- 
ment to secure to the pastoral company rights to water for its stock 
in the event of a shortage of water. 

It is not contended that there is any express provision in the sup- 
plemental agreement taking away the express and valuable right the 
contract of 1871 conferred on Miller & Lux to take their just pro- 
portion of the waters in question from the Chowchilla Canal at any 
place or places they should désire, between the point where the slough 
makes out from the river to the north Une of the southern tier of 
sections hereinbefore mentioned, and not only do we fail to discover 
from the language employed by the parties any indication of any 
such intent on their part, but we are unable to see how the deilîal 
of that right to Miller & Lux would resuit in any substantial benefit 
to the pastoral company, for surely no one will claim that Miller 
& Lux hâve not the right to take their half of the 120 cubic feet, or 
of whatever part of the water of the river may be left after the prior 
right of the San Joaquin & Kings River Canal Company is satisfied, 
from the Chowchilla Canal immediately after the water passes the 
White House Headgate and enters the artificial part of that canal. 
In what way the pastoral company can be any more injured by tlie 
taking by Miller & Lux of their proportion of the water immediately 
before it passes that gâte it is difficult to see. However that may 
be, we are of the opinion, for the reasons stated, that reading the 
two agreements together, as they must be read and considered, Miller 
& Lux are entitled to take, at their own expense, their proportion of 
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the waters in question from the Chowchilla Canal at anj' place or 
places they may désire, between the point where the Lone Willow 
Slough makes eut from the river to the north Hne of the most south- 
ern tier of sections in township 12 south, range 15 east, of the Mount 
Diablo base and meridian. 

The case is remanded to the court below, with directions to modify 
the decree in accordance with the views above expressed; the appel- 
lant to recover the costs of this appeal, the costs of the trial in the 
court below, and those hereafter to be incurred in that court to be ap • 
portioned as the court below may deem équitable. 

GILBERT, Circuit Judge (dissenting). In my opinion the appeal 
présents a plain case for aiifirmance of the decree of the court below. 
I am unable to find in the contract upon which the rights of the par- 
ties dépend any ground whatever for the construction which is placed 
thereon by the majority of this court. To begin with the contract of 
1871 : That agreement provides for the construction of a canal, and 
stipulâtes that the slough may be used as a part of such canal so far 
as shall be deemed advisable. It further stipulâtes that Miller & 
Lux "shaH hâve the right at ail times to draw from said canal, with- 
out charge, by side gâtes and ditches, and to use and dispose of one 
half of the water flowing therein," and that Chapman, the party of 
the first part, is to hâve the right at ail times, without charge, "to 
take at the northerly end of said canal, and to use and dispose of the 
remaining half of such water." Now, if there is any ambiguity in 
that agreement, it is as to the intention of the parties in the use of 
the word "canal," as it is found in that portion thereof just quoted. 
Did they mean the artificial portion of the canal, or did they intend to 
include under the term "canal" that portion of the slough which it 
had been agreed might be used as a part of the canal? 

Whatever ambiguity there may hâve been in that provision of the 
contract, it was dispelled by the tenus of the agreement of August 
17, 1898. That agreement recites that the pastoral company, the 
party of the second part therein, has acquired the interest of Chap- 
man, and recites what must be taken to be the construction which 
had been placed on the contract of 1871 by the parties thereto. It 
recites that Miller & Lux "are the owners of and entitled to take and 
receive of the water now flowing or that may hereafter flow in the 
said slough through which said Chowchilla Canal now takes and 
receives its water, after the full amount of water which said Chow- 
chilla Canal is entitled to receive through such slough is supplied to 
and received by and into its said canal at the Headgate and Weir 
hereinafter referred to." What was the full amount of water which 
the canal was entitled to receive through the slough after which Miller 
& Lux should hâve the right so to divert water from the slough? 

That question is answered by paragraph 2 of the contract, which 
provides that, after satisfaction of the right of the canal company to 
775 cubic feet of water per second, the pastoral company and Miller 
& Lux shall hâve the right jointly to divert through the slough and 
into the canal by the White House Headgate 120 cubic feet of water 
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per second. Paragraph 3 proceeds to define the rights of the pastoral 
Company and Miller & Lux as between themselves. It provides that: 

"After the amount of water whlch the sald party of the second part shall 
be entitled to take and recelve Into its sald canal at Its sald Headgate or Welr 
Is received by It, the balance of the water runnlng In said slough above the 
sald Headgate, if any, shall belong to the sald party of the thlrd part hereto." 

The amount of water which the pastoral company, the party of the 
second part, was so entitled to "take and receive" into its canal at 
the White House Headgate was 120 cubic feet of water per second. 
This does not mean that it had the right to the use of that amount 
of water, but that it was entitled to the inflow of that quantity of 
the water into the canal. I think that the term "party of the second 
part," as used in paragraph 3, was used advisedly. It is used again 
in the same sensé in paragraph 3, where it is provided that: 

"When the water In the San Joaquin river Is at such low stage that said 
party of the second part is not under this agreement entitled to receive into 
its sald canal sufflcit-nt water out of said 120 feet to supply the party of the 
second part In said canal wlth stock water," etc. 

The intention was, and it is clearly expressed, to concède to Miller 
& Lux the right to use and divert the surplus water in the slough, 
provided that such use should not interfère with the fiow of 120 
cubic feet per second into the canal. The right of the pastoral compa- 
ny to hâve 120 cubic feet flow into the canal, although it had the right 
to use only one-half thereof, was evidently considered a substantial 
right. The contract must hâve been made with référence to known 
conditions, and the construction of its terms is not to be afïected by 
the considération that Miller & Lux might hâve diverted its one-half 
of the water immediately after it had passed the White House Head- 
gate. 

Further évidence that the understanding of the parties was as above 
indicated is afïorded by paragraph 5, which adopts the contract of 
April 11, 1871, with the proviso: 

"That the water at any tlme flowlng in sald Chowchilla Canal shall be 
equally dlvided between the parties of the second and thlrd parts by actual 
measurement made at the point where sald party of the third part Is at 
that tlme dlverting water from said canal." 

Obviously, the canal hère referred to is the artificial portion of it 
below the White House Headgate, for by article 3 there is no pro- 
vision for equal division of waters taken from the slough. On the 
contrary, it is therein stipulated that ail water running in the slough 
over and above the 120 cubic feet per second, which is to enter the 
canal, shall belong to Miller & Lux. 

If there were doubt about the meaning of the contract, we should 
find aid in ascertaining it from the construction which the parties 
placed thereon immediately after its exécution. The évidence shows 
that, although Miller & Lux requested of the pastoral company the 
right to divide the water before it entered the White House Head- 
gate, the right was denied, and that Miller & Lux never asserted such 
right under the terms of the contract until within a year prior to the 
commencement of the suit; but I agrée with the court below that 
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"the contract is so clear and unambigiious in phraseology that it 
neither requires nor admits of any extraneous aids in its construction 
other than the physical conditions to which it relates." 
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(Circuit Court of Appeals, Sixth Circuit June 15, 1908.) 

Nos. 1,753-1,760. 

I. Maeitime Liens— Enfoecement—Suits in Peesonam. 

Vessel property, llke other personal property of shipowners, may be 
reached and subjected to the liabllities of the owners in a personal suit 
agaùist them, but In such case only the interest of the owners, as such, 
may be subjected to sale, and persons holding maritime liens on the ves- 
sels cannot be compelled to submit their claims to the court in such suit ; 
Its only effect belng to delay the enforcement of their liens during the time 
the vessels are in the actual custody of the court 

t. JUDGMENa>-QUESTIONa CONOLTJDED— RlGlITS OP INTEBVENEB. 

Libelants, who had fumished coal to steamers owned by a corporation, 
Intervened in a creditor's suit against the corporation in whieh the court 
by its recelver had taken possession of the vessels, and set up their 
claim to a maritime and statutory lien and asked Its enforcement. The 
court ordered the vessels sold, requiring the purchaser to assume and pay 
any lien which It might thereafter establish. After the sale the right 
of lilyelants to a lien was trled and decided, adversely to them. Held 
that, havlng voluntarily submitted it to that oourt, such question was res 
judlcata as between libelants and the purchaser, and that libelants could 
not thereafter maintain a suit in rem in admlralty against the vessels 
to enforee a lien thereon for their claim. 

3. Same— Res Adjtjdicata. 

When a faet or question is dlstlnctly put In issue as a ground of re- 
covery, and Is dlrectly determined by a court having Jurisdiction to malie 
such détermination, that fact, riglit, or question cannot be again disputed 
In a subséquent suit between the same parties or their prlvies. 

Appeals from the District Court of the United States for the North- 
ern Di^strict of Ohio. 

For opinion below, sec 145 Fed. 64. 

Harvey D. Goulder, for appellants. 
Roger M. Lee, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Thèse suits are proccedings in rem 
against the eight steamers named in the caption. The cause of action 
is for fuel supplied to each of them by appellants during the season of 
1898. Ail of the vessels were then owned by the Ogdensburg Transit 
Company, a Michigan corporation, and the coal was supplied to them 
at the ports of Cleveland, in Ohio, and Sandwich, in the Dominion of 
Canada. At the close of the season that company executed its promis- 
sory note for the aggregate sum due. Each libel is like every other 
except in name and amount. Each avers that the coal was supplied 
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on the master's order, at a foreign port and upon the crédit of the 
particular vessel supplied. The respondents are the Rutland Transit 
Company, who acquired title through a mortgage foreclosure suit and 
a gênerai creditor's bill in the Circuit Court of the Eastem District of 
Massachusetts. The facts in each case are the same, and ail the suits 
were heard upon one record. 

Two défenses are made: First, that the appellants asserted the 
identical claims now set up as maritime liens in the creditor's suit re- 
ferred to, and that the défense of no lien was made and sustained and 
their intervention dismissed for that reason; second, that the coal 
supplied was furnished under a contract with the Ogdenburg Transit 
Company, and not upon the crédit of the vessels as averred. The dé- 
fense of res adjudicata was sustained in the court below, and the 
libels dismissed without considération of the question of a lien upon its 
merits. In the view we take of the case we shall only consider this dé- 
fense of former adjudication. That appellants did intervene in the 
creditor's suit referred to and the issue of lien or no lien was present- 
ed and decided adversely to them is not controverted. Among other 
things, in answer to this plea they say : That they did not voluntarily 
intervene in that case. That the vessels were then in the actual pos- 
session of the Circuit Court and being operated by its receiver. That 
they could not enforce their liens through the admiralty court while 
the steamers were thus held, and they were in danger of displacement 
through later maritime contracts and torts fastening liens upon the 
vessels while being operated by the court's receiver. That their inter- 
vention was for the limited purpose of obtaining Insurance against 
displacement through contracts and torts of the receiver. Next they 
say, that, however their intervention be construed, the Circuit Court 
had no jurisdiction to détermine the question of the existence or non- 
existence of a maritime lien for coal supplied, and that its détermina- 
tion that no lien existed was absolutely void for want of jurisdiction 
over the subject-matter. 

It is a misapprehension of the intervention of the libelants in the 
Circuit Court case to characterize it either as a nonvoluntary appear- 
ance or one for the narrow purpose of obtaining benefit of Insurance 
against subséquent maritime liens, contractual or tortious. Appel- 
lants were not brought in as parties to that suit. They voluntarily 
intervened by pétition and set up their claims as both statutory and 
gênerai liens in identically the same terms they now assert the same 
claims. After stating the facts, they said : 

"Your petitioners say that by the gênerai maritime law they are entltled 
to and hâve a lien enforceable In a court of admiralty upon each of said 
steamers, their engines, boilers, boats, tackle, etc., for the full amount of 
each of said claims. * • * And by virtue of said liens, urider the gênerai 
maritime law and under the statute of Ohlo, your petitioners' said liens 
against said steamers respectlvely are entitled to payment and satisfaction 
from said steamers and from the use thereof In préférence to any and ail 
claims against said défendant, or Its property, excepting maritime liens of 
equal or higher rank." 

The pétition then stated that there was danger of the displacement 
of their liens through later liens of the same character or through mari- 
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time torts, resultîng from the navigation of the vessels under the 
court's orders. Upon the ground that they had a maritime lien, the 
pétition concluded by'praying the court to direct the receiver to pay 
their claims "as preferred liens against said steamers, or that an order 
may be entered requiring said receiver to pay to your petitioners the 
earnings of said steamers over and above the cost of opération until 
said several liens hâve been satisfied in full, and that said receiver 
may in that event be also required to insure said steamers in some 
good and responsible Insurance companies against the périls to which 
said property is being subj ected by such use, with loss payable to your 
petitioners and other holders of maritime liens as their interest may 
appear, and for such other and further orders as may accord with jus- 
tice and petitioners' rights under the circumstances." 

This pétition was filed September 9, 1899. The receiver answered 
at once and admitted the liability as a debt of the transit company, but 
denied that the petitioners were entitled to any lien, maritime or statu- 
tory, asserting that the coal had been supplied under a written con- 
tract with the owners and upon their crédit only. An answer was also 
filed by the trustées under a mortgage to secure bonds denying any 
precedence of the claims of the libelants over their vessel mortgage, 
September 20, 1899, a decree was entered foreclosing the vessel mort- 
gage and directing a sale of the eight steamers hère involved and that 
the proceeds of the sale should be applied as follows : First, to costs 
of the cause, receiver's services, fées of solicitors, etc., then to the 
mortgage debt and the surplus, if any, to such purposes as the court 
should direct. By express direction of the court the purchaser, in ad- 
dition to the amount of his bid, was required to pay "ail maritime or 
statutory liens upon the said steamboats or any of them which this 
court shall hereafter allow and order to be paid." 

Under this decree the vessels belonging to the Ogdenburg Company 
were sold at public sale for $300,000. As the mortgage foreclosed was 
to secure bonds aggregating $600,000, it will be seen that there was no 
surplus for any purpose. On December 18, 1899, the sale was con- 
firmed upon the express condition that the court should hâve power 
to retake and resell, if the purchasers should fail to pay off, in addition 
to their bid, any maritime lien which the court might adjudge to exist 
against the vessels so sold. 

Immediately following this confirmation, and upon the same day, an 
order was made referring this intervening pétition to a spécial master 
to take proof and report "whether or not a maritime or other lien exists 
against the steamers lately belonging to the Ogdenburg Transit Com- 
pany. * * *" The master reported in favor of the lien claimed, but 
upon exception the Circuit Court ruled against the lien, finding that the 
fuel had been supplied under a contract with the owning corporation 
and upon its crédit. Upon appeal to the Circuit Court of Appeals, this 
decree was affirmed. Cuddy et al. v. Clément et al., 113 Fed. 454, 51 
C. C, A. 288. More than a year after this affirmance thèse libels were 
filed. Thus, while it was true that the possession of the vessels by the 
Circuit Court operated to delay the filing of any libel in the District 
Court until the hand of the Circuit Court should be raised and the ves- 
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sels delivered to the purchaser under the decree of sale, thaï hindrance 
was removed on December 18, 1899, when the sale was confirmed. 
From that moment a court of admiralty was at liberty to détermine and 
enforce any maritime liens which might exist, for the effect of the sale 
under the creditor's bill was only to pass the right, title, and interest 
of the owners to the purchàsers, subject to any maritime lien which 
might exist. The libelants might at that time hâve dismissed their 
pétition and instituted a proceeding in rem such as they did after the 
failure of their experiment in the Circuit Court; but as they had a 
decree under which the purchaser was obligated, in addition to his bid, 
to assume and pay ofif any such maritime lien as they had asserted, they 
chose to hâve their claim of lien referred to a master and finally ad- 
judicated by the Circuit Court, being thus assured of payment in case 
they were found to hâve such a lien. It is of no avail to say now that 
they only sought to obtain insurance which would protect them against 
loss of the vessels while they were delayed in enforcing their claims 
by a suit in rem or from a displacement of their liens by the création 
of other liens of the same or higher character while the vessels were 
being operated by the receiver. That aspect of the pétition was purely 
secondary, for their prayer was that their claims should be recognized 
as maritime or statutory liens and paid by the receiver as preferred over 
the mortgage and ail other claims except claims of like character.- 

We come then to the question as to whether the voluntary submission 
of the question as to whether they had a maritime lien to the adjudica- 
tion of the Circuit Court concludes them from now asserting such a 
lien in the face of the decree of that court that they had no such lien. 
The jurisdiction of the Circuit Court of the United States for the pur- 
pose of winding up the affairs of the Ogdenburg Transit Company and 
enforcing a mortgage upon the ships of the fleet owned by that Com- 
pany was indisputable. So long as that court retained possession, that 
possession and jurisdiction was exclusive of every other court. Even 
the warrant of a court of admiralty could not properly dispossess the 
ofïicers of the Circuit Court, and a proceeding in rem is not conceivable 
without seizure of the res. The Royal Saxon, 1 Wall. fr. 311, Fed. 
Cas. 13,803 ; Moran v. Sturges, 154 U. S. 257, 277, 283, 14 Sup. Ct. 
1019, 38 L. Ed. 981 ; Taylor et al. v. Carryl, 20 How. 583, 601, 15 
L. Ed. 1028. Neither is it disputable that the original jurisdiction con- 
ferred upon the District Court to enforce maritime liens by a proceed- 
ing in rem is exclusive of ail other courts, fédéral and state. Such a 
remedy is unknown at the common law, and common-law remédies are 
not applicable or appropriate to enforce such maritime liens. The 
provision of the jurisdictional statute saving common-law remédies does 
not include any in rem proceeding. Vessel property, like other personal 
property of ship owners, can be reached and subjected to the liabilities 
of the owners in a proceeding by which the owners are personally sued ; 
but in such case only the interest of the owners as such may be sub- 
jected to sale. The Moses Taylor, 4 Wall. 411, 18 L. Ed. 397 ; The 
Hine V. Trevor, 4 Wall. 555, 568, 18 E. Ed., 451 ; The Belfast, 7 Wall. 
624, 644, 19 L. Ed. 266 ; Moran v. Sturges, 154 U. S. 256, 276, 14 Sup. 
Ct. 1019, 38 E. Ed. 981. The proceeding in the Circuit Court to wind 
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up the Ogdenburg 'Transit Company, as well as the mortgage foreclo- 
sure Consolidated or incorporated with the gênerai creditor's_ suit, was 
not a proceeding in rem, but a proceeding based upon the liability of 
the Ogdenburg Company for debts created upon its personal crédit. 
Persons holding maritime liens could not hâve been compelled to sub- 
mit their claims to the détermination of that court, and the only effect 
of its proceeding, with actual possession of vessels subject to such 
liens, would be to delay their enforcement while such custody con- 
tinued. Under the gênerai maritime law such liens confer the rigbt to 
proceed in rem to subject the vessel itself irrespective of the présence 
of owners to satisfaction of the lien, and a sale made in such a pro- 
ceeding carries the title against ail the world. Unless therefore the 
appellants are barred by their voluntary submission of the question of 
lien or no lien to the Circuit Court and the judgment of that court 
against such lien, the proceedings in the Circuit Court will not hâve the 
effect of displacing their liens, and they are now at liberty to ask their 
enforcement in this proceeding in rem. Moran v. Sturges, 154 U, S. 
256, 288, 283, 14 vSup. Ct. 1019, 38 L. Ed. 081. and cases cited. 

But it is said that, inasmuch as the Circuit Court could not hâve 
maintained an in rem proceeding for the détermination and enforce- 
ment of a maritime lien, the détermination that the appellants had no 
such- lien was only incidentally or collaterally involved, and therefore 
not a bar to the reconsideration of the same question between the same 
parties, or their privies, when presented in a direct proceeding for the 
détermination and enforcement of the lien there claimed and denied. 
They cite : Cavanaugh v. Buehier, 120 Pa. 441, 14 Atl. 391 ; Marvin 
v. Dutcher, 26 Minn. 391, 4 N. W. 685; The Duchess of Kingston's 
Case, 3 Smith's L,eading Cases, 573 et seq. ; Van Fleet's Former Ad- 
judication, 28, 29. Thèse cases are not much in point for the gênerai 
principles of res adjudicâta are well settled. The trouble in applying 
thèse principles cornes from the difficulty of determining when a fact, 
or right, or question once decided between the same parties was only 
collaterally or incidentally involved so as not to be conclusive when 
again presented between the same parties in another controversy. 

It is not enough to say that the Circuit Court had no jurisdiction 
to hâve maintained an in rem proceeding to détermine and enforce a 
maritime lien. That court had jurisdiction for certain purposes over 
the property of the Ogdensburg Transit Company, including the very 
steamers which the libelants now wish to subject to the satisfaction of 
their claims. Personal liability of the owner is not inconsistent with 
a maritime lien. In this very case the libelants accepted a promissory 
note of the Ogdensburg Transit Company for the aggregate sum of 
their several claims now asserted. To save any question of waiver of 
the lien they provided that "when paid should be in full for fuel sup- 
plied the Ogdensburg Transit Company during season of 1898." The 
St. Lawrence, 1 Black 522, 17 h. Ed. 180. A remedy in personam as 
well as a remedy in rem existed. That the remedy in personam might 
be pursued in either the Circuit Court or in a state court is clear. In 
respect to remédies in personam the jurisdiction of the Circuit, Dis- 
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trjct, and state courts may be said to be concurrent. The Belfast, 7 
Wall. 625, 644, 645, 19 L. Ed. 266. Thus in that case it is said: 

•"Proceedings In a suit at common law on a contract of affreightment are 
preclsely the same as in suits on contracts not regarded as maritime, wliolly 
Irrespective of the fact tliat the Injured party mlght hâve sought redress in 
the admiralty. When properly brought, the suit Is agalnst the owners of the 
ressel, and In states where there are attachment laws the plaintlfC may 
attach any property not exempted f rom exécution, belonglng to the défendants. 

"Llablllty of the owners of the vessel under the contract being the founda- 
tion of the suit, nothlng can flnally be held under the attachment except the 
interest of the owners in the vessel, because the vessel Is held under the 
attachment as the property of the défendants, and not as the offending 
thlng, as In the case of a proceeding In rem to enforce a maritime lien. At- 
tachment in such suits may be of the property of nonresldents or of défend- 
ants absent from the state, as in suits on contracts not maritime, and the 
same rules apply in respect to the service of process and notice to the de- 
fendants." 

Whether a suit in personam implies necessarily a waiver of any mar- 
itime lien existing for the same claim we need not consider. The Su- 
prême Court, in The Kalorama, 10 Wall. 204, 218, 19 L, Ed. 941, 
waived the question. That a judgment in personam would not be a 
bar to a subséquent suit in rem was held by Benedict, J., in The Broth- 
ers Apap (D. C.) 34 Fed. 352, and by Townsend, J., in The Cerro Gordo 
(D. C.) 54 Fed. 391. To the same effect are the cases of The Bengal, 
Swabey, 468 ; The John & Mary, Swabey, 471 ; Murphy v. Granger, 
32 Mich. 358; and Toby v. Brown, 11 Ark. 308. For this purpose 
appellants might go into the Circuit Court and assert their claims as 
ordinary debts. That they might obtain a préférence over ordinary 
debts out of the fund in court they asserted that for their security they 
had a maritime lien. The Circuit Court without exercising any of 
the exclusive jurisdiction of a court of admiralty might very well say, 
as it did : "Very well, if you hâve such a lien, you shall be paid be- 
fore other creditors out of the proceeds of sale, and we will require 
the purchaser, in addition to his bid, to assume and pay off any such 
lien, if one you bave." If the sale had produced a fund large enough 
to discharge every class and rank of liability, is there any reason for 
saying that if one holding a maritime lien on account of supplies might 
not voluntarily intervene and ask that his lien be determined and paid ? 
Can there be any doubt but that such a claimant would be as much con- 
cluded by an adjudication that he had no lien as he would be by a 
finding that his claim had been paid or was f raudulent ? The Circuit 
Court did hâve jurisdiction to détermine the claims of any one who 
voluntarily came in for the purpose of asserting any right to be paid 
out of the fund arising from the sale of those vessels. That a maritime 
lienor could not bave been brought in may be conceded. He had the 
right to wait and pursue his remedy against the vessels in the hands 
of the purchaser from the Circuit Court; but if he elects to assert 
his claim to the fund which the Circuit Court had the undoubted right 
to distribute, and the détermination of his right to be paid out of that 
fund in préférence to the gênerai creditors of the owners necessarily 
required the détermination of the question as to whether he had a mar- 
itime lien, such détermination opérâtes as res adjudicata in respect 
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tothe same matter when presented between the same parties, or tlieir 
privies, in a subséquent proceeding in rem to assert and enforce the 
same daim of maritime lien, The question upon which the right of 
the appellants to receive full payment out of the fund in the Circuit 
Court is the same question upon which his right to enforce his lien hère 
is based. The défendants in the Circuit Court denied the existence 
of a State of facts necessary to create a lien. The défendants hère are 
in privity with the défendants there, for they trace title to that pro- 
ceeding and took title subject to any maritime lien which the appellants 
might establish in that case. When a fact or question is distinctly put 
in issue as a ground for recovery and is directly determined by a court 
having jurisdiction to make such détermination, that fact, right, or 
question cannot be again disputed in a subséquent suit between the 
same parties or their privies. Hopkins v. Lee, 6 Wheat. 109, 113, 5 
L. Ed. 218 ; Smith et al. v. Kernochen, 7 How. 198, 216, 12 L. Ed. 
666 ; Southern Pac. Ry. Co. v. United States, 168 U. S. 48, 18 Sup. Ct. 
18, 42 L. Ed. 355 ; Estill County v. Embry, 112 Eed. 882, 50 C. C. A. 
573 ; Brown D. J., in The Tubal Cain (D. C.) 9 Eed. 834, held that a 
judgment in a state court in a suit by the owners of the Tubal Cain for 
damages of a breach of a contract, in not furnishing cargo as agreed, 
was a bar to a subséquent libel in admiralty by the charterers for not 
waiting longer or going elsewhere for a cargo as desired. He said : 

"The daims of eaeh party In the two actions is based solely upon an al- 
leged entire breach of the charter party by the other and an entire fallure 
in its performance. * * * ïhe issues therefore in both actions are sub- 
stantially the same. The issue has been tried upon its merits In the action 
in the state court, and a judgment recorded in favor of the respondents. 
* ♦ * Its opération is not as a former judgment recovered upon the same 
cause of action, for the cause of action is not the same, but as an estoppel 
of record by an adjudication of the same identical matter once heard and 
determined between the parties." 

In The City of Lincoln, 35 Eed. 843, the libel was for damages to the 
cargo by the breaking down of a pier through the négligence of the 
wharfinger. One défense was a former adjudication by a judgment in 
the Circuit Court in an action by the wharfinger against the owners of 
the vessel to recover damages for breaking down the pier. The own- 
ers counterclaimed for damages due for détention and loss to cargo. 
The jury found both parties guilty and that neither could recover. 
Brown, Judge, after stating the facts, said : 

"It thus appears that both the parties, who are the respondents In the 
présent case, voluntarily submitted their daims to a court of common law ; 
each claiming their entire damages against the other. The wharflngers, 
by their complaint, and the owners of the steamer, by the counterclaims in 
thelr answer, having thus voluntarily appealed to a common-law forum, and 
had their day In court upon this question, I thlnk that the détermination 
then made. that there was mutual fault, should be held binding upon them, 
in any other action where the same question arises as between tliemselves. 
In cases turnlng upon questions of navigation, indeed, the verdict in a com- 
mon-law court has been held not to be binding in a court of admiralty, on 
aceount of the superlor meana for determining such questions supposed to 
belong to admiralty tribunals. The Ann & Mary, 2 Wm. Rob. 189. But In 
other classes of cases, I apprehended a prlor détermination and judgment in i\ 
court of common law are binding as between the same parties in admiralty, 
whether pleaded or given In évidence as respects the same materlal facta 
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agaln 1d lltlgatlon. Goodrich v. The City, 5 Wall. 566, 18 h. Ed. 511 ; lïiylor 
V. Royal Saxon, 1 Wall. Jr. 333, Fed. Cas. No. 13,803 ; The Tubal Gain (D. C.) 
9 Fed. 834, 838, and note. Undoubtedly, the- verdict and judgment In the 
former action between the présent respondents Is no adjudication or bar, as 
respects the llbelants In thls case, who were not parties to that suit. The 
présent action, however, concerns the same subject-matter, and the very 
question once determlned as between thèse codefendants now arises agaln 
as between themselves. The analogy of the rule In equlty would seem to be 
applicable, whlch makes a former decree determining the rights of codefend- 
ants bindlng In a subséquent action between them on the same subject-matter. 
It Is immaterlal, It is sald, how the parties are arranged, whether upon the 
same side or upon opposite sldes in the cause, so long as their rights are 
directly in lltlgatlon, and each bas the opportunity of asserting his claim and 
hia défense, and to cross-examlne the wltnesses. Farquharison v. Seton, 5 
Russ. 45, 62; Danlell, Chancery Pr. *1010, *1013; Nevil v. Johnson, 2 Vem. 
447." 

Goodrich v. City of Chicago, 5 Wall. 566, 18 L. Ed. 511, was a libel 
in the District Court against the city of Chicago in personam to recover 
damages to Hbelant as owner of the steamer Huron for injuries sus- 
tained from the vessel running against a sunken wreck in the Chicago 
river. The action was based upon the supposed duty of the city to 
keep the river clear, and that it had been négligent in this regard. One 
of the défenses was a judgment of a state court upon a gênerai demur- 
rer to a déclaration in an action at law by the libelant against the re- 
spondent for the same cause of action. The judgment of the state 
court was held to be a bar upon the principle of res adjudicata. 

The judgment of the court below must be affirmed upon the dé- 
fense of estoppel. This renders any considération of the question of 
lien or no lien altogether unnecessary. 



NORFOLK & W. RY. CO. v. BECKETT. 

(Circuit Court of Appeals, Fourth Circuit. July 27, 1908.) 

No. 795. 

1. Masteb and Sebvant— Injtjrt to Servant— Unsafe Place to Wobk. 

It is négligence and a breach of its duty to Its employés for a rallroad 
company to build a standpipe so close to its track as to endanger em- 
ployés on passing trains when engaged in the performance of thelr duties, 
and such employê.s do not assume the risk from such structure merely 
because they know of its existence and gênerai location. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, § 662.] 

2. Same— LiABiLiTT oï Mastee— Asstjmed Risk. 

Plaintiff, who was conductor of a freight train on defendant's road, 
whlle the engine of his train was taking water at a station in the nlght, 
went in to send in reports in the course of his duty. When he came out 
the train was moving, and he started to climb upon a car by the side 
ladder provided for that purpose, when he was struck by a spout or 
standpipe, knocked from the car, and seriously injured. There was no 
caboose on the train, and plaintiff was required to be on top of the cars 
to act as a brakemah. He was not well acquainted wlth the road at that 
point, and, whlle he knew there was a standpipe and its gênerai location, 
he did not know that It was so near the track as to be dangerous to a 
peison in his position. Eeld, that défendant was négligent in so placlng 
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It, and that plalntlff dld not assume the risk therefrom, nor was he 
chargeable with contrlbutory négligence. * 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 662, 707. 

Assumption of rlsk incident to employaient, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Same— DtiTT or Caee on Paet of Servant. 

It belng the duty of a master in the flrst instance to furnish a servant 
with a reasonably safe place whereln to work, the servant has the right 
to assume that such duty has been performed, and is not required to 
exercise reasonable care to discover dangers, but is chargeable with 
knowledge only of such defects as are plainly observable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 710-714.] 

In Error to the Circuit Court of the United States for the South- 
ern District of West Virginia, at Bluefield. 

A. W. Reynolds (Joseph I. Doran and Théodore W. Reath, on the 
briefs), for plaintiff in error. 

Harold A. Ritz and Joseph M. Sanders (Sanders & Crockett, on 
the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

PRITCHARD, Circuit Judge. This is an action brought for the 
recovery of damages on account of personal injuries sustained 
by the plaintifï below, James H. Beckett, resulting in the loss of a leg 
while employed by the défendant below, the Norfolk & Western Rail- 
way Company, as a freight conductor. The case was tried at Octo- 
ber term, 1907, of the Circuit Court of the United States for the 
Southern District of West Virginia, at Bluefield, and a verdict was 
rendered in favor of the plaintiff below for the sum of $10,000. The 
défendant in error had been running over that part of the road where 
he was injured but a short time. The facts, substantially, are: 

"On the 14th day of November, 1902, he (Beckett) was called to go to 
Bluefield, and was started out with a train of about 45 cars, ô of which he 
set ofi: and left at Vivian. When he reached Vivian, he recelved an order to 
run an hour late, on account of havlng been detained in settlng ofC the cars 
there. Running on the order which he had received, he reached Morgan, 
a short distance east of Vivian, and, when the train stopped for the engine 
to take water, he went into the office at Morgan to send a message to the 
superlntendent, informing him as to the cause of the delay, and while he 
was layiug out, and also to send a message to Ooaldale, concerning a car 
which he was to get on hls way to Bluefield, ail of which he was required 
by the company to do, and which it was his duty to do. He gave the mes- 
sages to the operators, and the train started while he was at the ofilce, and 
he came out and caught the train and was climbing up on the side of a box 
car, on a ladder, placed on the side of the car for the purpose of gettlng 
upon the car, and while so climbing up the car, and when he had gotten 
nearly to the top of the car, a portion of his body projectlng above the top, 
he was struck by a water column or standpipe, standing by the side of the 
track about 30 or 40 yards east of the station, and was knocked between the 
cars, fell to the grouud, and the cars ran over him and eut ot£ his left leg, 
between the ankle and the knee ; thence he was taken to the hospital at 
Bluefield and his leg was reamputated." 
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The first question to be determined is: 

"Was it négligence of the master to erect and malntain the water column 
or standpipe whlch struek the défendant in error at tlie point at which it 
Is erected and maintained?" 

It is a well-settled principle of law that it is the duty of the mas- 
ter to furnish the servant with a reasonably safe place in which to 
work, and the servant may assume when he enters upon his employ- 
ment that the master has performed the duty thus enjoined upon him. 

It appears from the évidence that the standpipe which occasioned 
the injury in this instance was set so near the tracic that it was im- 
possible for a person occupying the position that the plaintiff did on 
that occasion to pass it without injury. While the évidence shows 
that trains of which the défendant in error was in charge had fre- 
quently taken water at Morgan, it does not appear that the défend- 
ant in error had ever attempted to board a freight train at that point 
prior to the time of his injury, or that his attention had ever been call- 
ed to the fact that the standpipe was too close to the track to permit one 
to pass safely on the side of the box car. However, it is insisted by 
the plaintiflf in error: 

"That there was no négligence In placlng the standpipe in the position 
It occupied at the time the défendant In error was injured ; that it was the 
duty of the défendant In error to hâve acquainted hlmself with the dangers 
Incident to thls standpipe; that under the clrcumstances proved in the case 
it was gross négligence on the part of the défendant in error to attempt to 
ascend the car upon a side ladder while the train was In motion and when he 
knew that he was approachlng thls standpipe; that the défendant In error 
had no right to assume that the standpipe was at a sufflcient distance to 
permit him to pass in safety in the position which he occupied ; that there 
was no necessity that he should hâve thus exposed hlmself to danger in 
the dlseharge of his duties; that he knew that the position he occupied 
was a dangerous one ; that he was liable to corne in contact with objects 
along the side of the road ; and that he assumed ail of the dangers incident to 
the dangerous manner in which he chose to get on board of his train." 

This contention might be true as to obstructions placed so near 
the track as to be dangerous without the knowledge or consent of 
the master and when he had had no opportunity to acquaint himself 
with the situation. 

In the case of Choctaw, Oklahoma & Gulf Railroad Co. v. McDade, 
191 U. S. 67, 24 Sup.Ct. 25 (48 L. Ed. 96), the court, in discussing 
this phase of the question, among other things, said : 

"It is the duty of a railroad company to use due eare to provide a rea- 
sonably safe place and safe appllances for the use of workmen In Its eipploy." 

Ordinarily, the conductor of a freight train is provided with a ca- 
boose in which to ride whilst the train is in motion; but it should 
be borne in mind that the train on this occasion did not hâve a ca- 
boose, and that, among other duties, the conductor was at intervais 
required to perform those of a brakeman. Therefore, when we corne 
to consider the question as to whether the conductor was in the dis- 
charge of his duties at the time he was injured, we are reminded that 
the top of the car was the only place provided by the master where- 
on he could ride, and, even had this not been the case, the fact alone 
163 F.— 31 
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that he was required to act as brakeman would necessitate his prés- 
ence on the top of the car while the train was in motion. 

On this occasion the train had stopped at Morgan in order to take 
on coal and water, and it appears that the défendant in error had gone 
to the dispatcher's office to report to the superintendent, thus per- 
forming a duty required of him by the rules of the company, and 
while in the performance of such duty the train started to leave the 
station, and the conductor immediately proceeded to board his train 
by climbing the side ladder, the only means provided by which he 
could reach the position he was required to occupy while the train 
was in motion. When the train started he was confronted with a sit- 
uation which involved the performance of a plain duty. The duty 
thus imposed was imperative, and there was no alternative. To say 
that it was not his duty to accompany the train which had been plac- 
ed under his control by the master, would be unjust, and under thèse 
circumstances it cannot be insisted that the défendant was acting con- 
trary to the orders of the company or doing anything inconsistent 
with the faithful performance of his duty. If the conductor had on 
this occasion refused to board his train as it pulled out, and thus per- 
mitted the same to proceed on its way, it would hâve been tanta- 
mount to an abandonment of the trust reposed in him as the cap- 
tain of the train and a flat refusai to perform his duty as required in 
that respect. It therefore seems clear to us, under ail the circum- 
stances, that the conductor was engaged in the performance of his 
duty in attempting to go upon the top of the car by climbing the lad- 
der which had been provided by the master for that express pur- 
pose, and this is especially true in view of the fact that no other means 
were provided by which he could hâve reached any portion of the 
train wherein he was required to perform the duties incident to the 
relation which he sustained to the master. 

That the plaintifï had seen the standpipe in question and knew its lo- 
cation is not disputed, but there is not a scintilla of évidence to show 
that he ever saw a box car pass it so as to be able to observe the space 
between it and the car, nor was there any évidence to show that he 
had ever passed it while on a box car, or that he had ever seen any 
one attempt to climb the ladder at a time when the car was passing 
this particular point. In other words. he had knowledge of the exist- 
ence of the standpipe and its relative position to cars while passing 
it in a gênerai way, but there is nothing to show that he had any 
knowledge as to the increased hazard resulting from the close proxim- 
ity of the standpipe to the center of the track. 

In the case of Texas & Pacific Ry. Co. v. Swearingen, 196 U. S. 
51, 25 Sup. Ct. 164, 49 L,. Ed. 382, in discussing this phase of the 
question, among other things, it is said: 

"Knowledge of the increased hazard resulting from the dangerous proximl- 
ty of the seale box to the north rail of track No. 2 could not be imputed to 
the plalntlfC slmply because he was aware of the existence and gênerai loca- 
tion of the scale box." 

As we have already said, the master owes to the servant the ab- 
solute duty of furnishing a reasonably safe place wherein to work, 
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and the servant when entering upon employment may assume that a 
reasonably safe place bas been furnished for that purpose. In the 
case just quoted it is held that the knowledge of an attendant danger 
in a case Hke the one at bar cannot be imputed to the plaintiff simply 
because he knew of the location of such attendant danger. To es- 
tablish a différent rule would be to abrogate the rule which requires 
the master to furnish the servant a reasonably safe place wherein to 
work, and, while it is the rule that one seeking employment assumes 
the risk incident thereto, the rule is predicated upon the principle 
that in the first instance the master will, by exercising that care and 
caution which devolve upon a prudent person, provide a reasonably 
safe place wherein the servant is to work, and in doing so it is un- 
doubtedly the duty of the master to provide against erecting or main- 
taining any kind of fixtures which must of necessity resuit in injury 
to the servant in the performance of the duties incident to his employ- 
ment, and which he is liable, under emergencies like the one on this 
occasion, to be called upon to perform, and while the servant (once the 
master performs his duty) assumes those risks that are common and 
incident to his employment in a particular line, yet this does not mean 
that he assumes risks which are incident to the négligence of the mas- 
ter in the first instance. In other words, if the master bas complied 
with the rule as to the degree of diligence imposed upon him, then 
the servant assumes the risk incident to his employment; but hère 
there was a failure on the part of the master to furnish a reasonably 
safe place wherein the servant was called upon to work by placing the 
standpipe at such a distance from the center of the track as to permit 
the servant under such circumstances to board a moving train in safe- 
ty in such emergency. 

In the case of Riley v. W. Va. Cent. & P. R. Co., 27 W. Va. 145, 
the court said: 

"It Is the duty of a rallroad company not only to furnish a reasonably 
well-constructed and safe railway and track for the use of its employés, 
but It must also exercise continued supervision over the same and keep them 
In good and safe repalr and condition." 

In that case the plaintiff, while acting as a brakeman în the em- 
ploy of the défendant on a train consisting of an engine and tender, 
was struck by a stump standing along the railroad and near the track. 
The stump originally stood some distance from the track, but, being 
in loose loamy soil, had by a slide produced by heavy rains slipped 
so near the track as to render it dangerous for one occupying the posi- 
tion the brakeman did on that occasion to attempt to pass the point 
where it was located. 

Among other things, it is insisted by the plaintiff in error that, 
if the conductor on this occasion had stepped round the end of the 
car on the sill, he could hâve avoided the accident. This is a degree 
of diligence which we do not think he was called upon to exercise 
under the peculiar circumstances by which he was surrounded on that 
occasion. When he came out of the dispatcher's office the train was 
in motion, the night was dark, and, in order to perform the duties in- 
cident to his employment, he was required to act promptly, and under 
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thèse circumstances to hold that he was guilty of contributory négli- 
gence in that he neglected to anticipate a danger of which he had no 
actual knowledge, by stepping round to a point where he was not re- 
quired to go in order to reach the place where he was to perform the 
duties incident to his employment, would be unreasonable and with- 
out précèdent. The ladder which the défendant in error was as- 
cending was placed upon the side of the car to be used by him for the 
purpose of ascending the car when leaving the station, and at other 
times when he was required to board the car. Then to require him 
to do this and erect and maintain at the very place or near the place 
where this duty was to be performed a standpipe so near the railroad 
as to endanger his person in the performance of this duty we think 
was négligence, in that it was a failure to provide a safe place for 
him to work, because the work which he was then performing was re- 
quired to be done then and there, and in this instance the car was in 
motion, he had no time or opportunity to take a survey of the sur- 
roundings to see what dangers were near, and this adds strength to 
the position that, being in a situation of that sort, it devolved more im- 
peratively upon the railroad company to provide for his safety. 

We jiow corne to consider the various assignments of error. The 
first assignment is as to the action of the court in giving the instructions 
ofïered on behalf of the plaintifï below. The first instruction sub- 
mitted to the jury involves the question whether at the time the plain- 
tiff received the in jury he was engaged in his duties as conductor and 
in doing so exercised ordinary care, and the jury was told that they 
should find for the plaintiff, unless they should also fînd that the plain- 
tifï knew the standpipe was in such position as to be unsafe, or that 
he knew the position of the standpipe, and that from its position it was 
plainly observable to be unsafe. It is insisted by the plaintifï in error 
that this instruction under the évidence was improper, inasmuch as the 
évidence showed that he negligently assumed a position of known dan- 
ger, and that therefore this instruction should not bave been sub- 
mitted to the jury. We fail to find anything in the record from which 
it can be inferred that the plaintiff knew of the dangerous proximity 
of the standpipe. From the évidence it is shown that he only had a 
gênerai knowledge as to the location of the standpipe, and there is 
nothing in the record which shows that from the location of the stand- 
pipe it was plainly observable to be unsafe. In other words, in order 
to bring this case within the class of cases wherein it is held that the 
servant assumes the risk incident to his employment, it must appear 
that the danger was plainly obser\'able, and in this instance, inasmuch 
as there is want of proof to sustain the contention of the plaintifï in 
error, we are inclined to the opinion that the court did not err in sub- 
mitting the instruction complained of in the first assignment of error. 

In the case of Choctaw, O. & G. R. Co. v. McDade, supra, it is said : 

"The question of assumption of risk Is quite apart from that of contributory 
négligence. The servant has the rlght to assume that the master has used due 
diligence to provide suifable appliances in the opération of his business, and 
he does not assume the risk of the employer's négligence In performing such 
duties. The employé is not obliged to pass Judgment upon the employer's 
méthode of transacting his business, but may assume that reasonable care 
wUl be used In furnlshlng the appliances necessary for Its opération. This 
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rule Is subject to the exception that where a defect is known to the employé, 
or Is so patent as to be readily observed by hlm, he cannot continue to use the 
détective apparatus in the face of the knowledge and wlthout objection, 
without assuming the hazard incident to such a situation. In other words^ 
If he knows of a defect, or it Is so plalnly observable that he may be presumed 
to know of It, and continues In the master's employ without objection, he 
is taken to hâve made hls élection to continue in the employ of the master, 
notvirithstandlng the defect, and, in such case, cannot recover." 

We hâve carefully considered instruction No. 2 given for the plain- 
tiff below, and we are of opinion that the contention of the plaintifï 
in error is without merit. This instruction practically embodies the 
statement of the law as contained in the case of Choctaw, O. & G. R. 
Co. V. McDade, supra. 

As to instruction No. 3, which is to the efïect that the plaintifï be- 
low had the right to assume that the défendant had exercised reason- 
able care in the préparation of the place wherein he was to work, 
and that he was not required to exercise reasonable care to acquaint 
himself with the condition thereof, but that under the circumstances 
he assumed the péril and extra hazard not incident to his employaient 
only for defects known or plainly observable by him, we think is cor- 
rect. 

In the McDade Case, cited, the court below charged the jury that 
the plaintifï could not recover if he knew of the position of the water- 
spout, or by the exercise of ordinary care on his part ought to hâve 
known of it. The Suprême Court, in discussing this phase of the 
question, says : 

"The charge of the court upon the assumption of risk vras more favorable 
to the plalntlfC iii error than the law required, as It exonerated the rallroad 
Company from fault If In the exercise of ordinary care McDade might hâve 
dlscov'ered the danger. Upon this question, the true test is not in the 
exercise of care to dlscover dangers, but whether the defect is known or plain- 
ly observable by the employé." 

In other words, it being the duty of the master in the first instance 
to furnish the servant a reasonably safe place wherein to work, the 
servant is not required to exercise reasonable care to discover dangers ; 
but he is chargeable with knowledge of any and ail defects that are 
plainly observable, and he assumes ail risks incident thereto. 

We do not think it necessary to consider seriatim the remaining as- 
signments of error, inasmuch as we hâve discussed generally the prop- 
ositions involved therein and are of opinion that the rulings of the 
court below on the varions propositions were correct. 

This case was tried with great care and ability by the leamed judge 
below, and ail controverted questions of fact were submitted to the 
jury, and we think the findings of the jury were justified by the testi- 
mony, and that there was no error in the principles of law enundated 
by the court. 

The décision of the court below is affirmed. 

Afiirmed. 
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HARMON V. SPEAGUB et aL 

SPRAGUB et al. v. CORNER. 

(Circuit Court of Appeals, Slxth Circuit July 23, 1908.) 

Nos. 1780, 1781. 

1. Insolvenoy— Prefbrued Claims. 

C, prior to the failure of a flrm of brokers, ordered them to purehase 
certain stock for dellvery. The purehase was made through another con- 
cern by the latter advanclng the purehase prlce, In accordance wlth the 
usual custom, and charging the amount to the brokers' gênerai account, 
retalnlng the stock in pledge. C. thereupon pald the brokers the amount 
due and requested that the certlflcates be transferred to hlm, but thls 
was not doue untll the firm suspended, wlthout having notified the pur- 
chaslng brokers to transfer the stock to C, whereupon It was sold as a 
part of the pledge for the brokers' gênerai account. Held, that such stock 
stock belonged to C, that the sale was wrongful, and that C. was there- 
fore entltled to a preferred elaim for the value thereof, agalnst a balance 
remalnlng to the crédit of the brokers on the sale. 

2. Same. 

D. & Co., a flrm of brokers, was ordered by H. to sell for hlm 20 shares 
of preferred Q. stock and to purehase 2.5 shares of G. Trust Co.'s stock. 
G. & Co. sold the Q. stock on the Chicago Exchange, realizing $2,0,57.50, 
In addition to commissions therefor, through another flrm of brokers. 
The 25 shares of G. stock was purchased wlth commissions for $7,.556.25, 
through another firm of brokers on the Cleveland Stock Exchange, and, 
both transactions being reported to H., he dellvered to D. & Oo. a eer- 
tlfleate for the 20 shares of Q. stock and .ps.75, whlch, wlth the pro- 
ceeds of the Q. stock, he directed to be applied to the purehase of the 
G. stock, leaving a balance due D. & Co. of $5,400, whlch a trust Com- 
pany had agreed to pay to D. & Co. on dellvery of the stock. On the sale 
of Q. stock, D. & Co. were credited wlth the selling prlce and charged wlth 
the stock, the charge belng balanced by the dellvery of the certiflcate, 
leaving D. & Co. credited on the books of tlieir correspondent wlth $2,057.- 
50. The trust company's stock, however, was never dellvered, and on D. 
& Co.'s failure the sale was canceled by thelr correspondent without loss, 
resultlng In net crédit to H. on D. & Co.'s books of $2,056.25. Held, that 
the purehase of the G. stock had never been consummated, and H. was 
therefore a mère créditer of D. & Co. at the tlme of thelr failure and 
was therefore not entltled to a preferred clalm on the surplus arlslng 
from the sale of other pledged collatéral belonglng to D. & Co. 

Severens, Circuit Judge, dissenting in part. 

Appeals from the Circuit Court of the United States for the North- 
ern District of Ohio. 

C. F. Taplin and J. E. Morley, for W. F. Spragtie and others. 
F. L. Taft, for Frank S. Harmon. 
T. H. Hogsett, for Horace B. Corner. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On and prior to January 9, 1906, 
Finley, Barrel & Co. was a firm engaged in business as stockbrokers, 
in Chicago. At the same time, Denison, Prior & Co. were similarly 
engaged m Cleveland. The former firm w^as one of the correspondants 
of the latter, which bought and sold stocks for customers through it, 
carrying the same, where a direct purehase was not made, upon mar- 
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gins. On January 9, 1906, Denison, Prior & Co. failed, owing Finley, 
Barrel & Co., $146,913.68. To secure this, Finley, Barrel & Co. held 
2,599 shares of the common stock of the American Ship Building Com- 
pany, 1,885 shares of the preferred stock of the United Boxboard & 
Paper Company, 70 shares of the common stock of the United Box- 
board & Paper Company, 50 shares of the common stock of the 
Quaker Oats Company, which securities, with the exception of 75 
shares of the Boxboard preferred stock, which was delivered free, 
were on January 10, 1900, sold eut, producing altogether $174,814.43. 
After paying the debt for which thèse stocks were pledged, Denison, 
Prior & Co. were left with a crédit balance of $36,311.69, which was 
turned over to the receiver. 

The contest is with respect to the distribution of this amount. 
Among the claimants were Horace B. Corner and Frank S- Harmon. 
Neither of thèse was a margin trader, doing business with Denison, 
Prior & Co., on a spéculative account for the purchase and sale of 
stocks. Corner gave a straight order to Denison, Prior & Co. to pur- 
chase for him 50 shares of Quaker Oats common. This purchase was 
at once eiïected through Finley, Barrel & Co. ; the latter advancing, 
in accordance with the usual custom, the purchase price, and charging 
the same to Denison, Prior & Co.'s gênerai account, retaining the 
stock in pledge. On November 27, 1906, Denison, Prior & Co. present- 
ed to Corner a bill for the purchase price of the stock including com- 
mission, and stated that the stock had been purchased for it in Chicago. 
Corner paid the bill and instructed Denison, Prior & Co. to hâve the 
certificate transferred for him. This they agreed to do and receipted 
the bill. A few days thereafter, not having received the certificate. 
Corner asked Denison, Prior & Co. about the matter, and they in- 
formed him that the certificate had not been received, but that they 
would deliver it in a few days, as soon as it was received from the 
transfer office. Nothing was done by Corner until the time of the sus- 
pension of the firm of Denison, Prior & Co., and the certificate was not 
delivered to him. Denison, Prior & Co. had never notified Finley, 
Barrel & Co. to transfer the stock for Corner. 

The claim of Frank S. Harmon grew out of the following facts: 
On January 4, 1906, he ordered Denison, Prior & Co. to sell for him 
20 shares of the preferred stock of the Quaker Oats Company, and at 
the same time ordered the firm to purchase for him 25 shares of the 
Guardian Savings & Trust Company stock. That day the firm execut- 
ed thèse orders in the following manner: By. selling 20 shares of 
Quaker Oats preferred stock on the Chicago Stock Exchange, for $103 
per share, realizing, after deducting commissions, -$2,057.50. This sale 
was made through Finley, Barrel & Co. The purchase of 25 shares of 
Guardian Savings & Trust Company stock was made at $302 per share, 
which, with the commission added, made $7,556.25. This purchase 
was made on the Cleveland Stock Exchange from the firm of Wright, 
McLoud & Baker. Both thèse transactions were reported to Harmon, 
and on January 5, 1906, he delivered to Denison, Prior & Co. a certif- 
icate for 20 shares of Quaker Oats preferred, and at the same time 
paid them $98.75, which, with the proceeds of the sale of the Quaker 
Oats stock, he directed to be applied on the purchase price of the 
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Guardian Savings & Trust stock, thus leaving a balance due Denison, 
Prior & Co. of $5,400, and it was then agreed that Denison, Prior & 
Co. should deliver the shares of the Guardian Savings & Trust Com- 
pany stock to the Citizens' Savings Trust Company, with which Com- 
pany Harmon had an arrangement whereby the bank was paid the bal- 
ance of $5,400, on the delivery of said Guardian Savings & Trust 
Company stock. Upon the sale of the Quaker Oats stock, on January 
4, Finley, Barrel & Co. credited Denison, Prior & Co.'s account with 
the selling price thereof, and charged their account with the stock so 
sold. Denison, Prior & Co. transmitted the certificate of Quaker Oats 
preferred stock delivered to it by Harmon to Finley, Barrel & Ce, 
which firm on receipt of the certificate on January 9, credited Denison, 
Prior & Co.'s account with the stock so received, making the net crédit 
on account of the transaction $3,057.50. On the 9th of January, the 
books of Denison, Prior & Co. showed Harmon to be owing said firm 
the sum of $5,400, and that the firm were carrying for his account 35 
shares of the Guardian Savings & Trust Company stock ; that Deni- 
son, Prior & Co. did not pay Wright, McLoud & Baker any part of the 
purchase price of the 25 shares of the Guardian Savings & Trust 
Company stock; that at the suspension of Denison, Prior & Ce, on 
January 10, 1906, said shares of stock were still in the possession of 
Wright, McLoud & Baker, and were held by that firm subject to the 
rules of the Cleveland Stock Exchange, which provide that, on the 
suspension of a member of the exchange, the sale shall be closed out, 
and any deficiency resulting therefrom shall be a lien on the seat of the 
firm so becoming insolvent. Instead of closing out the sale, the same 
was canceled, and no loss resulted to Denison, Prior & Co., and no 
charge was made against the seat of the firm on the Cleveland Stock 
Exchange. In closing out Harmon's account, Denison, Prior & Co. 
credited him with the sum of $7,556.25, leaving Harmon as a net crédit, 
$2,156.25. 

The master found with respect to thèse claims that neither Corner 
nor Harmon was entitled to any préférence over the other creditors. 
The court below sustained this holding as to Harmon, but took the view 
that Corner's claim stood by itself, that he had made a straight out 
purchase of the 50 shares of Quaker Oats stock, the stock was bought 
and identified, that Denison, Prior & Co. made out a bill for its price 
with commission, and that Corner paid this and was entitled to the cer- 
tificate. The stock therefore became and was his, and its sale as col- 
latéral pledged, under the gênerai agreement to secure Finley, Barrel 
& Co.'s account, was wrongful. Accordingly, the court took the view 
that Corner was entitled to receive out of the fund the entire proceeds 
of the sale of 50 shares of Quaker Oats stock which belonged to him. 
With respect to the claim of Harmon, the court took the same view the 
master did, that he was not entitled to participate in the fund. 

We agrée with the view taken by the court below of the Corner 
claim. It seems to be simply a case of following and identifying the 
proceeds of a sale of stock which belonged to Corner and should hâve 
been delivered to him instead of being sold. The rule in following and 
identifying trust funds is defined in the récent case of Board of Com- 
missioners of Crawford Co. v. Strawn, 157^ Fed. 49, 84 C. C A. 553. 
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That States the lâw of this court upon the subject. Thelaw regulating 
brokers and customers, and governing the relations which resuit from 
the purchase and sale of stocks, either directly or on margin, is discuss- 
ed by the Suprême Court of the United States, speaking by Mr. Justice 
Day, in the récent cases of Richardson v. Shaw, 209 U. S. 365, 28 Sup. 
Ct. 512, 52 L. Ed. 835, and Thomas v. Taggart, 209 U. S". 385, 28 
Sup. Ct. 519, 52 L. Ed. 845. It is unnecessary to go into any extended 
discussion or considération of the présent case which has no features 
distinguishing it from others of a like character. The stock was 
bought on the order of the Cleveland brokers, by the Chicago firm, for 
Corner, and was paid for by him ; the bill being seni him by the Cleve- 
land firm. When this was done, the stock belonged to Corner, and the 
certificate should hâve been sent him; but the Cleveland firm failed to 
do so, and, as a resuit, the stock was sold upon their failure, as col- 
latéral to satisfy the account of the Chicago brokers against them. 
We think this was done wrongfully. Corner owed neither the Cleve- 
land firm nor the Chicago brokers anything, and consequently the pro- 
ceeds of Corner's stock, which went into the fund at the sale, should 
go to him. 

As to the claim of Harmon, who was so unfortunate as to hâve the pro- 
ceeds of the Quaker Oats stock, sold by the Chicago firm, go to the créd- 
it of the Cleveland brokers just about the time they became insolvent, the 
Cleveland brokers had received Harmon's order to sell the Quaker Oats 
stock and then purchase 25 shares of the Guardian Savings & Trust 
Company stock. They, accordingly, gave the necessary instructions 
to carry out thèse orders ; but the program was never completed. The 
Chicago correspondent sold the Quaker Oats stock and credited the ac- 
count of the Cleveland brokers with its proceeds. The Cleveland bro- 
kers meantime had given instructions to a Cleveland firm dealing on the 
Cleveland Exchange to purchase the 25 shares of the Guardian Sav- 
ings & Trust Company stock, and the arrangement was made that upon 
receiving the proceeds of the Quaker Oats stock, with a small addi- 
tional sum, a Cleveland bank would advance $5,400 on the 25 shares of 
the Guardian Savings & Trust Company stock. This, however, was 
not done, because of the failure of Denison, Prior & Co. The pro- 
ceeds of the sale of the Quaker Oats stock, $2,057.50, with the amount 
paid them by Harmon, $98.75, making altogether $2,156.25, standing 
on the books of Denison, Prior & Co. to the crédit of Harmon, not 
being available for the purchase of the 25 shares of the Guardian Sav- 
ings & Trust Company stock, the sale of the latter was canceled, and 
no loss resulted to Denison, Prior & Co. During the intérim, the pro- 
ceeds of the sale of the Quaker Oats stock were held by Denison, Prior 
& Co. as a crédit for that amount, and stood there at Harmon's risk. 
The firm did what it could to carry out the instructions given by Har- 
mon, but before it could do so the failure came, and that put Harmon 
in tlie condition of any other créditer; the purchase of the 35 shares 
of the Guardian Savings & Trust Company stock not having been 
consummated. 

The fund for distribution hère arose from sale of stocks owned by 
original purchasers, and they only are entitled to share in the surplus 
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remaining after satisfaction of the debt for which they had been 
pledged by Denison, Prior & Co. None of the shares so included in 
the pledge belonged to Harmon. He has failed therefore to show any 
right to be paid eut of or share in the fund in the rcceiver's hands. 
Decree affirmed. 

SEVERENS, Circuit Judge, dissents as to disallowance of the Har- 
mon claim. 



THE SIMON DUMOIS. 

(Carcult Court of Appeals, Fourth Circuit July 22, 1908.) 

No. 732. 

Collision— Steamees Meeting in Fog. 

Evidence considered, and held not to establish tlie fault of a steamer 
outward bound from Baltimore for a collision wltU a meeting steamer 
in a fog as she was passing under tlie stem of an anehored schooner ; It 
being shown that she was navigated witti great care, at slow speed, and 
was outside of the dredged channel, on the anchorage grounds on her own 
side of the channel. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Francis S. Laws, and Arthur D. Poster (Poster & Poster, and John 
F. Lewis, on the brief), for appellant. 

Frederick M. Brown (Butler, Notman & Mynderse, on the brief), 
for appellee. 

Before GOPF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. This is an appeal from a decree in admi- 
ralty rendered by the District Court for the District of Maryland, 
at Baltimore. The appellant, the Di Giorgio Importing & Steamship 
Company, filed a libel against the steamship Simon Dumois, the ap- 
pellee, to subject the latter to the payment of the value of a cargo of 
bananas, laden on the steamship Iberia, alleged to hâve been destroyed 
as the resuit of a collision between the two said steamships near Ft. 
McHenry, in the harbor of Baltimore, on the 7th of March, 1904, 
which said collision is alleged to bave been caused solely by the fault 
of the Simon Dumois. The Iberia was bound for Baltimore, fully 
laden with the cargo aforesaid, and the Simon Dumois was outward 
bound, in ballast. The allégations of the libelant are: 

"The steamship Iberia with a perlshable cargo of bananas, left the quaran- 
tine station about 7 o'clock on the morning of the collision, bound for Balti- 
more, ïhe weather was foggy at starting, but the pilot was able to pick up 
the buoys which mark the northeastern boundary of the channel, and pro- 
ceeding at a speed of about two knots an hour, and blowing fog signais at 
regular intervais, he continued along the Une of thèse buoys, near enough to 
distinguish the numbers on some of them, until those on the bridge sighted the 
topmast of a four-masted schooner lying at anchor on the southwesterly 
side of the channel and partially across it. No change was made in the course 
of the Iberia untll she reached a point about 700 feet from the stem of the 
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schooner, when » fog whistle was heard coming from the vlclnlty of the 
schooner and on the port bow of the Iberia. The Iberia answered with a 
fog Bignal and ported her wheel, and almost immedlately thereafter a steamer 
(which subsequently proved to be the Dumois) loomed up, coming around the 
stern of the schooner, and headed dlrectly across the channel and the Iberia's 
course. The wheel of the Iberia was at once put hard aport, the angines were 
reversed, and signais given. Withln a space of time estimated from a half a 
minute to a minute, the Ehimois, continuing her course across the channel, 
struclj the Iberia on her port side, just forward of amldships, and sunk her. 
The Iberia, at the Instance of the collision, was stopped, or practlcally so. 
After the collision the Iberia drifted with the tlde In the direction of Ft 
McHenry, where she flnally took bottom some four hours later. The Dumois 
left the harbor of Baltimore outbound about 7:15 a. m. on the same morning. 
The weather was hazy and raluy, and the pilot laid her course 'on the 
southernmost edge' of the channel untll he had passed opposite Ft. McHenry, 
when he ported hls wheel about two points and devlated from hls course 
about 100 feet In order to pass under the stern of an Inbound schooner. After 
clearing the schooner the wheel was starboarded, and the vessel again 
brought upon her channel course and steadied, when a four-masted schooner 
at anchor was abserved about a mile ahead, lying over the southern edge of 
the channel. The vessel was under full speed at this tlme, but shortly there- 
after a heayy fog bank was seen ahead, which completely enveloped the 
schooner. The steamer continued until wlthin about 100 feet of the fog 
banks, when she reduced her speed to slow, and blew fog whistles. This 
course was held for 10 or 12 minutes, until the schooner was seen in the fog 
about 150 feet away, and almost ahead, when, in order to avold the schooner, 
the engines were stopped and the wheel hard astarboarded, to pass under her 
stern. This altered the course of the steamer from parallel with the channel 
to almost directly across it. After clearing the schooner orders were given to 
port the wheel and go slow ahead, but before «iither could be exeeuted a fog 
whistle was heard from the Iberia. The engines were ordered reversed, but 
before any of thèse orders could be carried out the Dumois' headway had ear- 
ried her across the channel and brought her into collision with the port slde 
of the Iberia with sufflcient force to crush In her side. At the tlme of the 
collision the Iberia was cargo laden and drew 19 feet of water, whlle the 
Dumois was light and drew but 14 feet 6 Inches of water." 

The libelant further insisted that the colh'sion occurred on the north- 
easterly side of the ship's channel and somewhat astern of the anchor- 
ed schooner before referred to, and that the disaster was due to the 
fact that the Dumois, in her efforts to avoid striking the schooner, 
had turned and was steering diagonally across the channel and into 
the path of the incoming Iberia, so that, whilst the Iberia was pro- 
ceeding in her due course, the Dumois, by this misdirection of her 
course, was the soie cause of the collision. On the other hand, the 
appellee, in the answer, insists that the Simon Dumois, at the time of 
the coUision, was navigating well on the outward bound one-half of 
the channel, and probably, if not on the anchorage ground, adjoining 
that side of the channel; that ail reasonablè skill, care, and prudence 
was used by the navigators in laying and maintaining a proper course ; 
and that when the collision of the two vessels was imminent, and as 
soon as the danger was discovered, ail proper signais were given by 
the navigators of the Dumois, and every means within their control 
was used to prevent the collision ; but that it took place, and was due 
not to the fault of the Dumois, but to surrounding conditions, over 
which her navigators had no control. 

Testimony was introduced both by the libelant and by the respond- 
ent relative to the facts and circumstances attending the navigation of 
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the two ships and the collision which occurred. Of course, there is, 
as generally in cases of this character, much contradictory testimony, 
which, however, was considered, as we readily gather, by the trial 
judge, whose duty it was, under the rules of évidence, to reconcile, 
if possible, conflicting testimony, but, if the testimony is so absolutely 
contradictory as to be incapable of reconcilation, then to accept such 
of it as he believes and disregard such as he does not. In this situ- 
ation the trial judge found the foUowing facts: 

''The collision occurred, I think, well wlthin 100 feet of the stem of the 
schooner, as Is established by the strong probatlve facts and testimony. It 
seems to me that the proof leaves no doubt that the Dumols was not In the 
channel at ail, but at the time of the collision was wlthin the water of the 
dredged-out anchorage ground to the south of the channel. There is ample 
proof that the Dumols was navlgatlng with great care. AU her officers were 
on deck, her flrst offlcer havlng been statloned on the bow as a lookout, and 
her master was wlth the pilot on the bridge. Her speed when the fog set In 
was slow, and when the schooner was seen, her engines were stopped. When 
the collision occurred, her engines were maklng full speed astem. I can flnd 
no particular In which it can be justly sald that the Dumols was In fault. As 
the Iberla is not represented In this lltlgation, I forbear to comment upon 
her navigation. * • * From a patient considération of ail the testimony, 
my conclusion Is that none of the faults charged against the Dumols hâve been 
Bustained." 

After a careful reading and considération of the testimony, we find 
no sufficient ground upon which to disturb thèse conclusions, and the 
decree of the District Court of Maryland is therefore afSrmed. 

Affirmed. 

NOTE.— The following is the opinion of MORRIS, District Judge: 

MORRIS, District Judge. This suit grows out of a collision which occur- 
red just outside the Inner harbor of the port of Baltimore on the morning 
of March 7, 1904, in a dense fog. The collidlng vessels were two small Nor- 
wegian fruit steamers, the Iberia, about 500 tons, and the Simon Dumois, 
about 428 tons net register. The Iberla, havlng made a voyage from Cuba, 
was enterlng the port wlth a cargo of bananas belonging to the llbelant. The 
Simon Dumois was without cargo, and had just left the port bound out to 
sea. The collision occurred in the dredged channel or anchorage ground, 
something over a mile below the entrance to the inner harbor at Ft. Mc- 
Henry. 

The Iberia had remalned at the quarantlne dock the nlght before, and a 
little after 7 o'clock in the morning, with a llcensed pilot in charge, she got 
under way to corne to her dock in the harbor. There was a dense fog, and 
her pilot testifles that she came slowly, blowing fog signais. The pilot says 
he was running the channel course N. W. by N. and observing as he passed 
them the channel buoys, indicating the northern side of the channel. He 
sighted a four-masted schooner at anchor, seeing the tops of her masts above 
the fog, and, when close to the schooner, he heard a fog whistle on his port 
bow. He ordered his helm to' port, and dlscovered a steamer (the Simon Du- 
mois) coming out from under the stem of the four-masted schooner about, as 
he States, 700 feet off. He then ordered his helm hard aport and bis engines 
full speed astern, but In a few (560) moments the Dumois ran Into the Iberla, 
striking her on the port side about amidship, making such a hole in her that 
she gradually settled, and, drlfting with the wind In the direction of Ft Mc- 
Henry, flnally sank, and her cargo of bananas was a total loss. 

The case stated In the answer flled on behalf of the Simon Dumols Is: That 
she had left the port of Baltimore on the same morning at 7:30 a. m., at 
which place the atmosphère, although misty, was good for seeing. That she 
passed outside Ft McHenry in the channel, and was proceeding on a course 
S. E. by S. parallel with this course and to the southward of the center of 
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the channel, when a thlck fog was encountered. That she then slowed her 
speed and blew fog signais, and was about to anchor and had stopped her 
englnes for that purpose, when a four-masted sehooner was observed nearly 
ahead showlng her starboard side wlth her bow pointing away from the chan- 
nel to the south and west. The Dumois' course was then shaped to pass un- 
der the schooner's stern. The order had been glven slow ahead, when the 
Iberla was seen approaching through the dense fog. The Dumois' englnes 
were reversed, but notwithstandlng the two steamers colllded, and the bow of 
the Dumois punched a hole in the port side of the Iberia a little forward 
amidship. 

This libel was flled by the owner of the cargo of the Iberia, charging the 
Dumois wlth the loss of the Iberia's cargo and alleging that the Dumois was 
in fault in the following particulars, viz.: 

(1) In failing to maintain the proper course for outbound vessels on the 
rlght-half side of the channel. 

(2) In failing to blow proper fog signais. 

(3) In going too fast under the circumstances and failing to slow down. 

(4) In failing to stop and reverse. 

(5) In failing to hâve a sufficlent lookout. 

The owner of the cargo in institutlng thIs suit was under the embarrass- 
ment of having no help from those navigating either of the ships. They were 
both Norwegian vessels, and were both insured by the same underwriters. 
Shortly after the collision there was an officiai inquiry held by the Norwegian 
consul at Baltimore, the flndlng of which was that the collision was caused 
by unavoidable accident The Iberia having sunk, her crew were soon re- 
turned to Norway, and what thelr testlmony might be could not be ascer- 
tained. 

The faults alleged agalnst the Dumois now relied upon by the libelant after 
the testimony has ail been presented and after the llbelant's proctors hâve 
been able to carefuUy conslder It, are: 

(1) Attemptlng to navigate down the channel when a vessel could not be 
seen more than half a ship's length ofC and when those In charge of the 
Dumois knew that the schooner was lylng In the channel, and should hâve 
known that an attempt to pass her might carry the Dumois so far into the 
channel as to obstruct inbound vessels. 

(2) In standing too close to the anchored schooner before changlng the Du- 
mois' course in order to pass under the schooner's stem. 

(3) In directing the course of the Dumois across the channel in her effort to 
avold the schooner. 

(4) In not keeping to the side of the channel which lay to her starboard. 

AJB to the course of the Dumois wlth regard to the channel, there are cir- 
cumstances and testlmony which flx that wlth more than usual certainty. 
The four-masted schooner was fast to the ground. She had been there for 
two days for the reason that the pin holding the forward part of her center 
board had broken, and the center board had dropped down below her keel 
some 12 to 16 feet. She drew 19 feet, and the additlonal draft of the center 
board would make her draw 30 to 35 feet. In conséquence of this, while be- 
Ing towed into an anchorage, she fetched up against the mud bank at the 
anchorage ground. That fixes her position on the southwesterly edge of 
the dredged anchorage ground adjoinlng and parallel wlth the channel prop- 
er. The dredged anchorage ground is 400 feet In width, and the width of the 
channel is 600 feet. It seems to be conclusively proved that the Dumois 
before she starboarded her helm to pass, under the stem of the schooner 
was on a course well to the southwest of the southwestem edge of the 
channel, which was the edge on her starboard side. The mate of the schoon- 
er was on the deck on watch, and rlnging the schooner's bell on account of 
the fog. He was watching the two approaching steamers, and had nothing 
else to do but to observe them, and was interested in doing so because they 
were both coming towards his vessel. He testifles that the Dumois was 
approaching on his starboard bow and the Iberia on hIs port beam. They both 
oontinued he States untll about 150 feet off, when both headed more to the 
north and eastward In order to pass his stern ; that the Dumois passed about 
80 feet from the scliooner'a stem, and then they coUided, &a h» testifles. 
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about 100 feet from the schooner's stern. This Is the testlmony of a wltness 
who from a statJonary vessel saw the collision. It seems to me It fixes with 
certainty that the place of collision was well to the southwestward of the 
center Une of the channel, and that the Dumois deflected from her course 
along the southwestern edge of the channel only so far as was absolutely re- 
qulred to pass under the stem of the schooner, whlch was aground outside 
of that edge on the edge of the dredged anchorage ground. The schooner's 
stern dld not project at right angles towards the channel, but she was lying 
at an angle at about 40 degrees to it, wlth her stern polnting nearly north 
and her bow nearly south, the course of the channel being N. W. by N. and 
S. E. by S. In his testimony the schooner's mate also states that, when ap- 
proaching the schooner, both steamers were going at a moderate speed, the 
Iberia with a little more speed thao the Dumois, and that both were blowing 
fog signais. He testifies that he heard the bellg to reverse on the Dumois 
before she had reached the schooner's stern. He observed an officer and a 
couple of sallors on the bow of the Dumois worklng wlth her anchor. Thla 
testimony, confirmed as It is by wltnesses from the Dumois, establlshes, not 
only that the collision tooli place near the western edge of the channel, but 
also that the Dumois passed the schooner's stern at a distance of less than 
50 feet, the mate says 25 feet, eertalnly as close as It was reasonaWy safe 
to go. The testlmony of the captaln of the schooner who came on deck just 
at the moment of the collision gives as hls observation that both steamers 
were going very siowly. 

The Hcensed Maryland pilot who was navigating the Iberia testlfles that 
the Iberia was close to the buoys on the eastern edge of the channel, but it is 
Impossible to reconcile this location with established facts, and, when flrst 
examined (about 10 months doser to the collision in point of time), he stated 
that "the collision occurréd about 100 feet astern of the schooner whlch ves- 
sel was lylng on the south side of the channel." He testifies that, when he 
and the master of the Iberia, about 7 o'clock on the morning of the collision, 
observed the dense fog whlch prevailed at the quarantine groimd, he expressed 
to the master his opinion that it was not prudent to start with the fog so 
thlck, but that the anxiety of the master to get to port prevailed upon him 
to try It. He testifies that when he flrst heard the fog signal of the Dumois, 
he put his helm to port and contlnued hls speed of slow ahead until the Du- 
mois came in slght coming out from underneath the schooner's stem, and he 
then gave the order hard aport and fuU speed astern. 

Gray, the licensed Marjiand pilot In charge of the Dumois, testifies that at 
7:30 a. m., when he got the Dumois under way to take her from the dock in 
the harbor, there was no fog, that it was ralning, but one could see a mile or 
two ; that he passed out by Ft. McHenry keeping to the southerly edge of the 
channel, and he saw about a mile ofC a four-masted schooner at anchor, and 
he straightened on his course with the four-masted schooner a little on hls 
Btarboard bow, Intending to pass the schooner about 100 feet astern of her; 
that just then there appeared between the Dumois and the schooner a heavy 
fog bank and the Dumois englnes were slowed and she blew fog signais ; thaf 
the Dumois very soon entered the fog bank, and the pilot concluded to anchor 
and gave orders to get the anchor ready. Just as he had about concluded to 
let go the anchor and had stopped the Dumois englnes, he saw In the fog thé 
four-masted schooner only about 150 feet away, and thought It would be 
too close to her to anchor at that place, and concluded to pass around under 
the schooner's stern and anchor on the other side of her. He then starboarded 
his wheel, and got the schooner about two points on hls starboard bow, but 
had nearly lost his headway. He was about to order his engines slow ahead 
when he saw the Iberia about two points on hls starboard bow and about 
two lengths away, apparently going wlth some speed. He immediately slgnaled 
the engine room full speed astern, and blew reversing signais, but the vessels 
came together, the Dumois bow strlklng tlie Iberia a light blow amldshlp. 

Olsen, the man at the wheel on the Dumois, testifies that, when the Dumois 
reached the schooner, the schooner was dlrectly ahead, and that to elear her 
the pilot ordered the helm hard astarboard, and the Dumois had just cleared 
the schooner's stem whep the Iberia was struck ; that before they struck he 
received an order to port bis wheel; that the Dumois englnes had stopped 
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before the Iberia was seen, and when she was seen the order was full speed 
astem. He testlfles that the Iberia had considérable headway as he could see 
foam under her bow. 

Lindbow, the first offlcer of the Dumols, who was on the bow, testlfles that 
the second mate and two seamen were also on the bow gettlng the anchor 
ready, but that he was exclusively engaged In actlng as lookout; that he 
saw the Iberia coming with such speed that there was foam under the bow. 

Johannasen, one of the seamen who was on the bow ready to let go the an- 
chor, testlfles that he heard the first ofiieer (actlng as lookout) report the 
Iberia on the Dumols' starboard bow, and that she was coming fast as he 
could tell by the waves under her bow. 

Christlansen, the chlef englneer of the Dumols, testlfles that the Dumols 
went out of the harbor at slow speed, then three or four minutes at full speed, 
and that then he heard the fog signais of the Dumols and recelved an order 
to go slow and went slow four or flve minutes, and then recelved order 'to 
stop the englues, and that the engines were stopped flve or six minutes ; that 
then he recelved an order to go slow ahead, but had only made two or three 
révolutions when he recelved thé order full speed astern, and had made eight 
or ten révolutions full speed astern when the vessels struck. 

Capt. Nieuwejaar, the master of the Dumols, who was with the pilot on the 
bridge, testlfles that, when he could first see the schooner after she was hld- 
den by the fog, she was about half a shlp's length from the Dumois' stem; 
that she was on hls starboard bow, but he could see part of her starboard 
slde as weli as the whole of her port side; that at the moment of the col- 
lision the Dumois was so near to the schooner that he could bave talked to 
persons on board of her, not belng over 30 to 40 feet away ; that, as soon as 
the Dumois cleared the schooner's stern, her wheel was ordered to port, in 
order to direct the course of the Dumols to her proposed anchorage, but the 
Dumols was nearly stopped and without steerageway, and the order had not 
taken effect when he saw the Iberia rlght upon them and the order was given 
to put the Dumols engines full speed astern and reverse signais were twice 
blown before the collision ; that tlîe only fault he attrlbuted to the Iberia was 
that she had too much speed. 

From a patient considération of ail the testimony, my conclusion Is that 
none of the faults charged against the Dumols bave been sustained. 

After the testimony was ail produced in court and the case had been fully 
presented and argued by proctors on both sldes, the learned and zealous proc- 
tors for the libelant obtained leave to file a brlef, and in their most carefuHy 
prepared brlef and as the resuit of ail the testimony they formulated the 
tour several faults of which they contend that the Dumois was gullty. 

First. That she attempted to navigate down the channel in a fog so dense 
,that a vessel could not be seen more than half a length ahead, and when they 
knew that the four-masted schooner was lying partly across the channel and 
that the attempt to pass her might carry the Dumols beyond the mlddle of the 
channel to the obstruction of the incomlng vessels. With respect to the charge 
of fault in navigating In so dense a fog, it is to be borne in mind that, when 
the Dumois left the harbor to proceed to sea, there was no fog, and that the 
fog bank came up the river from the southward after the Dumois entered the 
channel below Ft. McHenry, and that she almost immediately stopped her 
engines and prepared to anchor and would hâve anchored before the collision, 
«xcept that the four-masted schooner which was grounded on the edge of 
the anchorage ground made it seem reasonably prudent and necessary to get 
past her before anchoring. The Dumois was Intendlng to anchor as soon as 
she reasonably could after the fog came on and was gullty of no fault under 
ail the clrcumstances, belng out of the fairway, in seeking a safe place in 
which to cast anchor. 

The second fault charged Is "in standing too close to the anchored schoon- 
er before changing her course in order to pass under the schooner's stern." 
It was proper for the Dumois to keep away from the eenter of the channel 
as much as possible, and to do this it was proper to pass close under the 
schooner's stern which to some extent extended out northerly from the South- 
ern bank of the dredged quarantlne anchorage adjoining the southem edge of 
the channel. I cas see no grounds wbatever for the contention that ke^>- 
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Ing as close as possible under the stern of the schooner and as far away as 
possible Irom the center of the channel was not proper navigation for the 
Dumois. 

The thlrd fault chargea is that the Dumois directed her course across the 
channel in her effort to avold the schooner. I thlnk the manlf est prépondérance 
of testimony does not support this charge. I do not thlnk the Dumois ever 
was to the north of the center of the channel or near to it, I do not thlnk the 
proof establishes that the Dumois by starboarding her helm changed her 
course more than two points from S. E. by S. the course of the channel, in 
order to pass under the schooner's stern, and that was at a tlme when she 
hardly had sufflcient speed for steerage waj and the order to port was Im- 
mediately glven as soon as the schooner was cleared, but the order full speed 
astern came so quickly after it that the order to port did not hâve any ef- 
feçt. 

The fourth fault charged Is that the Dumois violated the rule requlrlng 
steam vessels in narrow channels when it is safe and practicable to keep to 
that side of the falrway or mldchannel whlch lies on the starboard side of 
such vessel. The prépondérance of proof does not support this charge. The 
channel at the place of collision is 600 feet wide. Adjoining this to the south 
and west is the dredged anchorage whlch is 400 feet wide, making the whole 
width of the deep water 1,000 feet. The schooner was aground by reason of 
the dropplng down of the center board on the southerly and westerly edge 
of the anchorage ground. The collision occurred, I thlnk, well withln 100 
feet of the stern of the schooner as is established by the strong probative 
facts and testimony. It seems to me that the proof leaves no doubt that 
the Dumois was not in the channel at ail, but at the tlme of the collision 
was withln the water of the dredged out anchorage ground to the south of 
the channel. 

There is ample proof that the Dumqls was navigated with great eare. Ail 
her officers were on deck, her flrst officer having been stationed on the bow as 
a lookout and her master was with the pi lot on the bridge. Her speed when 
the fog set in was slow, and when the schooner was seen her englues were 
stopped. When the collision occurred, her engines were backlng full speed 
astern. 

I can flnd no partlcular In whlch It can be Justly said that the Dumois was 
in fault. As the Iberia Is not represented in this litlgation, I forbear from 
comment upon her navigation. 

I will slgn a decree dismlssing the Ubel. 



PRIDMORB V. PUFFER MFG. CK». et aï. 

(Circuit Court of Appeals, Fourth Circuit. July 28, 1908.) 

No. 804. 

1. Bankeupict— Peopeety Passing to Trustée— Passin g of Titi,e to Pbop- 

EBTY PUECHASED BY BANKEUPT. 

A bankrupt corporation had contracted with petitioners for the pur- 
chase of machinery to be pald for In cash, in one case on dellvery and in 
the others when it should be Installed by the sellers. In each case the 
machinery was shipped, and had reached the station of destination, and 
was in possession of the rallroad company, wh«n the bankrupt became In- 
solvent and a receiver was appolnted, who removed the machinery; but 
it had not been unpacked when the trustée in bankruptcy was appolnted. 
Eeld, that the title had not passed from petitioners and did not vest in 
the trustée, and that each was entitled to reclaim its property. 

2. Sales — Conditional Sales undee South Oaeolina Statdte. 

Clv. Code S. C. 1902, § 2456, requlrlng contracts of condltional sale, 
where title is reserved in the seller, to be recorded, has no application to 
a sale of machinery to be paid for in cash when delivereâ, or when In- 
■talled by the seller. 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the District of South Carolina, at Charleston, in 
Bankruptcy. 

W. S. Hall, Jr., for petitioner. 
J. C. Otts, for respondents. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

PRITCHARD, Circuit Judge. The bankrupt, Lipscomb Silicia 
Springs Company, agreed to purchase on September 6, 1906, from 
the Liquid Carbonic Company, Chicago, 111., one carbonator and fix- 
tures at an agreed price of $435, payable in cash when installed by 
the vendor. The carbonator and machinery were shipped in the 
months of November and December, and before the goods arrived 
and could be erected the bankrupt was placed in the hands of a re- 
ceiver by the state court of South Carolina. At that time the ma- 
chinery was taken in hand by the receiver appointed by the state court, 
and had not been unboxed or placed in position by the vendor. This 
machinery was shipped to Gaffney, S. C, and was in the dépôt of the 
Southern Railway, when the Lipscomb Silicia Springs Company went 
into the hands of a receiver in December, 1906, and was hauled from 
the dépôt to the springs by the receiver some time in December. It 
is now in the hands of the trustée, and unboxed, and title is still in the 
vendor. 

On the 18th day of October, 1906, the International Harvester Com- 
pany of America agreed to sell the Lipscomb Silicia Springs Company 
one three horse power gasoline engine for the sum of $170 cash when 
the engine was installed. At the time the Lipscomb Silicia Springs 
Company was placed in the hands of a receiver this engine had been 
hauled from the dépôt down to the springs, but had not been unpacked 
or erected. In this case the vendors were to erect the machinery, 
and after it was tested, if found to be satisfactory, the Lipscomb Sili- 
cia Springs Company were to pay cash the price agreed upon. 

On October 18, 1906, the Lipscomb Silicia Springs Company agreed 
to purchase one carbonator and fixtures from the Puffer Manufac- 
turing Company, at an agreed price of $300, cash on receipt of the 
goods. This property was at the dépôt when a receiver was appoint- 
ed and had not been delivered to the bankrupt. This machinery is 
now in the possession of the trustée and has never been unpacked. 
After the Lipscomb Silicia Springs Company had been placed in the 
hands of a receiver, a pétition for involuntary bankruptcy was filed 
by creditors against the corporation, and Lipscomb Silicia Springs 
Company was duly adjudged a bankrupt. 

The trustée took charge of ail of the property, which had been gath- 
ered together by the receiver; but before the trustée was appointed 
the vendors in each case had notified the receiver that they claimed 
the property in dispute, as testified to by E. F. Lipscomb, who was 
appointed receiver by the state court. It also appears from the évi- 
dence that after the machinery was ordered and shipped to Gaffney, 
S. C-, the Lipscomb Silicia Springs Company was placed in the hands 
163 F.— 32 
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of a receiver before either of the vendors had an opportunity to come 
to Gaffney and erect the machinçry according to the agreement to 
purchase, and it was never accepted by the Lipscomb Silicia Springs 
Company. 

Thereafter each of the petitioners filed their pétition in the court 
of bankruptcy, asking that the property in dispute be delivered to them. 
The trustée in bankruptcy duly filed his return, and contended that 
the property in dispute was in the hands of a receiver when he was 
appointed trustée in bankruptcy, and that the same was held by him 
in trust for the benefit of the creditors of the bankrupt. A hearing 
was had before the référée in bankruptcy, G. W. Speer, Esq., who 
held that the title to the property was vested in the trustée in bank- 
ruptcy for the benefit of intervening subséquent creditors, inasmuch 
as there was no record of the contracts reserving the title in the ven- 
dors until the purchase money was paid. The claimants petitioned 
the United States District Court to superintend and revise the déci- 
sion of the référée, upon the ground that the title to the machinery 
in dispute had not left the vendors and had not passed to the vendee, 
because under the agreement to purchase it was the duty of the ven- 
dors to place the machinery in position, to erect it, and, after it was 
approved by the vendee, the Lipscomb Silicia Springs Company, bank- 
rupt, it was to be paid for in cash, taking the position that there was 
no intention to make a contract of a conditional sale, no chattel mort- 
gage was executed or intended to be executed, and that the vendors 
could not collect for the machinery until the same was placed in posi- 
tion, erected, and approved by the purchaser. 

The learned district judge held that there was some question as to 
the delivery of the machinery in dispute, but under his view of the 
case it was governed by the case of York Manufacturing Co. v. Cas- 
sell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, and Hewit v. Ber- 
lin Machine Works, 194 U. S. 396, 24 Sup. Ct. 690, 48 L. Ed. 986, 
holding that the trustée in bankruptcy could not take any higher title 
to the property in dispute than that held by the bankrupt; and as 
against the vendors no recording of any chattel mortgages, if there 
had been chattel mortgages, was necessary as between the vendor 
and the vendee. From this décision the trustée in bankruptcy peti- 
tioned this court to superintend and revise the décision of the court 
below upon the ground that the learned judge erred in not holding 
that the contracts in question were of a character such as are required 
to be recorded under section 2456, vol. 1, Code of Laws of South 
Carolina, in not holding that whether the title to the property passed 
to the bankrupt or not, did not affect the right of subséquent cred- 
itors of the bankrupt, who had no notice of the secret agreement be- 
tween the claimants and the bankrupt, whose rights as subséquent 
creditors are superior to those of the claimant. 

The sole question presented is as to whether the property mentioned 
in the pétition passed to the bankrupt company. The détermination of 
this point settles the question at issue in this controversy. It is well 
settled that the trustée can only take such title as is vested in the bank- 
rupt at the time the bankruptcy proceedings are instituted. In the 
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case of York Manufacturing Co. v. Cassell, 201 U. S. 353, 26 Sup. Ct 
484, 50 L. Ed. 782, Mr. Justice Peckham said: 

"Under the présent bankrupt act the trustée takes the property of the 
bankrupt, in cases unaffected by fraud, In the same pllght and condition that 
the bankrupt blmself held it, and subject to ail the equities Lmpressed upon it 
in the hands of the bankrupt." 

Th.e subject-matter of this controversy was heard before the district 
judge on a pétition to review the report of the référée, which denied 
the petitioners the restoration to them of certain machinery and other 
property in the possession of the trustée of the bankrupt company. 
The learned judge who heard the pétition reversed the décision of the 
référée and remanded the case, with instructions to deliver the prop- 
erty to the petitioners. In disposing of the case, the court said: 

"As to the two petitioners first named, it seems to me doubtful that the 
title to the property mentioned in the pétition ever passed to the bankrupt Com- 
pany. The machinery, etc., was sold by the flrst named for cash, to be paid 
for when installed under the superintendenee of the petitioners. It had 
not been unpacked or erected, and by the express terms of the contract the 
title remained in the petitioners. And the case of the International Harvester 
Cîompany is substantially of the same character. As to the claim of the 
PufCer Manufacturing Company, the testimony before me Is very slight. Ac- 
cording to my understanding of it, this company agreed to sell to the bank- 
rupt corporation oue Faithful carbonator, Ko. 3, for $300 cash, to be paid for 
on receipt of the goods. The goods were shipped, and arrlved at GafCney, 
and were in the warehouse of the railroad when Insolvency supervened. 
Apart, however, from thèse considérations, I am of opinion that the case is 
controlled by Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 
690, 48 Lr. Ed. 986, and Tork Manufacturing Company v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782. It has been strongly urged by eounsel 
for the trustée that Chesapeake Shoe Company v. Seldner, 122 Fed. 593, 58 C. 
C. A. 261, dedded by the Circuit Court of Appeals of this Circuit, is directly 
in point. The facts in that case are différent, and so Is the statute of Vir- 
ginia. That case, which was decided in May, 1903, was cited in the argument 
of eounsel before the Suprême Court in the Hewit Case; and, if the opinion 
therein is at variance with the later décision of the Suprême Court of the 
United States, the latter, of course, is controlling." 

It is manifest from the foregoing that the property in question nev- 
er passed to the bankrupt company and that the title remained in the 
vendor. Under thèse circumstances we are of opinion that the peti- 
tioners were entitled to the property, and that the ruling of the court 
below to that efïect was eminently proper. Notwithstanding that the 
court expressed some doubt as to whether the title to the property 
claimed by the Liquid Carbonic Company, of Hlinois, and the Inter- 
national Harvester Company of America, of Wisconsin, passed to the 
bankrupt company, we are of opinion, after a careful investigation of 
the évidence as well as the pleadings herein, that the title never passed 
to the bankrupt company. 

We hâve carefuUy considèred the contention of eounsel represent- 
ing the trustée, in which it is insisted that the statute of South Caro- 
lina (Civ. Code, § 2456), which relates to secret liens, appHes, and are 
of opinion that under the circumstances in this case the décisions re- 
lied upon to sustain such contention do not apply to the case at bar, 
and that this case is governed by the rule laid down by the Suprême 
Court of the United States in the case of York Mfg. Co. v. Cassell, 
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201 U. S. 352, 36 Sup. Ct. 481, 50 L. Ed. 782, and Hewit v. Berlin 
Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. 

For the reasons hereinbefore stated, the judgment of the district 
court is affirmed. 

Affirmed. 



CHESS et al. v. GRANT. 
(Circuit Court of Appeals, Fourth Circuit, July 30, 1908.) 

No. 799. 

1. Tbiai>-Admission of Evidence. 

Where a paper Is offered In évidence to the Jury, and a gênerai objec- 
tion Is made to its belng read, whlch Is overruled, an appellate court vrlll 
not hold such ruling to be error If the paper could properly be read as 
évidence for any purpose. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 46, Trial, § 226.] 

2. Bjectment— Evidence. 

In an action of ejectment, the record In a prlor suit agalnst the défend- 
ant to condenm rlght of way for a road over the property In controversy 
Is admissible In évidence to prove possession under clalm of title by 
défendant, where such fact Is pertinent to the Issues, although plalntlEC 
was not a party to such suit 

3. Same— Instructions. 

Instructions glven in an action of ejectment consldered, and, construed 
together, held to correctiy state the law applicable to the case. 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Clarksburg. 

John Bassel and George M. Hoffheimer, for plaintiffs in error. 

John W. Davis (Davis & Davis and Roy E. Guy, on the briefs), 
for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

PRITCHARD, Circuit Judge. This is an action of ejectment in- 
stituted in the Circuit Court of the United States for the Northern 
District of West Virginia, at Clarksburg, by the plaintiffs in error, 
together with their late brother, Walter Chess, now deceased, against 
the défendant in error, Edward M. Grant, for the recovery of a tract 
of land lying on Cheat river, in Monongalia county, W. Va., in the 
possession of the défendant in error. 

The déclaration demands a tract of 273 acres described by the metes 
and bounds of what is known as the "Ramsey & Shaw^ Patent," as to 
ail of which, except a tract of 10 acres, more or less, défendant in er- 
ror disclaimed, and as to said 10 acres he pleaded not guilty. There 
w^as a jury trial, resulting in a verdict for the défendant in error on 
which the court below rendered judgment after overruling the motion 
of plaintiffs in error to set aside the verdict and grant a new trial. 

We hâve examined the record in this case with great care, both as 
to the assignments of error relating to the instructions given by the 
court as requested by the défendant in error, as well as the one relat- 
ing to the admissibility of certain testimony offered by the défendant 



CHE8S V. GBÂNT. 501 

in error below. We are unable to discover any new or novel ques- 
tion from an examination of the record. This being a suit in eject- 
ment, the main question is as to the location of the land claimed by 
the plaintiffs in error which necessarily involves the true location of 
certain lines described in the conveyances offered in évidence by the 
plaintiffs below. 

As to the assignaient of error which relates to the admissibility of 
certain court records in a proceeding wherein an order was entered 
by the county court of Monongalia county, on the 9th day of Septem- 
ber, 1898, establishing a road across the land in controversy, this or- 
der was introduced in connection with the direct examination of the 
defendant's witness William Bayles. This order shows that the land 
proposed to be taken belonged to the witness Bayles, and the plain- 
tiffs in error objected to the introduction of the same upon the ground 
that it was inadmissible, in that it constituted an adjudication of an- 
other court in a proceeding to which the plaintiffs in error were not 
parties. In referring to this matter, counsel for plaintiffs in error 
insist that: 

"In the case at bar the order of the county court could not but hâve Im- 
pressed the jury as a récognition, If not an express adjudication by a tribunal 
of the communlty In which the land is sltuated that William Bayles, défendant 
In error's grantor, was the owner of the land, and that the plaintiffs in error 
had no rlght thereto." 

The stenographer's report îs silent as to the discussion which oc- 
curred at the time this order was offered as évidence, but it is insisted 
by counsel for the défendant in error that the court at the time of its 
introduction expressly stated to the jury that the order had and could 
hâve no effect as an adjudication of the rights of the parties in the 
controversy which they were called upon to détermine. This conten- 
tion is denied by the plaintiffs in error, and we are necessarily re- 
stricted to the record as to what transpired in the court below. 

The défendant in error .insists that this order was properly admit- 
ted as testimony, and assigns three distinct grounds to support such 
contention, as foUows: 

"(a) To prove an act of ownership on the part of William Bayles: 
"William Bayles was the grantor of the défendant and the owner of ail 
that part of the James Moore survey bounded by the Unes hère in dispute. 
He testified that he and his grantors had always claimed to the river, and that 
his southern boundary Une had always run from the whlte oak at B to the 
point of rocks at C, and that he had reslded on this tract of land over 65 
years, clalming it ail under the color of tltle evldenced by his deed. Many acta 
of ownership on his part were shown, which it is not necessary at this stage 
to recapitulate. Not the least distinct of thèse acts was the transaction 
shown by this order when, asserting himself to be the owner of the land, he 
made formai waiver of any objection to the making of this road and accepted 
a sum certain for compensation for the building of the fence around the 
same. The northwest side of this road forms the boundary Une of the land 
sold to the défendant Grant, and when it was established, wlth the possible 
exception of a very few feet at the junction of the road and river southeast 
of the point C shown on the map, every foot of the road was built on land 
which William Bayles had owned and occupled for over 65 years. Certainly 
this was an Important and material f act to be proven. 
"(b) To négative an act of ownership on the part of the plaintiffs in error: 
"In the examination of the plaintiffs' witness Marshall Dunn, he was asked 
by counsel this question: 
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" 'Q. Do you recollect of any wlre fence or barrier belng placed there on or 
about that tlme by any one representlng the company for the purpose of 
keeplng Grant out? A. No, sir; but I do know of wlre belng sent there to 
bulld a fenee and belng carrled off In the nlght some time. 

" 'Q. The wlre was destroyed? A. Tes, sir. 

" 'Q. Who sent it there? A. Kefifer. 

" 'Q. Who was he? A. Manager or superintendant of the Iron company.' 

"The purpose of thèse questions, of course, was to croate in the miuds of 
the jury the impression that the plalntiffs in error, or their grantors, had 
distinetly asserted their title in hostility to the défendant Grant 

"On the cross-examination of the witness Marshall Dunn, It was disclosed 
that at or about the time of the establishment of this road, a man named 
Voigbt undertook to operate a ferry across Cheat river from its terminus in 
compétition wlth the ferry lower down the river operated by the plalntiffs in 
errer. This same incident was referred to In the esaminatlon in chicf of 
the defendant's witnoss William Bayles: 

" 'Q. I will get you to state what was the flrst time that Keffer to your 
knowledge claimed any ownership over that property for the Chess Company? 
A. We was building the road there the flrst time I remember. 

" 'Q. Do you recall In what year that road was built? A, Must be '90 to 
'91, or '2, along there. 

" 'Q. Did the Chess Company or their agents at the tlme that road was 
belng built attempt to block it? A. Dawson put out notices. 

" 'Q. On the road? A. Yes, sir. 

" 'Q. Did they put any barbed wlre on that road? A. They sald they dld. 
I was not there. 

" 'Q. Did you hear some had been placed there? A. Yes. 

" 'Q. I will get you to state If your reason for maUing the spécial warranty 
deed, Instead of a gênerai warranty deed was because that wlre had been 
placed by that road? A. Yes, In part. 

" 'Q. Do you recall In what year the road running from Ice's Ferry road 
down to the Mt. Château Ferry was constructed? A. I do. not know just 
exactly the year, but it must hâve been somewhere along In '90, '91, along 
there. 

" 'Q. Do you mean 1900? A. 1890 or 1891. 

"'Q. You don't recall just when that was built? A. No. sir.' 

"This order, when introdueed, therefore revealed two things: (1) That the 
road was establlshed on the 9th day of September, 1898, and that this In- 
cident therefore occurred prior to the acquisition of title by the défendant, 
Grant ; his deed having been made on the 3d day of Oetober, 1900. And (2) 
that one purpose of the establishment of the road was the opération of a 
ferry in compétition wlth the plaintiff's ferry and at one-half the rates. 

"When, in connection wlth thèse facts, it is considered that Grant's deed 
runs only to the northwest Une of this road, and that, as shown by the plat, 
its terminus perhaps lies east of the Une from the Whlte Oak stump to the 
point of rock — B to C — and therefore on land not claimed by Bayles, It Is 
easy to see that the Incident was not an act of ownership on the part of the 
plalntiffs, nor an assertion of title hostile to the défendant, but a mère effort 
on their part to annoy and harrass a business rival. 

"(c) The order was admissible, in the third place, to flx the date of the es- 
tablishment of this road and the incidents eonnected therewith, as to which 
the recollection of both the wltnesses Marshall Dunn and William Bayles 
were admittedly at fault" 

While, as we hâve said, there is nothing in the record to show that 
the presiding judge instructed the jury that this évidence could hâve 
no eiïect in determining the controversy as an adjudication of the de- 
fendant's rights, yet it does appear that the objection to the introduc- 
tion of this order was gênerai in its terms, and, such being the case, 
it is subject to the rule, as contended by the défendant in error, that 
the court will not hold an adverse ruling on such a paper to be error, 
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if it appears from the évidence that it could be read for any purpose. 
The rule in this respect is that: 

"Where a paper Is offered In évidence to the jury, and a général objection 
Is made to Its belng read, and the objection Is overruled, thls court will not 
hold snch a niling to be error If such paper could be properly read as évidence 
for aay purpose." Stansbury v. Stansbury's Administrators, 20 W. Va. 23; 
Cobb V. Dunlevie (W. Va.) 60 S. E. 384. 

It is clear to us that it was compétent to prove an act of ownership 
on the part of William Bayles, the grantor of the défendant in error, 
as well as to négative an act of ownership on the part of the plain- 
tiffs in error. It appears from the évidence that the witnesses Dunn 
and Bayles were unable to recollect definitely as to the establishment 
of this road and the incidents connected therewith. When this évi- 
dence is considered as a whole, we think it was clearly compétent as 
such for the purposes hereinbefore mentioned, and we are of opinion 
that the ruling of the lower court in admitting the same was not er- 
ror. At most, if error at ail, it was harmless error and is not sufficient 
to justify us in disturbing the verdict of the jury. 

As to the third assignment of error, it is insisted that the same is 
based upon a false assumption as to the location of the corner of the 
Moore tract at C on the plat. The question as to whether C is or is 
not a corner was submitted to the jury in the preceeding instruction 
No. 6. It is well settled that: 

"If ail the Instructions considered together are harmonlous and consistent 
and cover ail the materlal issues Involved in the case, then the charge is 
sufficient, notwlthstandlng a single Instruction standing alone may not cor- 
rectly or fuUy state the law." 

For example, where an instruction as to the burden of proof is ob- 
scure, the error is immaterial where others given on the same subject 
clearly state the law. 

The learned judge who tried this case submitted a number of in- 
structions to the jury embodying every phase of the questions pre- 
sented by the évidence clearly and intelligently, and, under the cir- 
cumstances, when we consider thèse instructions as a whole in the 
light of the évidence, we fail to find any reason for reversing the rul- 
ing of the court in this respect. 

This being a suit in ejectment, as hereinbefore stated, it necessarily 
involves questions of law relating to the rules governing a jury in as- 
certaining the true location of boundary lines. We hâve carefully 
considered each of the instructions submitted to the jury bearing upon 
this point and are of opinion that they are in strict harmony with the 
rule in such cases. The law in this respect is so well defined that we 
deem it a work of supererogation to undertake to write an elaborate 
opinion in regard to questions that are well settled in this branch of 
the law. 

For the reasons herein stated, the judgment of the Circuit Court 
is affirmed. 

Affirmed. 
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UNITED STATES v. BALL et al. 

(Circuit Court of Appeals, Fourth Circuit. July 17, 1908.) 

No. 800. 

ÎNTEBNAi, REVENtrœ — Tax on Distilled Spirits — Assessment on Distili,kb 

FOB DBFICIENCT OF PRODUCTION. 

Under Rev. St. § 3309, as supplemented by Act Marcb 1, 1879, c. 125, § 6, 
20 Stat. 340, and Act May 28, 1880, c. 108, § 8, 21 Stat. 147 (U. S. Comp. St. 
1901, p. 2158), whlch reqnire a distiller to pay internai revenue tax on spirits 
to the amount of at least 80 per cent, of the capaclty of his dlstillery aa 
estlmated accordlng to law, he cannot be relleved from the payment of any 
part of such tax because the materlals used by him are of such inferior 
quallty or condition that they wlll not produee such percentage; but, 
where he is a fruit distiller within the proviso of said supplemeutal acts, 
an assessment for the deficlency cannot be made agalnst him unless the 
notice of such deficiency thereby required shall hâve been glven bim by 
the commissioner within six months after receipt of hls monthly report, 
and an assessment made without such notice la vold. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Wilkesboro. 

A. E. Holton, U. S. Atty. 

Before PRITCHARD, Circuit Judge, aJid WADDILL, and DAY- 
TON, District Judges. 

PRITCHARD, Circuit Judge. This was a civil action tried at the 
May term, 1905, of the United States Circuit Court at Wilkesboro. 
The United States brought suit against the défendants, upon the dis- 
tiller's bond of William T. Bail, upon which William T. Bail was 
principal, and Thomas W. Collins and Squire M. Dickerson were 
sureties. The breach of the bond complained of was the failure of the 
said Bail to comply with the provisions of the law, in that he refused 
to pay an internai revenue tax assessed against him to the amount of 
$89.70 for spirits produced by said Bail during the months of August 
and September, 1900, on which the law required to be produced by 
him under the producing capacity of his distillery; the distillery in 
question being a brandy distillery. 

It was agreed that the following spécial verdict be drawn up and 
filed in the case : 

Spécial Verdict. 

United States of America, Western District of North Carolina, District 
Court, at Wilkesboro, N. C, May Tenu, 1905. 

United States v. W. T. Bail et al. Spécial Verdict. 

The following Issues hâve been submitted to the jury, viz. : (1) Dld the de- 
fendant exécute the bond sued on? (2) Is there a breach thereof? (3) What, 
If anything, is due the plaintiff thereonî 

The jury flnds the following spécial verdict: That the défendant duly exe- 
cuted the bond, and operated a fruit distillery thereunder during the months of 
Augurt and September, 1900. That the survey which was aocepted by the 
défendant, W. T. Bail, flxed the daily producing capaclty at 42.84 gallons per 
day of 24 hours work. That during the month of August said distillery op- 
erated 97 hours, and used and distllled 1,687 gallons of apple pomace, and 
produced 146 gallons of brandy, 100 proof, upon which the tax was pald, and 
that during the month of September, the défendant operated said distillery 
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180 hours, and used and distllled thereîn 3,175 gallons of pomace, and pro 
ducêd therefrom 168 gallons of apple brandy, 100 proof, upon whlch the tax 
was paid. That the défendant produced and tax pald ail the spirits from the 
pomace used, and distllled In sald distillery during the above-named perlod, 
whlch was capable of belng produced on the sald pomace. The fruit belng 
of an Inferlor quallty and condition for qulck distillation, that calculatlng 
the hours of tlme worked upon the basls of 24 hours per day and the ca- 
paclty of the distillery at 42.84 gallons per day, we flnd that the défendant 
falled to produce 80 per cent, of his capaclty, whlch deflclency amounts to 
81.7 gallons, and the tax thereon amounted to $89.90, assessed on Aprll llst, 
1901. That countlng the materlal used for the two months as a whole, as 
he was so assessed, he produced and pald tax upon 24.8 gallons more than 
the 80 per cent, requlred. There was no évidence that the défendant had notice 
from the collector of the above-named deflclency untll after the assessment 
was made, and the assessment was based upon the survey of the returns of 
the distiller. 

Upon the forgolng facts, If the court shall be of opinion that the défend- 
ants are llable, then the jury flnds that there was a breach of the bond, and 
that the défendants are Indebted to the plalntlffs thereon In the sum of $89.90, 
wlth the penalty and the Interest as the court may adjudge ; otherwlse we an- 
Bwer the second Issue "No," and the thlrd Issue "Nothlng." 

Upon which spécial verdict the following judgment was rendered: 

Judgment. 
Filed In thls office September 20, 1907. 

Milton McNein, Clerk. 
In the Circuit Court of the United States, Fourth Circuit, May Term, 1907, 
Adjourned to September 16, 1907. 
United States v. W. T. Bail and Others. 
Thls cause eomlng on to be heard at this term of the court, and belng heard 
upon the spécial verdict found by the jury at May term, 1905, and upon the 
facts therein found, the court bolds that there was no breach of the bond, and 
the plaintiff Is entltled to recover nothing. Whereupon it is on motion of 
Flnley and Hendren, attorneys for the défendant, adjudged that the plain- 
tif!: recover nothing, and that the action be dismissed. 

The only question presented is as to whether the facts found in the 
spécial verdict entitled the défendant to the relief granted by the court 
below. The learned judge who tried the case below based the judg- 
ment of the court on the f act : 

"That the défendant produced and tax paid ail the spirits from the pomace 
used and distllled In sald distillery during the above-named perlod, which 
was capable of belng produced on the said pomace. The fruit belng of an In- 
ferlor quallty and condition for qulck distillation, that calculatlng the hours 
of tlme worked upon the basls of 24 hours per day and the capaclty of the 
distillery at 42.84 gallons per day, we find that the défendant falled to pro- 
duce 80 per cent of his capaclty, whlch deflclency amounts to 81.7 gallons, and 
the tax thereon amounts to $89.90 assessed on April llst, 1901. That countlng 
the materlal used for two months at a whole as he was so assessed he produced 
and paid tax upon 24.8 gallons more than the 80 per cent, required." 

It was also found by the jury that the survey of said distillery fixed 
the daily producing capacity at 42.84 gallons per day of 24 hours work; 
that during the month of August said distillery operated 97 hours, 
and used and distllled 1,687 gallons of apple pomace, and produced 
146 gallons of brandy, 100 proof, upon which the tax was paid, and that 
during the month of September the défendant operated said distillery 
180 hours, and used and distllled therein 3,175 gallons of pomace, and 
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produced therefrom 168 gallons of apple brandy, 100 proof , upon which 
the tax was paid. The assessment against the distillery was based 
upon the survey of the distillery that had been accepted by the distiller, 
which, among other things, provided that the distiller should be liable 
for taxes on 80 per cent, of the producing capacity of his distillery, 
the capacity being determined on the basis of 1 gallon of spirits for 
every 14 gallons of pomace used. 

Section 3309, Rev. St. (U. S. Comp. St. 1901, p. 3158), among other 
things, provides that the actual product of a distillery to be assessed 
shall in no case be less than 80 per cent, of the producing capacity 
of the distillery as estimated according to law. Adopting the method 
provided by this section, by Computing the number of hours worked 
on the basis of 24 hours per day, we find that the défendant failed to 
produce 80 per cent, of his capacity, and that such deficiency amounts 
to 81.7 gallons; the tax on the same being $89,90. As heretofore 
stated, the court below ruled that, inasmuch as the fruit used was of 
inferior quality and condition, it was not capable of producing the 80 
per cent, of the capacity of the distillery as required by law, and that 
therefore there was no breach of the distiller's bond, and that the 
plaintiff below was not entitled to recover. This brings us to a con- 
sidération of the question as to whether there is any provision in the 
internai revenue law by which a distiller may be relieved from the 
requirements of the statute which provides that he must produce 80 
per cent, of the producing capacity as indicated by a survey of the dis- 
tillery. 

After an exhaustive investigation of the statutes in question, we fail 
to find anything to sustain the ruling of the court below. In the case 
of United States v. Singer, 82 U. S. 120, 21 L. Ed. 49, in discussing this 
phase of the question, among other things, the court uses the follow- 
ing language: 

"ïhe System thus adopted was designed to prevent the secret production of 
spirits and conséquent évasion of the government tax, and it seeuis well Buit- 
ed to accompUsh the purpose. It at least reduces the limits within which fraud 
can be practiced to 20 per cent, of the capacity of the distillery. • * * 
Every one is advised In advance of the amount he will be required to pay If 
he enters into the business of distilling spirits, and evory distiller must know 
the producing capacity of his distillery. If be fail. under thèse circumstances, 
to produce the amount for which by the law he will In any event be taxed 
If he undertakes to distill at ail, he is not entitled to much considération." 

In the case of Collector v. Beggs, 84 U. S. 189, 21 L. Ed. 624, Jus- 
tice Strong, in referring to the liability of the distiller, among other 
things, says : 

"In no case could he escape from liability to pay a tax on at least 80 per 
centum of what his distillery was estimated to be capable of producing. 
* • * " 

Also, in the case of United States v. Ferrary, 93 U. S. 628, 23 L. 
Ed. 832, the court says : 

" ♦ * * The twentieth section of the act also enacts that the qnantlty of 
spirits returned, together wlth the deficiency assessed, shall in no case be less 
than 80 per cent, of the producing capacity of the distillery, as estimated un- 
der the former provisions of the act. Thus, a liability is Imposed upon the 
distiller of a tax of 50 cents npon 80 per cent, at least, of the producing ca- 
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paclty of the dlstlllery, and such capaclty Is aseertalned and Information ot 
It Is glven to the distiller before he commences his manufacture." 

And in the case of Weitzel v. Rabe, 103 U. S. 343, 26 h. Ed. 320, 
it is said : 

" • * • Under the law the distiller must pay a tax equal to 80 per cent, 
of his estimated produclng capaclty, whether the spirlts are actually produced 
or not. Consequently, to save himself from taxation beyond his actual pro- 
duction, he must lieep his dlstlllery runnlng ail the time within 20 per cent, of 
Its full capaclty." 

Thus it will be seen that, under the provisions of the internai revenue 
law, the distiller is required to produce at least 80 per cent, of the pro- 
ducing capacity of his distillery, and before he begins the opération of 
his plant a copy of the survey of his distillery is delivered to him, 
which, among other things, contains the information that he is required 
to pay taxes, in any event, on 80 per cent, of the capacity of his distil- 
lery. Such being the law, if a distiller uses defective fruit or material 
from which he cannot produce 80 per cent, of the capacity of his dis- 
tillery, he does so with full knowledge that he will be assessed on the 
basis of 80 per cent, of his producing capacity, notwithstanding he may 
fail to produce such amount, owing to the character of the material 
used in the product of the same. 

It is contended that the distiller in this instance would be entitled 
to relief under the following provision of section 3309a : 

" * * • The commissloner of internai revenue upon the production to 
him of satisfactory proof of the actual destruction, by accidentai flre or oth- 
er casualty, and without any fraud, collusion or négligence of the distiller of 
any spirlts In process of manufacture or distillation, or before removal to 
the distillery warehouse, shall not assess the distiller for a deflciency in not 
producing eighty per centum of the producing capacity of his distillery as 
established by law when the deflciency is occasioned by such destruction, nor 
shall he. In such cases, assess the tax on the spirlts so destroyed. * * • " 

This provision can hâve no bearing on the case at bar, inasmuch as 
there was no destruction of spirits; there being simply a failure to 
produce the 80 per centum of the capacity of the distillery as fixed 
by the survey. The use of fruit of an inferior quality cannot be con- 
strued to be a casualty, and there is no pretense hère that any spirits 
were destroyed, as contemplated by the foregoing provision. 

It was insisted in the court below by counsel for the défendant that 
the décision of this court in the case of Authel H. Freeman v. United 
States (decided November term, 1907) 157 Fed. 195, 84 C. C. A. 643, 
was controlling in this case. In that case suit was instituted against 
Authel H. Freeman, a distiller, as principal, and the National Security 
Company, as surety, to recover the sum of $2,302.52 alleged to be 
due as taxes upon spirits deposited in the distillery warehouse of said 
Freeman, together with 5 per cent, penalty and interest from the Ist 
day of January, 1904. It was admitted that the packages of distilled 
spirits upon which the taxes were claimed were manufactured by the 
said Freeman and duly deposited in a bonded warehouse. It was 
also admitted that the warehouse in question was accidentally destroyed 
by fire without fraud, collusion, or négligence on the part of the dis- 
tiller or his surety. A demurrer was inlerposed in the court below by 
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the plaintiff upon the ground that the answer was insufficient and did 
not set forth facts sufficient to constitute a légal défense. The de- 
murrer was overruled, and judgment was rendered in favor of the 
government for the amount sought to be recovered. This court held, 
in that case, that, inasmuch as it was admitted by counsel for the 
government that the spirits in question were accidentally destroyed by 
fire without any fraud, collusion, or négligence on the part of the plain- 
tif? in error, the distiller, under the provision of section 3309a, as 
amended by Act March 1, 1879, c. 125, § 6, 20 Stat. 340, and Act May 
28, 1880, c. 108, § 8, 21 Stat. 147 (U. S. Comp. St. 1901, p. 2158), 
was entitled in that action to assert the right thus conferred as a dé- 
fense to such action. However, in the case at bar no such contention 
is made, and there is nothing in the record to bring this case within 
the purview of the provisions of the statute which provides that, in 
cases of destruction by fire or other casualty, the distiller shall be re- 
lieved from assessment for a deficiency resulting f rom a failure to pro- 
duce 80 per cent, of the producing capacity of his distillery. 

If the record in this case showed that the stands containing the 
pomace were destroyed by fire or other casualty, then, in that event, 
the distiller and his bondsman would not be liable to assessment for the 
80 per cent, of the producing capacity of the distillery ; but inasmuch as 
the proof clearly shows that the fruit used by the distiller was con- 
verted into spirits and not destroyed, as contemplated by the provisions 
of the section hereinbefore referred to, the court is powerless to grant 
any relief to the défendant upon that ground. 

While this is true, nevertheless there is another phase of this ques- 
tion which is entitled to serious considération at our hands. While a 
brief was filed by counsel for the government, for some reason none 
was filed in behalf of the défendants in error. We are therefore with- 
out information as to ail of the contentions of the défendants below; 
but, in this connection, we deem it our duty to consider the last proviso 
of section 3309a. The proviso reads as follows : 

"Provided further, that no assessment shall be charged agalnst any dis- 
tiller of fruit for any failure to maintain the reqnired capacity, unless the 
commlssioner shall, wlthln six months after his receipt of each monthly re- 
port, notify such distiller of such failure to maintain the requlred capacity." 

This proviso, as appears from an inspection of the record, was not 
called to the attention of the court below. It is plain and explicit and 
clearly fixes a limitation upon the commlssioner as to the extent of his 
power to make an assessment, to wit, that he must give notice to the 
distiller within six months after the receipt of each monthly report 
as to his failure to maintain the required capacity, and, in the event of 
failure to do so, he does not hâve the power to make the assessment in 
pursuance of the provisions of section 3309. 

It appears from the record that the tax sought to be collected was 
claimed to be due on spirits produced as far back as August, 1900, 
and, among other things, it was found by the jury : 

"That there was no évidence that the défendant had notice from the com- 
mlssioner of the ahove-named deficiency until after the assessment was made, 
and the assessment was based upon the survey of the returns of the distillery." 



UNITED STATES V. BALL. 509 

The fixing of this limitation as to the time and manner in which the 
commissioner may make an assessment is a wise provision and was 
intended as a protection to brandy distillers. Brandy distilleries are 
only operated during the fruit season, which usually lasts from two to 
three months, and, being required to make monthly reports, it is but just 
that they should be notified, either while the distillery is in opération 
or at an early date thereafter, as to any failure to produce the amount 
of spirits required by the survey under which they operate. It was 
evidently the purpose of Congress to require the commissioner, in 
cases where he deemed it his duty to make an assessment, to act with 
promptness in notifying the distiller that he had failed to maintain the 
required capacity of his distillery. To make an assessment a year or 
two after the distiller had ceased opérations would be to place the 
distiller at a great disadvantage, and in order that controversies of that 
kind might be speedily determined while the whole matter was fresh 
in the mind of the distiller, and that he might be able to furnish proof 
in cases where his fruit had been accidentally destroyed by fire or 
other casualty, it was provided that no assessment should be made 
until he had been given notice of the same. 

When properly analyzed, the proviso heretofore referred to means 
that the commissioner shall not hâve power to make an assessment 
against a fruit distiller until he shall hâve given the distiller notice of 
his failure to maintain the required capacity, and that such notice must 
be given within six months after his receipt of the monthly report upon 
which the assessment is proposed to be made. Therefore, when it ap- 
pears that an assessment was attempted to be made without first giving 
the distiller notice that he had failed to maintain the required capacity 
of his distillery, such assessment would be void ; or, if it should appear 
that, although notice was given, but such notice was not given within 
six months after the receipt of the monthly report upon which it was 
based, such proposed assessment would be void. 

It is not necessary to pass unon the proposition as to whether a tax 
assessment in every instance purports verity and is prima facie évi- 
dence that the tax is. due, inasmuch as the finding of the jury shows 
that the commissioner did not give the notice required by the statute. 
He was without power to make an assessment in accordance with the 
provisions of section 3309, and the proposed assessment is therefore 
utterly void and without force. 

For the reasons stated, it follows that the government was not en- 
titled to a judgment in the court below upon the findings of fact by the 
jury. The judgment of the Circuit Court is affirmed. 

Afîîrmed. 
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CHESTERTOWN BANK OF MABTDAND v. WAI/KBB. 

(arcult Court of Appeals, Fourth Circuit July 18, 190a) 

No. 797. 

1. Bnxs AND Notes— CoNTRACT fob Attobnet's Fee— Validitt. 

Under the law of Maryland, a contract In a note to pay a collection fee 
If the note Is not pald at maturlty Is valld to the estent of a reasonable 
fee actually expended or contracted to be pald, but no further. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 7, Bills and Notes, § 
221.] 

2. Bankkuptoy— Pétition to Revise— Failubk of Record to Show Ebroe. 

An order of a District Court, redueing the amount of a clalm made by 
a créditer of a bankrupt for a collection fee contracted for in the note 
given by the bankrupt in a state where such a contract is valld only to 
the extent of a reasonable fee, cannot be reversed by the Circuit Court 
of Appeals on a pétition to revise, where there is no évidence in the rec- 
ord to show what would be a reasonable fee for the services which hâve 
been rendered by the credltor's attorney or the amount the créditer has 
pald or contracted to pay for the same. 

Pétition for Revision of the Proceedings of the District- Court of 
the United States for the District of Maryland, in Bankruptcy. 

Hope H. Barroll (Chas. T. Wescott, Hope H. Barroll, and M. 
DeK. Smith, on the brief), for petitioner. 
Alonzo L. Miles, for respondent. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

DAYTON, District Judge. Catharine F. Walker filed her pétition 
to be declared bankrupt in the United States District Court for the 
District of Maryland, was so adjudged, the matter was referred to 
a référée, and a trustée appointed. On the 7th of September, 1907, 
she filed her pétition, directed to the judge of said court, setting forth 
that since filing her pétition in bankruptcy she had raised a sum of 
money sufficient to pay ail her creditors the full amounts due them, 
together with such costs of the bankruptcy proceedings as might be 
allowed by the court, but that she was advised that she had not the 
power and authority to settle with her creditors without order of 
the court dismissing this bankruptcy proceeding. The prayer was 
that the pétition be dismissed, and that notice be given creditors as 
provided by section 58a(8) of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]). Notice was, 
by order of that day, given to creditors by publication, to show cause, 
on or before September 21, 1907, why the prayer of said pétition 
should not be granted. On this last-named day certain creditors filed 
answers objecting to the dismissal of the proceeding; and thereupon 
the matter was set down for hearing on the 28th of September, 1907, 
ail objecting creditors v/ere directed to produce their claims and the 
référée and trustée to return statements of expenses and costs in- 
curred, on or before that day. On September 23, 1907, the Chester- 
town Bank filed its claim, verified by the oath of its cashier, in which 
it is stated that Catharine F. Walker was, at the time of the filing of 
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her pétition in bankruptcy, and still is, indebted to said bank in the 
sum of $38,000 for cash loaned lier and evidenced by promissory note 
attached and secured by a mortgage, dated February 2, 1905. The 
note attached is dated August 2, 1906, and made payable six months 
thereafter to said bank at its banking house in Chestertown for $38,- 
000 and provides : "And if not paid when due we agrée to pay five 
per cent, commission for collecting the same." In the statement filed, 
the bank claims the note, $28,000, interest, $1,134.67 (to October 1, 
1907), and $1,456.26 "attorney's commission at 5 per cent, (to Marion 
DeK. Smith, Atty.)" The référée returned statements of his costs 
and also of the secured and unsecured claims, and on the 28th day 
of September, 1907, the court entered an order disallowing to the 
Chestertown Bank the "5 per cent, commission for collecting its debts 
of $28,000 and $500, aggregating $1,481.63," and in lieu thereof al- 
lowed its attorney, Smith, $350 for his services and directed the bank- 
ruptcy proceeding to be dismissed upon the payment of the debts and 
costs set forth. To revise this order touching the disallowance of the 
"5 per cent, commission for collecting" said two debts of $38,000 and 
$500, aggregating $1,481.63, and in lieu thereof allowing to its at- 
torney $350 for his services, the Chestertown Bank has filed this péti- 
tion in this court, to which Catharine F. Walker has filed her answer 
denying the right of petitioner to a revision. 

It is undoubtedly true that in a number of states it is held légal 
for créditer and debtor to contract that in case the debtor fail to pay 
upon maturity that then the créditer may recover, in addition to his 
debt, interest and costs, a reasonable sum for attorney's fées for col- 
lection, and this has been held to be the law in Maryland. Bowie v. 
Hall, 69 Md. 434, 16 Atl. 64, 1 L. R. A. 546, 9 Am. St. Rep.' 433 ; 
Gaither v. Toison, 84 Md. 638, 36 Atl. 449. It is also true that in 
other states such contracts are held void, and in no state where usury 
laws are in effect are they permitted to be enforced, if such charges 
are either unreasonable or made a subterfuge, for usurious exactions. 
A créditer would not, for instance, under the law of Maryland, un- 
der such a contract be permitted to exact a commission of $500 for 
collecting a $100 debt. Nor would it be permitted to collect a com- 
mission of $1,400 "for collecting" a debt of $38,000, which the debtor 
came forward, an hour after it was due, to pay and before any at- 
torney had been employed to collect it, for, as said in Bowie v. Hall, 
supra, the purpose of such a provision "is clearly not to put any money 
above the légal rate of interest into the pocket of the lender, but 
merely to enable him to get back his money with légal interest, and 
nothing more." And this statement of the law is quoted and ap- 
proved in Gaither v. Toison, supra. Very interesting discussions 
touching the validity and efïect of this kind of contracts, pro and con, 
can be found in Wilson Sewing Machine Co. v. Moreno (C. C.) 7 
Fed. 806, and Merchants' Nat. Bank v. Sevier (C. C.) 14 Fed. 662, 
and note; also, note to Bowie v. Hall, 1 L. R. A. 546, and note to 
Wright V. Traver, 3 L,. R- A. 50. Recognizing that the law in Vir- 
ginia and West Virginia, two other states in this circuit, as set forth 
in Toole v. Stephen, 4 Leigh (Va.) 581, in regard to this question, is 
squarely the opposite to that in Maryland, we hère distinctly disclaim 
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any purpose to détermine the question as an original proposition, be- 
cause we are not required to do so by the conditions of tlîis case. In 
this record there is absolutely no évidence to sliow that the bank ever 
employed an attorney in the matter, that such attorney ever in fact 
took any steps to collect, or, if he did, whether such sum was a rea- 
sonable compensation for his services, or whether the bank contracted 
with him to pay him such sum, or a smaller one therefor. For ought we 
can know, from the record which we are asked to revise, the bank may 
hâve contracted with him for thèse services for a sum of $250 and 
is seeking to recover for itself the balance of over $1,200 which, un- 
der such conditions, would be clearly usury. The action of the court 
below strongly indicates that the bank was not under obHgation to 
pay any such sum or any other sum above $250 or that any sum above 
$250 was reasonable for the services actually performed. In the ab- 
sence of ail évidence to the contrary, we must conclusively assume 
that the court below acted rightly. The note does not provide for 
payment "of such reasonable attorney's fées and commissions as it 
(the bank) may incur in the collection of this debt not to exceed five 
per cent," but it provides: "If not paid when due we agrée to pay 
five per cent, commission for collecting the same." Pay to whom? 
The bank. Is this to be construed that Mrs. Walker was to pay this 
5 per cent., amounting to over $1,400, to this bank in addition to 
principal and interest, regardiess of whether or not it had incurred 
any such cost of collecting? Certainly not, but it is to be construed 
that she was to pay such commissions to the extent of 5 per centum 
in case the bank reasonably had to incur liability for and pay such 
commissions; not otherwise. In its pétition this bank admits "that 
no testimony was taken in connection with the détermination of the 
question as to whether said attorney's commissions were a proper 
part of the provable claims of your petitioner" ; but it allèges that 
its attorney stated upon the hearing in the court below that the note 
and mortgage had been put in his hands for collection, and he had 
taken certain steps towards collection. This may ail be true, but 
we are not permitted to revise the action of the court below upon the 
statements of this pétition whoUy unsupported by any évidence in the 
record. 

The function of a pétition to revise is certainly not to raise new 
issues of fact in this court, but, on the contrary, to point out errors 
at law existing on the face of the record presented to us from the 
court below. Again, it is to be noted that the bank itself did not by 
its proof of claim assert any right to thi-i 5 per cent, commission. 
While it added the sum in its "statement," in the aiïidavit made by 
its cashier in proof of its demand it stated : 

"That the sald Catharlne F. Walker • • * Is, justly and truly indebted 
to sald corporation In the sum of twenty-eight thousand dollars, that the con- 
sidération of said debt is as follows: Cash loaned said Catharlne F. Walker 
on her promissory note hereto attached, and that no part of sald debt has been 
pald, that there are no set-oiïs or counterclalms to the same, and that the on- 
ly securities held by said corporation for said debt are the followlng: A mort- 
gage dated February 2, 1905, on certain real property of sald Catharlne F. 
Walker, sltuate in Queen Anne's county, Md." 
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Clearly this affidavit does not furnish proof of this claîm for 5 
per cent, commission for coUecting, but, on the contrary, excludes it, 
and the court below and this court may well assume that because it 
was not just, had not in fact been incurred, and under the circum- 
stances was not reasonable, were the reasons why this bank's cashier 
in making affidavit to its claim would not and did not mention it. But 
finally, some seven days after the order complained of had been en- 
tered by the court below, this bank filed its pétition asking leave to 
file the mortgage securing said indebtedness. This leave was granted, 
and the mortgage is hère made part of the record. The objection to 
our considering as "évidence" this document produced after the hear- 
ing may be waived, for it is sufficient to say that if considered, instead 
of sustaining, it defeats the petitioner's claim in this particular. It 
clearly provides that this 6 per cent, commission was to be payable 
out of the proceeds of sale made under the mortgage and no such 
sale was made. 

Therefore for thèse reasons the pétition to revise must be dismissed, 
with costs to respondent. 

Dismissed. 



WESTERN UNION TELEGRAPH CO. T. WILLIAMS. 

(Circuit Court of Appeals, Fourth Circuit. July 30, 1908.) 

No. 794. 

1. Teleqbaphs and TELEPHONES— Delat IN Delivebt or Message— Measueb 

OF Damages. 

In an action agalnst a telegraph company to recover damages for the 
fallure to properly transmit or promptly dellver a message, where puni- 
tive damages are not recoverable the injured party Is entitled to recover, 
not according to the degree of defendant's négligence, but compensation 
for the Injury he has actually reeelved. 

[Ed. Note. — Measure of damages In actions against telegraph and télé- 
phone companies, seë" notes to Western Union Tel. Oo. v. Coggln, 15 C. O. 
A. 235 ; Western Union Tel. Co. v. Morris, 28 C. 0. A. 59.] 

2. Sameï— Action for Damages. 

Evidence considered, and held InsufEclent to show that plaintifC sus- 
talned any pecuniary Injury from the fallure of the défendant, a telegraph 
company, to promptly transmit and deliver a message which entitled hlm 
to recover damages. 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Philippi. 

F. B. Enslow and Herbert Fitzpatrick, for plaintiff in error. 
C. O. Strieby, for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

BOYD, District Judge. H. Gates Williams brought this suit in the 
circuit court of Tucker county, state of West Virginia ; the same having 
been commenced by summons issued on the 16th of May, 1907, which 
was served upon the agent of the Western Union Telegraph Company, 
défendant, on the 17th of May, 1907. After the commencement of 
163 F.— 33 
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the suit, upon the pétition of the défendant, the same was removed 
for trial into the Circuit Court of the United States for the Northern 
District of West Virginia. Williams, the plaintilï below, and who 
will hereafter be referred to as the plaintiff, filed his déclaration in 
trespass on the case, and by his suit sought to recover of the Western 
Union Telegraph Company, the plaintiff in error hère, défendant 
below, which will hereafter be referred to as the défendant, dam- 
ages in the sum of $2,500 for failure to deliver a telegram. 
The défendant filed its plea of not guilty, to which the plaintiff replied 
generally, which is the practice in West Virginia, and thereupon the 
issues were raised. The case was tried in the Circuit Court of the 
United States at Philippi in November, 1907, a verdict rendered by the 
jury in favor of the plaintiff for $125, and judgment accordingly en- 
tered. The case is before us upon exceptions taken by the défendant 
during the trial, upon exceptions to instructions given by the court 
to the jury, and upon exceptions to the refusai of the court to give 
instructions requested by the défendant. The testimony shows that 
on the 19th of May, 1906, about 7 o'clock in the evening, William M. 
Bliss, a résident of the borough of Brooklyn, city of New York, de- 
livered to the agent of the défendant in Brooklyn a telegram to be 
sent collect, addressed to H. G. Williams, Davis, W. Va., the original 
of which on the face of the telegram is in the words and figures fol- 
lowing : 

The Western Union Telegraph Company, Incorporated. 

24,000 Offices In America. Cable Service to ail the World. 

Robert O. Clowry, Président and General Manager. 

Eeceiver's No. Time Filed. Check. 

25. 12:50 Collect 4 ez. 

Send the followlng message subject to the terms on back hereof, which are 

hereby agreed to. 

May 19th, 1906. 
To H. G. Williams, Davis, W. Va. 

Mr. Carmlnecke found dead thls A. M. 
81259. W. M. Bllss, 31 Brooklyn Ave. 

On the back of this telegram was the following stipulation: 

"The Company will not be liable for damages or statutory penaltles in any 
case where the claim is not presented In writliig within sixty days after the 
message is filed with the company (or transmission." 

The 19th of May, 1906, was on Saturday, and the telegram was 
delivered by the company to the plaintiff at Davis, W. Va.,- on Sunday 
night following. "Carminecke," named in the telegram, was shown 
to hâve been "Godfrey Carminecke," who was the father-in-law of the 
plaintiff. Godfrey Carminecke lived in Brooklyn, in an apartment 
which he rented from William M. Bliss, the sender of the telegram. 
Some time during the morning of May 19, 1906, Carminecke was 
found dead in his room, and Bliss, after notifying by telegram a Mr. 
Carminecke, who was a nephew of the deceased and who lived in New 
York, delivered to the agent of défendant the telegram to plaintiff 
above set out. The plaintiff's testimony further shows that if the tele- 
gram had been delivered on Saturday night he could hâve left shortly 
thereafter on a train for New York, but the delay in delivery made it 
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impossible for him to leave Davis, W. Va., for New York until 8 
o'clock Monday moming, May 21, 1906, and that the plaintifï did leave 
on a train at that hour accompanied by his wife and children, and that 
they arrived in New York about 1 o'clock that night. Upon his ar- 
rivai he procured rooms for himself and his family, and at an early 
hour Tuesday morning went to the flat where Carminecke had been 
found dead, to look after and provide for the burial of the corpse. 
When the plaintifï reached the place where Carminecke was found 
dead, the body was in an advanced stage of décomposition, though the 
nephew had arrived at the place shortly after he was notified on Satur- 
day. The services of an undertaker were secured, and after necessary 
préparations a vault was hired and the body deposited therein. The 
plaintiff then returned to his home at Davis, W. Va., and shortly there- 
after made another trip to New York to look after some effects which 
the deceased had left. The damages claimed by the plaintiff are based 
upon the alleged fact that by reason of the delay in delivering the tele- 
gram he did not hâve time to make arrangements for attention to his 
business during his absence in New York, and he states in his testi- 
mony that this caused an expenditure of some $20 or $25. He further 
contends that having arrived at New York in the night and being com- 
pelled to remain in the apartments which he had employed for his 
family until the next morning, and because of some irregularity in the 
car service he had to hire carriages, which cost him $10. A further 
élément of damages is the fact that he states if he had had the telegram 
delivered in time his second trip to New York would not hâve been 
necessary, and also that he is entitled to hâve returned to him a certain 
amount which he paid for packing and crating some of the effects of 
the deceased which were allotted to the plaintiff's wife and which he 
packed and shipped to Davis, W. Va., and upon which he paid the 
freight. He made a further claim for an alleged expenditure of a 
small amount for things he had bought for his children. Also he 
claimed damages for an alleged overcharge by the undertaker, which 
he said was $150, when $75 was a reasonable compensation therefor, 
but during the progress of the trial it was ascertained this last item 
was paid from the estate of the deceased, and the court held it could 
not be sustained as an élément of damages. 

We hâve examined with care the testimony in this case, and our 
conclusion is that it was error in the trial court not to direct a verdict 
for the^ défendant as requested at the close of the testimony. Taking 
ail of the plaintiff's testimony, and indeed ail of the testimony in the 
case together, we cannot see any ground to hold that by reason of the 
delay in delivering this message he sustained any pecuniary damage. 
If the telegram had been delivered on Saturday night, plaintiff says 
he would hâve left on the first train. Then, if it was necessary for 
him to incur an expenditure to provide some one to attend to his 
business, he had no more time to do it if the telegram had been de- 
livered to him when he says it should hâve been than he did when it 
was actually delivered, and this item of expenditure would hâve been 
necessary in any event, if necessary at ail. It cannot be said that the 
fact that he secured rooms and maintenance for his family and himself 
when he got to New York was any unusual expense which would not 
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have been incident to the trip whenever made, nor is the fact that he 
employed carriages to be considered exceptional so as to constitute an 
élément of damage. There is no évidence to show that if plaintiff had 
gone at the shortest moment after the telegram was sent that the ex- 
penses incident to the securing of a vault would not have been in- 
curred, so we feel compelled to eliminate this item. The plaintiff does 
not advise us as to the things he bought for the children, so we are 
left to assume that they were such as the necessities of the trip re- 
quired, and therefore they would have been necessary whenever the 
trip was made. Plaintif? seemed to have relied largely upon the 
position that the nondelivery of the telegram caused him to return to 
New York to look after the property and thus incurred the expense 
of a second trip, because, he said, on the trip to the funeral he did 
not have time to do this. It appears in the record that thô deceased 
faxher-in-law left some estate, and from this the undertaker's charges 
and the rental of the vault were paid, and there remained a quantity 
for distribution among the children. In this plaintiff's wife had an 
interest. He returned to New York, the property was divided among 
the next of kin, and the portion which came to plaintiff's wife he 
caused to be crated and shipped to Davis, W. Va., and he paid the 
freight on it. Now, how the cost of this trip and the expenditure 
incident to the crating and shipping of that property can be an élément 
of damages in this case we frankly admit we are unable to see. 

In actions of this character, seeking damages resulting from failure 
to properly transmit or promptly deliver télégraphie messages, the 
injured party is entitled to recover, not according to the degree of 
négligence of the Company, but compensation for the in jury he has 
actually received, and this rule applies except in cases where punitive 
damages may be allowed. This latter élément, however, does not enter 
this case, so, taking ail the évidence, we readily conclude that there 
was no pecuniary damage resulting to the plaintiff because of the non- 
delivery of the telegram in question, and, being of this opinion, we 
think it was error in the court below not to instruct the jury as re- 
quested to return a verdict for the défendant. Another exception in 
the case is upon the refusai of the court to instruct the jury that, 
plaintiff having failed to présent his claim in writing within 60 days 
after the filing of the message, his recovery was barred. We do not 
deem it necessary, in view of what we have said heretofore, to pass 
upon that question for, as we have stated, upon the testimony as de- 
livered in the case, with ail reasonable and légal déductions and in- 
ferences to be drawn therefrom, plaintiff's contention for damages 
cannot be sustaîned. 

The judgment of the Circuit Court for the Northern District of 
West Virginia is therefore reversed. 

Reversed. 
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UNITED STATES v. ATCHISON, T. & S. F. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit August 22, 190a) 

No. 2,566. 

Eaiueoads— Sapett Appliance Act— Cab Couplings— Dtjtt Imposed is Ab- 

SOLUTE. 

The safety appliance law of Congress, In the situations In whlch it Is 
applicable, Imposes upon a rallway company an absolute duty to maln- 
tain the prescribed coupUng appllances In operatlve condition, and Is not 
Batlsfled by the exercise of reasonable care to that end. St. Louis, Iron 
Mountain & Southern Ry. Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616. 

[Ed. Note. — Duty of rallroad companles to (umlsh safe appllances, see 
note to Pelton v. Bullard, 37 C. C. A. 8.] 
(Syllabus by the Court) 

In Error to the District Court of the United States for the District 
of Colorado. 

For opinion of the court below, see 150 Fed. 442. 

Ralph Hartzell, Asst U. S. Atty., and Luther M. Walter, Spécial 
Asst. U. S. Atty. (Earl M. Cranston, U. S. Atty., on the brief). 

Henry T. Rogers (Pierpont FuUer, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This writ of error challenges 
a judgment for the défendant in a civil action to recover a penalty for 
an alleged violation of the safety appliance law of Congress embodied 
in Act March 3, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St 1901, p. 
3174), Act April 1, 1896, c. 87, 29 Stat. 85, and Act March 2, 1903, 
c. 976, 32 Stat 943 (U. S. Comp. St Supp. 1907, p. 885). Stripped 
of matters about which there is no controversy hère, the violation 
charged consisted in hauling a car, in the usual course of transporta- 
tion, when one of the couplers thereon was broken and inoperative, 
so that it could not be coupled or uncoupled without the necessity of 
a man going between the ends of the cars. The trial was to a jury, 
and the single question presented to us is whether or not the duty of 
the défendant, in respect of the maintenance of the coupler in an 
operative condition, was correctly stated in the portion of the court's 
charge, which reads: 

"The act, however, must necessarily hâve a reasonable construction. Thèse 
couplings will get out of repair, and It taises time to repalr them. It takea 
tlme to discover whether or not they are out of repalr. It Is the duty of the 
rallway companies to use prudence and the ordlnary diligence of a business 
man, keeping In view the purposes of the act, to keep thèse couplings In re- 
palr. » » * And It is for you to détermine In thls case whether or not the 
défendant used reasonable care In ascertaining whether the car was In good 
repair, and then, agaln, whether the défendant used reasonable care in puttlng 
the coupler In good repair, af ter it ascertained that It was out of repalr. If 
you find that it did use reasonable care in both instances, then It is not liable, 
and you should retum a verdict in favor of the défendant ; otherwlse, you 
should flnd for the United States." 
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Applying to the évidence the law as so interpreted, the jury re- 
turned a verdict for the défendant, which the court declined to dis- 
turb upon a motion for a new trial. United States v. Atchison, etc., 
Ry. Co. (D. C.) 150 Fed. 442. That the interprétation of this law of 
Congress has been attended with difïïculty is attested by many vary- 
ing opinions in the reported cases, and that there are considérations 
tending to sustain the construction placed upon it by the District Court 
is attested by the opinion rendered upon the motion for a new trial 
and by the sustaining opinions in others cases, notably St. Louis & 
S. F. Ry. Co. V. Delk (C. C. A.) 158 Fed. 931; but, as we read the 
opinion of the Suprême Court in the more récent case of St. Louis, 
Iron Mountain & Southern Ry. Co. v. Taylor, 210 U. S. 381, 28 Sup, 
Ct. 616, 52 L. Ed. 1061 (s. c. 71 Ark. 445, 78 S. W. 230 ; 83 Ark. 591, 
98 S. W. 959), it is now authoritatively settled that the duty of the 
railway company in situations where the congressional law is appli- 
cable is not that of exercising reasonable care in maintaining the pre- 
scribed safety appliance in operative condition, but is absolute. In 
that case the common-law rules in respect of the exercise of reason- 
able care by the master and of the nonliability of the master for the 
négligence of a fellow servant were invoked by the railway company, 
and were held by the court to be superseded by the statute ; it being 
said in that connection (page S94 of 210 U. S., page 620 of 28 Sup. 
Ct. [53 L. Ed. 10(51]): 

"In decidlng the questions thus raised. upon which the courts hâve differed 
(St. Louis & S. F. Ry. v. Belle [C. C. A.] 158 Fed. 931), we need not enter into 
the wllderness of cases upon the common-law duty of the employer to use rea- 
sonable care to furuish his employé reasonably safe tools, machinery, and ap- 
pliances, or consider when or how far that duty may be performed by dele- 
gating it to suitable persons for whose default the employer is not responsible. 
In the case before us the Uabillty of the défendant does not grow out of the 
common-law duty of master to servant. The Congress, not satisfied with the 
common-law duty and its resulting liability, has prescribed and defined the 
duty by statute. We hâve nothing to do tiut to ascertain and déclare the 
meaning of a few simple words lu which the duty is prescribed. It is' en- 
acted that 'no cars, either loaded or unloaded, shall be used in Interstate 
traftic which do not comply with the standard.' There is no escape from the 
meaning of thèse words. Explanatlon cannot clarify them, and ought not to 
be employed to confuse them or lessen thelr signifleance.' The obvions purpose 
of tlie Législature was to supplant the quallfled duty of the common law with 
an absolute duty deemed by it more just." 

While the defective appliance in that case was a drawbar, and not a 
coupler, and the action was one to recover damages for the death of 
an employé, and not a penalty, we perceive nothing in thèse dififer- 
ences which distinguishes that case from this. As respects the na- 
ture of the duty placed upon the railway company, section 5, relating 
to drawbars, is the same as section 2, relating to couplets, and sec- 
tion 6, relating to the penalty, is expressed in terms which embrace 
every violation of any provision of the preceding sections. Indeed, 
a survey of the entire statute leaves no room to doubt that ail viola- 
tions thereof are put in the same category, and that whatever properly 
would be deemed a violation in an action to recover for personal in- 
juries is to be deemed equally a violation in an action to recover a 
penalty. 



UNITED STATES V. DENVER <& B. O. E. CO. 519 

Because, in view of the later décision in the Taylor Case, the in- 
struction before quoted did not embody a correct statement of the 
law, the judgment is reversed with a direction to grant a new trial. 



UNITED SI ATES v. DENVER & E. G. R. CO. 

(Circuit Court of Appeals, Eighth Circuit. August 22, 1908.) 
No. 2,567. 

RAILROADS — SaFETÎ- APPLIANCE ACTS — PLEADING — COMPLAINT TO Recoveb 

Penalty— NoT Necessabt to Négative Exception in Proviso ob Exeb- 
oisE of Reasonable Care— If One Couples bb Inopebative and Thebe 

BB ACTUAL AND SUBSTANTIAL IlAULING IN INTERSTATE TBAFFIO STATUTE IS 
ViOLATED. 

A complaint under the safety appliance law of Congress to recover a 
penalty for hauling a car in movlng Interstate traffic in violation of sec- 
tion 2 (Acts March 2, 1893, c. 190, 27 Stat. 531, and April 1, 1896, c. 87, 
29 Stat. 85 [U. S. Comp. St. 1901, p. 3174] amended by Aet March 2, 1903, 
c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 1907, p. 883]), relating to auto- 
matic couplers, Is not demurrable (a) because It fails to négative the mat- 
ter of the exception created by the proviso to section 6 (27 Stat. 532 [U. S. 
Comp. St 1901, p. 3175] amended by 32 Stat. 943 [U. S. Comp. St. Supp. 
1907, p. 885]); or (b) because it only shows that one of the couplers was 
out of repalr and Inoperative, and that it was so because the uncoupling 
chaln was "klnked" ; or (c) because It falls to négative the exercise of rea- 
sonable care on the part of the railway company In malntalnlng th© 
eoujjler In operatlve condition ; or (d) because, although showing an aetual 
and substantial hauling of the car In movlng Interstate trafBc, it fails to 
epeeify how far the hauling was continued, or is silent in respect of any 
aetual use of the détective coupler. 

[ISd. Note. — Duty of rallroad conipanles to furnish safe appliances, see 
note to Felton v. BuUard, 37 O. C. A. 8.] 

(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Colorado. 

Ralph Hartzell, Asst. U. S. Atty., Luther M. Walter, Spécial Asst. 
U. S. Atty. (Earl M. Cranston, U. S. Atty., on the brief). 

Henry McAllister, Jr. (Joël F. Vaile and Elroy N. Clark, on the 
brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judge. The matter hère in contro- 
versy is the sufficiency of the complaint in a civil action to recover 
penalties under the safety appliance law of Congress. Act March 
2, 1893, c. 196, 27 Stat. 531; Act April 1, 1896, c. 87, 29 Stat. 85 
(U. S. Comp. St. 1901, p. 3174) amended by Act March 2, 1903, c. 
976, 33 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885). There are 
four counts in the complaint, each charging a distinct hauling of a 
car in moving Interstate trafïic when one of the couplers with which 
it theretofore had been properly equipped was out of repair and in- 
operative. In the District Court ail the counts were held insufficient 
upon demurrer. The particular reason for the ruling is not disclosed, 
but in support of it the défendant makes several objections to the 
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complaint. The first of thèse is that the plaintiff does not négative 
the matter of the exception created by the proviso to section 6 of the 
act of March 2, 1893, as amended by the act of April 1, 1896, which 
gives the right of action for the penalty. This objection must fail, 
because it is opposed to the settled rule that an exception created by 
a proviso or otlier distinct or substantive clause, whether in the same 
section or elsewhere, is défensive, and need not be negatived by one 
suing under the gênerai clause. United States v. Cook, 17 Wall. 168, 
21 h. Ed. 538; Ledbetter v. United States, 170 U. S. 606, 611, 18 
Sup. Ct. 774, 42 L. Ed. 1162; Schlemmer v. Buffalo, etc., Co., 205 
U. S. 1, 10, 27 Sup. Ct. 407, 51 L. Ed. 681 ; Smith v. United States, 
85 C. C. A. 353, 157 Fed. 721, 727; Id., 208 U. S. 618, 28 Sup. Ct. 

569, 52 L. Ed. . The second objection is that there is no allégation 

of any facts showing that the condition of the coupler was such as to 
make the hauling of the car unlawful. It is also untenable. The stat- 
ute makes the hauling unlawful if the car be not equipped writh "coup- 
1ers coupling automatically by impact, and which can be uncoupled, 
without the necessity of men going between the ends of the cars," and 
the complaint, taking the second count as an illustration, allèges that 
the hauling occurred "when the coupling and uncoupling apparatus on 
the 'B' end of said car was out of repair and inoperative, the uncoup- 
ling chain being kinked on said end of said car, thus necessitating a 
man or men going between the ends of the cars to couple or un- 
couple them, and when said car was not equipped with couplers coup- 
ling automatically by impact, and which could be uncoupled, without 
the necessity of a man or men going between the ends of the cars." 
This allégation could be improved in point of directness, but it was 
evidently intended to mean, and we think it does mean, that the coupler 
on the "B" end of the car was out of repair, in that the uncoupling 
chain was kinked, and that, in conséquence, that coupler was inopera- 
tive in that it would not couple automatically by impact, and could not 
be uncoupled, without the necessity of a man going between the ends 
of the cars. If that was so, one of the couplers with which the car 
was equipped did not meet the requirements of the statute. But it is 
said that in truth a coupling between such an inoperative coupler and 
an operative one can be automatically effected by impact, and an un- 
coupling thereof can also be effected, without the necessity of a man 
going between the ends of the cars, if he happens to be on that side of 
the track from which the lever of the operative coupler can be manipu- 
lated, or if he crosses to that side by going around, climbing over or 
crawling under the cars. That this is so has been shown in other cases 
which hâve been before this court (Morris v. Duluth, etc., Ry. Co., 47 
C. C. A. 661, 108 Fed. 747 ; Gilbert v. Burlington, etc., Ry. Co., 63 
C. C. A. 27, 128 Fed. 529), but, passing the question whether we can 
hère take notice of the fact so asserted and shown, we cannot assent 
to the contention which is founded upon it, namely, thnt an inoperative 
coupler- — that is, one which cannot be properly manipulated preparatory 
to effecting a coupling or an uncoupling, as the case may be, without a 
man going between the ends of the cars — is yet to be regarded as con- 
forming to the statute, because another coupler capable of being so 
manipulated can be coupled therewith and uncoupled therefrom., with- 
out a man going between the cars, if he submits to whatever of incon- 
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venience or risk may be incident to getting at the lever of the operative 
coupler. An all-sufficient answer to this contention is that the statuts 
in terms requires that every car to which it appHes shall be equipped 
with "couplers" of a prescribed operative type, and the reasonablc 
attainment of its manifest object renders it necessary that the coupler 
at each end of the car shall conform to this requirement. Johnson v. 
Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct 158, 49 L. Ed. 363; 
Chicago, etc., Co. v. Voelker, 65 C. C. A. 226, 129 Fed. 522, 70 h. 
R. A. 264. 

The third objection is that there is no allégation of any failure on 
the part of the défendant to exercise reasonable care in maintaining the 
coupler in operative condition. It must also fail, because the duty 
which the statute imposes upon a railroad company, in that regard is 
not qualified by the common-law rule of reasonable care, but is abso- 
lute, as has been recently and authoritatively settled in St. Louis, Iron 
Mountain & Southern Ry. Co. v. Taylor, 210 U. S. 281, 38 Sup. Ct. 
616, 52 h. Ed. 1061. See, also, United States v. Atchison, Topeka & 
Santa Fé Ry. Co. (C. C. A.) 163 Fed. 517. 

The last objection is that there is no sufficient allégation of a hauling 
of the car. It must share the fate of the others. The statute inhibits 
a hauling "in moving Interstate traffic," and the complaint, taking the 
second count as an illustration, allèges that the défendant "hauled over 
its line of railroad one car, to wit, Père Marquette 41,948, used in 
moving interstate traffic to wit, bullion consigned from Murray, in the 

State of Utah, to New York Harbor, in the state of New York," 

and "hauled said car, with said interstate traffic, over its line of railroad 
out of its yards at Minturn, in the state of Colorado, in an easterly 
direction, when" one of the couplers thereon was out of repair and in- 
operative, as before stated. The criticism made of this allégation is 
that it does not specify how far the hauling was continued, ox its 
purpose, and is silent respecting any actual use of the defective coup- 
ler ; but the answer to this is that the allégation does sufficiently show 
an actual and substantial hauling in moving interstate traffic, and that, 
this being so, it is immaterial, under the statute, how far the hauling 
was continued or whether there was any actual use of the defective 
coupler. 

As the objections made to the complaint are untenable, and as none 
other is perceived by us, the judgment is reversed with a direction to 
overrule the demurrer and to take such further proceedings as wny be 
ôgreeable to law. 



DUNN MFG. CO, et al. v. STANDARD COMPUTING SCAUS CO. 

(Circuit Court of Appeals, Slxth Circuit May 25, 1908.) 

No. 1,761. 

Patents— Invention— CoîcuTiNG Cheese Cdttee. 

Tlie Dunn patent, No. 800,431, for a Computing cheese cutter, ponslstlng 
of a new combination of old éléments, wliich éliminâtes certain parts of 
prlor machines and simplifies the mechanism, so as to produce a bett-er and 
more practlcable and salable machine, discloses Invention; also held in- 
frhiged. 
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Appeal from the Circuit Court of the United States for the Eastem 
District of Michigan. 

TMs is a blll to enjoin infrlngement of patent No. 800,431, Issued to H. F. 
Dunn and asslgned to appellants, who were complainauts below. The Circuit 
Court held the patent vold for want of patentable novelty, ad dlsmissed the 
bill. The patent is for an improved Computing cheese cutter. The patentée 
in hls speclficationa says that his Invention "consists in flrst ascertaining 
the value of the cheese or the sum desired to be reallzed from the sale of an 
article in portions, and provlding the apparatus with a single row of char- 
acters indicatlng the total ijossible values of a cheese or sucli othcr ai'ticle de- 
sired to be sold In pièces. A designator Is then set to the charaeter in sueh 
row of Indications representing such ascertained value of the cheese or sum 
to be realized from its sale, wliereuixm the movement of sald cheese carrier is 
so, llmiited that such movement will measure oCC a defiulte money's worth of 
sald cheese or other article, whieh measured portion may then be served. 
Thus it will be seen that my Invention dispenses with the necessity for dealing 
with such incidental matters as weights and priées per pound and présents 
only the simple and ultimate resuit, to wit: A cheese or other article is to be 
sold for so much money, and the apparatus Is set to eut sald cheese or article 
Into portions that will realize sald sum of money." Figure 1 of the patent, 
set out below, Is a perspective view of a cheese cutter, and sufBciently shows 
the inventions for the purposea of this opinion. 




In that drawing 10 shows the cheese carrier, provtded with teeth upon Its 
perlphery and adapted to be engaged by the pawls, 12, upon the arm, 13, ful- 
crumed concentric with the carrier. "The carrier and arm, 13, are revolubly 
Bupported by a base, 14, provlded with uprlghts, 15, between which extends 
a knife-carrying frame, 16, having knife, 17, secured thereto and adapted to 
sever portions of the cheese or other article upon the carrier, 10. Uiion said 
base, 14, are one or morè retaining pawls, 18, engaglng with said teeth, 11, for 
retaining the carrier, 10, in such positions as it may be moved to by tlie 
pawl or pawls, 12, upon arm, 13. Secured to base, 14, is a longitudinal bear- 
ing plate or bar, 20, provlded with a single row of indications representing the 
total priées or the total money value desired to be reallzed from the sale of a 
cheese or other article to be sold In portions. Upon said plate, 20, is a stop 
block or member, 21, provlded with a set screw, 22, adapted to secure said 
block Or member, 21, at any position upon said bar, 20; said block or member, 
21, belng set to the charaeter upon said bar, 20, representing the value of the 
cheese or the money to be realized from its sale, whereby each movement of 
lever, 13, throughout the space limited upon one side by the contact of lever, 
13, with said block or member, 21, and upon the other side by a projection or 
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flxed stop, 23, of plate, 20, wlll drlre the carrier, 10, to measure a prcdeter- 
minecl moiiey's worth of said cheese, which may be eltber 5, 10, 15, 20, 25 cents, 
or any other sum of money previously determined upon and provided for by 
the spacing of the graduations upon bar, 20. The total-value graduations on 
this scale-bar consist of marks which are designated by figures Indicating such 
total values arranged inversely as to thelr respective distances from the flxed 
stop, 80 that the hlghest figure will be nearest the flxed stop, and such dis- 
tances not only correspond to aliquot parts, respectively, of such total values, 
but also to allquot parts or seetor portions of the carrier." 

The claims in issue are 2, 7, and 10, vt^hich read as follows: 

"2. The eoniblnation of a cutting mechanism, a carrier for the article to be 
eut in portions, means for moving said carrier, a scale-bar having a flxed 
stop and inverse total-value graduations indicating sums of money to be real- 
ized from the sale of such articles and governing the size of said portions in 
accordance with the total value, and means in adjustable engagement with 
said scale-bar for limiting the motion of the means for moving said carrier, 
substantially as specifled." 

"7. In a cbeese-cutter, the combinatlon of a base-frame, a scale-bar carried 
by said frame, and inversely graduated in total values of différent cheeses, a 
rotary table on said base-frame, a table-rotating lever having movement over 
said scale, and an adjustable stop engaging said scale-bar for limiting the move- 
ment of said lever, substantially as specifled." 

"10. In a cheese-cutter, the combinatlon with a base-frame, a rotary carrier 
thereon for cheeses of différent values, a reciprocating operating lever for said 
carrier, a scale-bar on said base-frame, a flxed stop on said scale-bar, total- 
value graduations inversely arranged at distances directly increasing from said 
flxed stop, and an adjustable stop engaging said scale-bar to limit the move- 
ment of said operating lever, whereby pièces of constant value will be eut 
from cheeses of différent values substantially as specifled." 

V. H. Loclcvi^ood, for appellants. 
C. H. Fisk, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts as above). It is 
not of conséquence that the éléments of each claim may be old, for 
the claims are for a combination, and if the combination be new, or if 
by a new mode of organization new or better results are obtained, the 
patent may be sustained. The first step, as shown by the history of 
the art, was a cutter organized with a scale which was capable of 
measuring equal proportional divisions of the pièces to be eut off; 
but if the cheese differed in weight or value another slip must be 
taken. This was taken by both McCroskey and F. P. Dunn, to say 
nothing of the devices which preceded them. The two patents in évi- 
dence issued to McCroskey and the later patent to F. P. Dunn, also in 
évidence, show mechanisms which by adjustment were adapted to eut 
proportional and equal divisions without regard to the weight of the 
cheese or the total value to be realized. For this reason, while involv- 
ing some change in organization, they were held by the learned trial 
judge to anticipate. The validity of the patent in suit must turn upon 
whether such structural changes hâve been made in appellant's or- 
ganization of old éléments as to produce a simple and more practical 
operating machine thanthose shown by the old art. 

We may start with the signiiicant fact that not one of the alleged 
anticipating devices proved a success as a practical and salable cheese 
cutter. Such devices are sold to retail grocers. The well-known con- 
ditions which a successful Computing cheese cutter had to meet re- 
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quired not only one which should be economical in construction, but 
above ail else it must be simple in opération. This want of simplicity 
of opération was the trouble with those cutters from the old art which 
most nearly anticipate the patent in suit. They were undoubtedly 
clumsy and difficult of easy opération. Then they failed, and the de- 
vice of the complainants is shown to hâve in large degree supplanted 
them. This fact does not always prove invention, for the methods of 
exploiting may sell an inferior machine over a superior one not push- 
ed. But if there be doubt about the matter of utility, doubt about the 
merit of a new organization, the scale may be turned by évidence of 
public approval. We need not consider any of the numerous patents 
issued for cheese cutters, for it is plain that the patents to McCroskey 
and that to F. P. Dunn exhibit the last advances. If they do not so 
completely anticipate as to leave no room for H. F. Dunn, the patentée 
whose invention is in suit, his patent is sustainable. Indeed, we go 
further. The F. P. Dunn patent, whether conceded or not, is the closest 
approximation, and we shall for the most part confine ourselves to a 
contrast of that device with the patent in suit. As the case must tum 
upon certain parts only of the Computing cutters put in contrast, we 
hère show a figure taken from the brief of Mr. Lockwood, attomey 
for the appellants, showing the location of the graduated scales of the 
F. P. Dunn patent : 




This diagram illustrâtes the resemblances as well as the cWef dif- 
férences, omitting the actuating mechanism, for the claims in suit 
do not involve that feature. The scale-bar, F, showing graduations 
beginning at 12 and running up to 36, represents the différent weights 
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of cheeses. If the cheese was known to weigh 20 pounds and the sale 
price was 20 cents per pound, the adjustable stop, f, would be moved 
so as to stop at 20 on the scale-bar. Then by a movement of the 
lever, E, from the fixed stop, f, until it is stopped by the previously 
adjusted movable stop, the knife, not shown in the figure, would, when 
operated, eut a division of cheese which would represent one-fourth 
of a pound, or one-eightieth of the entire circumference of the cheese. 
Being a 20 cents per pound cheese, that proportional part thus served 
would hâve a value of 5 cents. To this extent the F. P. Dunn device 
was capable of cutting slices of a known value of 5 cents, or a limited 
number of multiples of 5, and was, therefore, in some sensé a value- 
cutting cutter, as well as a weight cutter. But if the cheese weighed 
more or less than 20 pounds, or was to be sold for more or less than 
20 cents per pound, the graduated total weight scale shown in the 
figure above at F had to be supplemented by the proper adjustment of 
two other graduated scale-bars, shown in the figure at G and G'. 
Thèse scale-bars, according to the patent, are located beneath the ro- 
tary cheese board or carrier, which rests on the base, A. To set it 
when any cheese is to be sold for more or less than 20 cents per pound, 
this cheese carrier must be removed. Then the slicing scale-bar. G', 
must be moved upon the scale-bar. G, until the figure representing the 
price per pound registers with the figure representing the total weight 
of the cheese. The patentée then says that when thèse weight and 
price figures register "a red Une, g, to the right of the numbered 
graduations upon slide, G', will then indicate upon the scale-bar, G, 
where the adjustable stop must be set to eut 5 cents worth of cheese." 
When the adjustable stop is placed as indicated by the figures pointed 
to by g, the cutter is ready for opération. The necessity for the set- 
ting or adjustment of thèse distinct graduated scales, two of which 
can be only reached by taking ofï the rotary carrier board, while plain 
enough to one familiar with the art, and perhaps soon acquired by 
the quick-minded and expert with mechanics, is manifestly a slow 
and complicated opération to be followed by the average grocery clerk. 
It was not easily understood or easily explained. An effort to operate 
the cutter confirms the évidence showing the diificulty in inducing 
purchases due to a want of simplicity of opération. 

The device in suit contrasts most favorably in the matter of sim- 
plicity of opération with the best type of the old art, the F. P. Dunn 
cutter. Referring to the figure and the description of the patent in- 
volved, heretofore set out, it will be seen that, instead of three gradu- 
ated scale-bars by which to set the cutter for cheeses when of greater 
or less value than 20 cents per pound, there is but one graudated 
scale-bar, and that one adjustment, and that exceedingly simple, is 
necessary for a cheese of any weight or price. That scale is a total- 
value scale. The figures show the various values from $3 up to $8. 
The weight being known and the price per pound, the one is multiplied 
by the other for the total value, and the movable stop, 21, is moved to 
stop at the figure showing total value of the cheese. This sets the 
scale so that, when the lever arm is moved from the fixed stop into 
contact with the movable stop, the cheese knife cuts equal divisions 
of the value of 5 cents, or any multiple up to 25. That is the whola 
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Opération. The feature of the patent in suit is the single scale, which 
the patentée calls his "total-value system." That, he says, consista 
in "a scale-bar with a fixed stop and a movable slide or stop, and an 
operating lever moving adjacent to this scale-bar, ' and a séries of 
graduations representing total values of cheeses ; thèse graduations 
being arranged to run inversely with référence to the fixed stop." 

To say that he has substituted only a total-vahie scale-bar for the 
weight scale of the F. P. Dunn device is not altogether true, for he has 
also substituted his simple total-value scale for their scale-bars and 
their graduated scales, two of them inconveniently located, which 
single scale does ail that the three could do. The évidence shows that 
by reason of the simplicity in the opération of the device of the patent 
it supplied a demand of the trade and has met with larger sales. The 
patentée did not take the first nor the second step. He did not first 
invent a cheese cutter which was an adjustable value cutter. What 
he did was to so simplify the opération of such cutters as to adapt 
them to the trade, and met a demand which many others had tried 
to supply. Neither McCroskey nor F. P. Dunn made a success. The 
appellants fîrst made and sold the F. P. Dunn device. When they 
made and put the device of the patent upon the market, it superseded 
the other. The appellees hâve joined in paying tribute to the prac- 
tical merit of the later invention, for they bave copied it so closely as 
to compel the concession in argument that, if the patent of the appel- 
lants is valid, they infringe, 

The change to a single total-value scale-bar also involved structural 
changes by which a single graduated scale-bar adjusts the cutter, 
which required two or more in the McCroskey and F. P. Dunn in- 
ventions. Former experimenters may hâve had some dim notion of 
the interchangeability of the total-weight scale with a total-value scale, 
but none of them had carried any such concept into a single prac- 
tical total-value scale. The élimination of unnecessary scale-bars dif- 
ferently graduated and inconveniently placed, by substituting a single 
scale-bar conveniently placed and so graduated as to do the work of 
two in the McCroskey and of three in the F. P. Dunn patent, involved 
such mechanical or structural changes as to constitute invention. 
Davis V. Perry, 120 Fed. 941, 57 C. C. A. 231; Brown v. Piano 
Company, 134 Fed. 735, 67 C. C. A. 639; Hobbs Manufacturing 
Company v. Gooding et al., 111 Fed. 403, 406, 49 C. C. A. 414; De- 
ceco Company v. George É. Gilchrist Company, 125 Fed. 293, 298, 
299, 60 C. C. A. 207. In Western Electric Companv v. North Elec- 
tric Company, 135 Fed. 80, 89, 67 C. C. A. 553, 563, we said, speaking 
by Judge Severens, that: 

"While the mcre assembllng In a new organlzatlon of parts of old Systems 
to perform the same functions In their new places (as in Goodyear Tire Com- 
pany V. Rubber Tire Wheel Company, 116 Fed. 363, 53 C. C. A. 583) is not 
invention, yet where they are so talcen, and are organized in a new and useful 
manner so as to produce a more bénéficiai resuit, there may be invention ; and 
where the comblnation displays the exercise of inventive sklll and genius 
beyond that possessed and exercised by those skilled in the art, and the dls- 
covery is of something new and useful, invention should be recognized." 



EIDGWAT DYNAMO A ENGINE OO. V. PHŒHIX lEON WORKS. 527 

Again, in Sanders v. Hancock, 128 Fed. 424, 433, 434, 63 C. C. A. 
166, 176, the same judge, speaking for this court, said : 

"We hâve in several instances held valld combinatlons of old éléments wlien 
from thelr différent location in the new organization a différent mechanlcal 
resuit was effected and a bénéficiai use subserved. Thus, in Star Brass Works 
V. General Electric Company, 111 Fed. 398, 49 0. O. A. 409, the new location 
given to the brush which takes off the current from a trolley wheel on street 
railway cars, which effected a more advantageous transmission of the current 
and afflorded better protection to the brush, wàs patentable." 

In Stilwell Company v. Eufaula Cotton Oil Company, 117 Fed. 
410, 54 C. C. A. 584, where the opinion was by Judge Day, now Jus- 
tice Day, we held the location of a conveyor of oil meal in a new 
and différent place in the machinery, which effected a better resuit, 
constituted patentable invention. 

We do not find anything in the occurrences in the Patent Office, as 
shown by the file and wrapper and contents, which can be of advantage 
to the appellees. True, he was required to amend bis daim. The 
Word "inverse," or "inversely," in describing the graduated scale-bar, 
was changed, so that the claim read "a scale-bar (inversely) graduat- 
ed in total values. * * * " But the défendants use this "inverse- 
ly" graduated scale-bar. It may be that such an inversely graduated 
scale-bar was not new. This does not affect the question as to whether 
the organization as claimed in combination is such an improvement 
over the same éléments in the structures of the old art as to involve 
invention. Neither does the fact that the claims before such amend- 
ment were rejected conclude us with respect to the novelty of the in- 
vention, either with or without the limitations imposed. As amend- 
ed, the Patent Office deemed the invention of sufficient merit to be 
patentable, and with that conclusion we agrée. What we might think 
of the claims without the limitations is not hère involved, as we do 
not rest our conclusion upon the novelty of the inverse graduations 
as a distinct élément. The claims in issue are valid and infringed. 

Reversed, for further proceedings in accordance with this opinion. 



RIDGWAY DYNAMO & ENGINE CD. v. PHŒNIX IRON WORKS. 

(Circuit Court, W. D. Pennsylvanla. July 28, 1908.) 

No. 47. 

Patents— Anticipation— GovERNORs ron Steam Engines. 

The first six claims of the Begtrup patent, No. 387,205, for a govemor 
for çteam engines are vold for anticipation by the Penney patent, No. 
322,637, and the first six claims of the Begtrup patent. No. 536,505, 
also for a governor, are vold for anticipation by the Rites patent, No. 
534,579. 

In Equity. Suit for infringement of letters patent No. 387,205, 
issued August 7, 1888, and No. 536,505, issued March 26, 1895, both 
granted to Julius Begtrup for steam engine governors. On final 
hearing. 

Fred. H. Ely ( R. A. Parker, of counsel), for complainant. 
J. Snowden Bell, Thomas W. Bakewell, and Clarence P. Byrnes, 
for respondent. 
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BUFFINGTON, Circuit Judge. This case conceras the govemors 
of steam engines. The old type of governor, consisting of two swing- 
ing balls revolving in horizontal planes on a vertical spindle, respond- 
ed so quickly to variations in speed as to work with jerks. This re- 
sulted in what was known as "racing." To obviate such objection, in- 
ertia governors were devised, and to this class the patent in suit be- 
longs. This gênerai type has a centrifugal-acting weight connected 
to and rotating with the engine shaft. As speed increases, the centrif- 
ugal force causes the weight to move outwardly, and when it slack- 
ens to move inwardly. The weight is so connected with the valve 
governing the steam supply to the cylinder as to vary the supply 
thereof, automatically furnishing more steam as the speed decreases, 
and less as it increases. Of this type the patents in suit were im- 
provers, not pioneers. The prior patent to Penney, No. 323,637, is 
fairly illustrated by this drawing: 




^ùjotStucL 
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— wherein the eccentric, C, is pivoted on an axis, C*, which îs not 
coïncident with the axis of the driving shaft and is connected, as 
shown in Fig. 1 of the patent, by a rod, D, and a stud, C, with centrif- 
ugal weights, E and F, counterbalanced by an intermediate spring, 
G. Rigidly connected to the eccentric is a counterweight, whose 
function Penney thus describes : 

"Th* eccentrlc's counterweight assista the centrlfugal balls and the spring 
In maintaining unlformlty of engine speed by its tendency to préserve Its 
own velocity under momentary changes in the speed of the crank-shaft, due to 
variations in the steam pressure or the load put upon the engine. Under an 
Increase of speed of the crank-shaft this countenveight, CT, lags bohind 
somewhat for the tlme being, and causes a shiftlng of the eccentric so as 
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to Increase Its eccentrlclty, and consequently eut «off steam earller, while 
under a decrease of speed of the crank-shaft the sald counterwelght outruns 
the other parts somewhat for the tlme being and shifts the eccentrlc so as to 
eut off steam later. Thls Incldental functlon of the counterwelght, 0', la 
so désirable that I make its heft adjustable, as before descrlbed, so that It 
may be loaded to foster thls functlon, somewhat at the expense of Its func- 
tlon of balancing the eccentrlc. The best practlcal heft of thls counterwelght 
for any glven englne and speed can be readlly determined by trials." 

In his first patent in suit, No. 387,205, Begtrup, the patentée, dif- 
fering from his prior patent, No. 336,093, wherein "the eccentric and 
momentum or inertia wheel or mass are separate parts, each one hav- 
ing its own pivot of oscillation," made "the eccentric intégral with the 
inertia wheel either cast on it or securely fastened to it by bolts, 
screws, or rivets, or the inertia wheel and eccentric both rigidly se- 
cured to a common pivot shaft journaled in the disk or puUey upon 
which the govemor is mounted, so that the said common pivot-shaft 
forms a rigid connection between eccentric and inertia wheel." The 
device is shown in the accompanying eut: 



This dead weight, called by Penney a "countérweight" and by Beg- 
trup an "inertia mass, which I preferably give the shape of a wheel," 
but by both integrally fastened to the eccentric, seems to us to per- 
form the same function in both. Indeed, this seems to be conceded by 
complainant's expert, who, while asserting that Penney's counter- 
welght is not an inertia weight, yet says : 

"Thls counterbalance, llke ail counterbalances, necessarlly has weight 
and Inertia, and as thls Inertia happens to act In the helpful, instead of the 
harmful, direction, It would hâve Incidentally a bénéficiai Influence, and that 
incldental bénéficiai Influence Is recognized in the Penney patent In which 
It is stated: 'Thls Incldental functlon of the counterwelght, C, Is so deslr- 
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able that I make Its heOt adjustable, as before described, so that 11 may be 
loaded to foster this function, somewhat at the expense of its functiou of 
balanclng the eccentrlc' " 

He also concèdes that if the word "inertia" and the phrase "sub- 
stantially described" are excepted, the six claims of Begtrup's pat- 
ent hère in controversy apply to and are descriptive of Penney's de- 
vice. We hâve been unable to find in such expert testimony any suf- 
ficient reason for giving to the inertia mass, or the préférable form of 
an inertia wheei of Begtrup's device, any différent significance, or, 
wlien its inertia is overcome, any différent functional efîect from that 
exerted by Penney's countervi^eight. In both devices the inertia of 
the weight contributes to préserve uniformity of speed and the cen- 
trifugal force of the weight to sélections of speed, and they both use 
centrifugal force and the inertia of an inertia mass or counterweight 
for the conjoint purpose of selecting and maintaining speed uniform- 
ity. Such being the case, it follows that the six claims in question of 
Begtrup's patent, No. 387,205, are void. 

'Turning next to Begtrup's patent. No. 536,505, the first six claims 
of which are hère involved, we note that the gênerai principles there- 
of are found in Penney's prior patent. No. 322,637, and Begtrup's 
prior patent. No. 387,205. Its novelty therefore is confined to struc- 
tural détails. As to the claims in suit, complainant's expert concèdes 
they are descriptive of the device shown in Rites' patent, No. 534,579. 
His testimony is as follows : 

"XQ 19. Referring now to the second Begtrup patent. No. 536,505, is it 
net a fact that daim 2 thereof applies to and is descriptive of the construc- 
tion show in Flg. 3 of tlie Rites patent, No. 534,579, dated February 19, 
1895? A. I think so. XQ. 30. I>o you make the same answer with référence 
to claims 3, 4, 5, and 6 of the Begtrup patent, No. 536,505? Are they and 
each of them descriptive of the apparatrjs shown in Fig. 3 of the Rites 
patent, No. 534,579? A. I should say yes, adding that, as regards claim 3, 
my understandlng of Fig. 3 of the Rites patent, is: The ieft-hand end of 
the inertia weight is the heavler end; in other words, that if a line be 
dropped from the center of pivot, 4, to the center of the shaft, the center 
of gravity of the weight wlll be always to the left of that line." 

We herewith reproduce in substantial form the devices shown, Fig, 
1 of Begtrup's and Fig. 3 of Rites' patent : 
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They are practically the same thing. Rites' pivot, marked 4, is 
C of Begtrup; Rites' weight, 7, is Begtrup's E; Rites' eccentric, 5, 
is Begtrup's G; and the six claims of Begtrup hère in controversy 
are descriptive of this Rites' device, as are also some of the claims in 
the interférence proceeding between Rites and Begtrup. That pro- 
ceeding resulted in a décision in Rites' favor, to wiiom a patent, ap- 
plied for in advance of Begtrup, issued. 

In view of thèse facts, we are constrained to hold the claims in 
controversy in the présent case, which are descriptive of Rites' de- 
yice, are invalid. 

Let a decree be drawn dismissing this bill. 



KNAPP V. ATLANTIC MAOH. WORKS. 

(Circuit Court, D. Maryland. August 24, 1908.) 

1. Patents— Infringement—Can Labelinq Machine. 

The Cornell and Knapp patent, No. 561,656, for an Improvement In 
can labellng machines, held valid, and infringed aa to claims 2, 3, and 5. 

">- Same. 

The Cornell patent, No. 514,705, for an improvement in can labeling 
machines, held valid, but not infringed. 

3. Same— Anticipation. 

The Cornell patent, No. 612,825, for a can labeling machine, clatm 1 held 
valid and infringed. Claim 6, for an expansible follower to press and 
hold the label against the can whUe It is being pasted, held void for antici- 
pation. 

In Equity. On final hearing. 

L,. S. Bacon and Bacon & Milans, for complainant. 
E. Oliver Grimes and Arthur Stewart, for défendant. 

MORRIS, District Judge. This is a bill in equity, in usual form, 
for injunction and account for infringement of certain patents belong- 
ing to the complainant, ail relating to improvements in can labeling 
machines. The défense is noninfringement and nonvaHdity of the 
complainant's patents. 

The patents in suit are: First. Patent No. 561,656 to E. W. Cor- 
nell and Frederick H. Knapp, dated June 9, 1896, for improvement in 
can labeling machines. Second. Patent No. 514,705 issued to E. W. 
Cornell, dated February 13, 1894, for an improvement in can label- 
ing machines. Third. Patent No. 613,825 issued to E. W. Cornell 
October 25, 1898, for a can labeling machine. The devices intended 
to be covered by thèse three patents are combined in an automatic 
labeling machine manufactured by the complainant, by which cylin- 
drical cans for hermetically preserved goods which are delivered ei- 
ther empty or filled into one end of the machine, and are delivered from 
the other end with labels properly pasted upon them. This, the proofs 
show, is donc by complainant's machine with great rapidity and ac- 
curacy, so that the machine is a notable commercial success. 

In the first patent. No. 561,656, infringement is alleged of claims 
2, 3, and 5. Claim 5 is for the combination of the feed disks and the 
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conveyer mechanism, by which greater speed îs given to the conveyer 
than to the feed disks, so that the cans as fed into the machine are au- 
tomatically spaced apart while being carried through the machine. 
The cans, as they roll down the inclined runway into the machine, 
come in contact with a revolving disk which controls the motion of 
the can, and makes it revolve slov\fly, and holds it back until it cornes 
in contact with a more rapidly moving conveyer which carries it rap- 
idly forward. By this différence of speed between the feeding disks 
and the conveyer, the cans are spaced apart so that they do not inter- 
fère with each other during the pasting process which follows. This 
method of feeding the cans has proved successful in opération. The 
devices are fully described in complainant's patent and are substan- 
tially the same as in defendant's machine. I think the device was pat- 
entable and is infringed by defendant's construction. 

The cans so spaced are carried along the runway by an endless feed 
belt, and by coming in contact with a paste roll they bave applied to 
them a coating of paste, about an inch wide, running from end to end 
on the cylindrical side of the can. If, after receiving this strip of paste, 
the can continued to revolve on the conveyer belt, the paste would come 
off on the belt. To prevent this, is the purpose of the device claimed in 
claims 2 and 3 of the first patent. This is accomplished by what are 
called "keeper rolls," which cause the edges of the endless conveyer 
belt to tilt so that the edges only of the belt engage with the ends of 
the cans, and so prevent the face of the feed belt from coming in con- 
tact with the paste on the cans. This essential resuit is obtained in 
defendant's machine in substantially the same way. And, although 
it may be said that in complainant's machine the keeper rolls operate 
to push the edges of the belt down, and in defendant's machine the 
keeper rolls operate to cause the edges to resist the upward push of 
the cans, the resuit is precisely the same and the means employed sub- 
stantially the same. I think claims 2 and 3 are good, and are infringed. 

In the second patent, No. 514,705, the devices are intended to 
draw the label closely around the can, and to bring the lap end into 
contact with the zone of paste on the can. It is an ingenious device, 
which opérâtes very successfully, but is difficult to describe. A rod 
lies across the réceptacle containing the labels, and, as the label is 
wound around the can, the rod keeps the label tight and pulls the lap 
end from the paste, so that, with the paste which adhères to it, it laps 
over the opposite end of the label and is secured to it. This rod is con- 
trolled by a spring which forces it as soon as it is released from the 
label on the can to return to its original position across the next label. 
It is called an "oscillating rod" on account of this movement. The 
defendant's rod is differently affixed to the machine, and serves a dif- 
férent purpose. Its purpose is simply to exert a slightly holding pres- 
sure on the label as it is being taken up by the can. The paste on the 
lap end of the label in defendant's machine is not obtained from the 
can by being run over it and drawn out by the rod, but is applied by 
a belt carrying paste which is applied to the end of the label. The rod 
does not oscillate, as described in complainant's patent, and does not 
draw the lap end of the label from the paste on the can. It is fair to 
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say, therefore, that the rod in defendant's patent does not operate in 
the same way nor for the same purpose as the complainant's device 
does, and that there is no infringement of the spécifie claims of the sec- 
ond patent 

The third patent is No. 612,825, October 25, 1898. This patent 
claims devices for two separate purposes. The first claim is for a de- 
vice by which, if an occasional can somewhat longer than the others 
is fed into the machine, the side rails which guide the cans through 
the runway will yield and allow the longer can to pass through the 
machine. This the complainant does by having on one side of the 
runway a fixed continuons guide rail and on the opposite side a guide 
rail composed of independent yielding sections. A fixed rail and an 
opposite yielding rail which permitted a movement backwards and 
forward was not new; but that did not meet the difEculty of an oc- 
casional longer can among a number of cans of normal length. To 
meet this difSculty, the inventer broke up his yielding rail into a suffi- 
cient number of independently movable sections actuated by springs, 
so that the long can would only displace the section as it came into 
contact with it, and would not displace the others which would then 
properly guide the cans of normal length. In my opinion this device 
discloses an invention that is not shown in any prior device in the art. 
It is both useful and novel, and is infringed by the device used on de- 
fendant's machine. 

The sixth claim of the third patent, No. 612,825, is also put in suit 
by the complainant's bill of complaint The complainant's machine, 
for the purpose of supplying the labels to be taken up by the revolv- 
ing cans, has a package of labels in a réceptacle or box just beneath 
the runway on which the cans are moving. It is necessary that the 
top label of the package should be evenly presented to the can as it 
passes over the box. This is done by a movable bottom to the box 
which is given a step by step movement upward. It is also important 
that the follower should press upward evenly, and for that purpose 
should cover the whole under surface of the labels and touch the sides 
of the box to insure the edges of the label being evenly pressed up- 
ward. To accomplish this the follower is made in more than one pièce, 
the outer pièces being forced outwardly by springs, which insure the 
outer pièces being kept in close contact with the sides of the box. 

The claim is as follows : 

"6. In a can labellng machine, the comblnatlon with a can-runway and the 
label réceptacle located therein, the movable follower or bottom of sald 
réceptacle consisting of a séries of laterally-adjustable spring-actuated sec- 
tions substantlally as descrlbed." 

As to the spécifie device of this claim, I think it is anticipated by 
two prior patents, viz. : Patent to Rice, No. 59,748, November 20, 
1866, for an expansible follower to be used in a tobacco press, made 
in two pièces, with a spring interposed between them to keep the out- 
er edges of the follower in close contact with the walls of the box 
in which the follower moves in compressing the tobacco. Patent to 
Chambers, No. 259,269, June 6, 1882, for a self-adjusting follower 
for use in hay presses, made to accommodate the varying width of 
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thebox, by making the follower in two pièces, which are expanded 
against the sides of the box by springs. Thèse two patents show 
that it was not new to hâve an expansible follower made in parts 
and the outer edges pressed firmly in contact with the sides of the 
box by springs. I am of opinion that the spécifie device claimed in 
daim 6 of complainant's patent No. 612,825 was not new. 

On the whole case, I am of opinion that the complainant is entitled 
to a decree in his favor as to the devices which I hâve sustained. 
The machine constructed by the complainant combining the devices 
as to which I hâve sustained the patented claims has gone, as the 
proofs show, into most successful use as a practical machine, capa- 
ble of labeling from 85,000 to 100,000 cans per day, and is recogniz- 
ed as a most meritorious automatic contrivance, which has great- 
ly reduced the cost of labeling, and expedited the work, and has ad- 
vanced the art to which it is applicable. 



NEW YORK PHONOGRAPH CO. v. NATIONAL PHONOGRAPH CO. et al. 
(Circuit Court, S. D. New York. February 5, 1908.) 

1. Patents— LiCENSE— Construction. 

An exclusive license to sell phonographs wlthln a stated terrltory 
granted by an assignée of patents therefor from the patentée, with the 
further right to such improvement patents as should be granted to him 
within a term of 15 years, must Se construed with référence to such 
patents and as covering only phonographs contalning the patented in- 
ventions and Improvements which are owned by the licensor. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 305.] 

2. Same— ScoPB— RiGHTS of Licensee as Against tiie Licensob. 

Where the execntory provisions of such contract of assigument to the 
licensor, which required the patentée to assign future improvement In- 
ventions, also required the assignée corporation to pay to him annually 
a stated sum for expérimental expenses and to pay the cost of the future 
patents, and by reason of Its insolvency and dissolution It failed to make 
such payments, the assignor was not thereafter bound to make Improve- 
ments or patent his inventions for the benefit of the assignée, and such 
patents as he did procure did not Inure to the beneflt of the assignée 
nor its licensee, nor was a purchaser of the assets of the assignée 
with notice of the license bound to fulflll such exeeutory agreement for 
the llcensee'B beneflt 

3. Same. 

A provision of a license contract prohibiting the licensor from granting 
to others any rights for the use of phonographs or supplies therefor 
within the licensed territory construed, and held llmited to the phono- 
graphs and supplies manufaetured under the patents and which were 
covered by the license. 

4. Same. 

A grantor of an exclusive license under patents within a certain terri- 
tory, and also its successors, who are in privity with it as to such license, 
are estopped, as against the licensee, to deny the validity of such patents, 
or that they expired before the term for which they were granted by 
reason of the expiration of prier foreign patents for the same Inventions. 

5. Same— Violation op Injunction— Oontempt of Cotjbt. 

A défendant, which, as successor to the grantor to complainant of an 
exclusive license to s«ll and use within a certain terrltory phonographs 
and phonographic supplies embodying patents owned by the licensor, 
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was enjoined from vlolatlng such llcense agreement by selllng sucb 
phonographs and supplies withln the llcensed terrltory held in contempt 
of court for a violation of sucli injunctlon. 

In Equity. Motion for attachment for contempt for violation of 
injunction. 

Tomlinson, Tompkins & Tomlinson (Louis Hicks, John C. Tom- 
linson, and Millard F. Tompkins, of counsel), for complainant. 

Robinson, Biddle & Benedict (William J. Wallace and Charles L. 
Buckingham, of counsel), for défendants. 

HAZEL, District Judge. This is a motion for an attachment 
against the défendant, National Phonograph Company, for violat- 
ing the injunctive decree of this court. After an exhaustive discus- 
sion of the issues herein, this court at final hearing reached the con- 
clusion that the complainant vi'as entitled to protection of its exclu- 
sive license contract rights as evidenced bv the contracts dated Octo- 
ber 13, 1888, February 6, 1889, and July'l, 1893 (see 136 Fed. 600, 
for statement of facts and opinion), and its decree was subsequently 
affirmed by the Circuit Court .of Appeals. 144 Fed. 404, 75 C. C. A. 
382. The efïect of the injunction is disputed. It reads as follows: 

"New, therefore, we do strlctly command, enjoin and restrain you, the 
National Phonograph Company, and you, Its officers, agents, clerks, servants, 
employés, attorneys, successors, assigna, associâtes, dealers, confederates 
and ail persons In privlty v?ith the National Phonograph C-onipany, and each 
and every of you under the penalty that may fall thereon, perpetually 
from direetly or Indirectly, selllng or leasing withln the state of New îoçk, 
phonographs and supplies therefor, to others than complainant and from us- 
Ing withln the state of New York, phonographs and supplies therefor, and 
from causlng to be sold or causing to be leased or causing to be used, withln 
the state of New York, phonographs and supplies therefor, by others than 
complainant, and from selllng for use or licenslng for use, withln the state 
of New York, phonographs and supplies therefor, by others than complainant 
in violation of the provisions of and of the rights of the complainant under 
certain contracts as extended, bearlng date October 12, 1888, between the 
North American Phonograph Company and the Metropolitan Phonograph 
Company, and also between Thomas A. Edison, the Edison Phonograph Com- 
pany, the Edison Phonograph Works, the North American Phonograph Com- 
pany and Jesse H. Lipplncott, and a contract bearlng date the 6th day of 
February, 1889, between the North American Phonograph Company and 
John P. Haines, and a contract bearing date July 1, 1893, between complainant 
and the North American Phonograph Company." 

The question is : Does the injunction restrain the use and sale by 
the défendant within the licensed territory of phonographs and sup- 
plies generally, or does it simply restrain the use and sale in the li- 
censed territory of phonographs and supplies which embody the pat- 
ents and inventions of Thomas A. Edison owned by complainant's 
licensor as restricted by its dissolution for insolvency and the sale 
of its assets? 

The conclusions of the court that the rights of the complainant 
sprung from the contractual relation, that it was not chargeable with 
lâches in the enforcement of its rights, that there was an extension of 
che license, that rights and privilèges under the contract were not 
granted in perpetuity, that complainant's exclusive territorial rights 
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at the date of the decree had been wrongfully invaded by the défend- 
ant, and that the complainant had not forfeited its license rights, 
must be regarded as res judicata. Assuming the jurisdiction of the 
court, the rule is well settled that the order of the court must be strict- 
ly obeyed, even though it appears to hâve been erroneously made or 
to hâve given broader relief than was justified or w^arranted by the 
facts. To adjudge the défendant guilty, however, of a violation of 
the injunction, resort must be had to the décision as interpreted and 
construed by the court. 

The défendant contends that on the date of the injunction it aban- 
doned and dispensed with the use in its talking machine of certain 
unexpired patents issued to Mr. Edison, and that no légal right exists 
to this proceeding. To intelligently pass upon the question present- 
ed, we must not overlook the original contract by virhich the title of 
the phonograph patents and the territorial rights were granted "in 
perpetuity," nor the provisions binding Mr. Edison to assign pat- 
ents and improvements under certain conditions for a period of 15 
years from August 1, 1888. This court in its former décision held 
that a license to manufacture and sell a patented article could not be 
extended beyond the life of the patent, and by the term "in perpetu- 
ity" the parties could not hâve intended, in the absence of express 
limitation, to prolong such license rights for a period beyond the life 
of any improvement or patented invention. The American Com- 
pany, by the contract of October 13, 1888, secured the exclusive ti- 
tle and interest in and to the phonograph patents, inventions, and 
improvements for such period as the patentée then had or might, as 
provided in paragraphs 4 and 5 of the contract of August 1, 1888, 
thereafter acquire the monopoly of his inventions. It is inconceiv- 
able that the complainant could obtain any greater or différent rights 
than had its licensor. Properly interpreted, the décision of the court 
must be deemed to hold that the complainant did not buy the right 
to sell, use, or let phonographs and appliances separate and distinct 
from the patents under which they were manufactured. The lan- 
guage of the bill apparently supports this view. Moreover, the ré- 
citals in the numerous contracts emphasize the assignment of the pho- 
nograph patents and improvements. Concededly the phonograph and 
appliances are referred to in gênerai terms also, yet, construing the 
original and subséquent contracts in their entirety, as w^e must to as- 
certain the intent of the parties, I think they intended to be under- 
stood as contracting in relation to phonographs and supplies which 
were invented by Mr. Edison, and not in the broad sensé contended 
by the complainant. The provisions of paragraphs 4 and 5 of the 
contract of August 1, 1888, are of essential importance. They were 
wholly of an executory character and bound the North American 
Phonograph Company to pay the sums of money specified for ex- 
périmental expenses. Failing in this undertaking, such executory 
provisions, upon the dissolution of the said company and sale of its 
assets, became inoperative, and in my estimation Mr. Edison was not 
thereafter obliged to make improvements or patent his inventions for 
the benefit of the North American Company. People v. Globe Mu- 
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tuai Ins. Co., 91 N. Y. 174; Griffith v. Boom & Lumber Co., 46 W. 
Va. 61, 33 S. E. 125; 10 Cyc. 1312; Bradford Belting Co. v. Kisin- 
ger-Ison Co., 113 Fed. 811, 51 C. C. A. 483. 

The comfirmatjon agreement by which the Metropolitan Phono- 
graph Company received renewed assurances oi its contract rights, 
notwithstanding the failure of Mr. Lippincott and the North Ameri- 
can Company to comply with certain conditions of the earlier agree- 
ment, did not suspend or annul the existing obligation to perform 
or pay for the expérimental expenses in making improvements upon the 
phonograph and for procuring patents nor after the dissolution oper- 
ate as a waiver thereof. It is probable, if creditors or parties in inter- 
est had offered to perform the contract of the North American Com- 
pany prior to sale of its assets, that Mr. Edison could hâve been com- 
pelled to assign his later inventions or improvements; but, without 
compensating him for expérimental expenses or paying for the patents 
of the improvement subséquent to the dissolution, I am unable in the 
absence of fraud, to perceive any force in the contention that the com- 
plainant is entitled to the benefits of such later improvements. The 
fourth paragraph provides that inventions and improvements should be 
assigned to the company "without further compensation" ; but Mr. Edi- 
son probably would not hâve been obliged to conduct any experi- 
ments as a resuit of which improvements could hâve been made, un- 
less remunerated as specified in the fifth paragraph. The compro- 
mise agreement with the receiver of the North American Phonograph 
Company specifically refers to claims for royalties and damages, and 
not to payment of the annual amounts under paragraph 5. It is true 
that the principle of the cases cited in my former opinion is substan- 
tially to the efïect that a purchaser of the assets of an exclusive licen- 
sor of a patent with notice of the existence of license rights suc- 
ceeds to the ownership of the patent and the rights and responsibil- 
ities of the licensor. This principle, however, is not thought broad 
enough to justify the holding in this case that the défendant was 
bound to fulfill the condition imposed by paragraphs 4 and 5, which, 
as we hâve seen, complainant's licensor was unable to perform. 

The so-called négative covenant: The Haines contract, dated Feb- 
ruary 6, 1889, in the first provision prohibited similar grants to others 
of any rights for the use of the phonographs or supplies therefor, for 
the licensed territory during the period for which the license was 
granted. Much reliance is placed by complainant upon the phrase- 
ology of this provision, which refers in broad terms to phonographs 
and phonographic supplies. There are other portions of the contract 
from which it may fairly be argued that ail "phonographs delivered 
were to be phonographs of the contract"; that is to say, that the 
grantors could not sell or license phonographs of any kind, patented 
or unpatented, except by permission of the licensee. Yet the con- 
tracts in their entirety, together with the situation and circumstances, 
are" believed to require a restriction of the négative covenants of the 
complainant's predecessors to the phonographs and phonographic sup- 
plies manufactured under the Edison patents and improvements prior 
to the dissolution of the American Company and the sale of its as- 
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sets. Clause 4 of the agreement of February 6, 1889, seems to sup- 
port such view for it states that the phonographs and supplies which 
were agreed to be delivered to complainant were "made and to be used 
under the patents and rights herein described during the continuance 
of this agreement." 

I now corne to a considération of the question : Has the défendant 
in the production of its talking machine used the patents, inventions, 
and improvements made by Mr. Edison during the period from Au- 
gust 1, 1888, to February 18, 1896, the time of sale of the assets of 
the North American Phonograph Company? The affidavits read on 
the motion show that the so-called gold moulded records used by the 
défendant in the state of New York were manufactured under Edi- 
son's basic patent, No. 484,583, dated October 18, 1892. The défend- 
ant contends that such" patent is not infringed by the use or sale of 
its product, and, to sustain infringement, that it must be proven that 
the défendant actually produced the process within this state. Inas- 
much, however, as the rights of the complainant were contract rights, 
this contention is not maintainable. That said process for sound pro- 
ducing records was manufactured by the Edison Phonograph Works, 
and is used and sold by the défendant corporation to its customers, 
jobbers, and agents in the licensed territory, is undeniable. That the 
process was trivial and a mère feature or step in the gênerai process re- 
sulting in a mold for making the record is thought unimportant. Ed- 
ison patents. Nos. 414,760 of November 12, 1889, 430,274 and 430,- 
278 of Junc 17, 1890, were used by the défendant at the date of the 
injunction and in violation thereof, although such patents bave since 
expired; and the unexpired patents. Nos. 448,780 of March 24, 1891, 
465,972 of December 29, 1891, 484,583 and 484,584 of October 18, 
1892, 499,879 of June 20, 1893, and 513,097 oî January 28, 1894, are 
used by the défendant in the manufacture of its phonographs and sup- 
plies, and, moreover, are used, let,or sold in the state of New York 
through its jobbers, dealers, or selling agents in violation of com- 
plainant's exclusive rights. The défendant also continues to wrong- 
fully use patent No. 713,209, issued November 11, 1902, subséquent 
to the insolvency of complainant's licensor. Such invention was held 
to hâve been made in 1888, as appears from the décision of the Cir- 
cuit Court of Appeals in National Phonograph Company v. Lambert, 
142 Fed. 164, 73 C. C. A. 382. 

The défendant asserts.that some of the patents enumerated are in- 
valid for lack of invention or prior use, and that others, which had 
first been patented in foreign countries, hâve expired. Under the cir- 
cumstances of this case, the défendant must be estopped to deny the 
validity of the patents in suit granted to Mr. Edison against this com- 
plainant. Mathews Co. v. Lister (C. C.) 154 Fed. 490; Mellor v. 
Carroll (C. C) 141 Fed. 992; Hurwood Co. v. Wood (C. C.) 138 
Fed. 835 ; Continental Ce v. Pendergast (C. C.) 126 Fed. 381 ; Con- 
solidated Co. V. Finley Co. (C. C.) 116 Fed. 629; Force v. Sawyer 
Co. (C. C.) 111 Fed. 902. Thèse adjudications emphasize the point 
that a patentée and a corporation controlled by him are in privity, 
and both are estopped to assert the invalidity of the patent against an 
assignée thereof. Nor can the défendant successfully insist that such 
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patents hâve expired, since a prior foreign patent for similar invention 
bas become the property of the public. United Shoe Machinery Co. 
V. Caunt (C. C.) 134 Fed. 339. Rev. St. § 4887 (U. S. Comp. St. 
1901, p. 3382), provides that patents which hâve been patented pre- 
viously in a foreign country shall be limited to expire vs^îth the foreign 
patent ; but, as the right of the complainant was derived from the ex- 
clusive license in controversy, the limitation contained in the statute 
is believed to be inapplicable. The United States Edison patents on 
their face conveyed monopoly rights for a period of 17 years, and they 
niake no référence to any foreign patents. Although in United Shoe 
Machinery Co. v. Caunt, supra, the défendant expressly obligated him- 
self not to contest the validity of a patent licensed by him, I regard 
the principle announced there as not inapt to the case at bar. 

The next point argued by counsel for défendant is that the défend- 
ant can, without violating the terms of the injunction, sell and license 
in New Jersey phonographs and phonographic supplies for use in the 
territory licensed to the complainant. This question is not open for 
review or further considération". In the former décision it was held, 
for reasons there stated, that the défendant had wrongfully invaded 
the territory of the complainant. 

A case of unlawful use of the patents and inventions hereinbefore 
specified in complainant's territory and a violation of the injunction 
granted on March 36, 1906, has been made out, and such use of the 
phonographs and supplies having been intentional the défendant is 
guilty of contempt. 

The record of the trial and of this motion and brie f s submitted are 
tremendously voluminous. The expansés of complainant for print- 
ing, etc., and préparations of this motion must hâve been large. Un- 
der the circumstances, the judgment of the court is that the défend- 
ant pay a fine of $3,500, $1,500 of which shall be paid to the complain- 
ant for expansés incurred in the prosecution of this motion, and the 
remainder to the United States. Christensen Eng. Co. v. Westing- 
house Co., 135 Fed. 774, 68 C. C. A. 476. 

Attachment may issue accordingly. 



KILBOTJRN et al. v. HIRNER. 

(arcuit Court, E. D. Pennsylvanla. July 8, 1908.) 

No. 25. 

Equitt — Pleading — Ceoss-Bili.— Patents— Suit to Obtain Patent. 

In a suit In equity under Rev. St. § 4915 (TJ. S. Comp. St. 1901, p. 3392), 
to compel the Issuance of a patent, against the patentée who was adjiidg- 
ed priorlty of Invention in Interférence proceedlngs, a cross-bill by de- 
fendant for Infringement of hls patent Is not germane to the original 
blll and will not be entertalned. 

[Ed. Note. — For cases in point, ses Cent Dîg. vol. 19, Equity, § 448.] 

In Equity. On motion by défendant for order directing substituted 
service of cross-bill upon counsel for complainants and motion by 
complainants to strike off cross-bill. 
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Hector T. Fenton and Whitaker & Prévost, for complainanls. 
Henry N. Paul, Jr., and Joseph C. Fraley, for défendant. 

J. B. McPHERSON, District Judge. The original bill in this case 
was filed under section 4915 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3393), and seeks to compel the issue of a patent to the com- 
plainants after several décisions against them in interférence pro- 
ceedings and upon appeal therefrom. The défendant filed an answer 
denying the complainants' priority and right to a patent, and upon the 
same day filed a cross-bill, in which he charged that the complainants 
were infringing his invention, and asked for the usual decree award- 
ing an injunction and ordering an account. As the original complain- 
ants are not résidents of this district and hâve no place of business 
therein, the défendant moved for substituted service of the cross- 
bill upon their counsel of record ; this motion being met by a counter 
motion on the part of the complainants to strike off the cross-bill on 
three grounds: First, because ît was prematurely filed; second, be- 
cause it was filed without leave of th'e court; and, third, because in 
substance it is not a cross-bill in respect of any of the matters charged 
in the original bill. 

As it seems to me, it is only necessary to consider the last of thèse 
grounds, for I thitik that the fate of both motions is involved in the 
answer that should be given to the same question, namely : Is the sub- 
ject-matter of the cross-bill so germane to the original bill that a prop- 
er disposition of the chief controversy can hardly be made until, or 
unless, the dépendent controversy is also decided? To this question 
I think the answer should be in the négative. The charge of infringe- 
ment is a new and distinct matter, which (as it seems to me) should 
be made the subject of an original bill. No doubt, if the situation were 
reversed, and if this were a suit for infringement brought by the com- 
plainants, and the défendant were seekîng to file a cross-bill to secure 
the hearing provided for by section 4915, the défense thus ofïered 
would perhaps be legitimate and germane. Appert v. Brownsville 
Plate Glass Co. (C. C.) 144 Fed. 115. But the présent action is not 
such a suit. No material issue is tendered by the original bill, except 
the issue of prior invention, and it certainly is not necessary, or even 
convenient, to the settlement of such a controversy, to enter upon a 
trial in the same proceeding of the additional and contingent question 
whether the original complainants are infringing the defendant's right, 
provided it should be ultimately determined that he has any right at 
ail. Of course, he has for the présent an apparent right based upon the 
proceedings in the Patent Office and in the courts of the District of 
Columbia ; but, as long as he is exposed to the statutory attack in the 
Circuit Court under section 4915, the final resuit of the litigation may 
be to oyerthrow his patent altogether. In that event, his cross-bill 
would obviously be wholly useless. I think the point raised by the 
complainants' motion has been decided against the cross-bill in Stone- 
metz, etc., Co. v. Brown Folding Machine Co. (C. C.) 46 Fed. 851; 
Fidelity Trust Co. v. Mobile Railway Co. (C. C.) 53 Fed. 852 ; West- 
inghouse, etc., Co. v. Mustard (C. C.) 87 Fed. 339 ; Stuart v. Hayden, 
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72 Fed. 410, 18 C. C. A. 618 ; and Rickey Land Co. v. Wood, 153 
Fed. 23, 81 C. C. A. 318. 

As the motion to strike off the cross-bill must prevail, the motion 
for substituted service eoes with the bill and need not be separately 
considered. 



In re JAMES DUNLAP OARPBT OO. 

(District Court, E. D. Pennsylvania. July 31, 1908.) 

No. 2,741. 

Baheeuptct— Pbovable Debts— Contingent Liabixitt. 

A contract liability of a bankrupt, whlch was contingent at tlie time the 
pétition was flled, but became deflnlte and capable of liquidation within 
tlie year aliowed for making proof, Is provable against the estate under 
Bankr. Act July 1, 1898, c. 541, § 63a (4), 30 Stat 562 (U. S. Comp. St. 
1901, p. 3447). 

In Bankruptcy. On certificate of référée concerning claim of Peter 
J. Brady. 

John J. Foulkrod, Jr., for trustées. 
Edw. E. Mercelis, for claimant 

_ J. B. McPHERSON, District Judge. The question for détermina- 
tion appears from the foUowing certificate of the référée : 

"That on the 30th day of March, 1907, the James Dunlap Carpet Company 
was adjudicated an involuntary bankrupt, and the matter was referred to 
the undersigned as the référée in the cause. 

"That in the course of the proceedings before him a claim was flled against 
the estate of said company by Peter J. Brady in the sum of $1,713.72, founded 
upon an oral contract. 

"That said claim was objected to by the trustées In bankruptcy, who asked 
that "formai proof of facts alleged in the said claim be made before said claim 
shall be aliowed.' 

"That a hearlng was had in the matter of said claim and objection thereto, 
at which hearing counsel on behalf of trustées and counsel on behalf of said 
claimant were présent. That after considération of the évidence produced and 
the argumeat of counsel, the référée made an order on April 6, 1908, disallow- 
Ing said claim. 

"That within 10 days after the making of said order, to wlt, on the 16th 
day of April, 1908, the said claimant flled a pétition praylng that said order 
be certlfied to your honorable court for review. 

"That pursuant to said pétition for review the following Is respectfully sub- 
mitted: 

"Facts. 

"The said Brady résides at No. 180 McDonough street In the borough of 
Brooklyn, city of New York. 

"Upon hearing before the référée It was agreed by counsel that in lieu of 
taklng testlmony by commission to New York, the afiidavit of the claimant 
should be évidence of the facts required to be testlfled to by the claimant in 
order to liquidate hls claim under section 63, subdivision 'b,' of the Bank- 
ruptcy Act. Act July 1, 1898, c. 541, 30 Stat 562 (U. S. Comp. St. 1901, p. 
3447). 

"The said aflidavit sets forth that prier to September, 1905, he (the said 
claimant) was employed by the above-named bankrupt as a salesman upon 
a commission. At that time the New York office was in charge of a Mr. Mc- 
Reynolds, who was employed at a salary of $6,000 a year, and claimant was 
under his supervision. In September, or early in October, of that year, James 
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Dunlap, président of the above-named bankrupt company, reqnested déponent 
to go to Phlladelphia, and tai the Interview tiiat followed stated to the dé- 
ponent that the arrangement with Mr. McReyuolds was not satisfactory, and 
would be terminated at the expiration of the year for which he was employ- 
ed, which would be November 1, 1905. That he then aslied déponent if he 
would take charge of the sales office in New York for the year beginning No- 
vember 1, 1905. That Dunlap then said that the salary would be $2.500 par 
year, payable monthly, and that if the year was prospérons déponent would 
also be paid a commission, in addition to his salary. That Dunlap said he 
would not fix the amount of such commission, but that déponent could trust 
him to do what was right about It. That déponent replled that he would be 
glad to accept the oflfer, and Dunlap concluded the interview by remarking: 
'Then you are engaged for the year.' That déponent then entered upon and 
continued In such employment for the full year for which he was engaged aa 
aforesaid, and in or about the month of October, 1906, before said year ex- 
pired, he went to Phlladelphia and had an interview with James Dunlap In 
which the results of the year then ending were discussed, and Dunlap then 
said that the year had not been entirely satisfactory, and he could not af- 
ford to pay any commission, but that he would renew the contract for another 
year on the same terms. That déponent replied that he felt the business could 
be increased, and that he was satisfied Dunlap would do what was right, and 
that he (déponent) was willing to contlmie the arrangement for another year." 

The référée rejected the claim on the ground that it was purely 
contingent, and therefore, at the time of the filing of the pétition in 
bankruptcy, there was no fixed liability absolutely owing, as required 
by section 63a. With this order I feel obliged to disagree. In my 
opinion the claim is supported by the décision of the Circuit Court of 
Appeals of the Third Circuit in Moch v. Market St. Nat. Bank, 107 
Fed. 897, 47 C. C. A. 49. In tliat case the claim rested upon the bank- 
rupt's liability as indorser of commercial paper held by the claimant. 
The paper fell due after the pétition in bankruptcy was filed, and 
thereupon the claim was admitted to proof within the prescribed year. 
This action of the court below was sustained by the Court of Appeals, 
although the Hability was contingent at the time when the pétition 
was filed; the provability of the claim being put by the Court of Ap- 
peals upon clause 4 of section 63. Substantially that appears to be the 
situation in the case now under considération. It may be assumed that 
Brady's claim was contingent when the pétition against the carpet com- 
pany was filed, but, as the claim became definite and capable of liquida- 
tion within the year, it appears to fall directly within the ruling in 
Moch V. Bank. It is undeniable that claims may exist of such a char- 
acter as to be incapable of liquidation, either at any time or within the 
year prescribed by the statute. Concerning such claims I hâve noth- 
ing to say now. The présent décision is confined to a situation where' 
the claim, although originally contingent, becomes capable of liquida- 
tion within the prescribed period. 

The order of the référée is reversed, and he is directed to receive 
further testimony, if any shall be ofïered, in liquidation of the claim. 
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INTERNATIONAL TEXT BOOK CO. v. INHABITANTS OF CITY OF AU- 

BURN. 

(Circuit Court, D. Maine. August 1^ 1908.) 

No. 611. 

Injonction— Stjbjects of Relief— Enfobcement of Okdinaxce. 

An ordluance providlng that "no person shall distribute ou the public 
streets, or from any building, handbills, cards, circnlars or papers of any 
description exeept newspapers," la witbin tlie police powers of a clty, 
and Its enforcement cannot be enjolned as an interférence witli Interstate 
commerce at suit of a complainant engaged in such commerce, wliicù. 
seeljs to advertlse its business by the distribution of clreulars, etc.; no 
discrimination between persons in such enforcement being charged. 

[Ed. Note. — For cases la point, eee Cent. Dig. vol. 27, Injunctlon, { 
155.] 

In Equity. 

See 155 Fed. 986. 

D. C. Harrington and Emery G. Wilson, for complainant. 
Henry W. Oakes, for respondent. 

HALE, District Judge. This cause in equity now cornes before 
the court for final hearing on bill, answer, and proofs. The com- 
plainant corporation is a citizen of Pennsylvania. It is located at 
Scranton in that state, and is engaged in furnishing instruction to 
persons by correspondence and by transmission through the mails of 
books, pamphlets, and other means of instruction, both written and 
printed. It claims that such furnishing of instruction and such trans- 
mission through the mails constitute commerce, and that this method 
of instruction and transmission to persons outside of the state of Penn- 
sylvania constitutes Interstate commerce. The bill complains of the 
following ordinance of the city of Auburn, Me. : 

"No person shall distribute on the public streets or from any building 
handbills, cards, circulars or papers of any description exeept newspapers." 

It also complains of another section of the same ordinance, which 

provides that : 

"Any person who shall violate any of the provisions of this ordinance to 
vehlch a partlcular penalty is not attached, shall be llable to a fine or penalty 
not exceeding twenty dollars for each offence." 

The bill charges : 

"That the complalnant's delivery of merchandise and books, and the givlng 
of Instruction by correspondence to students in the city of Auburn, Me., as 
heretofore stated, Is Interstate commerce, and the above défendant has no 
authority to regulate the same or impose sald penalty fee upon complainant, 
its agents, représentatives, employés, oi- servants, ;is a condition for tlie carry- 
ing on thereof of its business in soUciting persons to take courses of instnie- 
tion or distrihuting circular matter, and, so far as it purports to interfère 
with complainant, is unconstitutlonal and vold, and that sald ordinance Is 
In violation of article 1, | 8, cl. 3, of the Constitution of the United States, 
which prôvides that Oongress alone shall hâve the power to 'regulat« com- 
merce with foreign nations, and among the several States, and wIth the 
Indian trlbes.'" 
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It seems quite clear that, so far as the complaînant's business is 
teaching alone, it is not commerce. Whether or not teaching, ac- 
companied by the transmission of the written and printed matter which 
the complainant is affcustomed to send, can be held to be commerce is 
not beyond question. Some of the Circuit Courts of the United States 
hâve held that the business of this corporation, consisting of the deliv- 
ery of merchandise and books and the giving of instruction by corres- 
pondence to persons outside Pennsylvania, constitutes interstate com- 
merce. On the other hand, in the récent case of International Text 
Book Company v. Lynch (Vt.) 69 Atl. 543, the Suprême Court of 
Vermont bas taken the opposite view, and bas said that : 

"The transportatlon of letters and printed matter of ail ktnds Is regulated 
by the postal laws of the country, and not by the laws of Interstate commerce." 

I am informed that the Vermont case bas been carried by writ of 
error to the Suprême Court of the United States. 

It is not, however, necessary for this court to décide whether the 
complainant's delivery of books and papers and giving instruction by 
correspondence to students of the city of Auburn constitute interstate 
commerce, within the meaning of the fédéral Constitution. Even if 
the courts should hold that such acts constitute interstate commerce, 
still, in my opinion, complainant is not entitled to an injunction. The 
proofs fail to show that, in enforcing the ordinance in question, the 
agents of the respondent city imposed any unreasonable or trouble- 
some conditions upon the complainant corporation, or that they dis- 
criminated against nonresidents, or that they sought to invade any 
power which bas been confided to Congress exclusively by the fédéral 
Constitution. The ordinance itself seems to me to be within the police 
power of a city. A commercial corporation is undoubtedly entitled, 
as one of its instrumentalities, to advertise and to solicit business in 
any orderly and reasonable way; but the fédéral courts cannot be 
invoked to lend their processes to enforce every kind of advertising 
and solicitation that can suggest itself to any person or corporation 
engaged in commerce. It is only proper and orderly advertising and 
solicitation that can be protected. This ordinance does not prevent 
the proper and orderly solicitation of business by means of handbills 
distributed to, or brought to the attention of, people at their places of 
business, or when engaged in business pursuits. It seeks to prevent 
the obstruction of the streets of a city by the solicitation of persons 
while traveling. It seeks to protect citizens from inconvenience and 
annoyance. It seeks to prevent interférence with the good order of 
the highways and avenues of a city. It seeks to prevent them from be- 
ing covered with scattered paper, and from being used as places of 
business, in a manner tending to interfère with the rights, comfort, 
and convenience of the public. It is unnecessary to cite the line of 
cases in which the Suprême Court bas held that a city bas, within its 
police powers, the right to make régulations promotive of . domestic 
order. In my opinion, the ordinance in question belongs to this class 
of municipal législation, is a régulation within the police powers of 



or BK OEOBGE W. SHIEBLEB * OO. 646 

a city, and is not an interférence with the reasonable conduct of the 
oomplainant's business. 

The decree must be that the bill be dismissed, with costs to the re- 
spondent. 



In re GEORGE W. SHIBBLER & 00. 
(District Court, E. D. New York. Aprll 14, 1908.) 

1. Bawkbuptct— Payments bt Bankbupt to Attobkky— Pboceedings to Test 

Vai,iditt. 

Proceedlngs to test the proprlety of payments made by a bankrupt to 
his attorney for services prevlously rendered, as well as ttiose to be ren- 
dered, in tlie bankruptcy proceedlng Itself, stiould be taken by motion to 
fix the allowance and for an order requirlng the retum of any amount 
considered to hâve been excessive. 

2. Same— Prefebence.* 

A payment made by a bankrupt to hIs attorney Immediately prlor to 
the bankruptcy for services prevlously rendered, so far as the question 
of its belng preferentlal is concerned, stands upon the same ground as a 
payment to any other créditer. 

[Ed. Note. — ^For cases in point, see Cent Dig. voL 6, Bankruptcy, S 267.1 

In Bankruptcy, 

Lewis Squires, for trustée. 
Henry P. Ketcham, for respondent 

CHATFIELD, District Judge. The présent motion is an applica- 
tion on the part of a trustée to compel repayment into the bankrupt 
estate of the sum of $600, which amount was paid to the attorney 
who prepared and filed the pétition and schedules in voluntary bank- 
ruptcy. This money was paid prior to the filing of the pétition, and 
included the amount charged for services rendered through a consid- 
érable period prior to the fiHng of the pétition. In thèse services 
the attorney for the bankrupt was endeavoring to efïect a settlement 
of the bankrupt's affairs, looking up the condition of his estate, ad- 
vising him with référence to litigation, and, in gênerai, acting as Per- 
sonal counsel under circumstances which ultimately showed the ne- 
cessity on the part of the client of going through bankruptcy. The 
moving papers show that the services charged for were apparently 
actually rendered, and it is not disputed that the amount charged, 
namely, $600, was not an unreasonable fee for such services. The 
trustée, however, claims that, aside from what could properly be ap- 
proved as disbursements and as a reasonable allowance, under sec- 
tion 64:b (3) of the act of July 1, 1898 (chapter 541, 30 Stat. 563 [U. 
S. Comp. St. 1901, p. 3447]), "for the professional services actually 
rendered, * * * to the bankrupt in voluntary cases, as the court 
may allow," the payment was in the nature of a préférence, and should 
be repaid to the estate. 

The trustée takes the position that, under the provisions of sections 
67e and 60b, the trustée might even bring an action for the repay- 
ment of the entire $600, leaving the attorney to a subséquent allow- 
ance at the hands of the court. But it is considered that the provi- 
163 F.— 33 
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sions of section 60d, although aimed at the recovery of undue pay- 
ments for "services to be rendered," are analogous in so far as they 
give this court an opportunity to détermine what allowance shall be 
made under the provisions of section 64b (3), above quoted. Hence 
proceedings to test the propriety of payments to an attorney for ail 
services, namely, those rendered before the payment as well as those 
services to be rendered in the bankruptcy proceeding itself, should be 
taken in the form of a motion to fix the allowance, and for an order 
directing the return of the balance, unless an issue is raised. 

As bas been said before, the attorney receiving the payment un- 
doubtedly had a claim against the bankrupt's estate, and would hâve 
had an attorney's lien upon any papers or the proceeds of any litigation 
which might hâve been in his possession ; but the affidavits hère show 
that the payment of $600 was for services rendered and to be render- 
ed, and it nowhere appears that any property w.as in the hands of 
the attorney to which a lien might attach. 

It therefore appears to the court that the payment beyond the 
amount of a reasonable allowance may hâve been to that extent pref- 
erential, and must be treated as a payment to any other creditor. Un- 
dèr the provisions of section 57g, the claim of a creditor who bas re- 
ceived a préférence, void or voidable, cannot be allowed until the 
property preferentially paid has been surrendered, and in the présent 
instance this would make it necessary to direct the attorney to repay 
to the trustée the amount by which the sum of $600 exceeds the al- 
lowance to him for services and disbursements in connection with the 
bankruptcy proceeding, if the payment proves to hâve been preferential. 

The payments do not seem to bave been made from time to time as 
services were rendered, and hence cannot be considered as having been 
made for value received at the time of payment, but were in settlement 
of a running account, and the attorney is thus in the same position as 
any other creditor whose claim had been paid within four months and 
during insolvency. 

The question of the amount of the allowance for fées and disburse- 
ments in the proceeding, and, the détermination of any issue, will be 
referred to the référée as spécial commissioner, to hear and report 
thereon. 



THE CRETAN. 
(District Court, D. Maryland. May 26, 3908.) 

OOILISIOW— SCOW LyINO in &HIP CHANNBL AT NlGHl^lNSUFFICIEWT I/IGHTS. 

A steamshlp, proceeding cautiously through a cbannel at nlght past an 
anchored dredge at a speed only sufflclent to glve lier steerage way, 
held- not In fault for a collision with a loaded scow, 125 feet long, which 
had been cast oEf by the dredge and had drlfted so as to extend iiito the 
channel in front of It for 145 to 165 feet, with no one on board and a 
llght only on the end next the dredge, which was not not readlly distln- 
gulshaWe from other lights on and near the dredge. 

In Admiralty. Suit for collision. 

Arthur D. Foster, for libelant. 
Daniel H. Hayne, for respondent. 
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MORRIS, District Judge (orally). On a dark night the loaded 
scow was turaed loose from the dredge and shot out to the southeast- 
ward. The flood tide carried the scow up into the channel and off 
the eastern,most side of the dredge, so that there was a space between 
the nearest point of the scow to the nearest part of the dredge of from 
20 to 40 feet. The scow was 125 feet long, so that the easternmost 
corner of the scow projected into the channel from 145 feet to 165 
feet. The light on the scow, if there was a light, was on the end 
nearest to the dredge, and there was no light upon the end which pro- 
jected out into the channel. The light, if it was there, was placed 
where it could not be readily seen from the approaching steamer, for 
the reason that there were numerous lights on the dredge, and there 
were 12 stake lights in the water running out from the easternmost end 
of the dredge. There was no one on the drifting scow. She had only 
2 feet freeboard and her upper surface was wet mud, so that she was 
hardly distinguishable in the darkness of the night from the water 
itself. 

I am satisfied that the Cretan was proceeding very slowîy, and at 
the time of the collision her engines had been stopped for eight or ten 
minutes, from a point about a quarter of a mile from the dredge, in 
order that she might pass the dredge at a very slow rate of speed. 
I find that the Cretan was on her proper side of the channel, and was 
not navigating imprudently close to the dredge. Considering that the 
steamer was approaching, if it was necessary for those in charge of 
the dredge to let the scow drift into the channel as she did, the least 
précaution that they should hâve taken would hâve been to hâve had 
a man on the scow with a light to wave to the approaching steamer, 
and the dredge should hâve sounded danger signais with her whistle. 

Everything connected with the navigation of the Cretan indic.ates 
great caution on her part, and the slowest speed consistent witih steer- 
age way. I am satisfied that the collision was occasioned by the fact 
that the scow was allowed to drift out into the channel without any 
one on board, and without any light on the end which extended into 
the channel. The only thing the Cretan could hâve done, which she 
did not do, was to hâve reversed her engines ; but, as she had a right- 
hand screw, to hâve reversed would hâve turned her bow towards the 
scow. The master's judgment was that his best chance to clear the 
scow was not to reverse, but to starboard his helm, and I think this, 
under ail the circumstances, was a prudent maneuver and was nearly 
successful. That those on the Cretan did not see the scow until about 
50 feet from her is not, under ail the circumstances, to be attributed to 
the steamship as a fault. 

I do not iînd any fault on the part of the steamship Cretan, and the 
libel must be dismissed. 
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In re HAMMOND et aL 
(District Court, a D. New York. May 29, 1908.) 

BAKKBTJPTCT— INVOLUNTABY PROCEEDINOS — ACTS OF BANKRITPTCT. 

A pétition In Involuntary bankruptcy held demurrable for fallure to al- 
lège facts essentlal to constltute acts of bankruptcy, but wlth leave to 
the petltlonlng creditors to amend. 

In Bankruptcy. Involuntary proceedings. On demurrer to pétition, 
Henry M. Brigham, for petitioning creditors. 
Altkrug & Kahn, for alleged bankrupts. 

CHATFIELD, District Judge. Several demurrers to the pétition 
in bankruptcy hâve been interposed. The first objection urged under 
the demurrer is that the bankrupts are alleged in the pétition to hâve 
executed a bill of sale of their premises for a nominal considération 
within four months of the bankruptcy, and that at the time of filing 
the pétition the bankrupts were insolvent. Any allégation of insol- 
vency at the time of making the bill of sale was omitted. Under 
section 3 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3422]) such an allégation was necessary. 

The next ground of objection is that the pétition states that judg- 
ments were suffered to be entered against the bankrupts, but does not 
State that they were not vacated within five days before a sale or final 
disposition. 

The third ground of objection is that preferential payments are al- 
leged to hâve been made, but no particular payments are recited, and 
no allégation is made that any transfer of property referred to was 
Wlth intent to prefer the creditors to whom the property was trans- 
ferred. 

Each of thèse grounds of demurrer is good in the sensé that the 
objection is as to a jurisdictional fact which must be established in 
order to keep the estate in bankruptcy, but, inasmuch as other cred- 
itors' rights hâve accrued, and inasmuch as the pétition was dated upon 
the 9th day of April, whereas the transfer in question was made upon 
the 4th of April, in order to secure a past indebtedness, and as the 
pétition contains the gênerai statement that preferential payments 
hâve been made to creditors while the alleged bankrupts were insol- 
vent, this would seem to be a proper case for amendment of the péti- 
tion rather than for absolute dismissal. 

The demurrer will be sustained on ail three grounds, with leave to 
the petitioning creditors within five days to file an amended pétition 
showing specifically the acts upon which bankruptcy is claimed and 
the conditions under which said acts were committed. 
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In re SELIGMAN. 

(District Court, E. D. New York. June 11, 1908.) 

BANKBTJPTcr— Composition— Grounds foe Refusing to C-onfiem. 

The fact alone that a bankriipt, In a statement made a year before his 
bankrupte,y to a créditer, overstated bis assets, the statement not being 
shown to hâve been materially l'aise or made for the purpose of obtaining 
crédit, Is not sufficlent to justify the court in refusing to conflrm a com- 
position whlch appears to be for the best Interests of the creditors and to 
whlch ail except one bave cousented. 

In Bankraptcy. On motion to confirm composition. 

Joseph L. Young, for bankrupt. 

Charles M. Russell, for objecting créditer. 

CHATFIELD, District Judge. The bankrupt has applied for leave 
to carry out a composition, and référence has been had, upon notice 
to creditors, for an examination of the bankrupt after his schedules 
were filed, in accordance with section 13 of the bankraptcy law. Act 
July 1, 1898, c. 541, 30 Stat. 549 (U. S. Comp. St. 1901, p. 3426). 
Upon the hearing of the appHcation for the confirmation, one cred- 
itor, representing about 10 per cent, of the liabiHties of the bankrupt, 
has opposed the confirmation, upon the ground that the bankrupt had, 
some 12 months ago, stated in writing to the objecting créditer that 
his stock of goods then on hand represented a cost price of $14,000. 
The objecting créditer had previously consented to the composition, 
but because of additional information represented to the court that the 
bankrupt, if the proceedings were carried on, would not be entitled to 
a discharge, and that therefore the court should take the matter -un- 
der considération, and give time for further examination of the books 
of the bankrupt. Upon this objection an examination of the bankrupt 
has been had, and his testimony is to the effect that none of the goods 
included in his stock one year ago hâve been sold or removed, and 
that he has accounted for everything except what has been sold in 
the ordinary course of business. An accountant has also made a Per- 
sonal examination of the books in the possession of the receiver, and 
has reported that a trial balance, as of June 30, 1907, would show an 
increase of liabilities and réduction of assets, making a différence of 
$8,000, from the statement made by the bankrupt at that time to the 
objecting créditer. The condition of the estate indicates that probably 
npt more than 30 per cent, could be realized if no further expenses 
were involved, and the bankrupt has deposited funds sufficient to cov- 
er a payment of 25 per cent. net. 

The law provides (section 12, subd. "d") that a composition shall 
be confirmée! if the judge is satisfied that: (1) It is for the best in- 
terests of the creditors; (2) the bankrupt has not been guilty of any 
acts or failed to perform any duties, to the extent of causing a bar to 
his discharge; and (3) the offer and its acceptance are in good faith 
and hâve not been made or procured by acts or promises forbidden by 
the statute. 
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There would seem to be no question under the first and third 
grounds. Nothing has been: shown by which it could be considered, in 
the face of the consents by ail of the creditors, that their interests 
would be advanced by a refusai of the composition, nor has anything 
been shown to impugn the good faith of the composition offered. 

As to the second ground, it does not seem that the statement of the 
assets, made a year ago, is so plainly a sufficient objection to the dis- 
charge of the bankrupt that the composition should be refused upon 
that ground. In order to hâve a statement sustained as an objection 
to a discharge, it must be shown to bave been materially false, and 
to bave been made for the purpose of obtaining crédit, and upon ail 
the circumstances hère, and also in view of the fact that the objecting 
créditer has once consented to the composition, it would seem as if the 
bankrupt were entitled to bave this question decided in bis favor. 

Inasmuch therefore as further investigation of the objection would 
not seem to benefit the estate, it will be overruled, and the composition 
approved. 

An exception to the ruling will be allowed to the objecting créditer. 



ZtrLKOWSKI V. AMERICAN MFG. CX>. 

(Carcuit Court, E. D. New York. May 11, 1908.) 

PiiEADiNG — Bill of Pabtiotjlaks— Action bt Servant foe Pebsonal In- 
juries. 

Where the complalnt, In an action by a servant agalnst the master 
to recover for Personal Injuries, contalns only gênerai allégations of 
négligence In perniittlng the machine on which plaintlfC was working 
to become and remain ont of repalr and In falling to give proper In- 
,etructlons and make proper rules for plalntlfE's protection, the défend- 
ant is entitled, on seasonable motion therefor, to a blll of partlenlars. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, f 956.] 

At Law. On motion by défendant for bill of particulars. 

Charles Dushkind, for plaintiff. 
Thomas F. Magner, for défendant. 

CHATFIELD, District Judge. This case has been at issue for 
over three years. Upon service of process the case was immediately 
removed into the United States court, but was not noticed for trial 
or placed upon the calendar of this court until March, 1908. The com- 
plaint allèges injury to the plaintiff while working upon a machine 
belonging to the défendant, and sets up négligence because of (1) faijlt 
on the part of the défendant, in that the machine was out of order; 
(2) that through defects and improper care and supervision the ma- 
chine started without warning; and (3) that the défendant did not 
give proper instructions and promulgate proper rules, so as to protect 
the plaintiff while working upon the machine. The defendant's an- 
swer dénies the allégations of négligence, and affirmatively allèges con- 
tributory négligence and assumption of risk on the part of tbe plain- 
tiff. The défendant now asks for a bill of particulars as to the defects 
in the machine, and as to the notice of the défendant with référence 
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thereto, and in what way the machine was not kept in repair by the 
neglect of the défendant, as well as what rules and régulations the de- 
fendant neglected to give and enforce. Following the allégations of 
the complaint, the motion for a bill of particulars demands information 
as to a number of phases of thèse questions, but ail of thèse de- 
mands bear upon the gênerai propositions above stated. 

While the défendant may be assumed to hâve known the basis of 
the alleged cause of action, in that an answer was filed denying thèse 
allégations, nevertheless it is apparent from the pleadings that the de- 
fendant could not ascertain from the complaint the essential allégations 
of fact upon which the plaintiff intended to base the conclusions set 
forth in his complaint. 

Inasmuch as the défendant, as has been said, does not seem to be 
guilty of lâches in not making this motion during the time in which 
the plaintiff has taken no action, and inasmuch as it would seem that 
the défendant needs particulars as to the matters spccified in its de- 
mand, before it can prépare for trial, the motion will be granted, and 
the plaintiff directed to furnish a bill of particulars within 10 days 
after the entry of an order. 



In re VOGT. 
(District Court, E. D. New Yorlc. March 23, 1008.) 

BANKRtJPTCY— BA.NKEUPTCT COtlET— .TURISDICTION. 

■y^Tiere ttie tiolders of cliattel mortgages on a banlînipt's property made 
no daim for the enforcement of the ixiort?:aKes as such at the time of the 
sale of the property under an order directing that the liens, if any, should 
be transferred to the proceeds, ail the parties having consenteiî to the 
jiirisdietjon of the bankruptcy court, ail claims with référence to the 
fund should be determined therein, if possible, and the trustée should 
not be perraitted to litigate such questions in the state court, uuless he 
showed good reason therefor. 

2. Same— RiGHTS TO FuND— Détermination. 

Where property of a bankrupt subject to the lien of certain mort- 
gages was sold under an order transferring the lien to the proceeds, 
whether the creditors were estopped to ralse any question or make any 
claim. except that litigated in a prier suit !n a state court, could not be 
determined in the bankruptcy proeeodings until the trustée or the credit- 
ors had elected what course they would pursue, and had petitloned the 
réfères to proceed with the administration of the estate. 

Application by the trustée of Jacob Vogt, a bankrupt, for an order 
requiring a référée to pay over certain money to the trustée. Denied. 
See 159 Fed. 317. 
Roger Foster, for the Franks. 
Francis B. MuUin, for trustée. 

CHATFIELD, District Judge. This application is in certain ways 
a renewal of a former motion, but some additional considérations come 
up which should be referred to. 

The order directing a sale of the property held under chattel mort- 
gage, which has been set aside, directed the receiver to hold the pro- 
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ceeds as a spécial fund to await the further order of thîs court upon 

due notice to ail creditors who had appeared or might thereafter ap- 
pear, and that the lien of the chattel mortgage (which has since been 
declared invalid) should be transferred to that fund. The présent sit- 
uation finds this fund a part of the estate, still in the hands of the 
receiver, and subject to whatever order this court may malce. It is 
impossible to détermine whether the Franks hâve lost the right to 
appear as gênerai creditors and prove any claim until they shall hâve 
applied to do so, or until the case is taken up before the présent référée 
and détermination is made by him as to the allowance or disallowance 
of what claims may be presented, or until he refuses to allow the 
proof of claims, if the time for so doing has expired. The two prior 
chattel mortgages may be invalid as mortgages, but that cannot be de- 
termined on this motion, as has been said before. It is apparent that 
the Franks consented to corne into bankruptcy, and made no claim for 
the enforcement of the two first chattel mortgages, as mortgages, at 
the time of the sale. Whether they hâve been estopped by so doing 
is another question that should not be determined on the présent mo- 
tion. The court is of the opinion that, inasmuch as ail of the parties 
hâve consented to the jurisdiction of the bankruptcy court, thèse ques- 
tions must be determined in this court, unless the trustée shows some 
sufficient reason for going into the state court, if he has any cause 
of action therein. It is also apparent that this court should compel 
the parties to litigate their différences in the bankruptcy proceedings 
if possible, the creditors, as has been said before, having given up pos- 
session, consented to the sale free from liens, and agreed to the de- 
posit of the proceeds under the orders of the United States court. 
To go further, however, and to say that thèse creditors hâve been es- 
topped from raising any question or from making any claim, except 
the particular claim which was litigated in the suit in the state courts, 
is a proposition that was not decided by Judge Thomas in making the 
former order, and, as this court has repeatedly said, cannot be deter- 
mined until the trustée or the creditors hâve elected what course they 
will pursue, and hâve asked the référée to proceed with the adminis- 
tration of the estate. 

If the trustée claims that the Franks hâve lost ail rights as creditors 
in any form, he should proceed with the administration of the estate. 
If he desires to contest the validity of any claim which they hâve or 
now make, he should attack that claim directly. If the Franks hâve 
any claim, they should proceed to establish it before the référée, and 
the administration of the estate should be set in motion. 

The présent application to détermine the rights of the various par 
ties must be denied. 



HSNKEL V. SEIDXB. 553 

HEJNKEL V. SEIDER et al. 
(District Court, E. D. New York. June 27, 1908.) 

BANKETJPTOT— CONVBTANCES WITH INTENT TO DEFBAUD. 

Conveyances of property made by bankriipts to thelr wlves, respectlve- 
ly, wlthlu four months prlor to their bankruptcy, held to hâve been made 
without présent considération, in contemplation of Insolvency, and with 
Intent to hinder, delay, and defraud thelr credltors, and to be voidable 
under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 565 (U. S. Oomp. 
St 1901, p. 3449). 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, § 274.] 

In Equity. Suit by trustée in bankruptcy. 

Léon _ Lauterstein, for plaintiff. 
Morris H. Hayman, for défendants. 

CHATFIELD, District Judge. The trustée in bankruptcy bas 
brought suit in this court to set aside two conveyances, made by the 
bankrupts about one month prior to the filing of the pétition in bank- 
ruptcy, and has alleged that thèse conveyances were made with m- 
tent to hinder and defraud the creditors of the bankrupts, and made 
at a time when they were insolvent. Issue was joined both on the 
question of insolvency and on the question of intent. Testimony has 
been taken, and the case submitted on the testimony for décision by 
this court. The relief asked was a decree directing the reconvey- 
ance of the property transferred. 

There would seem to be no question upon the évidence that the 
bankrupts gave the deeds in question, with the idea of securing to 
their wives the two houses covered by the deeds, so that title to thèse 
houses would not be vested in the bankrupts if trouble with credit- 
ors should ensue. The condition of the bankrupts at the timé of 
making the deeds was such that, even if they were justified in con- 
sidering themselves not insolvent, nevertheless the pressure upon them 
was so strong that it is an irrésistible conclusion that they were con- 
templating insolvency, and making conveyances of real estate accord- 
ingly. This is sufficient to bring the transaction within the provi- 
sions of subdivision 1 of section 3 of the statute of July 1, 1898, de- 
fining acts of bankruptcy, and also section 67e (Act July 1, 1898, 
c. 541, 30 Stat. 546, 565 [U. S. Comp. St. 1901, pp. 3422, 3449]). 

Inasmuch as it seems to the court that the conveyances were not 
for a présent considération, and as they were made within four 
months prior to the filing of the pétition, judgment must be granted 
for the trustée. 
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PAUIjHAMUS V. SBOURITY LIFE & ANNUITY 00. 

(Circuit CX)urt, M. D. Peuusylvanla. July 16, 1908.) 

No. 81, January Tcrm, 3007. 

1. Insurance— Life Insurance Policy— Construction— What Law Govebns. 

Where a life insurance policy sued on was a Pennsylvania con tract, 
plaintiff's rlght to recover thereon in the fédéral courts slttiug in Pennsyl- 
vania wlll be govemed by the law of that state. 

[Ed. Note. — For cases in point, see Cent. Dlg. toI. 28, Insurance, §§ 173- 
175.] 

2. SAME— MiSKEPRESENTATTONS AcT Pa. June 23, 1885 (P. L. 134). 

Act Pa. .Tune 23. 1885, § 1 (P. L. 134), provides that, whenever the ap- 
plication for a life insurance policy contains a clause of warranty of the 
truth of the answers therein contained, no misvepresentatîon or untrue 
statements in such application, niade in pood faith by the applicant. shall 
effect a forfelture or be a ground of défense in a suit on any policy Isr 
sued on faith of such application, uuless the misreprcsen'tation relate to 
some matter materlal to the risk. Eeld, that a misstatement of fact war- 
ranted to be true, which is materlal, vvill avoid the policy, regardless of 
the ignorance or good faith of the warranter. 

[Ed. Note. — F'or cases in point, see Cent. Dlg. vol. 28, Insurance, § 568.] 

8. Same— DiscLOSuRE op DisEASE— Notice. 

Where Insured stated that he had beeu operated oa for undescended 
testicle, and gave the nanies of the physlclans who attended him, by which 
the exact nature of his trouble could hâve been ascertalned, his state- 
ment was sufflcient to put the insurance company on inquiry ; it not belng 
expected that the answers in the application should be more than gênerai. 

4. Same— Application— Attaohment to Policy. 

Act Pa. May 11, 1881, § 1 (P. L, 20), requires insurance companles to at- 
taeh to policics correct copies of the application as sigued by the appli- 
cant, where the application is made a part of the policy, and déclares that, 
unless so attached, no such application shall be received In évidence lu 
any controversy between the parties to or interested in th€ policy, nor 
is the application to be considered a part of the policy or contract. Held, 
that where the terms of a policy sued on made the statements in the ap- 
plication and those made by the insured to the company's médical ex- 
aminer warranties and a part of the contract, both, though on separate 
sheets, were nevertheless a part of the application, so that the state- 
ments so made to the médical examiner, not having been attached to 
the policy, could not be availed of by the insurer to show a breacb of war- 
ranty. 

5. Teial— Motion ros JunoMENT — Spécial Verdict— Effect op Evidence. 

Where, In an action on a life insurance policy, the case was before the 
court on a motion for judgment on a spécial verdict, the only materlal 
question concerning the report of Insurer's médical examiner, on which 
the iK>licy was issued, was as to the légal effect to be given thereto under 
the facts reported ; it being immaterial as to how it was introduced in évi- 
dence. 

6. Insurance- Action on Policy— Dikected Verdict. 

Where, in an action on a life insurance policy which was a Pennsylvania 
contract, défendant'» entire défense rested ou alleged breaches of warranty 
contained in the médical exaratner'.s report, which was not attached to the 
policy, and was thorefore unuvailable to défendant under the express pro- 
visions of Act Pa. ilay 11, 18S1. § 1 (P. L. 20), plaintiff was entltled to a 
directed verdict on proving the policy, proofs of death, and nonpayment 
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At Law. Action on a policy of life insurance. 
At the trial the court submitted certain questions, which were an- 
swered by the jury as follows: 

(1) When O. E. Paulhamus, In applying for the polley of Insurance In suit, 
irtated that hls former occupation had been that of a painter and paper hanger, 
and that hls présent occupation was that of real estate and Insurance, no 
other statement being made as to any other présent occupation— 

(a) Was that a fuH, complète, and true answerî Answer: Yes. 

(b) Was It material to the rlsli that he should answer truthfully as to such 
occupation? Answer: No. 

(c) Did he answer as he dld In good faith? Answer: Yes. 

(2) Was the undescend-ed testlcle, for whleh C. H. Paulhamus was operated 
upon In November, 1899, in a caneerous condition? Answer: No. 

(3) The said C. B. Paulhamus, in reply to the question: "Hâve you ever had 
any serlous lllness or dlsease, except diseases Incident to childhood? If so, 
give partieulars"— haviug auswered, "Yes, opération flve years ago for hemla," 
and also to the questions put by the company's médical examiner: "How long 
since were .vou attended by a physician or professionaily consulted one? For 
what disease? Give full particulars as to date, duratlou, severlty, etc., of each 
dlsease you hâve had. Give the name and résidence of attending physician" — 
havlng answered: "(A) Pive years. (B) Surgical case. Opération for un- 
deseended testicle. (C) Dr. G. D. Nutt, Williamsport, Pa. (D) Dr. J. W. Van 
Horn, Montoursville, Pa." — 

(a) Did he. In so answering, malie full, complète, and true answers wlth 
regard thereto? Answer: Yes. 

(b) Were the answers that he so gave full, complète, and true, so far as he 
had information or knowledge? Answer: Yes. 

(c) Did he answer in good falth? Answer: Yes. 

(d) Was It material to the risk that he should answer truthfully in the 
promises? Answer: Yes. 

(4) When C. E. Paulhamus, In' applying for the insurance policy in suit, In 
reply to the question put by the company's médical examiner: "Hâve you 
hernia, or hâve you ever been ruptured? If so, do you now wear a sultable 
truss?" — answered, "No" — 

(a) Was this true? Answer: No. (b) Did he so answer in good faltbî 
Answer: Yes. (c) Was this a matter material to the rlsk? Answer: Yes. 

(5) When C. B. Paulhamus, in applying for the Insurance policy In suit. In 
reply to the questions put by the company's médical examiner: "Hâve you 
ever had cancer, or any tumor, enlarged glands, or abscesses," answered 
"None"— 

(a) Was that a true answer? Answer: No. 

(b) Did he so answer in good faith? Answer: Yes. 

(c) Was It somethlng material to th« rlsk? Answer: Yes. 

(6) When C. E. Paulhamus, In applying for the insurance policy In suit. In 
reply to the question put by the company's médical examiner: "Hâve you had 
any lllness, disease, or injury, other than as stated by you aboveî If so, 
State full particulars" — made answer, "None, except mild diseases of child- 
hood"— 

(a) Was that true? Answer: No. 

(b) Dld he answer in good faith? Answer: Yes. 

(c) Was that a matter material to the rlsk? Answer: Yes. 

(7) When C. E. Paulhamus, in applying for the Insurance policy In suit, In 
reply to the question put by the company's médical examiner: "Hâve you, or 
any of your family or relatives, ever been under treatment at any hospital, 
asylum, cure, or sanltarium?" — answered, "No" — 

(a) Was that true? Answer: No. 

(b) Did he so answer In good falth? Answer: Yes. 

(c) Was that a matter material to the risk? Answer: Yes, 
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The jury thereupon, at the suggestion of the court, returned the 
following spécial verdict : 

We, the jurors impanel ed In thls case, do flnd the following to be the facts, 
and make retum thereof, and of the answers whlch we hâve made to certain 
questions submltted by the court, which together herewith are to constitute 
a spécial verdict: 

(1) The plaintifC, Harrlet C. Paulhamus, Is the wldow of Cameron B. Paul- 
hamus, deeeased, and the beneflclary named in a policy of Insurance taken ont 
by the sald G. E. Paulhamus in the Securlty Life & Annuity Company of 
America, défendant, on December 16, 1905, for the sum of $3,000, a copy of 
which is attaehed to the plaintiff's statement and made a part hereof. 

(2) There was duly paid to the said Company by the said C. E. Paulhamus 
the sum of $92.31 on aceount of the first premium due on said policy, which, 
with the 25 per cent, advanced by the company at bis request under the pro- 
visions of the policy, paid the first premium due thereon in full. 

(3) The said C. E. Paulhamus departed this life August 24, 1906, wlthin the 
first year after the date of said policy, as the resuit of a surgical opération 
for a tumor, from loss of blood or shock. Due notice of the loss was given to 
the said company, and proofs of death were made In accordance with the re- 
quirements of the policy, whlch proofs were recelved by the company Septem- 
ber 5, 1906. 

(4) Indorsed on the back of the sald policy is the following: 

"Application. 

"I hereby apply to the Security Life & Annuity Company of America for 
a policy of $3,000 on my life, upon the 20 Pay A. D. plan. Amt. annual pre- 
mium, $123.06. 

"1. — My full name Is Cameron Else Paulhamus, and I réside at No. West 
Broad St., in the clty of Montoursville, county of Lyooming, state of Pennsyl- 
vania. 

"2. — My former résidence was 'WilUamsport,' Pa. My former occupation bas 
been Painter d Paper hanger. My présent occupation or business Is (state spe- 
cifically the kind of business) Real Estate & Ins. My other occupations are 



"3. — My place of business is W. Broad St., and my P. O. address Is Mon- 
toursville, Pa. 

"4. — I was born on the Slst day of July, 1889, in Montoursville, Pa.; âge 
(nearest birthday) 36. 

"5. — The full name of the beneflclary to whom the Insurance Is to be pay- 
able is Harrîet Champion Paulhamus, residing in Montourscille, Pa. 

"6. — The relatlonship of the beneflclary to me (the person proposed for In- 
surance) Is wife. 

"7.— The âge of the beneflclary (nearest birthday) Is Si. 

"8. — The insurable Interest, If other than a relative, is . 

"9. — The premium on this contract is to be $123.06, payable annually In ad- 
vance; and the policy Is to be Issiied on the advanee dividend plan, under 
which the company agrées to advanee for me. against the policy contract, 
25% of each premium during the advanee dividend period of twenty years, 
which advances are to bear interest at S%% annually compounded, untll paid 
by the application of divldends or otherwise. The contract is to contaln a 
guarantee to cancel thèse advances and Interest In the event of my death dur- 
ing the advanee dividend period. 

"10. — 1 am now Insured for $ in the following companies or associa- 
tions, to wlt: . 

"11. — Hâve you ever (a) been declined or postponed by any life Insurance 
company, or recelved a policy différent lu form from the one origlnally applled 
for; or (b) been intemperate; or (c) had any serious Illness or disease, ex- 
cept diseases Incident to childhood? If so, give particulars. (d) Is there any 
history of insanity or consumption in your famlly, I. e., among parents, broth- 
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en or slsters, uncles or aunts? If so, glve partlculars. (a) No. (b) Wo. (c) 
Tes. Opération 5 years ago for hernia. (d) No. 

"I hâve pald $92.31 to the undersigned soUcltlng agent, and hâve been fur- 
nlshed with his recelpt for the same to make the Insurance herein appUed for 
blndlng from the date of approval by the company's médical dlrector. 

"I hereby agrée that, If I hâve made an errer in the statement of my âge 
as glven above, the company may adjust the insurance so as to eonfonn to my 
true âge, either by an increase in premiuin or proportionate réduction in the 
amount of Insurance. 

"I hereby agrée that, if any preniiums on sald insurance be not duly pald, 
ail prevlous payments shall be forfeited, except as provlded in the company's 
con tract. 

"I hereby agrée that, in case the premlums are not paid annually in ad- 
vance, the unpaid portion of each annual premium shall be a lien on the con- 
tract and on any renewal thereof. 

"I hereby agrée that active service in the army or navy in time of war 
«hall Invalldate the insurance, unless a permit for such service shall hâve been 
applied for and granted by the company, and the extra premium pald on notifi- 
cations; and it is agreed that at any tlme withln one year after the date of 
the Issue of the contract travel and résidence in the torrid zone, and engage- 
ments in any of the followlng occupations or employments: Handllng electrlc 
wlres or dynamos, blasting, minlng, submarine labor, aëronautlc ascensions, 
the manufacture, handllng, or transportation of inflammable or explosive sub- 
stances, or services in any switching or coupllng of cars — will render the con- 
tract, and any and ail renewals thereof, void ; and that self-destruction, sane 
•or insane, and death in cons'equence of violation of law, wlthin the above 
perlod, are not rlsks assumed by the company under thls contract. 

"I further agrée that in any distribution of surplus the principles and 
methods whlch may then be in use by the company for such distribution, and 
its détermination of the amount equltably accruing to thls contract, shall be 
and are hereby ratifled and aecepted by and for every person who shall hâve 
or clalm any interest in this contract. 

"It is hereby agreed that ail the foregolng statementa and answers, and also 
those I make to the company's médical examiner, are warranted to be fuU, 
complète, and true, and are oftered to the company as a considération for the 
contract, whlch shall not take effect until thls application has been aecepted 
by the company, at the executive office in Philadelphla, Pa., and the flrst pre- 
mium shall bave been paid to and aecepted by the company, or an authorized 
agent, during the life and good health of the person herein proposed for In- 
surance. It is also hereby agreed that ail claims of every kind against the 
company, and ail llability of the insured, shall terminate whenever thls con- 
tract ceases to be in force, except as otherwlse expressly stlpulated in the 
contract. I hâve read a sample blank form of the contract applied for, to be 
issued on the above-named plan, and I hereby accept the conditions of the 
same, and I agrée that no statemeuts, promises, or information made or glven 
by the person sollcitlng or taklng thls application shall be blndlng on the com- 
pany, unless such statements, promises, or information be reduced to wrltlng, 
and presented to, and approved by, the offlcers of the company at the executive 
office. The agreements made in thls application and contract applied for, 
taken together, shall constitute the cntire contract between the parties hereto. 

"I hereby waive my privilège to hâve my physician refuse to answer ques- 
tions respecting my health. 

"Dated at Montoursville thls llth day of Decemter, 1905. 

"Cameron Eîse Paulhamus, Applicant." 

This is a true copy of the paper signed by the insured, except that at the 
foot of said paper appears the following: "Witness: B. T. Morrlson" — and on 
the side: "To be examlned by Dr. W. B. Konkle. Address: Montoursville, Pa." 

(5) The said C. B. Paulhamus was examlned on behalf of said company, be- 
fore the said policy was issued, by Dr. W. B. Konkle, and on a separate paper 
made answer In wrltlng to the questions put to hlm by Dr. Konkle, whlch 
)paper he also signed, a copy of whlch, and the report of Dr. Konkle as the 
company's médical examiner, are as follows: 
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REPORT OP EXAMINING PHTSICIAN. 

SECtTRITY tlFE AND ANNTIITY COMPANY OP AMEBIOA. 

Name ot AppUoant, Cameron Bise Paulhamua. Résidence, MontoursvlUe, Pa. Occupation 
(be spécifie), Rea l Est. & Ins. Date of Blrth? July 21, 1869. 

1. A. Are you now In good healthî B. Hâve you been success- i 
fuUy vacclnated? i 



A. Tes. B. Tes. 



2. A. How long since were you attonded by a pbysiclan or pro- 
fesslonally consulted one? 
B. For wbat dlsease? Glve lull partlculars as to date, du- 
ration, severlty, etc., of each dlsease you hâve had. 

Glve tbe name and résidence of attending physlcian. 

Glve the name and résidence of your médical advlser, or 
famlly physlcian, to whom you now reter for a certifl- 
cata If deemed necessary. 

Has any médical examiner glven an untavorable opinion 
of your pliysical condition wltb référence to Ufe Insur- 
ance or otherwise? J 



C. 
D. 



A. B years. B. Surgical 
case. Opération for 
undescended testlcle. 

C. Dr. a. D. Nutt, WU- 

llamsport, Pa. 

D. Dr. J. W. Van Horn, 

MontoursvlUe, Pa. 

E. No. 



8. A. Hâve you hernla, or bave you ever been ruptured? B. If] '^de? R?L7rki "«Truss 
so, do you now wear a sui table trusa? C. Do you agrée >■ is satisfactory! 

J A. No. B " C 



to wear one whlle insured? 



A. Do you use intoxicating llquors? If so, to wUat extent" 

(average per day)? 

B. Hâve you always been temperate in thelr use? (If not, ex- 

plain the duratlon and extent ot exeess, and when last.) 

C. Are you engaged in any way in the sale or manufacture 

of llquors? 

D. Do you use tobacco? If so, tn what form and to what 

extent? 



A. No— nono. 

B. Tes. 

C. No. 

D. Moderately. 



6. A. Hâve you ever or do you now use opium, or its dériva- j 

tives, chloral, cocaïne, or any narcotic, unless regularly > A. No. 
prescribed by a physlcian? (If so, explaln fully.) \ 



t. A. Hâve you had insanlty, apoplexy, palsy, vertigo, convul- 
sions, sunstroke, congestion, Inflammation, repeated or 
severe headaches, or any other dlsorder ot the brain, or 
nervous System? 

B. Hâve you had asthma, consumption, splttlng of blood, 

habituai cough, expectoration, palpitation, or any dls- 
ease of the throat, heart or lungs? 

C. Hâve you ever had cancer or any tumor, enlarged glands 

or abscesses, chronic diarrhœa, discharge from the ear, 
dropsy, tlstula, gall-stones, gravel, appendicltls or dis- 
case of stomach, or intestines, open sores, Inflammatory 
rheumatlsm, goût, syphilis or strlcture, or any disease 
ot the liver, kldneys or bladder? 
(Note. — Answers as to syphilis, strlcture, etc., may be 
glven to the pbysicians In confidence.) 

D. Hâve you any defect in hearlng or eyeslght, any mal- 

formation or raricose velns? 



A. Nono. 

B. Nona. 

C. None. 

D. None. 



7. Hâve you had any iUness, disease or injury other than as stated by you abovBÎ (If «o, 

State full partlculars.) None, except mlld diseases of chlldhood. 

8. Hâve you, or any of your famlly or relatives, ever been under treatment at any hospt- 

tal, asylum, cure, ot sanltarium? No. 



». Famlly Hlstory.— The Médical Examiner 
answers in full to the following questions; 


wlU pleaae obtain from the appUcant, 
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U. A. How many members of jour famlly, uncles and aunta Included, hâve «ver had, or 
now hâve, consumptlonT None. Cancer î One. Paralysls or apoplexyî None. 
Dlsease of the heart? None. Insanity? None. 
B. GIve relatlonshlp and particulars. Mother's mother dled of cancer. Hâve you dur- 
Ing the last year been associated with a person who bas or bas had consumptlon? 
No. Are you Uvlng In a house recently occupled by a consumptive? (Explaln 
fuUy under Remarks.) No. Is your occupation consldered dangerous? No. 
It 1» herelhy a^reedi That ail the (oregolng statements and answers, made to 
the Company's Médical Examiner, are warranted to be true, and are offered to tbe Com- 
pany as a considération of the contract. 

(.Signature of the person to 6e insured.) CAMBRON E. PAULHAMUS. 
Witnessed ftjf the Examiner, Vf. B. KONKLE. 

11. A. How long bave you personally known the applicant? 5 year». ' B. Does the appU- 

cant's appearance Indlcate good health? Tes, 

12. A. Applicant's helgbt, B ft. 11 in. Welght, 170 Ibs. B. Clrcumference of chest on full 

expiration (under vest), 3514 in. C. Circuraterence of chest on foroed inspira- 
atlon (under vest), 38 in. D. Glrtb of abdomen (Inslde trousers), 32 in. E. Dld 
you weigh him? No. P. Are thèse figures correct? Yes. G. Is he galning or 
losing -welght? No. 

13. A. Race, whlte. B. Complexton, fair. C. Shape of chest, broad. D. General figure, 

erect. B. Glve some mark of identification. Knife mark, lett arm. 

14. Bxainlnatlon of Heart. 

A. Is the heart's action clear, regular and normal in Its A. Yes. 

force? 

B. Is there any murmur, with elther sound, or any en- B. No. 

largement of beart? 

C. Is there any atberoma of the radial or temporal ar- r C. No. 

terles, or increased tension? 

D. What is the character of the puise as to fullness, com- D. Normal. 

pressibility and strength? 
B. Is it regular? F. What Is the puise rate per minute? J H. Tes. F. 74. 

16. ISxainlnatlon of tbe Lan^rs. 

A. What is the number of respirations per minute? 

B. Is the respiration full and uniform throughout each lung? 

C. Is there freedom from unusual sound throughout each 

lung? 

D. IB the percussion normal throughout each lung? 

E. Is there any dlsease of the throat, or any cough? 



A. 18. 

B. Te». 

C. Tes. 

D. Tes. 
B. No. 



16. Examlnatton of the Braln, Ulgestlve Orsans, Etc. 

A. Has the applicant any dlsease or disorder of the braln or nervous system? No. 

B. Has the applicant ever had syphilis or stricture? No. C. Is there any éruption on 

the body? No. D. Is there any dlscbarge from the ear? No. B. Is there any év- 
idence of dlsease of the stomach, bowels or llver? No. T. Has he had any dlsease 
or disorder which affecta hls présent health? No. Q. How do you rate the rlsk— 
(flrst-class, good, falr or bad)? Yes. 

IT. Examlnatlon of Kldneya. I Jiereby certify that the following <* the resuit of 
a careful eacamination made by me of the applicant's urine: 

A. Spécifie Gravlty, 1015. B. Reaction, Acid. C. Albumln, No. D. Sugar, No. B. Dld 

applicant pass urine In your présence? Tes. P. Is the urine scanty or over- 
abundantî Normal. Examination of urine is required In ail cases. (See Instruc- 
tions.) 

18. Examtnatlon of a woman. A. Has she passed the change of life? 

B. la her functlonal health regular? C. How long bas she been marrled? 

D. How many childrcn? Age of last? B. Is she preg- 

nant? P. Do you suspect womb dlsease? G. Has sbe ever been treated for such? 

If so, by whom? H. Any dlsease of the breast? I. Hus- 

band's occupation? J. It any mlscarriages, when and how many? 

Date, Dec. 12, 1905. Signature of Examiner, W. B. KONKLE, Address, MontoursviUe, Pa. 
Please read thls paper over carefuUy before mailing it to the Médical Director, In or- 
der that ail the questions may be fully answered, thus avolding correspondenoe and delay. 
Forward inimediately upon completion. 

TO THE EXAMINER! No one, not even the agent, shall be présent at thls examina- 
tion. The examiner should ask tbe applicant the questions (fuU answers required), and 
assist him to distinguisb diseases from symptoms, "Ohiidbirth," "Debility," "Ex- 
haustion," "Overwork," "Exposure," "Dropsy," "Fever," etc., and especlally "Don't 
Know," are answers which the company will not accept without explanatlon. The 
examiner must not be a near relative of the applicant, nor hâve any pecuniary Inter- 
est in the pollcy applled for. 

Where space does not fully permit answering questions, and for any addltlonal Informa- 
tion which you may wish to convey concerning the applicant, glve full détails on tbe 
reverse slde of thls application under bead of "Examining Physlclan's Remarks." 
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The sald statements and answers, as so set forth, are those whlch are re- 
ferred to by the sald C. E. Paulhamus as made to the company's médical ex- 
aminer in the paper, a copy of whlch is glven above in paragraph 4; but no 
copy of such statements or answers, or of the sald médical examlner's report, 
was contalned In or attached to the policy of Insurance In suit or made to ac- 
company the same. 

(6) As stated by the sald O. E. Paulhamus, In the papers set forth above In 
paragraph 4, the former occupation of »ald C. E. Paulhamus was that of 
painter and paper hanger, and his occupation or business at the tlme of tabing 
ont the policy was that of a real estate and Insurance agent, although subsé- 
quent thereto he'completed certain jobs or contracts for paintlng and paper 
hanging whlch he had prevlously agreed to do. 

(7) On November 23, 1899, under the advlce of hls famlly physiclan, the 
pald C. E. Paulhamus was taken to the Wllliamsport City Hospltal to -be 
operated upon, and was there operated upon, as he well understood, for hernia 
and for an undeseended testlcle, and In the course of and as the resuit of such 
opération It was found that the sald undeseended testlcle was very much enlarg- 
ed, welghing a pound and a quarter, was badly dlseased, the veins belng tortu- 
ous and vascular, and the sald testlcle havlng the appearance of being In a can- 
cerous condition, but was not In fact cancerous. The sald testlcle was removed, 
and after remalnlng a month In sald hospltal the sald C. E. Paulhamus was dis- 
charged therefrom and allowed to go to hls home on December 24, 1899 ; but 
on Janûary 12, 1900, he returned and complalned of pain In his left slde, and 
upon being examined hard lumps were there found, but no opération was 
undertaken, and he left the hospltal agaln without havlng been operated upon. 

(8) The amount due on the sald policy, if It Is a valld one, Is $2,968.48 (be- 
ing the amount of the policy, .$3,000, less $31.52, the unpald part of the first 
premlum advanced to the Insured, with interest at 3% per cent, from December 
16, 1905, to September 5, 1906), together wlth interest on the sald sum of 
¥2,968.48 from September 5, 1906, to thls date, amountlng to .$243.41, maklng 
a total of $3,211.89. 

If the court, on belng further advlsed, shall be of opinion, from the facts so 
found, that the said policy of Insurance Is valld, and that the plaintiff is en- 
titled to recover thereon, then we, the said jurors, find in favor of the plain- 
tiff the af oresald sum of $3,211.89 ; but If the court, on the other hand, is of 
opinion that by reason of anything whlch is so set forth above the plaintiff 
is not entltled to recover, then we flnd in favor of the défendant. Judgment 
to follow thereon in either case in accordance therewith, wlth costs. 

Both plaintiff and défendant thereupon moved for judgment on 
the foregoing verdict. 

James B. Krause and W. W. Champion, for plaintiff. 
C. La Rue Munson, for défendant. 

ARCHBALD, District Judge. This is an action to recover the 
amount claimed to be due on a policy of insurance taken out on his 
own life by C. E. Paulhamus with the défendant company in favor of 
the plaintiff, his wife, for $3,000. The jury at the suggestion of the 
court returned a spécial verdict, on which the case is now to be dis- 
posed of ; both parties moving for judgment. The défendants rely, 
to defeat the policy, on certain statements, material to the risk, which 
appear in the report of the médical examiner, which were not true, 
although warranted by the insured to be so. The plaintiff contends 
that the défendants are not entitled to rely on the médical examiner's 
report, because it formed a part of the application and was not attach- 
ed to the policy as required by the Pennsylvania statute. This is a' 
Pennsylvania contract, and is governed in conséquence by the law of 
the State as laid down by the décisions. McClain v. Provident Sav. 
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Life Assur. Soc, 110 Fed. 80, 49 C. C. A. 31. And the statements of 
the insured, having been warranted to be true, if they are material 
to the risk and not true in fact, the policy is invalid, unless the de- 
fendants, for the reason given, are barred from resorting to them. 
This resuit is not saved by section 1 of the Pennsylvania act of June 
23, 1885 (P. Iv. 134), which provides that: 

"Whenever the application for a policy of llfe Insurance contains a clause 
of warranty of the truth of the answers thereln contalned, no mlsrepresenta- 
tlon or untrue statement In such application, made in good falth by the ap- 
plicant, sUall effect a forfaiture or be a ground of défense in any suit brought 
upon any policy of Insurance issued upon the faith of Buch application, unless 
such misrepresentation or untrue statement relate to some matter material 
to the risk." 

This act was passed to modify the rigor of the law, by which a 
représentation or statement, whether material or not, and though made 
in good faith, if warranted to be true, avoided the policy, if not true 
in fact. But it leaves it still in force, where the représentation or 
statement which is warranted is material and untrue, without regard 
to the ignorance or good faith of the party who warrants it. March 
V. Life Ins. Co., 186 Pa. 629, 40 Atl. 1100, 65 Am. St. Rep. 887; Lutz 
V. Life Ins. Ce, 186 Pa. 527, 40 Atl. 1104; Penn Mutual Life Ins. 
Co. V. Mechanics' Sav. Bank, 72 Fed. 413, 19 C. C. A. 286, 38 L. R. 
A. 33. 

There are four answers to questions in the médical examiner's re- 
port, which the jury hâve found to be material and at the same time 
untrue, which are relied on by the défendants to defeat the policy. 
The first of thèse was as to whether the insured had ever had hernia 
or been ruptured, to which he said, "No." The second was as to 
whether he had ever had cancer, or any tumor, abscess, or enlarged 
gland, which he answered in the same way. The third was whether 
he had had any illness, disease, or injury, other than those which he 
had previously mentioned, to which he replied, "None, except mild 
diseases of childhood." And the fourth whether he had ever been 
under treatment at any hospital, which he likewise negatived. The 
fact is, as found by the jury, that in November, 1899, some six years 
before the policy was issued, he had been operated upon at the Wil- 
liamsport City Hospital for hernia and undescended testicle ; it being 
disclosed by the opération, in which the testicle was removed, that it 
was very much enlarged and badly diseased, having the appearance 
of being in a cancerous condition, although not so in reality, and that, 
after remaining at the hospital, he was allowed to go home, but re- 
turned again in about three weeks, complaining of pain in his left side, 
where, on examination, hard lumps were found, but no further opéra- 
tion was undertaken. The jury hâve found that ail the answers were 
made in good faith, which relieves the insured from any imputation 
that they were not. The charge of untruthfulness is also obviated, 
as to two of them, at least, by correct answers given to other ques- 
tions directed to the same subject. Thus, in the application attached 
to the policy, in response to the inquiry whether he had had any se- 
rions illness or disease, except those incident to childhood, he stated 
that he had had an opération five years before for hernia, which was 
163 F.— 56 
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a distinct affirmation of that fact, notwithstanding what he may hâve 
had to say about it af terwards, in reply to the somewhat ambiguous 
inquiry: "Hâve you hernia [that is, do you hâve it now], or hâve 
you ever been ruptured?" So, also, in the first part of the médical 
examiner's report, in response to the question, "How long since you 
were attended by a physician or consulted one professionally and for 
what disease?" he answered, "Five years, surgical case, opération for 
undescended testicle," which also gave notice of that particular feature 
of his ailment and the opération which he had undergone for it. It 
is true that he does not state that the opération was at a hospital, so 
as to correct or qualify his subséquent déclaration that he had never 
been treated in one, thus possibly somewhat minimizing it. And it 
may be that, in the bare statement that he had been operated upon for 
the trouble specified, its serious character, and the badly diseased con- 
dition disclosed by it are similarly not indicated. But he gave the 
names of the physicians who attended him, by which this could hâve 
been followed up, and he certainly told enough to put the company 
upon inquiry. It is not to be expected that the answers of an ap- 
plicant for insurance will be more than suggestive, particularly those 
made to and set down by a physician, who is supposed to be able to 
correct and interpret them; and the jury havefound, in the présent 
instance, that they werc full and complète, as well as made in good 
faith, showing how they regarded them. It may be that in some re- 
spects they are inaccurate and open to criticism; but that they are 
misleading, or that the company was induced by them to accept a risk 
which they otherwise would not, is hardly to be credited. It is, there- 
fore, difficult to see, taking them ail in ail, what real ground of com- 
plaint there is, or upon what basis it can be justly claimed that the 
policy should be forfeited. 

But, assuming that, as the case stands, the answers are not ail that 
could be desired, and are in fact contradictory and incomplète, if not,- 
indeed, untruthful, amounting to a breach of warranty avoiding the 
policy, as charged by the défendants, it is contended by the plaintifiF 
that the company is not in a position to take advantage of this; the 
misstatements of which complaint is made and on which a forfeiture 
is predicated being found among those taken down by the médical ex- 
aminer, which, being a part of the application, as it is claimed, should 
hâve been attached to the policy in compliance with the local statute 
in order to give the company the benefit of them. The statute which 
is thus invoked is Act Pa. May 11, 1881, § 1 (P. L. 20), which pro- 
vides that: 

"Ali llfe and flre Insurance poUcles upon the llves or property of persons 
wlthin this commonwealth, whether issued by companies organlzed under the 
laws of this state, or by foredsii companies doing business thereln. which con- 
. tain any référence to the application of the insured, or the constitution, by- 
làws or other rules of the company, either as foi-niing part of the policy or 
contract between the parties thereto, or having any bearlng on sald contract, 
shall contaln or hâve attached to sald policies, correct copies of the applica- 
tion, as slgned by the applicant, and the by-laws referred to; and uniess so 
attached and accompanying the policy no such application, constitution or 
by-laws shall be received m évidence, in any coutroversy between the par- 



PAULHAMU8 V. SEOUEITT LIFE A ANNimT Oa B63 

bes to, or Interested In, the said poUcy, nor shall Buch application or by-laws 
be considered a part of the poUcy or contract between such parties." 

The question whether the act applies in the way contended for dé- 
pends upon the circumstances. By the terms of the poHcy in contro- 
versy the statements and agreements in the application therefor are 
made a part of the contract, and it is also agreed in the paper signed 
by the insured, which is claimed by the company to be the real appHca- 
tion in the case, that the statements and answers which there appear, 
and also those made to the company's médical examiner, "are warrant- 
ed to be full, complète, and true, and are offered to the company as 
a considération for the contracta which shall not take effect until this 
application has been accepted by the company at the executive office in 
Philadelphia, Pa., and the fîrst premium has been paid," etc.; it being 
further declared in the same connection that : 

"The agreements made In this application and contract applled (or, taken 
together, shall constitute the entire contract between the parties." 

The act of 1881 has been frequently before the courts, and, while 
there is no reported case which exactly corresponds with the one in 
hand, there are some which approach it closely, if, indeed, they do not 
in effect rule it. Thus, in Morris v. State Mutual Assur. Co., 183 
Pa. 563, 39 Atl. 52, the médical examiner's report was not attached 
to the policy as a part of the application, and objection having been 
made to the right of the company to put it in évidence, in conséquence, 
or to show the falsity of certain of its statements, it was rejected by 
the trial court, and the application attached to the poHcy, which had 
been ofïered by the plaintiff and inadvertently admitted, was also strick- 
en out as not being complète without it, ail of which was affirmed on 
error. It is true that the médical examiner's report in that case, differ- 
ing from what we hâve hère, was on the same sheet of paper as the 
application proper, which it followed; the questions in both being also 
consecutively numbered. The whole paper, furthermore, bore the 
same date, and was indorsed on the outside as the application of the 
insured; and, in order to take advantage of certain statements of the 
insured which appeared in the médical examiner's report, it was in 
effect conceded by the company in the aifidavit of défense to be a part 
of the application. It was with regard to what so appeared, no doubt, 
that it was said by the Suprême Court : 

"The whole paper Is clearly the application, and was properly so con- 
strued." 

In Baldi v. Metropolitan Ins. Co., 18 Pa. Super. Ct. 599, the paper 
in question was also a single sheet, divided into three parts, which 
were severally designated as : 

"(A) Application to the Metropolitan Life Insurance Company." "(B) State- 
ments made to the Médical Eixaminer," and "(0) Médical Examlnatlon and Re- 
port." 

The two parts, A and B, were signed by the insured, but not the 
part C, opposite to the caption of which were also the words, "No 
part of the déclaration of the applicant." The court below held that 
C, equally with A and B, was a part of the application, and was there- 
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fore bound to hâve been copied into or attached to the policy, in 
order to be available to the company. In reversing this, on error 
taken, it was said: 

"Considérable stress Is laid upon the fact that the clause of the policy rela- 
tive to the answers and statements contained lu the prlnted and vvrltten ap- 
plication Is not expressly llmlted to the answers and statements contained In 
A and B. This is true ; but It does not answer the question for décision, name- 
ly, what Is the application? This question is to be determined by an inspec- 
tion of the paper itself. Examlning It more critlcally, we fiud that part A 
was signed on January 19, 1895, by the applicant, and coutalns this clause: 
'It Is hereby declared and warranted by the undersigned that the answers 
and statements contained In the foregoing application and those made to the 
médical examiner, as recorded In parts A and B of this sheet, together with 
this déclaration, shall be the basis and become part of the contract of Insur- 
ance with the Metropolitan Life Insurance Company; that they are full and 
true, and are correct! y recorded ; and that no Information or statement not con- 
tained in this application' (evidently referrlng to part A) 'and In the state- 
ments made to the médical examiner' (evidently referrlng to part B) 'received 
or acquired at any time by any person shall be blnding upon the company, or 
shall modlfy or alter the déclarations and warrantles mad« thereln.' Refer- 
rlng, now, to part B, we flnd that it is headed, 'Statements Made to the 
Médical Examiner by Francis Rizzo, M. D., in Connection wlth Application on 
Reverse of This Sheet' It Is thus made a part of the application. Constru- 
Ing thèse two parts as a connected whole, we flnd coucluslve évidence as to 
what answers and statements were Intended to be made warrantles and part 
of the contract. They are the answers and statements recorded In parts A 
and B. Thèse were signed by the applicant. Part C was not. The latter bears 
date two days after A and B were signed, and for aught that appears in this 
case may never hâve been seen by the applicant. The médical examiner was 
not his agent, but was selected by the company. His déclarations, although 
Indorsed on the paper itself, could not be offered In évidence against the 
plaintifif, In the absence of extrlnsic évidence that they were authorized or aa- 
eented to by hlm. To remove ail doubt upon this point It was expressly noted 
at the head of part C that It was 'no part of the déclaration of the applicant.' 
This operated to the beneflt of the Insurer, as well as the Insured. By no 
process of reasoning can it be held that the latter warranted the truth of the 
answers and statements of the médical examiner contained in part C. It 
seems to us equally clear that the former [the insurer], in its effort to eom- 
ply with the provisions of the aet of 1881, was justlfled In treatlng part C as 
not part of the application." 

This case bears on the one in hand, not so much in what it décides 
as in what it recognizes. Ail that it expressly rules is that the part 
designated as C was not carried into the application, although on the 
same sheet with it, so as to be required to be copied in or attached 
to the policy. The rest, no doubt, is obiter, but of a convincing char- 
acter. It accepta without question that, under practically the same cir- 
cumstances as we hâve hère, the statements made to the médical ex- 
aminer are equally a part of the application with that which is in terms 
so designated, both, by direct référence, being made the basis ofthe con- 
tract of Insurance and the statements contained in them being included 
in the same warranty. The only possible distinction to be observed is 
that in that case both bore the same date and were on the same sheet 
of paper, where hère they are a day apart and physically separate. 

In Fisher v. Life Association, 188 Pa. 1, 41 Âtl. 467, it does not ap- 
pear whether the two papers were separate; but the statements made 
to the médical examiner were declared by the caption to be supple- 
mental to and a part of the application, and, having been omitted from 
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the policy, the application, which there appeared, was rejected as in- 
complète, and so inadmissible. 

In Nugent v. Greenfield Life Association, 172 Mass. 278, 53 N. E. 
440, under a similar statute, the statements made to the médical ex- 
aminer by the insured and signed by him were recognized, the same 
as in the Baldi Case, as forming a part of the application, while the 
report of the médical examiner to the company was not; the two 
papers so accepted as forming the application being physically sepa- 
rate, the same as hère. 

So in Dimick v. Metropolitan Life Ins. Co., 69 N. J. Law, 384, 55 
Atl. 291, 62 L. R. A. 774, and Holden v. Same, 11 App. Div. 426, 42 N. 
Y. Supp. 310, the policy having made the answers and statements con- 
tained in the application a part of the contract and declared them to be 
warranties, and the question arising as to what constituted the applica- 
tion, it was held that the statements made to the company's médical ex- 
aminer, signed by the applicant, and, with the answers in the applica- 
tion proper, declared to be the basis of the contract, the company 
having been guided thereby in accepting the risk and issuing the 
policy, were to be taken as forming a part of the application, and so 
binding upon the insured by virtue of his warranty. And if this is the 
<:ase as respects the insured, it is difficult to see why it should not 
equally be the case, the positions being reversed, as respects the com- 
pany. 

Assuming, however, for the sake of argument, that there is nothing 
in the cases cited which directly rules the one in hand, independent 
of authority, if that be wanting, it is clear upon principle that the 
statements made by the insured to the médical examiner formed a 
part of the application within the meaning of the statute. The évident 
purpose of the requirement that a copy of the application shall be 
contained in or attached to the policy is to disclose to the insured the 
représentations and statements with which he is charged, affecting 
the risk, on which the company has relied in accepting his applica- 
tion and issuing a policy, and which will hâve to be met in any con- 
troversy over it. It is important, therefore, as it certainly was in- 
tended, that, entering into and forming a part of the contract by» 
virtue of his warranty and the terms of the policy, as his statements 
in that connection do, everything of which this can be predicated 
shall be there set forth. "It is well known," says Mitchell, J., in Len- 
nox V. Insurance Co., 165 Pa. 575, 30 Atl. 940, "that the evil aimed 
at in this législation was the custom of insurance companies to put 
in their blank forms of application long and intricate questions or 
statements to be answered by the applicant, usually in very small 
type, and the relevancy or materiality not always apparent to the in- 
experienced, and therefore liable to become traps to catch even the 
innocent unwary. The gênerai intent was to keep thèse statements 
before the eyes of the insured, so that he might know his contract 
and, if it contained errors, hâve them rectified before it became too 
late." 

In the case at bar, by the terms of the policy the application is 
made a part of the contract, and the statements and agreements there- 
in contained are declared to enter into the considération. It is also 
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agreed by the applicant at the foot of the first part of the application 

that the statements and answers which he there makes, as well as 
those made to the company's médical examiner, are warranted to be 
tull, complète, and true, and are offered to the company as a con- 
sidération for the contract of insurance applied for. The statements 
made by the applicant himself direct, as well as those made to and 
set down by the company's médical examiner, are thus linked to- 
gether, and go before the company as the basis of the policy to be is- 
sued. If they vvere on différent halves of the same sheet, and bore 
the same date, it would be practically impossible to distinguish the 
case from that of Morris v. Insurance Co., 183 Pa. 563, 39 Atl. 53; 
the further circumstance that the two were run together there by a 
sériai numbering of the questions being immaterial. But the différ- 
ence hère in date is but a day, one being dated December llth and 
the other December 12th, making them substantially the same; and 
the fact that thèy are physically detached and appear on two separate 
pièces of paper is of little conséquence when the purpose and use 
to be made of them are considered. Both are signed by the applicant, 
thus to that extent fulfilling the requirement of the statute ; and both 
by the terms of the warranty are made a part of the contract in case 
the application is accepted and a policy issued. Both being thus put 
on a par, and being of equal importance to the insured, as well as to 
the company, it does violence to them to separate them, and to assert 
that one of them is the application of the insured and the other forms 
no part of it. It is of some significance, also, that in the directions 
given by the company on the margin of the médical examiner's re- 
port it is said, "For any additional information which you may wish 
to convey concerning the applicant, give full détails on the reverse 
side of this application," and that, on the reverse of the same sheet, 
under the head of "Family Physician's Certificate," the first question 
is, "How long bave you known the party whose life is proposed for 
insurance in the foregoing application ?" — the company thus unmistak- 
ably indicating on the face of the paper the idea which they had of it. 
But without dwelling upon that, and independently of it, the state- 
ments made by the insured to the médical examiner, as well as those 
which he himself set down, both being signed by him and warranted 
to be true, and both by his direct authority and sanction thus going 
in to the company as the basis of the insurance applied for, are to be 
taken as together constituting the application on which the risk was 
accepted and the policy issued, and were therefore required by the stat- 
ute to be indorsed on or attached to it, the one as much as the other; 
which not having been done, the company is not entitled to take ad- 
vantage of anything which appears in either of them. 

It is said, however, that the médical examiner's report was offered 
in évidence by the plaintiff, and that, having been brought into the 
case in that way, the défendants are entitled to make use of it for 
any relevant purpose. But the case is now before the court on a 
motion for judgment on the verdict, and we are not concerned, there- 
fore, with how the médical examiner's report got in, but only with 
the légal effect to be given to it under the facts reported. If any 
inquiry, moreover, of this kind, were open to be entered upon, a re- 
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sort to the record would show that this report was only cffered after 
the court, against the objection of the plaintiff, had required the in- 
complète application attached to the policy to be offered along with 
that instrument, thereby opening the door for the évidence which fol- 
lowed with regard to the untruthfulness of certain statements con- 
tained in it, to counteract which the plaintiff was compelled to put 
in the médical examiner's report, which the défendants at once took 
advantage of, ail of which, however, before the case closed, the 
plaintiff moved to strike out as irrelevant and inadmissible, which 
should hâve been granted, according to the view now taken. Upon 
any such inquiry, therefore, the advantage would not lie with the 
défendants, and, on the contrary, it would merely serve to show that, 
had the case been tried by the court as it should bave been, it would 
bave stopped with the prima facie case made out by thé policy, the 
proofs of death, and the évidence of nonpayment, upon which a 
verdict would bave had to be directed for the plaintiff. But, as al- 
ready stated, the jury having found the material facts, the only ques- 
tion at this time is the judgment to be entered on them. The mère 
circumstance that the médical examiner's report is returned among 
them does not détermine the use that can be made of or the effect 
that can be given to it; the competency of it, as a matter of law, to 
affect the policy, having been by no means thereby conceded. Prov. 
Sav. Life Assur. Soc. v. Beyer, 67 S. W. 827, 23 Ky. Law Rep. 2460; 
Pitcairn v. Hiss, 125 Fed. 110, 61 C. C. A. 657. This is to be de- 
cided by ail the facts found by the jury, and it appearing therefrom 
that, in disregard of the statute, a copy of the médical examiner's 
report, forming a part of the application, was not attached to the 
policy, the statements of the insured therein contained are not to be 
considered as entering into the contract of insurance, nor can they 
or those of the so-called application, indorsed on the policy, be resorted 
to by the company to make out the breach of warranty which is re- 
lied on. 

Judgment is therefore directed to be entered on the verdict in favor 
of the plaintiff in the sum of $3,211.89, with interest from January 
16, 1908, and costs. 



&â.N JOAQUIN & KINGS RIVER CANAL & IRRIGATION CD., In<%, v. 

STANISLAUS COUNTY et al. 

(Circuit Court, N. D. Callfornia. June 29, 1908.) 

No. 14,554. 

1. Waters and Wateb Courses — Irrigation Oompaniks — Reottlation or 
Rates by Countibs— Califobnia Statute. 

Under Act Cal. March 12, 1885 (St. 1885, p. 95, c. 115), which pro- 
vides that the boards of supervisors of the several counties of the state 
shall estimate as near as may be the value of the canals, ditches. flumes, 
water ways, and ail other property actually used and useful in the ap- 
propriation and furnlshing of water for sale in the county by any irri- 
gation Company, etc., and In like manner to estimate the annual reason- 
able expenses of such company, includlng the cost of repairs, and, to es- 
tabllsh maximum rates of charge for water by such company such that 
Its net annual receipts and profits shall be not less than 6 nor more than 
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18 per cent npon the sald ralue of the property, vrhen In maklng such 
estimate a déduction Is made for détérioration of the plant from year to 
year, an allowance should be made for such déduction and added to the 
annual Income In fixing the rates of charge to cover the cost to the Com- 
pany of renewal or reconstruction. 

2. Same. 

In the flxlng of such rates of charge by the boards of différent countles 
In which the water Is suppUed by the same canal, under the established 
construction that the statute entltles the Company to a net profit of net 
less than 6 per cent on the value of Its entive plant, and that Its earn- 
Ings In ail of the countles must be taken into considération In determin- 
Ing the reasonableness or legality of any partieular rate, the distance of 
eacH county from the head of the canal and the conséquent loss of water 
from seepage and evaporatlon should be talien into account, and as be- 
tween the respective counties the higher charge should be authorlzed by 
the one havlng the longest flow. 

8. iNJUNOnON— SUBJECT OF RELIEr— PUBLIO BOABD— AVOIDING MULTIPLICITT 

or SuiTS. 
A court Of equlty has jurlsdlctlon of a suit by an Irrigation company 
• to enjoin the boards of supervisors of the respective counties through 
which Its canal extends from enforcing rates flxed by them under the 
Californla statute, which It is alleged do not enable the company to earn 
In the aggregate the Income to which it Is entltled under the statute, and 
to détermine In a single suit the legality of such rates, on the ground of 
avoiding a multlpliclty of suits. 

4. Same— Peeliminaet Injunction. 

A bill and the showing made thereunder held sufflclent to entltle an Ir- 
rigation Company to a preliminary Injunction to restraln the boards of 
supervisors of countles through which its canal extends, and m which it 
furnishes water to eonsumers, from enforcing rates of charge established 
by them until the legality of such rates could be determlned, on the glv- 
Ing of a bond to secure the repayment of any charges coUected which 
should iinally be held illégal. 

In Equity. On motion for preliminary injunction. 

Frank H. Short, Garret W. McEnerney, W. B. Treadwell, and Ed- 
ward F. Treadwell, for complainant. 

L. J. Maddux, for county of Stanislaus. 

M. P. McCormick, for counties of Fresno and Merced. 

MORROW, Circuit Judge. In 1896 the San Joaquin & Kings River 
Canal & Irrigation Company, a CaHfornia corporation, and the prede- 
cessor in interest of the complainant, a Nevada corporation, brought 
suit in this court to enjoin the enforcement of an order of the board 
of supervisors of Stanislaus county, fixing the rates to be charged by 
the complainant for water distributed by it in said county. The com- 
plainant in its bill referred to the laws of the state of California 
under which it was organized, and set up certain facts concerning 
the value of the property embraced in its canal System, and averred 
that the rates so fixed by the board of supervisors were grossly un- 
fair and unreasonable, and, as applied to the complainant's business, 
would deprive it of its property without due process of law, and would 
deny to it the equal protection of the laws. Upon a final hearing had 
in 1903, a decree was entered in favor of the complainant. San 
Joaquin & Kings River C. & I. Co. v. Stanislaus County (C. C.) 113 
Fed. 930. The défendant took an appeal from this decree direct to the 
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Suprême Court of the United States, upon the constitutional question 
involved. In that court the provisions of the laws of the state under 
which the complainant was organized and was continuing to do busi- 
ness were discussed, and the rights of the complainant under such 
acts considered and as far as necessary determined. The fact was 
also referred to that complainant's canal extended through the coun- 
ties of Fresno and Merced, as well as into the county of Stanislaus, 
and it was held that the rates fixed by Fresno and Merced counties ' 
were éléments to be considered in determining whether the rates fixed 
by Stanislaus county were reasonable and just. The opinion of the 
court concluded with this observation : 

"Hereafter, in case the other counties should flx rates lu sucli manner that, 
taken as a whole, the rates in the three counties would not iusure an income 
of at least 6 per cent., as provided in the act of 1885 (St. 1885, p. 95, c. 115), 
the Company would, of course, not be bound to aecept such rates, and a decree 
in this case would not bind it in regard to the propriety of rates for the future, 
as fixed by the ordinance of 1896 for the county of Stanislaus." 

The décision of the court directed that the judgment of the Circuit 
Court should be reversed, and the bill dismissed, without préjudice. 
Stanislaus County v. San Joaquin C. & I. Co., 193 U. S. 201, 34 Sup. 
Ct. 341, 48 L. Ed. 406. On September 19, 1907, the complainant, fol- 
lowing the décision of the Suprême Court that Fresno and Merced 
counties were necessary, if not indispensable, parties to the contro- 
versy, filed the présent bill against the boards of supervisors of the 
counties of Fresno, Merced, and Stanislaus. The jurisdiction of this 
court is based upon diverse citizenship, also upon the claim that the 
case involves the construction or application of the Constitution of the 
United States. The equity jurisdiction of the court is invoked to 
avoid a multiplicity of suits. The gênerai object of the bill is to hâve 
it judicially determined: That certain rates fixed by the supervisors 
of the counties of Merced, Fresno, and Stanislaus for the sale, rental, 
and distribution of water by the complainant to the inhabitants of said 
counties, do not, as a whole, furnish the return for the use of its 
property as provided by law ; that the rates are theref ore unreasonable 
and such as to deprive complainant of its property without due process 
of law and without just compensation. The présent proceeding is 
upon an order, based upon the verified bill and afïidavits, that défend- 
ants show cause why an injunction pendente lite should not issue, re- 
straining them, during the pendency of this suit, and until the further 
order of this court, from enforcing the orders fixing the rates for the 
sale, rental, and distribution of water mentioned in the bill of com- 
plaint. 

The défendants hâve answered the order to show cause by affidavits 
setting forth certain facts which do not materially controvert the 
facts set up by complainant in its bill, but which it is contended justi- 
fied the board of supervisors in making the orders fixing the rates 
which are the subjects of controversy. 

It is alleged in the bill of complaint: That the complainant owns 
and maintains a System of canals and works for the purpose of divert- 
ing, carrying, and distributing water in the counties of Fresno, Merced, 
and Stanislaus; that said canals and works head on the San Joaquin 
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river at îts junction with the Fresno slough in the county of Fresno, 
and thence, running through said counties of Fresno and Merced, 
enter and terminate in the county of Stanislaus; and that it has the 
right to divert from said San Joaquin river and into said canals not less 
than 760 cubic feet of water per second, when there is so much water 
flowing in said river at complainant's head works, and, when less than 
that quantity is there flowing, then ail the waters flowing in said river. 
The boards of supervisors of the several counties of the state are 
required, under the act of the Législature of the state, approved March 
12, 1885 (St. 1885, p. 95, c. 115), to estimate as near as may be the 
value of the canals, ditches, flumes, waterways, and ail other property 
actually used and useful in the appropriation and furnishing of water 
by persons, companies, or corporations for sale, rental, or distribu- 
tion to the inhabitants in the several counties of the state, and in like 
manner to estimate the annual reasonable expansés of such persons, 
companies, or corporations, including the cost of repairs, management, 
and operating such works. Upon thèse estimâtes the boards of super- 
visors are authorized, under section 2 of the act, to establish maximum 
rates at which water shall be sold, rented, or distributed. The rates 
are required, under section 5, to produce a net income of not less than 
6 nor more than 18 per cent, per annum upon the value of the 
property used and useful in furnishing such water. In pursuance of 
this requirement of the statute, the boards of supervisors in Fresno, 
Merced, and Stanislaus counties estimated the value of complainant's 
property in each of said counties for the year 1907, and also the annual 
reasonable expenses of maintaining such property in said counties 
in furnishing the inhabitants with water for irrigation purposes during 
said year. Thèse estimâtes were as foUovvs: 

Value of property In Fresuo county $ 11G.250 00 

Vahjo of property in Merced county 750,000 00 

Value of property In Stanislaus county 335,456 32 

Total In three couûtles $1,201,706 32 

The boards of supervisors of the three counties, as authorized and 
required by section 2 of the act, fixed the maximum rates which com- 
plainant might charge the inhabitants of the counties for each and 
every kind of irrigation, as follows : In Fresno county 85 cents per 
acre per annum, in Merced county $1.65 per acre per annum, and in 
Stanislaus county $1.50 per acre per annum. It is alleged in the com- 
plaint that the greatest area for irrigation which complainant or its 
predecessor has ever furnished or been called upon to furnish in said 
counties is 103,980 acres, as follows : In Fresno county 39,928 acres, 
in Merced county 52,379 acres, and in Stanislaus county 11,673 acres. 

The income from complainant's property in thèse three counties, 
based upon the areas stated and the rates fixed by the boards of super- 
visors, is as follows: 

Income : 

In Fresno County $ 33,938 80 

In Merced county 80,425 35 

In Stanislaus county 1 7,509 50 

$137,873 65 
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Estimated reasonable annual expenses : 

In Fresno county $21,750 00 

In Merced county 37,000 00 

In Stanislaus county 35,000 00 

$93,750 00 

Deducting the estimated expenses from the estimated income, the 
resuit as a whole is a net annual income of $44,123.65, or 3.67 per 
cent, on the estimated value of the property as determined by the 
boards of supervisors. 

But complainant claims the right to hâve the équivalent of not less 
than 6 per cent, per annum on the reasonable value of its property 
under the provisions of section 5 of the act. This section provides as 
follows : 

"Said boarda of supervisors, in fixing such rates, shail, ae near as may be, 
so adjust them tbat the net annual receipts and profits thereof to the said 
persons, companles, associations, and corporations so furnishing such water 
to such inhabitants shall not be less than six nor more than elghteen per cent, 
upon the said value of the canals, ditches, flumes, chutes, and ail other prop- 
erty actually used and useful to the appropriation and furnishing of such wa- 
ter of each of such persons, companies, associations and corporations." 

If the complainant is entitled to receive a net income from its prop- 
erty of not less than 6 per cent, per annum, as provided by the statute, 
and the valuations fixed by the boards of supervisors are correct, then 
the rates fixed by such boards and which are the subject.of contro- 
versy do not give the complainant a fair, just, or reasonable return 
upon the value of its property as a whole, and such rates hâve the 
effect to deprive the complainant of its property without due process 
of law. Spring Valley Waterworks v. City and County of San 
Francisco (C. C.) 124 Fed. 574, 601; Consolidated Cas Co. v. City of 
New York (C. C.) 157 Fed. 849, 879. But this is not ail. The esti- 
mated reasonable annual expenses of the complainant in operating its 
canal System, so far as relates to the county of Stanislaus, is, as bas 
been stated, the sum of $35,000. The maximum rate to be charged for 
water is $1.50 per acre per annum. The number of acres irrigated 
in that county is 11,673. The complainant's income in Stanislaus 
county would therefore be $17,509.50, as above stated, or $17,490.50 
less than the estimated expense as determined by the board of super- 
visors. It cannot be that complainant is required to deliver water at 
a loss, but that appears to be the position taken by the board of super- 
visors of Stanislaus county, if any reliance can be placed upon the 
officiai estimâtes placed before the court upon the hearing. It is true 
that upon the argument counsel for Stanislaus county denied that this 
estimate of expense for Stanislaus county is correct and claimed that 
it referred to the expense of the complainant's canal System in ail 
three counties. If this is so, then no estimate bas been made by the 
board of supervisors of Stanislaus county of the expense of comiplain- 
ant's canal System in that county, and there was therefore no basis 
upon which they could fix a valid rate for that county. 

The estimate of valuation made by the board of supervisors of 
Stanislaus county appears to be based upon a report made to the board 
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of supervisors by Charles E. Sloan, a civil mining and construction 
engineer. In this report he says : 

"That In June, 1907, he made a thorough and extensive examlnatlon of the 
canals and works of the complalnant actually used by complalnant for the 
appropriation and fumlshlng of water to the Inhabitants of the county of 
Stanlslaus ; that sald examination was made for the purpose of estimatlng the 
présent value of sald canals and works and the annual reasonable expansés 
Incurred by complalnant In supplylng water to the Inhabltants of sald county 
of Stanlslaus, whlch sald expenses Include the cost of repairs, management 
and opération of sald canals and works; » • • that the sald examlnatlon 
was made by mlnutely examinlng every part of sald canal works from the 
beglnnlng to the end, and estimatlng the cost of materials, labor and prop- 
erty of sald canal In accordanee wlth the présent day prlces, and the deduct- 
îng for dépréciation to obtaln the présent value; that sald detailed report, 
whlch Is herelnafter set forth and made a part of thls affldavlt, shows that the 
présent cost of sald canals and works Is four hundred thlrteen thousand three 
hundred six and 3 2/j„„ ($413,306.32); • * • that af ter subtractlng for dé- 
préciation, the présent value Is estimated to be three hundred thirty-flve thou- 
sand four hundred flfty-slx and «2/100 ($335,456.02)." 

The report attached to the affidavit contains a detailed statement of 
the quantity of earth work in cubic yards, the quantity of lumber in 
feet, téléphones, station building, dredger, scrapers, plows, tools, etc., 
horses, harness, and wagons, scows, skiffs, etc., engineering, superin- 
tendency, and incidentals. The cost of the material and work is stated 
as being $413,306.32, but from this sum the engineer deducts $77,- 
849.70 for détérioration in the value of materials. For détérioration 
in lumber,_ carpenter work, nails, and iron he deducts $47,849.70, and 
for détérioration in earth work he deducts $30,000, making a total of 
$77,849.70, leaving complainant's plant useful for Stanislaus county 
valued at $335,456.62. Whether there is such a détérioration in 
the value of the plant is an issue that cannot be determined upon 
affidavits, and need not be determined upon this hearing, as the esti- 
mate of value made by the board of supervisors of Stanislaus county 
has taken this détérioration into account and is the net valuation after 
deducting for détérioration that enters into the total valuation of the 
whole plant at $1,301,706.33 for the three counties, and upon which 
the rates fixed yield the complalnant an income of only 3.67 per cent, 
per annum. But if we admit the claim of détérioration, it has this as- 
pect to be considered: That if a déduction is to be made from the 
value of the plant on this account, then an allowance should be made 
for such déduction and added to the annual income, to enable the 
complainant to renew and reconstruct so as to préserve the integrity 
of the plant. If this is not donc, and the détérioration continues from 
year to year, as it will, and the rates are reduced accordingly each 
year, both will eventually décline to a vanishing point. For example, 
suppose the value of the plant last year was $1,000,000, and the rates 
fixed yield a net income of 6 per cent., or $60,000, without any allow- 
ance whatever for détérioration. The value of the plant this year is 
$1,000,000, less a déduction for détérioration of, say, 5 per cent, or 
$50,000. Deducting that amount from $1,000,000, we hâve $950,000 
as the value of the plant upon which the income of 6 per cent., or 
$57,000, is to be allowed. If this method of deducting for détérioration 
from year to year be carried on long enougli without any provisions 
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being made for renewal or reconstruction, the plant and its income will, 
of course, eventually disappear. To avoid this resuit there should be 
a reasonable provision for renewal or reconstruction work, such as 
is now always provided for in the opération of any well-conducted 
manufacturing plant, and sanctioned by the courts in determining the 
reasonableness of rates fixed by public service corporations. San 
Diego Land Company v. National City,. 174 U. S. 739, 757, 19 Sup. 
et. 804, 43 L. Ed. 1154; Stanislaus County v. San Joaquin C. & I. 
Co, 192 U. S. 201, 215, 24 Sup. Ct. 241, 48 L. Ed. 406. It follows_ that 
if there is such détérioration going on in plaintifï's works as claimed 
by the défendants, and no provision is made for renewal or recon- 
struction, as there is not in the estimâtes before the court, then the 
rates fixed by them, which yield an income of only 3.67 per cent, per 
annum, are still further unreasonable and unjust, for this reason, if for 
no other. 

There is still another feature of this case to be considered, and that 
is the relative ccJst of delivering the water through complainant's 
canals to the inhabitants of the three counties. As before stated, 
the head works of complainant's canal system are in Fresno county. 
It runs through Fresno county in the direction of Merced county, 
through Merced county, into Stanislaus county. 

It is alleged in the complaint that complainant is in possession of 
and is able to furnish at the head of its System of canals 760 cubic 
f eet of water per second ; but, owing to the necessary evaporation and 
seepage of water in said canals, .1243 of said water is lost in deliver- 
ing the same in said county of Fresno, .339 of said water is lost in 
delivering the same in said county of Merced, and .5367 of said water 
is lost in delivering the same in said county of Stanislaus. 

The affidavit of J. D. Schuyler, a civil engineer, states that in 1904 
he made an examination of complainant's canal for the purpose of 
determining generally the loss by seepage. His conclusions were that if 
1,000 second- feet (that is, cubic feet per second), which he says is about 
the capacity of said canal, were admitted at the head, the average loss by 
seepage in the first 30 miles woiald approximately be about 10 second- 
feet per mile, in the next 25 miles about 7 second-feet per mile, and 
in the last 6 miles about 5 second-feet per mile. He concludes that 
it would be necessary to turn into the said canal at its head not less 
than 400 second-feet in order that any water should reach Stanis- 
laus county, and that, if 600 feet should be turned in at the head, not 
more than 150 second-feet would reach the lower end. This loss, 
whatever it may be, would seem to indicate that complainant ought 
not to be required to deliver water in Stanislaus county for a less rate 
than in Merced county, which is nearer the head works; but this is 
precisely what the rate fixed in Stanislaus county requires. The rate 
fixed in the latter county is $1.50 per acre per annum, while the rate 
fixed in Merced county is $1.65 per acre per annum. The service 
rendered by complainant to the inhabitants of Stanislaus county in the 
delivery of water to them by an open canal, at a distance of 60 or 70 
miles from the head works, npust, ail things considered, be of greater 
value than a like service rendered to the inhabitants of Merced coun- 
ty, at a distance of 30 to 60 miles from the head works, and if the 
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rate of $1.65 fixed for the latter service is reasonable and just, ît would 
seem that the rate of $1.50 fixed for the former service was unreason- 
able and un just in not providing the complainant a reasonable com- 
pensation for the service rendered. 

This view is further confirmed by the fact that the board of super- 
visors of Merced county hâve fixed the rate for that county at $1.65 
per acre per annum, while the board of supervisors of Fresno county, 
where the head works are located, hâve fixed the rate at 85 cents per 
acre per annum, showing that in the judgment of the former board 
the complainant was entitled to receive a higher rate for the service 
of dehvering water in Merced county than for a similar service in 
Kresno county. Thèse comparisons indicate that the controversy turns 
mainly upon the reasonableness of the rates fixed in Stanislaus county. 
Indeed, it was admitted upon the hearing that the complainant had no 
substantial controversy with the boards of supervisors of either the 
counties of Fresno or Merced individually ; but, under the décision of 
the Suprême Court of the United States, the complainant cannot ig- 
nore those two counties in having it judicially determined whether it 
is being deprived of an income to which it is entitled under the law, 
and, if so, to what extent, if any, either of the counties is at fault. 
This appears to be a difficult question. The Suprême Court, in refer- 
ring to it, said : 

"Exactly how the question may be hereafter determined as to the percent- 
age of income, where tliere are three différent boards of supervisors who may 
flx rates for the respective counties, eaeh differing from the other, is not made 
clear by the statute." 

It certainly cannot be determined upon the présent hearing. The 
question now before the court is whether, upon the showing made, 
the complainant has made out a sufficient case to entitle it to an injunc- 
tion to préserve the status quo until the case can be heard upon the 
merits, and in reaching a conclusion upon that question the court 
must consider the case as a whole. The argument upon the hearing 
took a wide range, touching questions that can only be determined up- 
on the final hearing. 

Whether complainant is entitled to an injunction pending litiga- 
tion is comparatively a narrow question. In Glascott v. Lang, 3 Myl. 
& C. 451, 455, tord Chancellor Cottenham said : 

"In loolsing through the pleadings and the évidence, for the purpose of an 
injunction, it is not necessary that the court should find a case which wouid 
entitle the plaintifC to relief at ail events. It is quité suffldent if the court 
flnds, upon the pleadings and upon the évidence, a case which malies the 
transaction a proper subjeet of investigation in a court of equity." 

In Hadden v. Dooley, 74 Fed. 429, 431, 20 C. C. A. 494, Judge 
Shipman, in the Circuit Court of Appeals for the Second Circuit, 
said : 

"When the questions which naturally arise upon the transactions make 
them a proper subjeet for dellberate esamination, if a stay of proceedinga 
wlll not resuit in too great injury to the défendants, it is proper 'to préserve 
the existing state of things until the rights «f the parties can be fairly and 
fully investigated and determined' by évidence and proofs whlcU hâve the 
merit of accuracy." 
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In City of Newton v. Levis, 79 Fed. 715, 25 C. C. A. 161, Judge 
Sanborn, in the Circuit Court of Appeals for the Eighth Circuit, de- 
clared a rule respecting the granting of preliminary injunctions which 
has since been so often cited with approval by other courts that it 
may be deemed to bave become the established law upon the subject. 
He says: 

"The controlling reason for the existence of the rlght to Issue a preliminary 
Injunction Is that the court may thereby prevent sueh a change ofthe con- 
ditions and relations of the persons and property durlng the litigation as may 
resuit in Irrémédiable injury to soine of the parties before their claims can 
be Investigated and adjudicated. When the questions to be ultimately declded 
are serious and doubtful, the légal discrétion of the judge In granting the wrlt 
should be Influenced largeJy by the considération that the injury to the mov- 
Ing party wlll be certain, great, and irréparable If the motion Is denied, while 
the inconvenience and loss to the opposiug party will be Inconsiderable, and 
may well be indemnifled by a proper bond, If the iujunction Is grauted. A 
preliminary Injunction maintalning the status quo may properly Issue when- 
ever the questions of law or fact to be ultimately determlned in a suit are 
grave and difBcult, and injury to the moving party will be Immédiate, certain, 
and great If it Is denied, while the loss or inconvenlenee to the opposing par- 
ty wUl be comparatively small and inslguiflcant if It is granted." 

The questions to ,be ultimately decided in this case are certainly 
serious and doubtful, as intimated by the Suprême Court, where 
there are three différent bqards of supervisors representing counties 
each difïering from the other in its relation to complainant's canal 
System, and where the boards differ as to the valuation to be placed 
upon the property used and useful in delivering water to the inhabit- 
ants of their respective counties and the expenses of the complainant 
in performing this service and the rates to be charged in each county 
that will yield in the aggregate a net income of not less than 6 per 
cent, per annum on the value of the property as a whole. To solve 
thèse questions fairly will require a very full and accurate investiga- 
tion, aided by testimony carefully sifted by the usual rules of exam- 
ination. It cannot be accomplished on a hearing where the évidence 
is submitted upon affidavits, but the court is required upon this hearing 
to détermine whether the évidence so presented is prima facie suffi- 
cient to justify the court in restraining the défendants from enforcing 
the rates established by them pending litigation. To détermine this 
question the court must consider the case in its entirety and as pro- 
ducing aggregate results. 

For that purpose a référence to further évidence is necessary. In 
the former case, R. H. Goodwin, an engineer of large expérience, was 
employed by the board of supervisors of Stanislaus county as an ex- 
pert to estimate the value of the works of complainant's predecessor 
in interest as of that date, namely, the year 1896. The estimate as 
made for the board of supervisors by Goodwin had no relation to the 
amount of capital actually invested in the corporation by the share- 
holders or the original cost of the property, but was based upon the 
estimated reasonable value of the property at that date. This method 
of ascertaining the value was approved by the Suprême Court. Stan- 
islaus County V. San Joaquin C. & I. Co., 192 U. S- 201, 215, 24 Sup. 
Ct. 241, 48 L,. Ed. 406. In the présent case, Mr. Goodwin has made 
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a detailed estîmate of the value of complainant's entire canal System 
for the year 1907. This estimate is attached to an affidavit dated 
January 8, 1908, in which the affiant déclares that bis examination of 
the property was very thorough and complète, and occupied a period 
of about 50 or 60 days. The estimate is in elaborate détail and, as in 
the previous case, is not based upon the original cost of the works, 
but upon their estimated reasonable value at the time of the examina- 
tion. It appears from this detailed estimate that complainant's head 
Works were of the value of $84,733.23, that its canal System in Fresno 
county was of the value of $313,947.38, that in Merced county the 
System was of the value of $524,175.60, and that in Stanislaus coun- 
ty the System was of the value of $74,457.43. The aggregate value 
of complainant's head works and canal System in the three coun- 
ties named was therefore the sum of $996,313.63. In addition to this 
valuation is the value of the land occupied by the canals and their 
rights of way, which does not appear in Mr. Goodwin's affidavit ; but 
this valuation is furnished by the affidavits of parties claiming to hâve 
knowledge of the lands in the locality where the canals are situated. 
In Fresno county the average valuation is given at $15 to $20 per 
acre, in Merced county at $60 to $70 per acre, an<l in Stanislaus coun- 
ty at $100 per acre. The land occupied in Fresno county for head 
works is 78.44 acres, and for canals 1,288.50 acres, making a total 
of 1,366.94 acres, which, at $15 per acre, the lowest valuation, would 
be of the total value of $30,504.10. The land occupied by canals in 
Merced county is 3,016.63 acres, which, at $60 per acre, the lowest 
valuation, would be of the total value of $120,997.80. The land oc- 
cupied by canals in Stanislaus county is 290.90 acres, which, at $100 
per acre, would be of the total value of $39,090. 'Thèse valuations 
of the lands occupied by the head works and canals make a total of 
$170,591.90, which amount, added to the valuation of $996,312.63 
for the head works and canals, makes a total of $1,166,904.53 for 
complainant's physical properties employed in the business imder con- 
sidération. There is, however, the ad'ditional value of the right to 
divert 760 cubic feet of water per second from the San Joaquin river 
for irrigation purposes, which it is alleged in the complaint is of the 
value of $760,000. In the affidavit of Samuel Portier, an irrigation 
engineer of high repute, this right is valued at $25 per acre for the 
land under complainant's canal System. As the area of this land is 
103,980 acres, this valuation would amount to $3,599,500 ; but, while 
this right is undoubtedly of value, it may not be a value upon which 
ultimately complainant may be given a return under the law. It is 
therefore not rnade a part of the valuation of complainant's property 
for the purpose of the présent proceeding, but it is referred to as 
presenting a question that will require .future considération. For the 
présent, the doubt is resolved against the complainant. 

We now proceed to consider the question of income provided for 
the use of complainant's visible tangible property alone. The number 
of acres irrigated in the three counties, respectively, in the year 1906, 
was as fûUows: 
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In Fresno county: 

Main canal System 26,392 

Dos Palos System 5,279 

Outside System 8,257 

39.928 
In Merced county: 

Main canal System 33,662 

Dos Palos System 5,838 

Outside System , . 12,879 

52,379 
In Stanlslaus county: 

Main canal System 11,673 

Total 103,980 

The maximum rates fixed by the boards of supervisors to be charged 
by the complainant to the inhabitants of the counties, respectively, for 
each and every kind of irrigation, would yield an income amounting 
to $137,873.65 per annum. The bocks of the complainant show that 
the annual expenses of complainant's canal System, including the cost 
of repairs, management, and operating expenses, was, for the year 
1906, the sum of $87,669.75, or, omitting the cost of litigation as to 
water rates, the sum of $86,437.50. Deducting thèse latter costs and 
expenses from the estimated income of the complainant for the same 
period, the resuit is a net annual income of $51,436.15. This net in- 
come is équivalent to 3.08 per cent, of the total estimated value of 
complainant's canal System, amounting to $1,166,904.53. Whether 
this is a fair and reasonable return on the value of complainant's 
property, without regard to the minimum rate of 6 per cent, provid- 
ed by law, is a question the court is not called upon to détermine. 
Ail the court is called upon to décide is whether the rates established 
are based upon a reasonable valuation and yield a net income of 6 per 
cent. But disregarding the provision of the statute, there is no évi- 
dence before the court that an income of 4.40 per cent, per annum 
for this kind of property is reasonable and just. 

In' the case as presented to the court there does not appear to be 
any reason why the complainant should be required to accept, on the 
valuation made by the board of supervisors, a net income of 3.67 per 
cent, per annum, or why the complainant should be required to re- 
ceive a net income of 4.40 per cent, per annum on the detailed valua- 
tion made by Engineer Goodwin. The value of the water to the con- 
sumers in ail three counties, as shown by the complaint and support- 
ing affidavits, is much more than the équivalent of an income of 6 
per cent, per annum. The facts shown are summed up in the alléga- 
tions of the complaint: 

"That the portions of said three counties through which complainant's said 
canals run are of an extremely arid nature, and such that agriculture ean- 
not be profltably carried on without artificial irrigation," and the "inhabi- 
tants" of the three counties, "paying for said water at rates which would so 
enable the complainant to receive such annual net income of 6 per cent, 
could and would realize annual net profits in the cultivation of their lands 
much exceeding 6 per cent, upon the amount invested by them therein." 

163 F.— 37 
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It îs objected by counsel representing the county of Stanîslaus that 
the complainant has been guilty of lâches in not sooner pressing this 
controversy to a judicial détermination, but it appears that complain- 
ant has been endeavoring ever since 1896 to bave the question at is- 
sue settled by the courts. The complainant's predecessor was organ- 
ized as a corporation under the laws of the state of California in 
September, 1871. By the act of March 12, 1885 (St. 1885, p. 95, c. 
115), the Législature of the state authorized the several boards of 
supervisors of the state to fix and regulate the maximum rates at 
which any person, company, association, or corporation should sell, 
rent, or distribute water-in each of the counties of the state. In 1896 
the county of Stanislaus for the iîrst time fixed rates under the act 
of 1885. Thèse rates were the subject of controversy in San Joaquin 
& Kings River C. & I. Co. v. Stanislaus (C. C.) 113 Fed. 930, de- 
cided in 1902, and Stanislaus County v. San Joaquin C. & I. Co., 193 
U. S. 201, 24 Sup. Ct. 241, 48 L. Ed. 406, decided January 18, 1904. 
Consumers of water in Merced and Fresno counties thereupon applied 
to the boards of supervisors of those counties to fix rates for water, 
which they did in 1904, and thèse were the first rates fixed by those 
counties. It was claimed by complainant's predecessor that those 
rates, taken in connection with the rates fixed by Stanislaus county 
in 1896, did not give the complainant 6 per cent, upon its investment 
as a whole, and thereupon it brought suit in the superior court of 
Fresno county to hâve the rates set aside. This suit was decided in 
August, 1906; the court holding that it could not give relief because 
the canal company had not applied to the county of Stanislaus for a 
new ordinance fixing rates which, together with the rates fixed by 
the counties of Merced and Fresno, would détermine the income to 
which the canal company was entitled for the use of its plant as a 
whole. The canal company appealed from that decree to the Suprême 
Court of the state, where the case is now pending. Ail three counties 
fixed rates for the second time in the year 1907. It is the latter rates 
that are hère in controversy. That the first suit against the county 
of Stanislaus failed to accomplish a judicial détermination of the con- 
troversy was not because complainant did not assert its rights against 
that county, but because Fresno and Merced counties had not been 
made parties to the action. It cannot be said therefore that, as against 
the county of Stanislaus, the complainant is pressing a stale claim, 
and, besides, with respect to ail three counties, it appears that com- 
plainant is seeking, with reasonable promptness under ail the circum- 
stances, to hâve its rights determined. 

It is objected that the equity jurisdiction of this court should not 
be extended to this case, on the ground that it will avoid a multiplicity 
of suits. In support of this objection, it is said that complainant's 
predecessor had commenced in the state court 140 suits against con- 
sumers along the canal in Stanislaus county to recover the différence 
between $1.50 per acre and $2.35 per acre per annum. Thèse suits 
obviously relate to past transactions wherein complainant claims to 
hâve delivered water to consumers for which it has not been paid the 
amounts to which it was entitled under the law. ■ The suits are against 
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individuals in one county, and manifestly such actions at law are in- 
adéquate to détermine this controversy. The présent suit relates to 
the action of the boards of supervisors in ail three counties with re- 
spect to rates to be charged ail consumers for the year commencing 
July 1, 1908. It has référence to the future alone, and its purpose is 
to hâve the whole controversy in that respect determined in one suit. 
To State thèse facts is to ansvver the objection and furnish a sufficient 
reason for the equity jurisdiction. 

It seems to me clear, from the foregoing statement of the main 
facts presented to the court upon the hearing, that prima facie the 
maximum rates fixed by the boards of supervisors of Fresno, Merced, 
and Stanislaus counties for the use of complainant's property used 
and use fui in delivering water for irrigation purposes to the inhab- 
itants of thèse counties, will not, as a whole, yield the minimum in- 
come to which complainant is entitled under the law; but as this con- 
clusion is based upon the facts presented by the verified bill and the 
affîdavits in support thereof, and upon a final hearing the facts may 
appear to be otherwise, I deem it proper to provide for the contingency 
that upon the final hearing the évidence may not justify a decree in 
favor of the complainant. It is therefore ordered that a temporary 
injunction issue, as prayed for in the complaint, upon the complainant 
filing an undertaking herein with two sufficient sureties (or any surety 
Company approved by the clerk of this court as a single surety), in 
favor and for the benefit of the défendants, also for the benefit of any 
person or persons, and ail persons who may be injured by reason of 
this order, in the sum of $100,000, conditioned that the complainant 
will pay to the défendants, or any of them, and to any person or to ail 
persons who may be injured by reason of this order, any and ail dam- 
ages which they or any of them may sustain in the premises, if upon 
the entry of a final decree in this action upon the merits the défendants 
shall prevail, or if it should be determined and adjudged that this 
order has been or is improvidently issued. 



In re PBNNSYLVANIA CONSOL. COAI. CO. 

(District Court, E. D. Penrisylvania. July 27," 1908.) 

No. 3,041. 

1. BANKEUPTCT— COEPOBATIONS — PRINCIPAL PLACE DP BUSINESS. 

The question where a corporation harl its principal place of business for 
the purpose of determining the jurisdiction of proceedlngs in bankruptcy 
against it Is one of fact, and neither its place of incorporation nor its 
charter is controlling. 

2. SAME— POWEES AND DTTTIES OP TRUSTEE. 

A trustée in bankruptcy duly elected may properly appear and answer 
a pétition for dismissal of the proceedlngs for want of jurisdiction. 

S. Same— Peincipal Place of Business— Peocbedinqs in Two Disteiots. 

A coal Company was incorporated in West Virginia, and its principal 
place of business, as stated in its charter, was in that state, as were also 
its coal mines and lands which constituted ail of its real estate. From 
the time of its incorporation, however, its executive office was malntaiiied 
in Philadelphia, and there ail of its flnancial matters were transacted, its 
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books kept, and its banking business done. Its letter heads gare that as- 
Its location, and It made ail of Its collections and a large part of Ita 
sales from there; but It had not compUed with the laws of the state to 
entitle it to do business therein. For a time it also maintained offices at 
its mines; but for about a year before the flling of a pétition in bank- 
ruptcy against It the mines had not been operated, and Its only office waa 
In Phlladelphia, where it transacted some business relating to flnancial 
matters. A pétition in bankruptcy was flled against It in the Eastern dis- 
trict of Pennsylvania, on whlch an adjudication was made, and later a 
proceeding was instituted in West Virginia, on which a recelver was ap- 
polnted, but no adjudication made. Some of Its creditors reslded In one 
state, and some in the other. Held that, during the six months prior to 
the proceedings, its principal place of business was in the Eastern district 
of Pennsylvania, and that the court in such district had jurisdiction, and, 
havlng first exercised it, should retaln the proceedings to the exclusion 
of the West Virginia court, in the absence of proof that it would be to 
the greater convenlence of the parties In interest that the proceedings 
should be transferred. 

In Bankruptcy. On exceptions to report of spécial référée on péti- 
tion to vacate adjudication. 

The following is tlie opinion of Référée Théodore M. Etting : 

By order of court made April 3, 1908, there was referred to me, as spécial 
référée, with instructions to ascertain and report the facts, together wlth the 
testimony and flndings of fact and law, a pétition filed by Samuel W. Shrader, 
• Abraham W. Burdett, and William F. Harvey on the 6th day of March, 1908, 
asking, inter alla, that an adjudication of bankruptcy made by this honorable 
court against the above-named Pennsylvania Consolidated Coal Company be 
vacated and set aside, and that John W. Miller, who had been appointed re- 
celver of said Company upon a pétition flled in the Northern district of West 
Virginia, be appointed ancillary receiver of the assets of the said company in 
this district. 

By order of the court, subsequently made, there was also referred to me, 
as spécial référée, answers to the above pétition, filed by Joseph W. Gross, 
trustée, by Messrs. Watson, Dlehl & Watson, creditors, and by the Pennsyl- 
vania Consolidated Coal Company. The last-named pleading, though termed 
an auswer, is, In efCect, In the nature of an exception to the pétition filed by 
Shrader. 

Before submitting any conclusions of fact or law, some référence should be 
made to the antécédent history of the case. The Pennsylvania Consolidated 
Coal Company is a corporation which was incorporated under the laws of 
West Virginia, by charter issued by the Secretary of State of said common- 
wealth on the 4th day of February, 1904. The objects and purposes of the 
corporation, as stated in its charter, are purchasing, acquiring, holding, and 
owning timber land, coal, iron ore, flre clay, and other minerai lands, in fee 
simple, when othenvise not prohlblted by law, managing, working, and operat- 
ing the same, mining and sliipping coal, manufacturlng coke, couducting gên- 
erai merchandise stores, and doing and performing ail such other thlngs, not 
prohlblted by law, which may be essentlal and necessary, or incident, to any 
of the above named and described objects. The principal place of business 
of the corporation, as stated in Its charter, is located in the city of Grafton, 
county of Taylor, in the state of West Virginia. 

Under the laws of West Virginia, domestic corporations are divlded Inta 
two classes, résident and nonresident. A résident corporation is one havlng 
both its principal place of business and Its ehlef works in West Virginia. A 
nonresident corporation is one which bas either its principal place of busi- 
ness or its chlef works, or both, outside of the state of West Virginia. 

The Pennsylvania Consolidated Coal Company had no real property in any 
state other than West Virginia. Its real property in West Virginia consisted 
of two coal mines, and it maintained thereat certain offices In connection wlth 
the opération of said mines. " From the time of the formation of the com- 
pany, and continuously thereafter, for certain purposes hereinafter referred 
to, the company also maintained an office in the clty of Phlladelphia. 
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In conséquence of the ill success of the venture, the mines of the company 
had not been operated for more than a year precedlng the bankruptcy, and the 
offices located In the vJcinity of said mines had been discontinued ; the Phlla- 
delphia office alone being maintained. On February 20, 1908, certain créditera 
of the Company flled in the District Court of the United States for the Bastem 
District of Pennsylvanla a pétition praying that the company be adjudged a 
bankmpt In that pétition it was averred that the principal place of busi- 
ness of the company for the six months precedlng was in Philadelphla. Up- 
on this pétition, the subpœna issued, service of which was accepted by the 
secretary of the coal company, and on the 6th day of March, 1908, an ad- 
judication of bankruptcy was entered, and an order of référence made to 
me, as one of the référées in bankruptcy of this district. It further appears 
that on the 6th day of March, 1908, an application was made to the Judge of 
the District Court of the United States for the Northern District of Wesit 
Virginia by Samuel W. Shrader, Abraham W. Burdett, and William F. Har- 
vey, praying for the appointment of a recelver and an .adjudication In bank- 
ruptcy agalnst sald coal company. On the 9th day of March, 1908, pursuant 
to the prayer of the pétition above referred to, the judge of the District Court 
of the United States for the Northern District of West Virginia appointed 
John W. Miller recelver. No order has as yet been entered bj that court, 
adjudlcating the said coal company bankrupt, and I assume, from corres- 
pondence whlch has been shown me by counsel for Shrader, that this course 
has been pursued in conséquence of the prior adjudication of this court and 
the proceedings now pendlng. On March 13, 1908, the bankrupt filed with 
me, as the référée to whom the cause above mentloned had been referred, the 
schedules required by law, and, after due notice to ail creditors whose names 
appeared thereon, a first meeting of creditors was called, and said meeting 
was held at my office, No. 701 Arcade Building, In the clty of Philadelphla, 
on the 3d day of Aprll, 1908. At this meeting eight creditors flled clalms, 
whlch were allowed. The daims thus allowed amounted, In the aggregate, 
to $11,254.86. At said meeting an élection was held, at whlch Joseph W. 
Gross was duly elected trustée, and was required to enter bond In the sum of 
$5,000. The trust has been accepted by Mr. Gross, bond m the above amount 
has been filed and approved, and Mr. Gross has, from the time of hls élection 
and qualification as aforesaid, been acting, and Is still acting, as trustée. On 
the 13th day of Aprll, 1908, after due notice to ail the parties in interest, a 
meeting was called and held at my office, No. 701 Arcade Building, clty of 
Philadelphla, for the purpose of considering, as spécial référée, the i>etltion 
filed -by Samuel W. Shrader et al. and the other pleadlngs herelnbefore re- 
ferred to. At said meeting, and at sundry adjourned meetings held from tlme 
to tlme thereafter, I was attended by Joseph W. Gross, Esq., trustée, Abra- 
ham W. Burdett, Esq., and G. H. A. Kuiast, Esq., attorneys for Samuel W. 
Shrader et al., J. Aubrey Anderson, E!sq., attorney for the bankrupt, Albert 
W. Watson, Esq., of counsel for the trustée, Thomas M, Eighter and Charles 
H. Jacobs, président and secretary, respectively, of the bankrupt company, 
and also by John W. Miller, the recelver appointed by the District Court of 
the United States for the Northern District of West Virginia. Testimony of 
the officers of the company and of Mr. Miller and Mr. Burdett was taken 
stenographically and was afterwards typewrltten ; their signatures thereto 
beIng waived by agreement of counsel. This testimony is returned herewith. 
There Is annexed to the testimony ail of the documentary évidence presented 
at the said meeting, and there Is included therein a copy of the docket entries 
of the District Court of the United States for the Northern District of West 
Virginia, certifled to by the clerk of sald court. 

In addition to the facts herelnbefore referred to in stating the antécédent 
history of the case, I flnd the facts to be as foUows; 

The rea! property of the company, whlch eonsists of two coal mines and 
certain land adjacent thereto, wlth certain houses erected thereon, is sltuate 
in Upshur county, W. Va. Work at both mines was discontinued for upward 
of a year prIor to the flling of the pétition in bankruptcy, and one mine is at 
présent full of water. 

Under the order of the District Court of the United States for the Northern 
District of West Virginia, Mr. Miller, the recelver of the sald coal company, 
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Is now In possession. He has sold some mules; my understandlng belng they 
were sold as perlshable. 

One of the mines owned by tbe company was conveyed to It by the Irondale 
Valley Coal Company, and the other by the Pleasant Valley Goal & Coke Com- 
pany. Vendors' liens are retained In the deeds to seeure unpaid purchase 
money to the amount of $115,000, $00,000 of which represents tbe unpaid pur- 
chase money for tbe property purehased from the Irondale Valley Coal Com- 
pany, and $25,000 of whlch represents the unpaid purchase money for the 
property purehased from the Pleasant Valley Coal & Coke Company, and for 
the above amounts notes were executed by the bankrupt company. Thèse 
notes are held in part by the résidents of Pennsylvanla, and In part by the 
résidents of West Virginia. The owners of the saîd notes bave not as yet 
proved their claims before the spécial référée in bankruptcy, or appeared in 
thèse proceedings, and I am unable therefore to state wlth certalnty which of 
thèse notes, or which of certain other notes which are said to be In existence, 
are owned by citizens of West Virginia, and whlch are owned by eitizens of 
Pennsylvanla ; but, s6 far as I am able at présent to détermine, the Pennsyl- 
vania creditors of this class exceed, both In number and amount, the West 
Virginia creditors. The same condition of affairs may be said to subslst wlth 
respect to the unsecured claims of said bankrupt company whlch, as stated 
In the schedule, amount to $11,499.79. 

The laws of West Virginia prescribe the method to be adopted in the event 
of a corporation of this class desiring to change the location of its principal 
office from the place named in Its charter, which, as before stated, was the 
City of Grafton, in the state of West Virginia. I flnd that the requlrements 
of law in this respect were not observed by the bankrupt company, and I also 
flnd that from the time the company commenced operating its mines, as well 
as during the six mouths preeeding bankruptcy, the executive offices and prin- 
cipal business office of the company were maintained In the city of Phila- 
delphia and state of Pennsylvanla. 

I further flnd that the company failed to eomply wlth the Pennsylvanla act 
of April 22, 1874 (P. L. 73) ; no statement havlng been flled in the office of 
the Secretary of the Commonwealth, as requlred by that act. 

The évidence wlth respect to the Philadelphia office Is substantlally as fol- 
lows: 

Sales were made through that office and orders were sent to the mines 
therefrom ; payments for coal sold were received through the Philadelphia 
office (Righter's testlmony, 35, 36) ; the company had no other office at any 
other place within the last six months (Righter's testlmony, 25 ; Jacobs', 71) ; 
the offices in West Virginia were closed by order of the board of directora 
(Righter's testlmony, 28, 29 ; Jacobs', 70, 71) ; the gênerai offices are at présent 
In Philadelphia and bave been there slnce March, 1904 (Jacobs' testlmony, 66) ; 
the books of account hâve always been kept in the Philadelphia office (Right- 
er's testlmony, 24 ; Jacobs', 70) ; the banklng was done In Philadelphia (Right- 
er's testlmony, 25 ; Jacobs', 67, 68) ; Philadelphia was always named in the 
company's correspondenee and on its letter beads (Righter's testlmony, 24-26; 
Jacobs', 69). The testlmony further shows that whilst during the last six 
months the company nelther mlned nor sold coal, yet, nevertheless, there was 
certain other business done at its Philadelphia office, as, for example, bills 
receivable were sent to Philadelphia and coUected there (Righter's testlmony, 
25 ; Jacobs', 69) ; that the same is true wlth respect to bills payable (Righter's 
testlmony, 85 ; Jacobs', 69) ; that notice to collect money emanated from Phllfi- 
delphia (Jacobs' testlmony, 72) ; that notes, as they fell due, were attended to 
at the Philadelphia office (Righter's testlmony, 32-^35 ; Jacobs', 73) ; that the 
bookkeeping was done at the Philadelphia office (Righter's testlmony, 32) ; and 
that directors' meetings were held thereat (Righter's testlmony, 33 ; Jacobs', 
373). 

In vlew of . this testlmony, there is no doubt In my mlnd as to the f act that 
the office maintained at Philadelphia for six months prier to the commence- 
ment of bankruptcy proceedings, was not only the principal office, but was the 
only office maintained by the company during this period. 

It further appears from the testlmony that as a resuit of an explosion 
whlch occurred at one of the mines owned by the bankrupt company, upwards 
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of a year prior to the adjudication In bankruptcy, 12 men were kllled, and It 
Is averred by the petltloners that claims for large amounts of money wlll 
doubtless be made by the représentatives of said decedents, and sults therefor 
probably Instituted, that thèse suits, wheu brought, wlll require the attend- 
anee of a large number of witnesses, résidents of the neighborhood, and that 
convenience and economy wlll be subserved by the administration of the es- 
tate in the state of West Virginia. It appears from the testimony, however, 
that the eoroner's jury exonerated the banlirupt company from négligence, 
and that no suits by reason of said explosion bave as yet been brought It 
may therefore be regarded as a matter open to doubt whether such sults will 
be brought at ail. 

It is averred In the said pétition that suit had been actually commenced In 
the circuit court of TJpshur county by John Shrader, the holder of certain pur- 
chase money notes hereinbefore referred to, to enforce the vendor's lien whlch 
has been referred to upon the land of the Pennsylvania Consolidated Coal 
Company, sltuate In said county. This averment I find to be true, but It 
further appears that at the instance of Joseph W. Gross, the trustée In bank- 
ruptcy, the judge of the District Court of the United States for the Northern 
District of West Virginia has Issued a stay of the proceedlngs above re- 
ferred to. 

It is averred as a further fact that a deed of trust was executed by the 
Company to Henry Coffield, trustée, to secure debts amountlng, in the ag- 
gregate, to $127,000, and it is further averred that said deed of trust, and 
the notes Issued thereuuder, is fraudulent and Invalid under the laws of 
West Virginia. 

It is contended that it Is necessary to the proper, expéditions, and economlcal 
administration of the estate as a bankrupt, and for the convenience of its 
credltors and parties in interest, that the District Court of the United States 
for the Northern District of West Virginia should hâve jurisdlction of bank- 
ruptcy proceedlngs. This contention is traversed in the answers flled by 
Watson, Dlehl & Watson, and by the trustée. 

Pindings of Law. 

1. Certain exceptions were flled by Shrader and others to the right of 
Joseph W. Gross, as trustée, to flle an answer to thelr pétition. The ex- 
ceptions are predicated upon the contention that the trustée is not the proper 
person to answer the pétition, first, because bis élection was irregular and in- 
valid, inasmuch as It occurred pending the détermination of the question of 
jurisdlction and prior to the report of the spécial référée thereon. 

This contention I regard as wlthout merit, Inasmuch as application was made 
by counsel for the petitloners for a stay of proceedlngs, and was refused by 
the district judge. It therefore beeame the manifest duty of the référée to 
call the creditors together wlthout further delay, and the élection of a trustée 
followed in accordance wlth the requirements of the act. Neither am I satlsfled 
that the trustée was not authorized, after hls élection, to answer the pétition ; 
but, in any event. If the proper parties are the creditors themselves, and not 
the trustée, then, inasmuch as the answer of Watson, Dlehl & Watson sets 
up identlcally the same défense as that interposed by the trustée, no spécial 
benefit could inure to the petitloners by sustalning the exception. 

2. I am asked by counsel for the bankrupt company, and by îlessrs. Watsoa, 
Diehl & Watson, to dismlss the pétition flled by Samuel AV. Shrader, Abraham 
W. Burdett, and William F. Harvey, on the ground that the pétition Is not 
properly verified, and also because It is denied that the petltloners, other than 
Burdett, are creditors. 

This contention, I thlnk, Is wlthout merit. Even if It be conceded that the 
pétition is not sufflciently verltled as to Shrader and Harvey, and even if It 
be conceded that the petitloners hâve not shown Shrader and Harvey to be 
credltors, I take it that Burdett alone, by whom It Is verified, is entitled to ap- 
pear and be heard. 

3. I am asked to find that the facts and circumstances In this partlcular case 
llmlt and détermine the principal place of business of the bankrupt company 
to hâve been at Grafton, In the state of West Virginia, for the six months 
preceding the flllng of the pétition In involuntary bankruptcy, and In support 
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of this contention my attention Is called to the fact that ail the assets of the 
Company were In the state of West Virginia, that its mines were located In 
sald state, that Its principal works were located therein, that ail of its em- 
ployés llved In West Virginia, that the statutory requlrementa of nelther 
West Virginia nor Pennsylvania were observed, and that the business trans- 
acted lu Philadelphia was merely the business of a selling agency. 

I hâve heretofore expressed my opinion with respect to the facts, and the 
authoritles do not support the contention of the petltloners. Mathews v. Con- 
solidated Slate Co. (D. C.) 15 Am. Bankr. Rep. 779, 144 Fed. 724 ; Matthews v. 
Consolidated Slate Oo., 16 Am. Bankr. Rep. 407, 144 Fed. 737, 75 C. C. A- 
603; Mathews v. Consolidated Slate Co. (D. C.) 16 Am. Bankr. Rep. 350, 
144 Fed. 724 ; Matter of Duplex Radiator Co. (D. C.) 15 Am. Bankr. Rep. 324, 
142 Fed. 906; Dressel v. The Lumber Co. (D. C.) 5 Am. Bankr. Rep. 744, 
107 Fed. 255 ; In re Machine & Conveyor Co. (D. C.) 1 Am. Bankr. Rep. 421, 
91 Fed. 630 ; TlfCany v. Milk Co. (D. C.) 15 Am. Bankr. Rep. 413, 141 Fed. 444. 

In Matthews v. Consolidated Slate Co., clted supra, the corporation was a 
New Jersey corporation operating quarrles In Vennont and New York, but 
havlng Its executive offices and selling agency In Boston. The principal bank- 
Ing was done In Boston and suprême direction and control was exercised there- 
from. Books of account wer« kept thereat, and thfe great bulk of Its sales were 
there negotiated. It was held that Boston was the principal place of busi- 
ness of the Company, and that the corporation was subject to the jurlsdiction 
of the bankruptey court for the district of Massachusetts. 

In Matter of Duplex Radiator Co., clted supra, the corporation was a New 
Jersey corporation which had not obtained its certiiicate from the Secretary 
of the state of New York, permittlng it to do business there, and was adjudged 
a bankrupt by the District Court of the United States for the Southern District 
of New York, upon proof that the principal place of business of the bankrupt 
was In that district. 

In TlfCany v. Milk Co., clted supra, It was held that a company chartered 
under the law of the state of New Jersey and havlng a nominal office in that 
state In order to comply with the laws thereof, but havlng Its principal place 
of business at Scrantou, could be adjudged a bankrupt by the District Court of 
the United States for the Middle District of Pennsylvania, and this notwith- 
standing that six months prior to the proceedings in bankruptey a lire had oc- 
curred which had destroyed ils plant. 

In Dressel v. Lumber Co., clted supra, It was held that notwithstanding the 
corporation was Incorporated In another state, and a provision in the arti- 
cles of its association name'd a place wlthln that state as the place for its 
principal office, the corporation could be ad,iudged a bankrupt In North Caro- 
lina if its principal place of business was situated wlthm that district. 

In Matter of ilachlne & Conveyor Oo., clted supra, the corporation was or- 
ganized under the laws of Rhode Island, and havlng Its plant thereat, but 
its gênerai office in New York. It was adjudged a bankrupt in the latt«r 
district, notwithstanding the fact that during the greater part of the sis 
months prior to the filing of the pétition in bankruptey the corporation did no 
business In Rhode Island ; its works belng shut down and its business there 
stopped, and it having been shown, however, that It did hâve a place of busi- 
ness in New York and did trausact business thereat during the perlod in ques- 
tion. 

I therefore conclude that, for the purpose of this référence, It Is immaterial 
whether or not the company failed to comply with the statutory requirements 
of either the state of West Virginia or the state of Pennsylvania. Nor is it 
niaterial that the company should hâve been mining and selling coal during the 
six months preceding bankruptey, if, as bas been found, It maintained its 
principal place of business in Philadelphia during that period, and that it 
matters not where its mines were located, or where Its workmen llved, or 
whether or not its assets were held wlthln the state of West Virginia. 

4. If the finding of law and fact above referred to are correct, there can, of 
course, be no necesslty for the appolntment of an ancillary receiver In this 
district. 

5. The gênerai rule undoubtedly is that both courts ought not to proeeed with 
Independent hearings, and that, as between the two courts, the court in which 
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the pétition was flrst flled ought, unless manlfest ground of convenlence be 
shown, to be accorded exclusive jurlsdletlon. In re Bridge & Iron O. (D. O.) 
13 Am. Bankr. Rep. 309, 133 Fed. 568; Matter of United Button Co. (D. 
C.) 12 Am. Bankr. Rep. 761, 132 Fed. 378. 

I am asked to recommend that the order adjudging the coal company bank- 
rupt be vacated on the ground of convenience. The burden of proof that such 
convenlence would resuit is on the petitioning creditors. They hâve, I thlnk, 
established the fact that In the course of the administration of this estate 
various questions are Ukely to arise, ealling for an interprétation of the laws 
and décisions of West Virginia ; but they hâve not, I thlnk, established such a 
State of facts as requlres the court whlch was flrst appealed to, and whlch 
rlghtfuUy assumed jurisdlction, to surrender It. The appeal Is made In form 
by three creditors ; but inasmuch as it Is denied by the respondents that two 
of the persons named In the pétition are creditors, and Inasmuch as the only 
testlmony in support of the pétition is that of Burdett, It must, for the pur- 
poses of thls référence, be assumed that the appeal for a change of jurisdlc- 
tion is made by Burdett alone. It bas not been shown that the majority of 
the creditors, in number or amount, whether secured or unsecured, désire a 
change of jurisdietion, or that they réside elsewhere than in Pennsylvanla, 
or that they would be Inconvenlenced If jurisdlction Is malntalned, or that 
greater eeonomy or convenlence would resuit f rom It. 

I therefore flnd as a conclusion of law the petitioners bave failed to satlsfy 
me by thelr proofs that It Is my duty to recommend that the best Interests 
of the estate requlre that the jurisdlction, rightfully assumed, should be va- 
cated. 

For the reasqns above stated, I respectfully recommend that the pétition flled 
by Samuel W. Shrader, Abraham W. Burdett, and William F. Harvey be 
dlsmissed, wlth costs, and that the costs of thls référence shall be as follows: 

Théodore M. Etting, spécial référée $100 00 

Sténographie charges 55 50 

Total $155 50 

Supplemental Report. 

On behalf of Samuel W. Shrader certain exceptions hâve been flled wlth 
the référée and are appended hereto. 

1. The flrst exception is, I thlnk, immaterlal. The endeavor of the petition- 
ers is to efCect a transfer of jurisdlction, and thus to necessarily dlvest the 
trustée of hls tltle to the bankrupt property. He bas executed a bond and 
assumed the dutles devolvlng upon him as trustée. The trustée is, not llke a 
receiver, a mère caretaker. He Is the agent of the creditors. The statute 
Invests hlm wlth the title of the bankrupt and makes hlm, not only quasi 
owner, but the owner pro bac of ail the property and rights of action belong- 
Ing to the bankrupt. In re Baber (D. C.) & Am. Bankr. Rep. 415, 119 Fed. 
520. 

I can see no reason to change my conclusions which wlU be found In my re- 
port. 

2. The petitioners are In error in stating, in thelr second exception, that I 
found as a fact that "thls corporation did not change its principal place of 
business." On the contrary, I found that whilst the principal place of busi- 
ness, as named In the company's charter, was sltuated in the clty of Grafton, 
nevertheless, the executive oflice and principal place of business of the com- 
pany had been In Philadelphla not only from the tlme the company com- 
menced operatlng its mines, but aiso during the six months preceding Its 
bankruptcy. And I further found that "during the six months preceding 
bankruptcy, the Philadelphla office was not only the principal office, but the 
only office malntalned by the company during that perlod." 

3. The petitioners are in error In stating, in thelr third exception, that I 
found as a fact that "offices were malntalned at each of the company's mines 
in the state of West Virginia," without addlng thereto that I further found 
that sald offices had not been malntalned during the six months preceding 
bankruptcy. The petitioners are also in error in stating, in the above ex- 
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ceptlon, that I found that "the only business that had been transacted by 
sald corporation was endeavorlng to pay off the vendors* lien notes held by 
citizens of West Virginia, and In endeavorlng to prevent lltlgation by West 
Virginia credltors." I found, as will appear in my report, that whllst the 
Company never mlned or sold coal duriug the six months precedlng bank- 
ruptcy, It, nevertheless, transacted at Its Phlladelphia ofiftce certain business, 
the nature and charaeter of whlch is recapitulated In the testlmony found on 
the pages above referred to and whlch was other than that of paylng off 
vendors' lien notes or endeavorlng to prevent lltlgation. 

4. With respect to the fourth exception, the cases referred to niust speak 
for themselves. It Is proper, however, that I should call attention of the 
court to the case of Marine Mach. & Oonveyor Co. (D. O.) 1 Am. Bankr. Rep. 421, 
91 Fed. 630, heretoforo clted. My understanding Is that résidence, domicile, or 
principal place of business is a question of fact, and that the authorlty confer- 
red by the charter is nelther sufflclent nor controlllng. The cases clted supra, 
as well as the most récent publication on the subject, I think fuUy sustain this 
View. Remington on Bankruptcy, §§ 33, 35, 87. 

5. Wlth respect to the fifth exception, the schcdules whlch were offered in 
évidence purport to show the résidence of the holders of the vendors' lien 
notes, and their correctness in this respect was not challenged, excepting in 
the case of Samuel W. Shrader, whose résidence, the testlmony shows, was 
incorrectly stated in the schedules, and should hâve been stated as in Penn- 
sylvanla. 

6. Wlth respect to the sixth exception, the évidence does not show that ail 
of the unpald vendors' lien notes are held and owned by West Virginia cred- 
ltors. 

7. With respect to the seventh, elghth, and nlnth exceptions, I do not deem 
it necessary to add anythlng to the views heretofore expressed in my report. 

In conclusion I désire to say that I hâve carefully considered ail of the 
foregoing exceptions, that I hâve reconsldered my report in the llght of the 
exceptions, that, after making a careful and patient examlnation of the ex- 
ceptions, I am compelled to adhère to the conclusions stated In my report, and 
I submlt the exceptions to the judgment of the court. 

I regret very much that counsel for petltlonlng credltors, after havlng been 
requested by me, should not hâve been wUling to appear before me for the 
purpose of argulng the exceptions. They were requested to file exceptions 
with me, and were glven notice that argument thereon would be heard on 
June 4, 1908. They flled exceptions, but decllned to appear, and, in order 
that there may be no mlsunderstanding wlth respect to thelr position, I ap- 
pend hereto a letter addressed to me by G. H. A. Kunst, Esq., of counsel for 
petitloners, under date of June 3, 1908. ' 

Watson, Diehl & Watson, for trustée. 
G. H. A. Kunst, for excepting creditors. 
J. Aubrey Anderson, for bankrupt. 

J. B. McPHERSON, District Judge. From the facts found by 
the spécial référée, Théodore M. Etting, Esq., it follows that the prin- 
cipal place of business of the bankrupt was in the Eastern district of 
Pennsylvania during the six months preceding the filing of the péti- 
tion, and therefore that this court had jurisdiction to entertain the 
proceeding, although the bankrupt is a West Virginia corporation. I 
agrée also with the référée that the facts reported by him support the 
conclusion that the greater convenience of the parties would not be 
promoted by transferring the cause to the Northern district of West 
Virginia. 

For the reasons given by the learned référée in his two reports, they 
are now confirmed, and it is hereby ordered that the pétition of Abra- 
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ham W. Burdett et al., filed in this court on April 3, 1908, te refused, 
and that the petitioners therein pay the costs of the proceedings there- 
on, including the cost of the spécial référence. 



THE IRA M. HEDGKS. 
(District Court, S. D. New York. AprU 3, 1908.) 

JUDGltENT— EfFECT OF JUDGMENT OF STATE CoUET IN ADMIBALTY — SUIT TO EÎN- 
FOECE CONTEIBUTION FBOM JOINT TOBT-FEASOE. 

Tlie owner of a vessel, who has been held liable In an action at law In 
a State court for damages caused by collision, cannot maintain a suit in 
admiralty to compel contribution from another vessel, alleged to bave 
also been in fault for sucli collision, especially where he falled to avail 
himself of a provision of the state statute under whlch he mlght hâve 
brought in the owner of such other vessel in the state court 

In Admiralty. On exception to libel for virant of jurisdiction. 

Robinson, Biddle & Benedict, for libellant. 
Amos Van Etten, for respondent. 

ADAM S, District Judge. This action was brought by the Lehigh 
Valley Railroad Company against the tug Ira M. Hedges, upon a 
cause of action stated in the libel as follows : 

"Third: On or about the 7tb day of June, 1904, at about 6:10 P. M., the tug 
'Slatington' left Pier 44, North River, with carfloat 'No. 22' alongside on the 
port si de, bound for the Lehigh Valley Railroad Terminal at Jersey City. 
The said tug was properly manned and equipped and had a lookout who was 
attentive to his duties statloned forward on top of the cars. 

When about amidstream and headed toward the Jersey Shore, the tug 'Ira 
M. Hedges' was seen coming up the River well ofC on the port side. The 
'Hedges' had two stoae scows in tow, one on each side. In this situation the 
'Slatington' blew a signal of one whistle ; but this signal was not answered by 
the 'Hedges,' whlch contlnued on her course. The 'Slatington,' recelvlng no 
answer, and seeing that the 'Hedges' was not changlng her course, was stop- 
ped, alarm whistles were blown, and the engines were put In reverse motion ; 
but tbe starboard corner of the scow 'Helen,' on the starboard side of the 
'Hedges,' collided with the port corner of float 'No. 22,' damaglng the scow 
and causing some damage to the guard rail on carfloat 'No. 22.' 

The tlde at the time was about high water slack, and the wind llght from 
the Southwest. 

Fourth: Thereafter the Rockland Lake Trap Rock Company, owner of the 
scow 'Helen,' began an action in the Suprême Court of New York for Rocklandi 
County against the libellant, to recover the damages to the scow 'Helen' caus- 
ed by said collision. The said action came on for trial before Mr. Justice 
Kelly and a jury ; and after hearing the évidence, a verdict was rendered for 
the Lehigh Valley Railroad Company. The cause was thereafter appealed by 
the owner of the 'Helen' to the Appellate Division, for the Second Depart- 
ment, and such proceedings were had that the Appellate Division thereafter 
reversed the order dlsmissing the complalnt, and remanded the cause for a new 
trial. 

Thereafter the cause came on for a new triai before Mr. Justice Morschauser 
and a jury, and such proceedings were had that a verdict was rendered in 
favor of the plaintiff and against the libellant hereln for the damages sus- 
talned by tbe scow 'Helen,' and thereafter the costs were taxed and judgment 
entered on June 10, 1907, against the libellant hereln for the damages sus- 
talned by the scow 'Helen,' with interest and costs, in the sum of Twelve hun- 
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dred and nlne and 31/100 Dollars ($1209.31), whlch Judgmeat the libellant 
thereafter paid. 

The libellant expended in defendlng said action In counsel fées, wltness 
fées and other expenses, the sum of Seven hundred and nlneteen Dollars 
($719.00). 

ï^ifth: The said collision and the damages conséquent thereon were caused 
and contrlbuted to by the négligence of the tug 'Ira M. Hedges,' or those in 
charge of her navigation, In the following, among other particulars which will 
be pointed ont at the trial: 

I. In not having any, or any proper, looliout. 

II. In not ansvvering the one whistle signal of the 'Slatington.' 

III. In that, having the 'Slatington' on her starboard side, and the vessels 
being ou crosslng courses, she dld not licep out of the way. 

IV. In that she did not stop and back in time to avoid a collision. 
Sixth: That ail and singular the premises are true and wlthln the admiralty 

and maritime jurisdiction of the United States and this Honorable Court. 

Wherefore the libellant prays that process in due form of law according to 
the practlce of this Honorable Court in cases of admiralty and maritime 
jurisdiction may Issue out of and under the seal of said Court against the 
steamtug 'Ira M. Hedges,' her engines, bollers, tackle, &c., and that said steam- 
tug, her engines, boilers, tackle, &c., may be seized and sold to pay the amount 
of the claim set forth In this libel, together with interest and costs, and for 
such other and further relief as may appear to this Honorable Court to be 
just and proper." 

The Cornell Steamboat Company appeared in the action as claimant 
of the Hedges, as owner in possession and filed an exception to the 
libel as follows: 

"The Cornell Steamboat Company appears Sipecially in this action and ex- 
cepta to the libel filed herelu in this Court, upon the ground that the same 
does not state a cause of action, and the matters therein set forth are not 
within the jurisdiction of this Court. 

Wherefore, this claimant prays that the libel herein be dismlssed with 
costs." 

While the libel on its face would seem to claim a right to recover 
what it has been obliged to pay, yet it is urged that it only seeks con- 
tribution because the Hedges was in fault as a joint tort-feasor and 
urges that although the action could not be maintained at common 
law, the équitable powers of the admiralty are sufficient to give juris- 
diction and create a right of recovery should the Hedges be found, 
upon trial, to hâve been a participant in the wrong donc. Certain au- 
thorities hâve been cited to support the contention, viz. : The Mariska 
(D. C.) 100 Fed. 500 ; Id., 107 Fed. 989, 47 C. C. A. 115 ; Erie Rail- 
road Co. v. Erie and Western Trans. Co., 204 U. S. 320, 27 Sup. Ct. 
246, 51 L. Ed. 450. Those, however, were admiralty cases and they 
do not prétend to give admiralty jurisdiction to correct injustice 
claimed to hâve arisen through defects in the common law System, to 
which a party has a constitutional right in marine matters, not actions 
in rem, as well as in others, to resort. 

It is contended that the common law System is so déficient that a 
party may recover there against a single wrong-doer, where there is 
another, or others, equally culpable, without any right of contribution. 
It is true that an injured person may recover from any one of several 
joint tort-f easors, if no attempt is made to reach the others . but it 
seems too much to say that there is no right to bring in others. On 
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tlie contrary, it is provided in the New York Code of Civil Procédure 

-as follows: 

'•? 452 (Am'd, ]90] ) When court to décide controversy, or to order other 
parties to be brouglit in. 

ïbe court may détermine tlie controversy, as between the parties before it, 
where it can do so without préjudice to the rights of others, or by saving their 
rights ; but where a complète détermination of the controversy cannot be had 
without the présence of other parties, the court must direct them to be brought 
in. And where a person, not a party to the action, has an interest In the sub- 
ject thereof, or in real property, the title to whieh may in any manner be 
affeeted by the judgment, or In real property for injury to which the complaint 
demands relief, and malses application to the court to be made a party, it 
■must direct hlm to be brought In by the proper amendment." 

• **••****••• 

"§ 723. (Am'd, 1877, 1900.) Amendments by the court; disregarding imma- 
terial errors, etc. 

The court may, upon the trial, or at any other stage of the action, before or 
after judgment. In furtherance of justice, and on sueh terms as it deems just, 
amend any proeess, pleadlng, or other proeeedlng, by addlng or strlljlng oui 
the name of a person as a party, or by correcting a mlstake in the name of a 
party, or a mlstake In any other respect, or by insertlng an allégation ma- 
terial to the case ; or, where the amendment does not change substantlally 
the elaim or défonce, by conformlng the pleadlng or other proceedlngs to the 
facts proved. And, in every stage of the action, the court must disregard an 
error or defect. In the pleadings or other proceedlngs, which does not affect 
the substantial rights of the adverse party. When amendlng a pleadlng or 
permittlng the service of an amended or supplemental pleadlng in a case 
which Is on the gênerai calendar of issues of faet, the court may direct that 
the case retain the place upon such calendar which it occupled before the 
amendment or new pleadlng was allowed, and that the proceedlngs had upon 
the amended or supplemental pleadings shall not affect the place of the case 
upon such calendar, or render necessary the service of a new notice of trial." 

Thèse sections hâve recently been before the New York Court of 
Appeals in Gittleman v. Feltman, 191 N. Y. 205, 83 N. E. 969. In 
an action to recover for personal injuries, an order was made permit- 
ting the plaintiff to bring in an additional défendant, which it claimed 
was a joint tort-feasor with the other défendants. An appeal was 
taken, by permission, from an order of the Appellate Division of the 
Suprême Court in the second judicial department, entered November 
26, 1907. The court of appeals said (pages 209, 210 of 191 N. Y., 
page 970 of 83 N. E.) : 

"The questions certifled In thls case are: 

First. 'Should the motion of the plalntifC to bring In the Surf Amusement 
Cîompany as a party défendant herein hâve been granted?' 

Second. 'Has the Suprême Court, upon the motion of the plalntifC in an 

action to recover damages for personal Injuries resultlng from négligence, 

the power to bring In as défendant a party not named as a défendant at the 

tlme of the commencement of the action, against the objections of the de- 

, fendants originally named and of the proposed new défendant?' 

The granting of a motion of thls character rests in the sound discrétion of 
the court. It may grant in the furtherance of justice, on such terms as it 
deems Just The jurisdiction of thls court Is limited to the revlew of ques- 
tions of law, and It, therefore, cannot review the discrétion of the Spécial 
Term of Appellate Division. We, therefore, hâve no power to answer the 
flrst question certlfled. The second question, however, Is as to the power of 
the Suprême Court to grant the motion, which calls for an Interprétation of 
the provisions of the Code referred to. With référence to this question we 
hâve the power to détermine the same, and we think that it should be answer- 
•ed In the affirmative, and the order appealed from affirmed, with costs." 
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It would appear, therefore, that in this state at least, the common 
law courts are not so déficient in povver that it is necessary for par- 
ties to resort to a court of admiralty to secure justice in a case of 
this kind. 

But suppose that justice can be better reached in a court of ad- 
miralty, does that give a Htigant a right to resort to it in ail events? 
It is doubtless true, that an admiralty judge is better qualified to dé- 
termine controverted questions of fact aiîd law in a • complicated col- 
lision case, for example, but that does not prevent the common law 
courts from finally deciding questions of that nature, according to 
their methods, by actions in personam. 

In Schoonmaker v. Gilmore, 102 U. S. 118, 119, 26 L. Ed. 95, it 
was said: 

"The single question In this case Is, whether the courts of the United States, 
as courts of admiralty, hâve exclusive jurlsdiction of sults In personam, grow- 
Ing out of collisions between vessels while navlgating the Ohio River. This la 
a Fédéral question, and glves us jurlsdlctlon ; but we eannot consider It aa 
any longer open to argument, as It was declded substantially in The Moses 
Taylor, 4 Wall. 411, 18 L. Ed. 397 ; The Hine v. Trevor, 4 Wall. 555, 18 L. Ed. 
451 ; The Belfast, 7 Wall. 624, 19 L. Ed. 266 ; Léon v. Gàlceran, 11 Wall. 185, 
20 ti. M. 74 ; and Steamboat Company v. Chace, 16 Wall. 522, 21 L. Ed. 369. 
Judiciary Act Sept. 24, 1789, c. 20, § 9, 1 Stat. 76, reproduced in section 563, 
Rev. St. par. 8 (U. S. Comp. St. 1901, p. 457), whlch confers admiralty jurls- 
dlctlon on the courts of the United States, expressly saves to sultors. In ail 
cases, the right of a common-law remedy, vyhere the common law Is compétent 
to give it. That there always has been a remedy at common law for damages 
by collision at sea eannot be denied." 

The principle is well established that where a court obtains jurisdic- 
tion of a cause of action, it retains it, to the exclusion of ail other 
courts, to the end. The libellant hère seeks to create a right, which ap- 
parently does not exist and never has existed. The respondent had 
a right to invoke the common law remedy. In the trial of the action 
therein, the défendant was justified in contending, as it (now the libel- 
lant herc) seeks to establish, that the négligence was partly imputable 
to the tug Hedges. In order to recover in the state court, it was nec- 
essary to show some négligence on the part of the Slatington. Evi- 
dently the jury was finally convinced of the latter's fault, hence the 
verdict, which is made the basis of the claim hère. It seems to be 
an injustice that the Hedges, or her owner, if she was in fault as al- 
leged, should not respond for a part of the loss but the libellant failed 
to resort to means which the state law provided for bringing in the 
other défendant and I do not think it is now in a position to invoke 
the jurisdiction of this court to enforce contribution. If that was not 
attainable in the common law proceeding, it was an incident of the . 
methods prevailing there and eannot be made the basis for a resort to 
admiralty. 

The exception is sustained. 
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THE SENEOA. 
(District Court, S. D. New York. Aprll 7, 1908.) 

1. Shipping— Shoet Deliveey of Cargo— Liabilitt of Vessel. 

Where it appeared that a certain number of cases of brlstles were laden 
■ on board of a steamship In good order, tbey were thereafter until de- 
livery, at the ship's risk wlth respect to contents, and sbe Is liable for 
a deflciency, in the absence of a valid exception in the bill of ladlng. 

2. Samb— Exemption in Bill or Ladinq. 

Robbery or theft of cargo by those on board cannot be made a ground 
of exemption from llability of a vessel under the Harter act (Act Feb. 
13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]). 

8. Same — Evidence op Weight — Boat Note. 

A recelpt called a "boat note" glren when goods are recelved on boardi 
from lighters, reciting the number of packages, that tbey were In good or- 
der, and thelr weight may be received in évidence as to such matters as 
complementary to tbe bill of iading, and where the paclsages were ap- 
parently of uniform weight when received, and those dellvered intact were 
of the stated weight, but others which had apparently been tampered with 
were of less weight, it may be assumed that thelr weight was the same 
when they were received. 

In Admiralty. Suit for short delivery o£ cargo. 

Beard & Paret and James T. Kilbreth, for libellants, 
Convers & Kirlin and John M. Woolsey, for claimant. 

ADAMS, District Judge. This action was brought by Henry W. 
Peabody & Company against the steamship Seneca to recover the value 
•of a claimed short delivery of bristles shipped by Ilbert & Company at 
Shanghai on the 15th day of September, 1905. The shipment vk'as of 
50 cases of bristles, deliverable to order in New York. The bill of 
Iading was assigned by the shippers to the libellants, who claimed the 
goods upon arrivai of the vessel, but it is alleged that they did not 
come in the same good order and condition as when shipped, a num- 
ber of the cases having been tampered with and the contents thereof 
having in part been extracted while the goods were on the steamship, 
to the loss of the libellants of $873.92. The claimant admits the ship- 
ment and the issuance of a bill of Iading, dénies many of the other al- 
légations and allèges that the bill of Iading only recited that the goods 
were in apparent good order and condition, and further: 

"Eighth: Further answering and as a further and sépara te defence hereln, 
the claimant allèges that the goods in question were earried subject to a 
contract of carriage contained in the bill of Iading referred to in the fourth 
article of the libel and allèges that the bill of Iading did not recite that the 
goods were received in good order and condition, but only that they were re- 
ceived in apparent good order and condition. It further provided that they 
were to be earried and delivered subject to the exceptions and conditions men- 
tloned in the bill of Iading, among which were the following: 

'Weight, measu rement, quality, quantlty, contents and value (except for the 
purposes of estimatlng freight) unknown.' 

'The act of God * * * robbers or thleves, by land or sea, on board, In 
craft or on sho're, whether in the service of the ship owners or not, * » • 
or loss and/or damage of any description arising from * * * and clrcum- 
Btances beyond the control of the ship owners * * * barratry by master 
or crew, misfeasance * ♦ * loss or damage caused by * * * ail and 
■ every dangers and accidents of the seas, rivers and canals and of navigation 
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o( whatever nature or klnd, and the conséquences of ail the above mentloned 
vlsks and accidents.' 

'The steamer is not Uable for insufflcient packing or wear and tear of pack- 
ages, for Inaccuracles, oblitérations, insufficleney or absence of marks, numbers 
or descriptions of goods shipped, breakage, loss or damage arlslng dlrectly or 
Indlrectly, before, durlng or after loadlng, or until dellvery Is oompleted 
• * * Inhérent quallty or vice of the goods shipped.' 

'Shlpowners wlll not be aceountable * * * beyond the amount of $100. 
U. S. gold currency, for any one package unless bills of ladlng are signed for 
such goods and the value declared thereln and frelght pald ad valorem.' " 

The bill of lading sustains the claimant's allégation of "apparent 
good order and condition" and the further allégations pleaded. 

The solution of the controversy of fact dépends upon the answer to 
the question was the shipment made in good order, or whether a de- 
ficiency in the contents of some six of the packages, which was found 
at the time of delivery, existed at the time of the shipment or was in 
conséquence of an abstraction of the contents while on board the 
vessel. 

On the 15th of September the bill of lading was issued for the 50 
cases, in apparent good order but with a provision that the weight was 
unknown. On the next day, the 16th, according to the dates in the 
instruments, the bristles were brought alongside and delivered to the 
steamer. A receipt, called a boat note, was thereupon issued by the 
chief officer of the ship, containing an acknowledgment of the receipt 
of 50 cases. The goods were tallied on the vessel by a clerk in the 
employ of the ship. A warning had been given to the officers that 
they must be very careful about bristles. Spécial injunctions were giv- 
en, as testified by the second ofificer, for the officers to watch the ship- 
ment of the bristles themselves. Having thèse instructions in view, 
the cases were received and the note was issued. This note recited 
that the goods were "in good order and condition" and contained an 
instruction as follows: 

"Any package not In good order must be left In boat Nothlng but a clean 
receipt wlll be aecepted. Shanghai Tug and Lighter Co. Limited." 

The boat note also contained a mémorandum "pis 50.00" which it 
has been testified, meant 50 piculs, a weight of 133% pounds each, and 
it is contended therefrom that there was a definite loss of weight from 
that which was loaded on the steamer, as the turn ont of six cases 
showed only 550 pounds gross, instead of 800 pounds. It does not ap- 
pear that the packages were weighed at the time, which impairs the 
value of the entry on the note in this respect but still it is some évi- 
dence of the quantity of bristles shipped, and it is fortified by the fact 
that the intact packages conformed to this standard of weight, 130 to 
133 pounds, and is persuasive of the defective packages having con- 
tained the same amount. I think it is proper to use this note as évi- 
dence, complementary to the bill of lading. In The Euripides, 71 Fed. 
728, 18 C. C. A. 226, where there was a question of weights, it was 
said by the Circuit Court of Appeals (page 732 of 71 Fed., page 230 of 
18 C. C. A.) : 

"While there Is no sufficlent proof to show vrhat those bags weighed when 
Sound, \ve concur with the district judge in the conclusion that the average 
weight of the damaged bags, which is shown by the summary above, may prop- 
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erly be taken as the least measure of the contenta of a sound bag, and ap- 
prove hls calculatlon that the loss of sugar from the empty bags was 26,664 
pounds." 

The cases containing the bristles were vvooden boxes about 2i/^ 
or 3 feet x 21/2 feet x 2I/2 feet, entirely covered with paper, which 
was found subséquent to deUvery to be bruised as well as the wood, 
which also had nails drawn out from burst wood ; also iron bands 
around the ends of the packages were broken. When the packages 
were opened, one was found to contain 2 bags of beans but no bris- 
tles, another contained partly beans and partly matting, with 24 pounds 
net of bristles, another contained 25 pounds net of bristles; another 
contained 62 pounds net of bristles ; another contained 67 pounds net 
of bristles ; another contained 92 pounds net of bristles. Some of the 
other cases were found to be slightly broken but with no deficiency 
of contents. When the cases were delivered to the ship they were ex- 
amined carefuUy by the second officer and he saw nothing to indicate 
any deficiency in the contents, but as soon as a discharge was com- 
menced it was immediateïy noticed that some of the cases were Hght 
and the attention of the officers was at once called to the fact. The ac- 
tual deficiencies were not known till after the cases were put in store 
and an examination made there, two to four weeks later, in which the 
actual weights were ascertained. 

Considérable stress is laid by the claimant upon the fact just men- 
tioned, but it has not been attempted to deny that the weights were 
apparently uniform and correct when delivered to the vessel and that 
the cases were light when they reached New York. The testimony 
shows that great care was taken in the warehouse to protect the goods 
and it does not in any way appear that the contents were interfered 
with there. Under thèse circumstances a criticism of a late detailed 
examination of the contents and the weights is not entitled to very 
much considération. 

The conclusion to be derived from the facts is not seriously aflfected 
by the claim that the boxes were so stored and surrounded by other 
goods that access to them was practically impossible. I find that the 
vessel is in fault for a short delivery of the contents of several cases 
and should respond therefor unless a valid exemption exists to the 
claim. The pertinent parts of the exceptions, correctly extracted from 
the bill of lading, are stated in {hé answer, quoted above. 

The rule governing matters of the kind is stated in the récent case 
of The Patria, 132 Fed. 971, 68 C. C. A. 397, where it in efïect ap- 
pears that where the évidence shows that a ship received goods on 
board in good condition, and delivered them damaged, it has the bur- 
den of proving that the damage was due to a risk excepted in the bill 
of lading, although if it is manifestly so, as from breakage or decay, 
which are excepted generally, the ship need not show the cause of the 
breakage or decay, but it is incumbent upon the cargo-owner to ad- 
duce proof of négligence. There can be no question that if thèse goods 
were stolen by the servants of the ship, she is liable therefor. The 
Minnetonka (D. C.) 132 Fed. 52 ; affirmèd 146 Fed. 509, 77 C. C. A. 
217. It was incumbent on the ship to show that the robbery was con- 
summated by some one not belonging to the ship, if that was the fact, 
163 F.— 38 
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then the burden would hâve been upon the libellants to show négli- 
gence in the care of the goods. The Saratoga (D. C.) 20 Fed. 869, 871. 
There is no direct proof, however, of the robbery, and in its absence, 
and under the circumstances shown hère, that the vessel was generally 
in the stream, without access to the cargo by outsiders, it must be as- 
sumed that the déficient bristles were abstracted by those belonging to 
her and relief from liability therefor can not be obtained, under the 
provisions of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 
[U. S. Comp. St. 1901, p. 2946]). 

The exception pleaded of non-accountability beyond $100 per pack- 
age has not been urged and therefore has not been considered. 

There vifill be a decree for the libellants, with an order of référence. 



THE VUELTAJBAJO. 

(District Court, S. D. Alabama. August 8, 1908.) 

No. 1,187. 

1. ShEPPING — LlABILITT OF VeSSEL— RiGHT OP AOTION OF PASSENOEB. 

A passenger on a vessel may maintain a suit In rem agalnst her In 
admlralty to recover damages for a failure to furnlsh hlm wlth proper 
accomodations, but not for an assault and battery committed upon him 
by the master, for which his remedy Is In personam only either In ad- 
mlralty or at common law. 

[Ed. Note. — Accomodations to passengers on ressels, see note to The 
Oregon, 68 C. C. A. 630.] 

2. Same— Relation op "Passenger"— Employé of Ownebs Caeeied Frer. 

Llbelant was employed by the owners of a steamer to go with her from 
Mobile to Cuba, and there operaté a gasollne launch under directions of 
the master. He was to perform no service until he reacbed the Cuban 
port, but was to recelve pay from the time he started untll hls return, 
and to be furnished transportatlon on the vessel. Beld, tbat he was not a 
passenger In a légal sensé, nor entltled to demand accommodations as 
such, and could not recover In admlralty agalnst the vessel for a failure 
to fumish hlm with such accommodations. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6i PP- 
5218-5227; vol. 8, p. 7748.] 

In Admlralty. 

J. I. Clemmons and Fred Bacho, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. The libelant in his libel allèges, in sub- 
stance, that he was employed in the city of Mobile to go to the island 
of Cuba to operate while there a gasoline launch, and that he took 
passage to Cuba on board said steamship in compahy with a party 
of excursionists and prospectors who had hired him to go there. He 
allèges : That he was not permitted by the master of the vessel to go 
to certain parts of the vessel where the other passengers were per- 
mitted to go, but was ordered by him to go to the foredeck of said 
vessel, and was told that that was his place and to keep it; that he 
was given no sleeping apartments as a passenger, but was made to 
sleep in the forecastle of the vessel with her sailors or crew and with- 
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out proper sleeping accommodations ; that when the vessel arrived at 
the harbor of Cienfuegos, Cuba, he took charge of said launch and 
operated it to and from the vessel and shore about and around said 
harbor as he was bidden, but returned to the vessel at night; that 
about three days after arriving at Cienfuegos, coming on board from 
shore one night, the master called him to the bridge, and a conversa- 
tion ensued between them, in which a dispute arose as to whether 
libelant was a passenger with the rights and privilèges of a passenger 
on the vessel or was a member of her crew and "under" the master; 
that in this controversy the master flew into a rage, and struck libel- 
ant violently on the face and ear, inflicting a gash and knocking him 
down ; that he continued the assault upon him and succeeded in getting 
his hands, and arms tied behind him and in placing him in a small 
room wherein he was kept in solitary confinement for five or six days 
with everything removed from the room except a single mattress, 
and was so confined until the vessel was two days out on her return 
trip to Mobile; and that during his imprisonment he was not fur 
nished with reasonably sufficient food. Libelant claims that, by rea- 
son of the premises and the breach of contract of carriage as a pas- 
senger, he is entitled to demand of the said vessel, her owners and mas- 
ter, damages, and prays that said vessel be condemned and sold to pay 
the same. 

Respondent, answering, says : That libelant was hired to go as a 
member of the crew of said vessel, but with no duty than as operator 
of said launch when and as she should be needed, which launch was 
carried on board of said vessel to be used as alleged in the libel ; that 
libelant was to receive $1 a dajwbesides his board on the ship; and that 
he signed articles upon said vessel and became and was a member of 
the crew. Respondent f urther says : That on one night while return- 
ing from the shore to the vessel libelant was insulting to the master, 
and on arriving at the ship he was called by the master to the bridge, 
and was informed that he was not a passenger, as he asserted, but a 
member of the crew ; that libelant became very insulting and offensive 
and used threatening language to the master, refusing to obey his 
orders to go to his quarters; that libelant struck the master in the 
face, who thereupon threw libelant on the deck and there held him un- 
til his hands were bound by the chief officer of the ship, and the master 
then caused libelant to be locked up in a stateroom of the vessel, where 
he was confined about five days and then ordered released. Respond- 
ent f urther says that libelant was so confined on account of his con- 
duct, and during such confinement was fumished an abundance of 
food of décent character and description and with water, and says 
that the master used no more violence than was necessary to meet the 
uncalled for assault of the libelant made upon him upon his own ship 
and while he had a crew aboard. Respondent "says, in short, that the 
libelant was a servant of the ship and in no sensé a passenger on her, 
and respondent excepts to the libel on the ground that the acts for 
which the libelant seeks to recover damages can be sued for in this 
court only in personam, and not in rem. He therefore prays to be dis- 
missed. 
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From the évidence, I find the facts of this case to be substantîally 
thèse: The libelant was employed by the owners of the steamship 
Vueltabajo to go to Cuba to operate a gasoline launch which had been 
provided by such owners to be taken on said steamer to Cuba to be 
used there in carrying the officers and members of the crew of the 
steamer and other persons to and from the shore, as might be required. 
There were aboard the steamer friends and guests of her owners, who 
were carried from Mobile as visitors to the island of Cuba. At the 
time of the engagement of libelant's services, it was agreed that they 
were to begin when the steamer reached her port of destination, 
Cienfuegos, Cuba; but compensation for such services was to com- 
mence on the day he left Mobile and to end on the day of bis return 
there, and was to be at the rate of $1 per day. That transportation 
would be furnished him by the owners; their représentative who 
made the agreement with him telling him that he would be taken down 
to Cuba on their vessel. That he inquired of the owner's manager of 
the steamer on board the steamer, on the day she left, as to where he 
was to be quartered, and that he was told to "see the captain about 
that," that "the captain would take care of that matter." Nothing 
■was then said about bis being a passenger or a member of the crew. 
He was told that he was subject to the orders of the master in the 
navigation of the launch. Libelant signed no shipping articles, and 
performed no services on board the steamer, and was required to per- 
form none. It was stated that bis name was on the articles, but ad- 
mittedly without his consent or knowledge. It was probably put there 
because the steamer was not a common carrier of passengers. How- 
ever, no passage was paid by libelant, ^nd he was not furnished the 
accommodations or allowed the privilèges of a first-class passenger. 
That libelant was assaulted, struck, had his arms tied behind his back, 
and confined in a stateroom under lock and key for several days while 
in the harbor of Cienfuegos and on the voyage back to Mobile is un- 
disputed. 

If the libelant was a first-class passenger on the steamer, as he claim- 
ed to be and asserted, then the failure to give him such accommoda- 
tions was a marine tort, for which he might proceed in admiralty 
against the vessel and would be entitled to damages for such annoy- 
ance, discomfort, and public humiliation as he may bave sufïered. 
The Williamette Valley (D. C.) 71 Fed. 712. But he cannot proceed 
in rem against the vessel for the assault and battery committed on 
him, which includes the striking, the binding of his arms behind him, 
and the confinement in the stateroom. For thèse his remedy is in per- 
sonam in a court of admiralty, or by suit in a common-law court. 
Admiralty Rule No. 16; Hughes on Admiralty, p. 187; Leathers v. 
Blessing, 105 U. S. 629, 26 L. Ed. 1192. 

A "passenger" is one who travels in a public conveyance by virtue 
of a contract, express or implied, with the carrier, as a payment of fare 
or something accepted as an équivalent therefor. Black's Law Dict, 
title "Passenger"; 5 Am. & Eng. Encyc. of Law (2d Ed.) 486; 
Thomp. on Car. p. 26 ;_ Pa. R. Co. v. Price, 96 Pa. 267. While 
libelant was a passenger in the sensé that he was a traveler being car- 
ried from one place to another, he was not a passenger, in the légal 
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sensé of the term, and entitled to ail the accommodations, rights, and 
privilèges as such. He was not being carried by the steamer by 
any contractual relations with her as a common carrier. Moreover, 
when he went aboard of the vessel he understood that the master was 
to provide him with such quarters and accommodations as the master 
might designate. He was also informed that he was subject to the 
master's orders in the performance of the service for which he was 
employed, to neither of which did he object. I find therefore that libel- 
ant is not entitled to recover damages for the failure of the master to 
furnish him with the accommodations of a first-class passenger as 
claimed. I also find that he cannot recover in this proceeding in rem 
against the vessel for the wrongful and unjustifiable assault and bat- 
tery committed on him by the master, complained of, for want of juris- 
diction of this court. 

My opinion on the évidence is that libelant was not a member of 
the crew of the steamer, but was employed by her owners to perform 
spécifie services as navigator of the launch when the steamer arrived 
at Cienfuegos. At ail events, he was a person rightfully on the ves- 
sel. He was there for a proper purpose in itself, and was entitled to 
demand the exercise of ordinary care towards him on the part of the 
vessel, and to be exempt from cruel and improper treatment by the 
officers of the vessel. He at least was entitled to the considération of 
a person there under the doctrine of implied invitation. But whether 
libelant was a member of the crew, or rightfully on the vessel as an 
employé of her owners, being there by their direction or permission, 
he would be entitled to recover for any in jury cruelly, unnecessarily, 
and improperly inflicted on him by the master. The owners and the 
master would be liable by a suit in personam in a court of admiralty 
or by the proper action in a court of common law. The Guiding Star 
(D. C.) 1 Fed. 347 ; Spencer v. Kelley (C. C.) 32 Fed. 838 ; The Gen- 
eral Rucker (D. C.) 35 Fed. 152; Leathers v. Blessing, 105 U. S. 
629, 26 L. Ed. 1192. 

I am therefore constrained to dismiss the libel for the want of juris- 
diction of the case. 



QUEEN CITY SAVINGS BANK & TRUST CO. v. RBTBURN 

(Circuit Court, B. 0. Pennsylvanla. July 31, 1908.) 

No. 6. 

1. BiLi,s AND Notes — Bona Fide Ptjechaser— AccoirMODATioN Papee. 

The discount of an accommodation note by a bank and the crédit of the 
proceeds to the aecount of the payée are not équivalent to partlng with 
value, and the maker may cancel hls obligation by proper notice to the 
purchaser at any tlme before It has actually parted with the money. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, Bllls and Notes, S 
908.] 

2. Evidence— Bocks op Account— Bank Books. 

A loose leaf of a bank ledger, containing entrles of transactions .be- 
tween the bank and a customer, is compétent évidence In Its behalf to 
prove such transactions, when properly proved by testimony of the bqnk's 
employé». 
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S. BiLLS AND Notes— Action bt Indorseb— Défenses. 

Plalntlfl bank discounted for a customer certain accommodation notes 
made by défendant iinder such clrcumstances as made It a bona flde 
holder thereof and entitled to recover thereon to the estent of the value 
It had parted wlth before belng notifled by défendant. A part of the 
proceeds of the discount had been paid Into a fund owned by a thlrd 
party, but against whlch, by an arrangement between them, plaintlff was 
authorlzed to charge baek such paper discounted for the customer aa 
Bhould not be pald. Held, that such arrangement, to whlch he was not 
a party, was not available to défendant as a défense to the notes either 
to the extent of the entlre fund or that portion of It arlslng from that 
particular discount. 

Burton B. Tuttle and Bamberger, Levi & Mandel, for plaintiff. 
Wm. N. Trinkle, John C. Bell, and J. Howard Gendell, for défend- 
ant. 

J. B. McPHERSON, District Judge. This is an action brought 
by the plaintiff as indorsee, against the défendant as maker, of two 
promissory notes for $5,000 each, due at four months from October 
20 and 25, 1906, respectively. The case having been submitted to the 
court without a jury, I find the facts to be as follows : 

1. In the fall of 1906, the défendant was in need of money to carry 
on a business enterprise in which he had an interest, and in order to 
raise the needed funds he agreed with the Union Potteries Company, 
an Ohio corporation, through the agency of a broker in New York 
City, to make five promissory notes of $5,000 each. Thèse notes were 
to be indorsed by the potteries company and negotiated wherever the 
money could be obtained, and the proceeds were to be divided equally 
between the potteries company and the défendant, by whom also the 
liability upon the notes was to be equally borne. The notes were duly 
executed toward the end of October and were placed in the broker's 
hands to be negotiated. Certain circumstances, which it is not neces- 
sary to détail, aroused the defendant's suspicions concerning the fair- 
ness and good faith of the transaction to which he had thus committed 
himself, and he took steps which resulted in the return to him of three 
of the notes. This action relates to the remaining two. 

2. The notes in suit were oiïered to the plaintiff for discount by the 
potteries company about October 30th, and on that day the plaintiff 
addressed the folîowing letter to the défendant : 

"Mr. John B. Reyburn, Phila., Pa. — Dear sir: We hâve this day been offered 
some 4 mos. pa.per of yours by the Union Potteries Co., for discount, they 
claiming that this paper was given by you In payment of stock sold to you In 
their company. Would you be kind enough to telegraph us at our expense 
whether this is the situation? And confirm same by letter. 
"Hoplng that you wlll glve us the desired information, we remain, 
"Kesp. yoTirs, The Queen City Savlngs Bank & Trust Co. 

"Ernest Von Bargen, Sec'y-" 

The défendant replied under date of November 2d : 

"Dear Sir : I bave your favor of the SOth ult., and In reply beg to say 
that there must be some misunderstanding about the transaction in Union 
Potteries Company, as I hâve no understanding about taking shares of stock 
In that company. I did not wire because I thought it was better to com- 
mimicate in writing wlth you. 

"Yours very truly, John B. Reyburn." 
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Thereupon the plaintiff, on November 5th, addressed a second letter 
to the défendant : 

"Dear Sir: We are In receipt of your favor of the 2d Inst. and In replj 
wlll say that we do not understand your letter. 

"We were offered two notes, one of October 20, 1906, and the other of Octo- 
ber 25, 1906, for four mouths each at five thousand ($5.000) dollars each, 
signed by yoù, by Mr. Hart, vice président of the Union Potteries Co., who 
claims that thèse notes were given in payment of stocli in either the Union 
Potteries Co., Pittsburgh, or the Huntington China Co., Huntington, W. Va., 
or both. 

"In your letter yoti say you hâve no understanding aboiit taklng stock In the 
Company. We wish you wonld let us know if you gave thèse notes for Bome 
other reason, and whether they are your bona fide notes, and wUl be paid at 
maturity. 

"We are sorry that we are putting you to ail this Inconvenience, but we 
would llke to be on the safe slde before we discount thèse notes for the 
Union Potteries Company. 

"Thanking you in advance, we remain 

"Yours very truly, Ernest Von Bargen, Secretary." 

This communication the défendant answered as follows, on Novem- 
ber 8th : 

"Dear Sirs: I beg leave to acknowledge receipt of your letter of the 6th 
Inst. regardlng my two notes, dated October 20th and October 25th, for $5,000 
each. 

"I désire to State, in reply thereto, that since writing you in answer to your 
letter of October 3d, the différence betwecn the Union Potteries Company and 
myself regarding stock has been satisfactorily adjusted. 

"The notes in question will be paid at maturity. 

"Very truly yours, John E. Reybum." 

In reliance upon this correspondence, the plaintiflf discounted the 
two notes on November 12th and placed the proceeds, namely, $4,885 
on each note, to the crédit of the potteries company. 

3. In conséquence of the defendant's suspicions, to which référence 
has been made in paragraph 1, he determined to stop the negotiation 
of the remaining two notes of the séries, if possible, and on the evening 
of November 14th he sent the following night telegram to the plaintiff : 

"Hâve dlscovered fraud since writing. Do not discount notes bearing my 
signature." 

This telegram was received by the plaintiff before banking hours on 
November 15th, and was replied to as follows : 
"Notes already discounted on strength of your letter November S." 

This reply was confirmed by a letter of the same date. 

4. On November 12th the balance to the crédit of the potteries com- 
pany on deposit with the plaintiff was $1,778.14. This balance was 
increased by the discount of the notes to $11,548.14. On November 
12th the potteries company drew a check for $3,500 upon this balance, 
on November 13th a check for $1,000, and on November 14th two 
checks for $1,250 and $4,000, respectively. Thèse checks were duly 
honored by the plaintiff. 

5. There is no évidence of fraud or bad faith on the part of the 
plaintiff, or of any knowledge on its part of fraud or bad faith on 
the part of the New York broker or of the potteries company. The 
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défendant received no considération for the notes, either at the time of 
their exécution or afterwards, and received no part of the proceeds 
of the discount; but there is no évidence, if the fact were important, 
that the plaintiff knew of the want of considération or of the agree- 
ment that the défendant was to hâve one-half the proceeds of the dis- 
count. 

6. Before suit was brought, the défendant refused to pay the notes 
either in whole or in part. 

Upon thèse facts it seems to me that the law is settled, and that 
the following propositions govern the case: 

1. The notes in suit are accommodation paper, and the défendant is 
the accommodation maker thereof. 

2. The plaintiff is the bona fide holder thereof for value and before 
maturity. 

3. Being accommodation paper, however, the mère discount of the 
notes, and the crédit of the proceeds to the account of the potteries 
Company, were not équivalent to parting with value. 

4. The défendant was entitled to cancel his obligation by proper 
notice given to the plaintiff before it actually parted with value by 
honoring the checks of the potteries company. 

5. As a resuit, the plaintiff is entitled to recover $6,971.86, with in- 
terest from, say, February 22, 1907. 

In finding thèse facts, I hâve taken into considération the dépositions 
of the plaintiff's employés and the loose leaf of the ledger that was 
produced at the trial, believing the dépositions and the loose leaf to be 
compétent évidence. The numerous décisions in favor of its competen- 
cy seem to me to be founded on excellent reason. The business of a 
bank is dealing in money, and the same reasons that hâve been found 
suiïicient to warrant the admission of a merchant's books in évidence 
to prove a sale and delivery of goods apply in the case of a banker's 
books to prove his transactions in money with a customer. Moreover, 
the necessity of the situation fumishes another reason for admitting 
such entries as compétent, but of course not conclusive, évidence of 
the dealings to which they relate. In the multiplicity of transactions 
in a banking institution, it is practically impossible to hâve better évi- 
dence, and the admissibility of the entries may there fore stand also 
upon the ground that they are ordinarily the best évidence of which 
the case admits. To the admission of the dépositions and the entries 
referred to the défendant is granted an exception. 

One word more may be said concerning the payment by the plaintiff 
of $3,500 on November 12th. The potteries company and the Hunt- 
ington China Company were closely allied corporations, being, indeed, 
practically identical. The plaintiff was the holder of certain bonds of 
the china company. As partial security for their payment, it was, 
agreed by the potteries company, on October 26, 1906, as follows: 

"Cincinnati, O., Oct. 26, 1906. 

"The Queen City Savlngs Bank & Trust Co., Cincinnati, Ohlo — Gentlemen*. 
For valuable considération received, we hereby agrée and blnd ourselves to 
deposit twenty-flve (25%) per cent, of ail the commercial business paper dls- 
counted by you, for the account of the Union Potteries Co., to a spécial fund 
to be called Huntlngton China Company, Huntington, W. Va., sinliing fund 
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accoTuit, and It la hereby agreed the same shall not be subject to check, but 
shall be held to apply oa the forty thousand ($40,000) dollars Hnntlngton 
China Company, Huntlngton, W. Va., bonds held by you, It belng understood 
that upon thls slnklng fund balance, you are to pay us Interest at the rate of 
three (3%) per cent, per annum. 

"Xottrs very truly. Union Potteries Company, 

"F. W. Fowler, Président, 
"Max Hart, Vice Président." 

To this the china company agreed : 

"Cincinnati, O., Nov. 12, 1906. 

"Mr. F. W. Fowler, Pres't Huntlngton China Co., Plttsburgh, Pa.— Dear 
Sir: Inclosed we hand you authorlty slgned by the Union Potteries Co., Max 
Hart, vice président, authorizlng us to charge back any paper dlscounted for 
the Union Potteries Co., whlch, when due, would fall to be pald, elther to the 
account of the Union Potteries Co. or the Huntlngton China Company Slnk- 
lng Fund. 

"We would be pleased to hâve you slgn thls authorlty, as the Huntlngton 
China Company, per yourself as président." 

To this the china company replied on the same date : 
"The Queen City Savings Bank & Trust Oo., Cincinnati, Ohlo — Gentlemen: 
In regard to the slnklng fund account which you hâve credited to the Hunt- 
lngton China Co., vcould state that, in the matter of discounting our paper, 
in case any of it Is not pald at maturity, and it is necessary to charge same 
to our account, and should our account not hâve sulïloient balance to justify 
such charge, that you are authorlzed to charge such balance to the slnklng 
fund account of the Huntlngton China Co. 
"ïours very truly." 

It was suggested upon the argument, although I did not understand 
the position to be much insisted upon, that the plaintiff was bound by 
this agreement to apply the $2,500, at ail events — if not the whole 
$4,700, which it appears was in the sinking fund account — in relief of 
the defendant's obligation upon thèse notes. In my opinion the sug- 
gestion does not need an elaborate reply. The défendant was not a 
party to the agreement, whatever its scope may be, and has no right 
to avail himself of its terms. In the view most favorable to his in- 
terest, the best that can be said about the agreement is that it furnished 
the plaintifï with an additional security for the payment of such com- 
mercial paper as mîght be discounted for the potteries company, and 
that the défendant may bave a valid claim to subrogation against this 
sinking fund af ter he has discharged his obligation to the plaintifif upon 
the notes in suit. In coming to this conclusion, I hâve not considered 
at ail the letter of June 3, 1907. 

The clerk is directed to enter a finding in favor of the plaintiff, in 
accordance herewith, upon which judgment may be entered in due 
course. 



602 163 FEDERAL BEPÔETEE. 

In re GHAZAI*. 
(District Court, B. D. New York. July 14, 1908.) 

BANKETTPTOT— JURISDICTION OF OOURT— ClAIMS AGAINST GOVERNMENT FOR RB- 
WARDS. 

In a proeeedîng In Involuntary bankruptcy, Issue was jolned on the 
question of insolveney. A receiver was appointed, and the usual order 
made restralning ail persons from turning over property of the estate to 
any one, exeept the receiver. The alleged bankrupt clalmed rewards 
from the Treasury Department, under Act June 22, 1874, e. 391, § 4, 18 
Stat. 186 (U. S. Comp. St. 1901, p. 2019), for Information given relating 
to smuggled goods, one of whlch claims had been allowed by the Seeretary, 
and the amount was In the hands of the collector, to be paid to the 
clalmant. The other claims had not been passed on. The alleged bank- 
rupt flled a motion for an order exceptlng the Seeretary and collector 
from the restraining order, and directing them to pay such claims to 
him. Held, that the court had no jurisdietion to make such an order; 
the allowance of the claims and the amount allowed being whoUy dis- 
cretionary with the Seeretary, and neither he nor the collector being 
before the court, and especially while the issue of bankruptcy was pending 
and undetermined. 

[Bd. Note. — Jurisdietion of fédéral courts in suits relating to bank- 
ruptcy, see note to Bailey v. Mosher, 11 C. C. A. 313.] 

In Bankruptcy. 

Arthur M. King, for alleged bankrupt. 
Joseph H. Buhler, for temporary receiver. 

CHATKIELD, District Judge. The alleged bankrupt has fur- 
nished certain information to the Treasury Department of the United 
States, in différent matters, for which he claims a reward, under the 
provisions of Act June 22, 1874, c. 391, §§ 3 and 4, 18 Stat. 186 
(U. S. Comp. St. 1901, pp. 2018, 2019). Four sales of seized prop- 
erty hâve been had, with référence to which the alleged bankrupt 
makes claim for reward, and with relation to one of thèse sales the 
Seeretary of the Treasury did, previous to the filing of the pétition 
in bankruptcy, fix the amount of the reward to be allowed at $428.- 
93. This sum is now on deposit with the collector of the port of 
New York and ready for payment. The other three claimed re- 
wards are what may be termed inchoate, and from the language of 
the statute it is apparent are entirely dépendent upon the opinion of 
the Seeretary of the Treasury and within his discrétion. U. S. v. 
Queen (D. C.) 105 Fed. 269 ; 24 Opin. Atty. Gen. 61. 

A pétition in bankruptcy was filed against Ghazal, who claims 
to be entitled to thèse rewards, on the 29th day of April, 1908, and 
an answer denying insolveney, as well as disputing the claims of two 
petitioning creditors, has been interposed. A receiver was appointed, 
and the usual restraining order made, by which ail persons were for- 
bidden to turn over to any person, except to the receiver any prop- 
erty belonging to the alleged bankrupt. The alleged bankrupt has 
now made a motion to hâve the Seeretary of the Treasury and the 
collector of the port exempted from the opération of the injunction 
above referred to, and for an order restraining the receiver from at- 
taching the nioneys now in the hands of the collector of the port, 
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for an order restraining the receiver from receiving the same sum or 
interfering therewith if paid to Ghazal, and for an order directing 
the œllector of the port to pay over the amount to the bankrupt. 
The affidavits submitted, and the record of this court, show the facts 
recited above, and both the receiver and the bankrupt hâve referred 
the court to various cases in support of their contention. 

In Williams v. Heard, 140 U. S. 529, 11 Sup. Ct. 885, 35 L. Ed. 
550, a valid claim under the décision of the Commissioners of Ala- 
bama Claims, established under the statutes of the United States, 
was held to be property, and to pass to the assignée of a bankrupt 
under an assignment made prior to the award. This case was ex- 
pressly based upon the doctrine that the government did not create 
the right, but that under the law of nations, and as recognized by 
the act of Congress, the claim for damages was vestèd in the in- 
dividual wronged, and that the United States, as distributing agent, 
and as the party to pass upon the various amounts to be allowed. 
did not, by the judgment of the Commissioners, create the obliga- 
tion or property right of the claimant. In other words, the claim 
was a property right existing before an adjudication was had as to 
the extent or amount to be paid. 

In the case of U. S. v.. Borcherling, 185 U. S. 223, 22 Sup. Ct. 
607, 46 L. Ed. 884, the same principles are recognized, and several 
cases cited. The court holds that an award of the United States 
Court of Claims of the amount due a claimant under an act of Con- 
gress providing for the relief of certain individuals is a property 
right, such that payment to a receiver would protect the Treasurer 
of the United States. 

In the case of Milnor v. Metz, 41 U. S. 221, 10 L. Ed. 943, a 
gauger in the service of the United States Treasury Department was 
held to hâve property, passing under insolvency laws, in a claim for 
extra services performed in connection with his regular duties, and 
allowed by an act of Congress passed subséquent to the insolvency 
assignment. The décision in this case was based upon the theory 
that the services performed were at the instance of the government, 
and a part of the duties lawfully required of the gauger, but that 
no law was in existence at the time of the rendering of thèse services 
providing for payment therefor. The opposite situation is shown by 
the case of Emerson v. Hall, 38 U. S. 409, 10 L. Ed. 223, in which 
a claim to the proceeds of the seizure of a slave vessel was held to 
be no asset of the estate of the claimant; the court saying: 

"A claim having no foundation in law, but depending entirely on the 
generosity of the government, constltutes no basis for tlie action of any 
légal prineiple. It cannot be assigned. It does not go to the admlnlstrator 
as assets. It does not descend to the helr." 

Congress in this particular instance had passed a law allowing pro- 
ceeds of the seizure to the heirs of one of the claimants, some years 
after his death, and an attempt was made to hâve this sum applied 
to pay the debts of the deceased claimant, and to prevent the pay- 
ment of the money to their heirs. 

Thèse cases above set forth illustrate the limits of both conten- 
tions; but neither line of cases is entirely conclusive upon the ques- 
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tion of within which category the présent claim must fall. If the 
right to a reward should be considered an asset, one resuit would 
follow; while, if the reward should be considered in the light of a 
gift, the opposite décision would be necessary. And in connection 
with the question section 6 of the same statute must be considered. 
By this it is provided : 

"That no payment shall be made to any person furnlshlng Information in 
any case whereln Judicial proceedings shall hâve been instituted, unless his 
elalm to compensation shall bave been established to the satisfaction of the 
court or judge having cognlzance of such proceedings, and the value of his 
services duly eertifled by said court or Judge for the information of the 
Secretary of the Treasury." 

The District Court for the Southern District of New York con- 
sidered thèse" statutes in Re Jayne, 28 Fed. 419, and there held that 
sections 3 and 6, above quoted — 

"glve no spécifie interest In the fund to the informer, even after payment of 
the money into the treasury. As the petltioner's right must be derived 
wholly through the act of 1874, there is nothing remaining to the informer 
analogous to a right in rein, but only a personal claim against the government 
to a reasonable compensation." 

In that case, however, the claim under. discussion was decided to 
be governed by section 3090 of the Revised Statutes, which was re- 
pealed by the act of 1874, above referred to. And it will be noticed 
that Judge Brown, in this décision, says that the petitioner has "no 
spécifie interest in the fund" but merely a "personal claim against 
the government." This language, again, is not conclusive upon the 
question as to whether such "a personal claim against the govern- 
ment" is to be considered property, and one of the assets of the in- 
solvent. 

But the statement of thèse propositions is suffîcient to show that 
this court has no jurisdiction upon this présent motion to décide the 
question raised. The Secretary of the Treasury is not a party here- 
to, nor can this court, upon this record, détermine what the ruling 
of the Secretary of the Treasury should be, if the alleged bankrupt 
claims the reward as a gratuity. 

The restraining order was directed to any individual having prop- 
erty of the bankrupt, and the Secretary of the Treasury and the col- 
lecter of the port hâve seen fit to withhold payment because of the 
existence of this order. If the Secretary of the Treasury décides, if 
so advised by the proper légal officers, that the claim for reward 
should be treated as an asset of the estate of the alleged bankrupt, 
no action on the part of the receiver would be necessary. If either 
the receiver or the alleged bankrupt should attempt to enforce a claim 
to the reward, against the Secretary of the Treasury, that claim must 
necessarily be determined by a forum having jurisdiction, and not 
academically by this court upon an application for the décision of 
a question in négative form, to wit, that the alleged bankrupt's es- 
tate is not entitled to keep property which it has not in its possession. 

If the collector of the port should pay the sum in question to the 
alleged bankrupt, action on the part of the receiver or trustée, to 
obtain possession of the fund or to restrain the collector, might bring 



LBTNEE BNGINBEEING WORKS V. KEMFNBB. 605 

the parties before this court in such a manner as to involve a déter- 
mination of the question indicated. In the same way, if the collector 
of the port should pay the money to the receiver, a daim on behalf 
of the alleged bankrupt could be litigated in the bankruptcy proceed- 
ing, even if the collatéral issue arising under the provisions of the 
act of 1874 might be necessarily involved. But so long as the col- 
lector of the port retains in his hands the fund in question, even 
though he may be nominally respecting the restraining order in so 
doing, the right to that fund cannot be decided as between two claim- 
ants in this court and on this motion. 

Further, the interposition of an answer denying insolvency and 
acts of bankruptcy raises an issue pending the détermination of which 
the custody of the fund is immaterial, so long as its présent status 
is maintained. Especially would this be true if the issue of in- 
solvency should be determined in favor of the alleged bankrupt 

The motion as made must be denied. 



LETNBK ENGINEERING WORKS v. KEMPNER. 

(arcult Ckjurt, S. D. Texas. July 3, 1908.) 

No. 2,029. 

1. COUETS— FEDERAL COUETS— ElTECT OF DECISION OF STAI'E COUET— PENAL CE 

Eemedial Statutb. 

Whether or not a state statute Is pénal and cannot therefore be en- 
forced outside of the state is to be determined by the court of another 
Jurisdiction In whlch it is attempted to enforce It as a question of gêner- 
ai jurisprudence uncontrolled by the décisions of the courts of the state. 

[Ed. Note. — State laws as rules of décisions In fédéral courts, see notes 
to Wllson V. Perrin, 11 O. G. A. 71 ; Hill v. Hite, 29 G. G. A. 553.] 

2. COBPOEATIONS— lilABILITT OF STOCKHOLDEES— GOLOBADO STATUTB RBTLATING 

TO FOREIGN CoEPOEATIONS. 

Mills' Ann. St. Colo. § 501, whlch provides that every offlcer, agent, and 
stockholder of a foreign corporation dolng business In the state wlthout 
having complied with the requirements of the preceding sections shall be 
jointly and severally liable on ail contracts made by the company withln 
the state whlle so In default, gives a civil remedy to individuals, and Is 
not a pénal statute In such sensé that It cannot be enforced In another 
jurisdiction. 

3. Same— Law Goveeninq. 

The liability of a stockholder In a corporation for corporate debts, and 
the manner In whlch it may be enforced are govemed solely by the stat- 
utes of the state of Incorporation, and such liability cannot be Increased 
nor a différent remedy given by the statutes of any other state in which 
the corporation may do business. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 12, Corporations, §| 
830-834.] 

At Law. On demurrer and spécial exceptions to pétition. 

John C. Walker and Toney, Johnson & Toney, for plaintifï. 
Kleberg, Davidson & Neethe, for défendant. 

BURNS, District Judge. A Colorado corporation brings this ac- 
tion against défendant, a citizen of Texas, and seeks to recover $13,- 
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000, evidenced by five promissory notes, upon the ground that said 
défendant was a stockholder in the Taylor-Moore Construction Com- 
pany, a Texas corporation of which the plaintiff is a creditor in the 
above sum. Petitioner allèges: - That said construction company 
entered into a contract with the United States, by which it engaged 
to build the Gunnison Tunnel in the state of Colorado; that while 
so engaged the plaintiff extended its crédit for machinery and sup- 
plies to the amount sued for; that under the law of Colorado the 
Texas company was required to file a copy of its articles of incor- 
poration, designate its principal place of business, and name an 
agent upon whom service could be had; aftd that failure to do so 
renders défendant liable for ail debts of the company, which aban- 
doned its contract and is now insolvent. To the allégations of the 
pétition défendant interposes a gênerai demurrer and the following 
spécial exceptions: 

"Second. And speclally exceptîng to said pétition this défendant says that 
tlie same is Insufflclent in law, and plaintiff is net entitled to recover ttiereon, 
beeause it appears thcrefrom tliat the Taylor-Moore Construction Company, 
as a stockholder of which company this défendant Is sought to be held liable, 
is a corporation created under the iaws of the state of Texas, and that there- 
fore this defendant's liahility as a stoclcholder of said company and the man- 
ner, method, and procediire of the enforcement of such liahility are fixed 
and to be determined by the statute and law of the state of Texas, and not by 
the statute or law of the state of Colorado. 

"Third. And further excepting to said pétition, défendant says plaintift 
ought not to recover thereon against hlm as a stockholder of the Taylor-Moore 
Construction Company, a corporation created under the Iaws of the state of 
Texas, and by the Iaws of which state defendant's liabllity as a stockholder 
of said company and the manner, method, and procédure of its enforcement 
are flxed and regulated, beeause the Iaws of the state of Texas provide that 
defendant's liahility as auch stockholder shall be only to an extent equal to 
the amount of the stock unpaid, and that no suit shall be instituted against 
any stockholder until judgment shall hâve been obtalned against the corpora- 
tion of which he is a stockholder, and an exécution issued against such cor- 
poration and returned unsatisfled. 

"Fourth. And further speclally exceptîng to plalntilï's said pétition, this 
défendant says that said plaintiff should not be permitted to recover thereon, 
beeause it appears therefrom that the statute of the state of Colorado, under 
the provisions of which this défendant is sought to be held liable as a stock- 
holder of the Taylor-Moore Construction Company, a Texas corporation, and 
in which state of Colorado plalntifC's cause of action accrued, is inconsistent 
wlth the sta tûtes and public policy of the state of Texas with respect to the 
liahility of stockholders. 

"Fifth. And further exceptîng to plaintiff's said pétition, this défendant 
says that plaintiff should not be allowed to recover thereon against him, be- 
eause it appears therefrom that plaintiff sues for a recovery of a penalty 
against this défendant arlsing under a statute of the state of Colorado, which 
said statute Is not enforceuble beyond the Umits of the state of Colorado, and 
beeause plaintifTs clalra upon whleh he sues Is in the nature of a penalty un- 
der the Iaws of the state of Colorado, and therefore not recoverable beyond the 
llmits of said state. 

"Sixth. And défendant further excepts to plaintiff's said pétition, and says 
he should not be permitted to recover thereon beeause plaintiff's claim arisea 
under a statute of the state of Colorado, by which statute a greater and heavl- 
er liabllity Is imposed upon stockholders in corporations created in other 
States of the United States than Is Imposed by the Iaws of the state of Colo- 
rado upon stockholders in corporations created by or under the Iaws of said 
state, and said statute of said state of Colorado, by virtue of whleh said plain- 
tiff seeks to recover from this défendant, dénies to this défendant the equal 
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protection of the laws as provided in the fourteenth amendment to the Con- 
stitution of the United States, and is therefore In confllct witti sald ameLd- 
ment and wlioily Toid and invalid, and said statuts of the state of Colorado Is 
further void and Invalid because it Is In confllct with section 2 of article 4 
of the Constitution of the United States. 

"Seventh. And thls défendant further excepts to plaintlfTs said pétition be- 
cause he says It appears therefrom that plaintiff's cause of action, if any it 
ever had, is barred by the statute of limitation of the state of Colorado, where 
plalntlfC's said cause of action arose, by which statute plaintiff's said cause of 
action is barred within one year from the accrual thereof, and défendant hère 
now asserts said statute of limitation." 

The statute relied upon relates to foreign corporations, and pro- 
vides as follows: 

"Section 499. Foreign corporations shall, before they are authorlzed or per- 
mitted to do any business In thls state, make and file a certiflcate signed by 
the président and secretary of such corporation, duly aclinowledged with the 
secretary of state, and In the office of the recorder of deeds of the county 
In which such business is carried on, designating the principal place where 
the business of such corporation shall be earrled on in thls state, and an au- 
thorlzed agent or agents lu thls state residing at Its principal place of business 
upon whom process may be served. 

"Sec. 500. Every company ineorporated under the laws of any foreign state 
or kingdom or of any state or territory of the United States beyond the limita 
of this state, shall file In the office of the Secretary of State a copy of thelr 
charter of incorporation ; or in case such company is ineorporated by certifl- 
cate under any gênerai incorporation law, a copy of such certiflcate and of 
such gênerai Incorporation law duly eertified and authenticated by the proper 
authority of such foreign state, lilngdom or territory. 

"Sec. 501. A fallure to comply with the provisions of sections 499 and 500 
of thls act shall render each and every officer, agent and stockholder of any 
Buch corporation so faiiing herein, Jointly and severally personally liable on 
any and ail contracta of such company made within this state during the time 
that such corporation Is In default" MUls' Ann. St. See Gen. Laws Colo. 
1877, p. 215. 

It is contended by défendant that the Colorado act is a pénal stat- 
ute, and counsel for plaintiff concèdes that, if this is the correct inter- 
prétation, the end of the action has been reached. Plaintiff bases its 
right to recover upon the proposition that the statute is remédiai, and 
insists that under the doctrine announced in the case of Huntington 
V. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123, the right 
of the creditor (plaintiff) is sustained. 

It is well settled in this couiitry and in England that a pénal stat- 
ute cannot be enforced in any jurisdiction other than in the territorial 
limits of the enacting sovereignty, and this holding has been so uni- 
formly announced as to render citations unnecessary. The pertinent 
question in this connection for considération is the détermination of 
the act in its relation to pénal enactments. Whether a statute of one 
state, which in some aspects may be called pénal, is a pénal law in 
the international sensé, so that it cannot be enforced in the courts of 
another state, dépends upon the question whether its purpose is to 
punish an offense against the public justice of the state, or to afford 
a private remedy to a person injured by the wrongful act. The test 
is not by what name the statute is designated by the Législature, or 
the courts of the state in which it was enacted, but whether it ap- 
pears to the tribunal which is called upon to enforce it to be, in its 
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character and effect, a punishment of an offense against the puolîc 
or the granting of a civil right to a private person. The question 
therefore becomes one of gênerai jurisprudence, which this court must 
détermine, uncontrolled by local décisions, and inasmuch as the stat- 
ute gives to the plaintiff a civil right in aid of his demand, and the 
wrong, if any, being to the individual, and not to the public, it fol- 
lows that the statute, vi/hile of a pénal nature, is not in itself to be held 
a pénal law in this jurisdiction, though the Suprême Court of Colo- 
rado holds to the contrary. Huntington v. Attrill, 146 U. S. 657, 13 
Sup. Ct. 224, 36 h. Ed. 1123. It follows that the contention of the 
défendant cannot be sustained, upon the ground that the act under 
discussion is pénal and therefore not the subject of enforcement be- 
yond the territorial limits of the enacting state. 

Without regard to the essential éléments of the Colorado statute re- 
lating to the liability of stockholders in foreign corporations, the con- 
trolling question for deterrnination is: What law fixes the liability of 
stockholders; that is, does the statute law pf the state of incorpora- 
tion fix and détermine the liability of the shareholder, or is the liabil- 
ity to be determined and the stockholder charged by the enactments of 
every state in the Union in which the corporation may transact busi- 
ness? If the latter were true, it would invite immédiate dissolution, 
for no sane person would become a purchaser of stock with the légal 
assurance that, in the event the corporation did business in a sister 
state — Colorado, for instance — and loss and disaster attended the ven- 
ture, and it should develop that a failure to comply with some statu- 
tory provision in regard to filing a copy of its articles of incorporation, 
a stockholder of Vermont, having subscribed and paid for a single 
share of the value of $100, would be called upon to make good the 
loss of every creditor, who elected to extend a line of crédit to the 
insolvent corporation. The subscriber, looking for modest dividends 
as the resuit Of his investment, would be called upon to separate him- 
self from his earnings and stand forth a commercial pauper, having 
wronged no creditor, yet powerless to prevent his own destruction. 
The doctrine is monstrous and finds no support in the décisions of any 
court, state or fédéral, and is hostile to the declared and recognized 
policy of this state. That the law of the state in which the corporation 
is created, either in its constitutional provisions or législative enact- 
ments, alone fixes and détermines the liability of the shareholder, is 
beyond controversy. 

The case of Huntington v. Attrill does not support the cause of 
action hère sued upon. In that case the director of the corporation 
was held liable to the creditor by reason of his false certificate that the 
capital stock of the company was fully paid, and by reason thereof the 
Company obtained a loan of $100,000 from Huntington. The statute of 
New York made the officers and directors liable for ail the debts of 
the company in the event the affidavit was false, and the act only ap- 
plies to the individual who perpétrâtes the wrong — who engages for 
the moment to practice false swearing — and does not undertake to 
punish the innocent, even though a shareholder. But this authority 
only goes to support the views announced that the liability is determin- 
ed by the lex loci domicilii. In the Huntington Case, the company 
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was chartered under the laws of the state of New York, and had its 
principal place of business and résidence therein. The défendant At- 
trill was also a citizen of said state, and suit and judgment foUowed 
there. 

The law of Texas (article 686, Rev. St. 1895) provides that : 
"No stockholder shall be Uable to pay debts of the corporation beyond the 
amount unpald on his stock." 

The défendant, Kempner, being a stockholder in the Taylor-Moore 
Construction Company, organized under the laws of Texas, is not 
liable for any act, debt, or contract of said company within or without 
the state of Texas, and the Colorado créditer, like the Texas creditor, 
can only pursue the stockholder to the amount of his unpaid stock, 
and not then until after suit and judgment against the company and 
return of exécution with no property found ; the statute with référence 
to insolvent corporation being as follows : 

"Art. 671. If any exécution shall hâve been Issued against property or effects 
of a corporation, except a rallway or a religions or charitable corporation, and 
there cannot be found any property whereon to levy such exécution, then the 
exécution may be Issued against any of the stockholders to an extent equal to 
the amount of the stock unpaid; but no exécution shall Issue against any 
stockholder, except upon an order of the court In which the action, suit or 
other proeeedlng shall hâve been brought or Instltuted, made upon motion In 
open court, after reasonable notice in writing to the person or persons sought 
to be charged; and upon such motion, such court may order exécution to is- 
sue accordlngly; or the plalntlfC In exécution may proceed by action to charge 
the stockholders with the amount of his judgment, in accordance with the Ua- 
blllty of the stockholders." 

The procédure by which the debt is sought to be collected must fol- 
low the terms and provisions governing suits of like character in the 
state in which the corporation was created. Where the statutes of the 
state which créâtes a corporation, making the stockholders liable for 
the corporate debts, provide a spécial remedy, the liability of the stock- 
holder can be enforced in no other manner in a court of the United 
States. Fourth Nat. Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 
757, 30 L. Ed. 823. The individual liability of stockholders in a cor- 
poration for the payment of its debts is always a créature of statute. 
At common law it does not exist. A statute which créâtes a corpora- 
tion may also déclare the purpose of its création and provide for the 
manner in which the liability against the stockholder shall be enforced. 
Where the liability of the stockholder and the remedy to the creditor 
are created by the same statute, the particular remedy is exclusive of 
ail others. A gênerai liability created by statute with a remedy may 
be enforced by appropriate common-law action; but, where the pro- 
vision for the liability is coupled with the provision for a spécial 
remedy, that remedy, and that alone, must be employed. Pollard v. 
Bailey, 87 U. S. 527, 22 L. Ed. 376. 

It is a settled doctrine that the liability of stockholders of existing 
corporations cannot be increased by the subséquent adoption of a new 
constitution, or législative enactment, unless the right to repeal or 
amend is reserved in the original instrument. If the contention of 
plaintiff is sound, other states, without let or hindrance, can increase 
the liability of the shareholder. The liability of a subscriber to stock 
163 F.— 39 
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in a foreign corporation is governed by the law of the domicile of 
the corporation. The rights of the creditor and stockholder are ad- 
judicated by the law of the state creating the concern. Glenn v. Lig- 
gett, 135 U. S. 548, 10 Sup. Ct. 867, 34 L. Ed. 262. 

Where a person becomes a stockholder in a corporation organized 
under the laws of a foreign state, he must be held to contract with 
référence to ail of the laws of the state under which the corporation is 
organized, and which enters into its constitution, and the extent of his 
individual liability as a shareholder to the creditors of the company 
must be determined by the laws of that state, not because such laws 
are in force in the other state, but because he has voluntarily agreed to 
the terms of the company's constitution. The décisions of the state 
under which the corporation was created will détermine the liability 
of the stockholders for the corporate debts, and those décisions will 
be foUowed by the courts of the state where the liability is sought to 
be enforced against a nonresident stockholder. Purdy's Beach, par. 
583. If the constitution to which a corporator has agreed does not 
provide for individual liability to creditors, he cannot be charged with 
individual liability anywhere. 2 Morawetz, par. 874. The cases are 
uniform in holding that the extent of the stockholder's statutory lia- 
bility and the character of that liability dépend upon and are deter- 
mined by the charter of the corporation or the statute of the state 
which created it. Cook on Stockholders (3d Ed.) par. 323. 

In the opinion of the court, plaintiff's pétition states no cause of 
action, and the gênerai demurrer thereto is sustained upon the grounds 
specifically set forth in the second, third, and fourth spécial exceptions, 
which exceptions reach every material allégation in plaintiff's pétition. 



MORRIS & OUMINGS DREDOING CO. v. MORAN TOWING & TRANS- 
PORTATION CO. 

(District Court, E. D. New York. August 4, 1908.) 

TowAGE — Loss or Tow — Liability of Tug. 

A tng held not llable for the in jury to a scow wlilch turned turtie 
while being towed to the dumping grounds and was found with a large 
hole in her bottom, on the ground that the tug was négligent In going 
ont under the weather conditions, which were stormy, but not sufflclently 
so to sustain the charge of négligence, in the absence of évidence to sus- 
tain the burden resting on llbelant to show that the Injury was due to 
the weather or sea, rather than to some unexplalned cause, such as striking 
an obstruc-tion or the breaking loose of one of the poeketdoors of the scow, 
which seemed to be Indicated by her condition. 

In Admiralty. 

Armstrong, Brown & Boland (Pierre M. Brown, of counsel), for 
libelant. 
James J, Macklin, for respondent. 

CHATFIELD, District Judge. Upon the 13th day of January, 
1906, the Mtoran Transportation Company, the libelant herein, sent 
two of its tugs to sea towing scows loaded with mud. One of thèse 
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tugs, the Eugène F. Moran, started from Pier 58, North river, at 
about 11 o'clock in the moming of that day, having in tow the scow 
42-M, an ordinary six-pocket dump scow, and scow 40-M, s four^ 
pocket scow of the same sort. Going down through the Narrows the 
hawsers were lengthened, so that about 200 fathoms separated the tug 
and scow 42. Scow 40 was about 80 fathoms behind scow 42. The 
tug Catherine Moran was some Httle distance in advance of the Eugène 
F. Moran, and had aiso in tow two scows, between which the hawsers 
parted when outside of Sandy Hook. The Catherine Moran succeed- 
ed in dumping the other scow, but did not get entirely out to the dump- 
ing grounds, and on her return picked up the scow which had gone 
adrift, and towed the two scows, side by side, back to New York. 
When ofï the point of Sandy Hook, in the neighborhood of the outer 
fairway buoy, at about 4:30 in the afternoon, something happened to 
the rear scow, 40-M, in tow of the Eugène F. Moran, as a resuit of 
which she turned turtle, the scowman disappeared and has never been 
heard from, and shortly thereafter the scowman upon scow 42-M 
disappeared from the deck of his scow, and has likewise never been 
heard from to the présent time. 

The attention of the tug was called to the fact that something was 
wrong with scow 40 by the appearance of the scow and by the scow- 
man waving his hat, and the tug, having eut its hawser, turned around 
under a port helm and was within a short distance of scow 42, when 
it turned over and the scowman was lost. By that time it had be- 
come dark, the sea was rough, and the tug Eugène F. Moran retum- 
ed up the bay, but later went back and cruised around, seeking the 
scows, which were ultimately found, when day broke, on the beach 
upon the Jersey shore, near the Conover Beacon, not far' from the 
point where Sandy Hook joins the mainland; scow 42 being some 
distance from scow 40, and having its pockets still partially filled 
with mud, while scow 40 was bottom up, and with a hole extending 
across four of the bottom planks of the scow, each of thèse planks 
being 13 inches in width. This hole was about in the middle of the 
bottom of the scow, and penetrated the bulkhead or air chamber run- 
ning across the scow. Two of the pockets were forward of this bulk- 
head and two aft, and one of the doors from one of the pockets next 
to this air chamber or bulkhead was broken loose from its chain hing- 
es or fastenings; also the long chain running to the gear by which 
the doors were opened and closed was missing from the end of the 
door furthest from this air chamber. Thèse chains are some 28 feet 
long, and are at least 8 feet longer than the distance between the shaft 
and the lower corner of the door when the doors are open, and the 
door in question, still fastened by the chain nearest to the air chamber, 
was entirely out of the pocket where it belonged and over in the pocket 
beyond the air chamber, in such position that the corner of the door 
projected above the bottom of the scow, as she lay overturned on the 
beach, some 3 or 4 feet. It may be stated for the sake of clearness 
that each of the four pockets has two doors, about 20 feet long, 8 or 
9 feet wide, and 8 inches thick, made of oak, bound with several hun- 
dred pounds of iron, and of such weight that they will speedily sink 
unless supported. Thèse doors run fore and aft, and open from the 
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center downward; the chain hinges being upon the outside of each 
door, while the long chains running to the shaft are attached to the 
inside edges of the doors, which close on a Une approximately cor- 
responding to what would be the keel of the scow. 

The libelant has offered testimony to show that the day was stormy 
and the wind strong. The government observer in New York testi- 
fied that the wind increased from about 13 miles an hour in the fore- 
noon to 38 miles for the hour between 4 and 5 o'clock p. m., and the 
highest velocity for five minutes at 7 :52 p. m. was 40 miles an hour. 
Conditions of weather prevailed which the observer characterized 
as stormy, with a brisk wind, not severe enough to be called a hur- 
ricane or gale, coming from the northeast, and the gênerai direction 
of the wind was northeast. Storm signais were displayed at Govern- 
or's Island and at Sandy Hook at 3 o'clock in the afternoon of that day. 
The barometer was f alling during the day ; but when the scows passed 
Governor's Island, around noon, no storm signais were flying, and the 
condition of the laarometer was not such as to indicate a dangerous 
weather condition in the near future. The captains of the government 
patrol boats stationed ofE Sandy Hook to watch the movements of 
dumping scows estimated the wind in that neighborhood during the 
afternoon at about 15 miles an hour. The tide was low during the 
forenoon, and flood tide occurred about 9 :45 p. m., so that during ail 
the time in question the tide was running out, and the northeast wind 
in that locality would blow upon the port bow of a beat proceeding 
in the direction of the ebb tide. The captain of the government patrol 
boat testifies that this would cause a bad sea, and that the sea and the 
gênerai weather conditions that afternoon were such that in his opin- 
ion it would not be good seamanship to attempt to go to the dumping 
grounds southeast of the lightship with loaded scows. 

The testimony in the case shows that several other tows turned 
back at varions points, while one or two tows succeeded in getting out, 
but dumped short — that is, turned around and dumped before reach- 
ing Scotland Lightship; and the Catherine Moran, which has been 
mentioned before, as has been said, after losing one scow through 
the parting of the hawser, succeeded in getting out approximately near 
the Scotland Lightship, where the remaining scow was dumped. Capt. 
Keyes testified that while some distance away he saw the rear scow, 
that is 40-M, in tow of the Eugène F. Moran, laboring in the sea, 
and that she suddenly foundered and went out of sight, while the tug 
proceeded with the other scow some half a mile before turning around 
and going back to the scow. The captain, mate, and two deckhands 
upon the Moran testify that the first they saw of the occurrence was 
that scow 40 was keeled over to port, and that the scowman was waving 
his bat, upon which the captain finding out that the tug could not be 
brought around quickly, ordered the hawser eut and proceeded back 
to the scow, and just before reaching her, as has been said, the scow 
turned turtle to port, and the scowman was lest. 

The witnesses agrée that the scowman upon scow 43 was on the 
deck of his scow as they passed that scow on the way back to scow 40; 
but when they returned to scow 43 the scowman was gone. Peter- 
son, one of the deckhands upon the Eugène F. Moran, testifies that 
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scow 40 turned turtle, that then the hawser was eut, and the Moran 
went back. The captain of the Moran submitted a report, upon the 
17th day of January, four days after the accident, to the United States 
local inspectors, and made a second statement under oath upon the 
23d day of January, 1906, to the same board, both of which statements 
were placed in évidence, to the efïect that when the tug and tow had 
reached the outer fairway buoy in the South Channel, at about 4:15 
p. m. — 

"scow 40-M turned over wlthout any prevlous warnlng and for some reason 
unknown to the underslgned. Whereupon the hawser was eut between the 
leading scow and the tug, and said tug proceeded so as to pick up the cap- 
tain of the scow which had turned over, If possible." 

The libelant relies strongly upon thèse statements of the captain, 
and upon the testimony of the deckhand, Peterson, to show that the 
scow had overturned bef ore the accident was noticed by the tug ; and 
the libelant claims that the testimony of Peterson is worthy of more 
credence than that of the other witnesses from the Eugène F. Moran 
as given upon the trial. But it is a significant fact that Peterson 
(as well as ail of the other witnesses upon the Moran) testifies posi- 
tively to seeing the hole in the bottom of the scow, and also that one 
of the doors of the scow was broken loose and was sticking up out 
of one of the pockets, while the scow was floating around overturned 
immediately after the tug reached the neighborhood of this scow when 
looking for the scowman. This would seem to indicate conclusively 
that an accident of some nature had occurred of a sufficient character 
to cause the sinking and overturning of the scow prior to the time of 
that overturning, and places upon the libelant the burden of show- 
ing, not only that the accident was due to the weather, but also of 
showing that the hole in the bottom of the scow was not a sufficient 
cause, at least in the absence of any direct testimony that the sinking 
was due to the rough weather alone. 

The respondent produced a number of witnesses, who testified that, 
while the conditions were rough, no particular danger existed, and that 
the scow could proceed safely, although the turning back of other 
tows, and the difficulties experienced by ail tows which went down the 
bay that day, would certainly indicate that prudence might hâve been 
shown by turning around and not going to sea until the storm abated. 
The burden, however, is on the libelant to show that the storm, even 
if it were imprudent to take the chance, was the cause of the accident. 
It is not enough to prove that an accident is possible under certain con- 
ditions ; but the libelant must satisfy the court that the men in charge 
of the tug were négligent in proceeding, and it is believed that, aparr 
from the other explanation of the accident, this burden bas not been 
sustained. If it were clearly shown that scow 40 was overturned by 
the force of the wind and waves, or by the shifting of the scow's load, 
or loss of its equilibrium through action of the wind and waves alone, 
the only issue would be whether a prudent man would be guilty of 
négligence in attempting to proceed under such circumstances. It 
would not be sufficient merely to prove that care and a proper degree 
of prudence would suggest that it would be better to wait ; but the tes- 
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timony must go further and satisfy the court that such a prudent man 
would not hâve taken the risk, and should hâve reasonably antici- 
pated that an accident would happen. 

But, on the contrary, not only is it doubtful whether the conditions 
were such that it could be held to hâve been négligence in proceeding 
under the circumstances, but also an independent and sufficient cause 
bas been indicated in the hole in the bottom of the scow. Upon the 
trial the proctors for the libelant and respondent, as well as the court, 
went into a long examination as to the construction of the scow, and 
as to the parts which were missing, and the injuries which were 
shown at the time of repairs immediately after the accident. Thèse 
repairs included recajking and the restoration of some of the parts 
of the dumping apparatus, and the testimony shows that the pawl, 
or casting of which the pawl was a part, was missing from the ap- 
paratus connected with the door which had broken loose. It is im- 
possible to détermine whether this was due to the action of the scow- 
man, or to a break under some strain to which the shaft and chain 
had been subjected. But there is nothing to satisfactorily prove that 
the weather conditions, or any occurrence which should hâve been 
reasonably anticipated by the tug, were the proximate cause of the 
loss of this pawl casting, or of the overturning of the scow itself. 

The respondent contends in its answer that the scow struck an ob- 
struction, while upon the trial the explanation was suggested that, 
inasmuch as the depth of water at the point where the accident oc- 
curred was from 23 to 38' feet, the heavy door, weighing about two 
tons, hanging in a vertical position by the after chain, below the scow, 
might hâve been itself the obstruction which punched a hole in the 
bottom of the scow, as the scow, which drew at least 8 or 9 feet, surged 
up and down under the action of the waves; the length of the door 
being amply sufficient, if one end shovild strike the bottom, to cause 
the other end to strike the bottom of the scow as the scow came down 
between waves. 

But, be this as it may, the burden of proof upon the libelant of 
showing that the condition of the weather was such as to impute nég- 
ligence to the officers of the tug in proceeding does not seem to hâve 
been sustained, and the libel must be dismissed. 



In re LESAIUS. 
(District Court, M. D. Pennsylvanla. August 18, 1908.) 

No. 849. 

1. Bankeuptct— Okdee on Bankrtjpt to Subrendeb Pbopebtt— Evidence to 
Waebant. 

In determining whether or not a bankrupt merchant has property which 
he conceals and should be requlred to turn over to hls trustée, where he 
did not keep bocks showing his business transactions, the court may 
properly take into account goods which he is shown to hâve had on hand 
at a date shortly prior to his bankruptcy and such as he afterward 
bought, and charge him with such as are not reasonably accounted for. 



IN KE LESAIU8. 615 

,2. Same— NATtrBE or Oedeb. 

Proeeedlngs to requlre a bankrupt to tum over property to his trustée 
are directed to the recovery of spécifie property, and, where It Is found 
that he bas wlthheld property from hls estate, the order should requlre 
him to return such property, describlng It Is particularly as practlcable ; a 
gênerai description belng sufflclent in the case of merchandlse. 

8. S AME. 

A bankrupt merchant kept or produced no books from which his busi- 
ness transactions eould be ascertained, but he made a statement, six months 
prior to hls bankruptcy, glving the value of hls stock, which he testlfied 
was based on an inventory then taken ; and he was shown to bave purchas- 
ed goods afterward, which made the value of his stock so on hand and 
purohased before the bankruptcy about $15,500, more than $4,000 worth 
of which was wholly unaccounted for. He was shown to hâve stated to 
a créditer that he had the money in his pocket, and shortly after hls 
bankruptcy he started a new store in the name of his father which he 
conducted as manager ; his father belng a foreigner ignorant of the 
Engllsh language and worklng for a dollar a day. In which store goods 
were found which had been sold to him prlor to his bankruptcy. Held, 
that such évidence was sufflclent to show that he had fraudulently con- 
cealed goods to the value of at least $4,000 or their proceeds, and to 
justify an order requlring him to tum the same over to his trustée. 

In Bankruptcy. On certificate of W. L. Hill, référée, sur rule on 
bankrupt to tum over certain property. 

C. A. Van Wormer and M. S. Kaufman, for trustée. 
Ralph L,. Levy, for bankrupt. 

ARCHBALD, District Judge. On pétition of the trustée, a rule 
was entered on the bankrupt to show cause why he should not turn 
over certain property which was charged to be in his possession, and 
which he refused to account for. This rule has been pending near- 
ly two years, a delay which is not creditable to those who are respon- 
sible for it; certain books and papers also to complicate the matter 
having disappeared meantime. The référée discharged the rule, be- 
ing of opinion that, while there was strong suspicion that the bank- 
rupt had property which he withheld, there was not enough évidence 
to warrant an order. There is no discussion, however — nothing; in- 
deed, but the bare ruling — and the case is therefore to be disposed 
of without référence to it. 

On June 30, 1906, the time the proceedings in bankruptcy were in- 
stituted, Frank P. Lesaius, the bankrupt, was conducting a gentle- 
men's furnishing and clothing store at Providence, in the North End 
of Scranton, Pa. Until some time in the preceding April, he had had 
a second store at Pittston, some 10 miles distant, but a fire had oc- 
curred there April 5th, and, after adjusting the loss and having a so- 
called "fire sale" there for a couple of weeks, he moved what little 
was left of the stock to Scranton. In neither store did the bankrupt 
keep the usual store books, or, at least, if he did, except one or two they 
hâve not come into the hands of the trustée, and we are therefore 
left without the light which they would throw on the business, for 
which if any injustice results to the bankrupt therefrom, he will hâve 
no one but himself to blâme for it. According to the schedules filed 
by the bankrupt, the stock in the Scranton store turned over to the 
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trustée was worth approximately $3,200 and the fixtures $300, mak-^ 
ing $3,500. The appraisers put a valuation of $2,721.13 upon both' 
together, and they realized only $1,460 at public sale, after allowing 
the bankrupt his $300 state exemption. He also told the trustée that 
the stock was made up of odds and ends, and that he would net give 
$700 for it, ail of which throws serious doubt upon the estimate given 
in the schedules. He further claimed to hâve $3,000 of outstanding 
accounts due from customers, divided about equally between the 
Pittston and Scranton stores. But except as to $588.60, appearing 
on mémorandum slips kept by the bankrupt, there is nothing but his 
say-so to verify it. This, with two life insurance policies of $2,000 
each in favor of his family, constitutes the whole of the bankrupt's 
available property. 

In a statement made by the bankrupt to R. G. Dun & Co.'s Mercan- 
tile Agency six months previously he valued his stock on January 
1, 1906, in the Scranton store at $6,397.29, and in the Pittston store 
at $2,987.90, or a total of $9,385.19, not a large amount for two stores, 
nor beyond that which he is shown to hâve regularly carried. Tak- 
ing out his liabilities, which were some $5,900, he made out that he 
was worth the différence, $3,400. It is said that statements to mer- 
cantile agencies for the purpose of securing a financial rating are 
usually inflated, and are not to be relied on in conséquence. This is 
not the view taken in Re Greenberg (D. C.) 8 Am. Bankr. Rep. 94, 114 
Fed. 773, but quite the contrary. But, whatever grâce of this kind is 
ordinarily to be extended to such statements, it is testified by the bank- 
rupt in the présent instance that, before sending in the one in question, 
he took an inventory, and, upon his attention being directed to the fig- 
ures given in the statement, he reafïirmed their accuracy. It is also 
urged that they included bills due from customers; but he distinctly 
swears that they represent stock on hand. And as his total assets are 
stated at $10,010.19, which is $725 more than they aggregated, the 
accounts which he considered good — with regard to which he says 
that he endeavored to be conservative — ^may be taken to make up the 
différence. Since January 1, 1906, it is clearly established that his 
stock was augmented by merchandise to the extent of $6,111.95 ; this 
being proved by the invoices on file in his store, which were also sub- 
mitted to hiiji and their authenticity acknowledged. Putting togeth- 
er the amounts so shown, it makes a total of $15,497.14, which thus 
represents the merchandise which was in the bankrupt's hands at one 
time or another, from January 1, 1906, to the date of his bankruptcy, 
to say nothing of the $200 or $300 worth which he says that he bought 
for cash at the close when he no longer had any crédit. The ques- 
tion is how far it bas been accounted for. 

To get at how much by right should hâve been left at the last to 
be turned over to the trustée, the sales meanwhile are, of course, to 
be credited; which, had the usual books been kept, would appear by 
the merchandise account; but, in the absence of it, may be taken to 
be fairly represented by the cash received and paid out on trade ac- 
counts and for business and personal expenses, and the bills due for 
goods sold on crédit. It istrue that there was a fire in the Pittston 
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store in April, but the damage was not much, being mainly frotn smoke 
and water, and was no doubt covered by the insurance money receiv- 
ed — some $940 — especially as this was follo.wed by a "fire sale" for 
several days, which proved so successful that goods were carted 
down from the Scranton store to get the benefit of it, and, accord- 
ing to Goodman, resulted in nearly the whole of the Pittston stock 
being disposed of. Corroborative of this, it may be added that while 
just before the fire Lesaius declared to Goodman that he was in dif- 
ficulty, and would hâve to fail, and wanted the name of an attorney 
who would help him through, after it had occurred he came to Good- 
man again and said that he would not need an attorney, as he was 
going to get through on his insurance money. This money also in 
part at least was used to buy goods again, and to the extent that it 
was it got back into the business. Thé alleged loss by fire would 
therefore seem to be negligible. 

An account may therefore be stated against the bankrupt, as follows : 

He is to be charged with : 

Goods on hand January 1, 1906, as per statement to R. 6. Dun & 

Co $ 9,385 19 

Merchandise reeeived from Jan. 1, 1906, to June 30, as per In- 
Tolces on flle 6,111 95 

$15,497 14 
And he is to be credited with : 

Payments on trade accounts as per checks and notes. . $5,137 61 

Business expenses, ineluding rent of Pittston and Scran- 
ton stores, clerk hlre, Insurance, and gas bills 1,387 25 

Goods sold on crédit as per mémorandum slips on flle. . 588 60 

Drawn out or pald on personal account 790 17 

Goods sold after bankruptey proceedings had been in- 

stituted 300 00 

$ 8,203 63 



Balance $ 7,293 51 

Or, in other words, allowing every proper item of crédit to which 
the bankrupt is entitled, he should, according to this, hâve had stock 
and merchandise to turn over to his trustée of the value of $7,393.51, 
where at his own figures he had only $3,200, or on a more correct 
estimate probably not to exceed $3,000, a discrepancy of from $4,100 
to $4,300. 

There is no escape from the inexorable logic of thèse figures; and 
that we hâve a right to resort to them there can be no question. In 
re Salkey, 9 N. B. R. 107, Fed. Cas. No. 12,3-52; In re Schlesinger 
(D. C.) 3 Am. Bankr. Rep. 343, 97 Fed. 930; In re Deuell (D. C.) 
4 Am. Bankr. Rep. 60, 100 Fed. 633; In re Greenberg (D. C.) 8 Am. 
Bankr. Rep. 94, 114 Fed. 772; Boyd v. Glucklich, 8 Am. Bankr. 
Rep. 393, 408, 116 Fed. 131, 53 C. C. A. 451; In re Gerstel (D. C.) 
10 Am. Bankr. Rep. 411, 123 Fed. 166 ; In re Dry Goods Co., 13 Am. 
Bankr. Rep. 266, 133 Fed. 100; In re Cotton Co. (D. C.) 14 Am. 
Bankr. Rep. 194, 134 Fed. 477 ; In re Weinreb, 16 Am. Bankr. Rep. 
703, 146 Fed. 243, 76 C. C. A. 609 ; In re Leverton (D. C.) 19 Am. 
Bankr. Rep. 426, 155 Fed. 935. Otherwise, indeed, in many cases 
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we should be without remedy. In some respects, moreover, they are 
more favorable to the bankrupt than perhaps he is entitled to. For 
instance, while charging him with goods at wholesale or cost priées, 
he is credited with sales at retail without taking into account the sup- 
posée! profits which were no doubt considérable. Also he is allowed 
crédit for the forced sales made after the bankruptcy proceedings had 
been instituted, amounting to some $300, instead of being charged 
with thèse, together with $100 drawn eut of bank immediately pre- 
ceding that, as so much money received and unaccounted for, the only 
explanation of where it ail went to being the contemptuous one that 
he had "spent it nicely," or that it had gone for "car fares," "shoe 
shines," or "milk for the baby." And, again, he is not charged, as 
he well might be, with the goods bought for cash after bis crédit was 
gone, to which allusion bas" already been made, amounting to some 
$200, this having at the same time been allowed on the other side 
as a déduction. On the other hand, no crédit bas been given for the 
fixtures, estimated at $300; but there is reason for this, the fixtures 
not being merchandise nor paid for out of it, and this being a purely 
merchandise accounting. 

It is urged on behalf of the bankrupt that there were $3,500 of book 
accounts — r$l,500 at Pittston and $3,000 at Scranton — which, if al- 
lowed, would be almost enough of themselves to overcome the defi- 
ciency shown by the figures. But except to the extent of the mémor- 
andum slips which bave been considered and allowed — $588.60 — the 
existence of any such accounts is exceedingly doubtful. And, even if 
this were not so, there is nothing to show how long they had been ac- 
cumulating, and it is only as they represented sales made since Janu- 
ary 1, 1906, from which everything runs in this accounting, that they 
would be of any relevance. It is also said that the stock which the 
bankrupt had on hand in January, 1906, includpd old and shelf-worn 
goods, on which a déduction should be made of at least 20 per cent, in 
order to make the estimate a fair one. This may be possible, but un- 
fortunately there is nothing to substantiate it, and, on the contrary, 
it appears, as already pointed out, that the statement to R. G. Dun & 
Co., against which this is directed was based on an actual inventory, 
where the condition of the goods is supposed to hâve been taken into 
considération. It is also to be noted in this connection,, as it already 
has been in another, that, while the bankrupt is charged with the . 
goods traced into his hands at cost, he is credited with what he got 
for them, thus giving him the benefit of the profits made, which on 
$6,000 or $7,000 of stock disposed of may well be taken to offset any 
dépréciation on the rest of it, if, indeed, this is not too libéral. A 
point is also sought to be .made as to the running expenses, which 
amounted as it is said to $135 a month for four months at Pittston, 
and $275 a month for six months at Scranton. But into the Scranton 
estimate $75 a month is figured for the bankrupt himself, which is, 
of course, unwarranted; and the rent of the Scranton store, which 
was $50 a month, is also included, which the checks show was fully 
paid, as were the gas bills and a large part of the clerk hire, ail of 
which the bankrupt relies upon as part of the expenses which he would 
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have deducted, but hâve already been taken into considération in the 
crédits given. The alleged loss by the Pittston fire is also brought 
forward, but has been disposed of in what is said of it above. And 
there is finally claimed to be a discrepancy of over $1,200 in the amount 
at which the goods traced into the bankrupt's hands during the six 
months immediately preceding his failure are figured by the trustée 
beyond what they should be according to the évidence. But I have 
carefully gone over the items rehed on by the trustée, and the amount 
is to be increased rather than lessened. 

Where, then, has the stocl< disappeared to which is not accounted 
for? Nothing, of course, is to be made out of the dray load of goods 
which the policemen saw being carted away from the Scranton store 
in the nighttime. This was in April, and is explained by the bank- 
rupt as having been taken to Pittston after the fire to mix with the 
other goods and be disposed of to customers eager for supposed bar- 
gains, according to the practice which is sometimes indulged in. 
Neither is there anything that can be laid hold of in the évidence of 
overcoats and clothing being taken to the house of the bankrupt's 
father where they were seen by boarders, which was also in April. 
Nor is any stress in my judgment to be put on the checks given from 
time to time by the bankrupt to his brother, R. A. Lesaius, a prospér- 
ons retail butcher, in the same section of the city. The giving of thèse 
checks extends several months back of the period which is under sur- 
veillance, and is explained as a custom adopted by the brother for tak- 
ing care of his bills without having to do any banking; the money be- 
ing given to the bankrupt in exchange for his checks and the checks 
being used to pay with. This was certainly a peculiar practice, but, 
mdependent of the bankrupt or his brother, there is évidence to cor- 
roborate it, and there is no occasion, therefore, to call it in question. 
Much more significant is it that the bankrupt, after a few months in- 
terval, started up again in the same business ostensibly as manager for 
his father — a foreigner ignorant of our language and customs, work- 
ing for a dollar a day in a coal breaker — on money said to have been 
borrowed from différent members of the family. No doubt the busi- 
ness is carried on in the father's name, in which goods are bought and 
sold, and checks given. But the bankrupt dominâtes and controls 
it, and the father is evidently a mère figure-head, with whom in ail 
this time there has been no accounting. As the bankrupt significant- 
ly says, it was not necessary. Into this store, morcover, are traced 
goods which were sold to the bankrupt before his failure. Good- 
man, for instance, saw some of his shirts there and a couple of, boxes 
of balbriggan underwear, and Ackerman discovered several of his 
watches ; ail thèse articles being identified by unmistakable marks, and 
being handled solely by thèse parties, who have sold him nothing of 
the kind except what they did originally. It is true that thèse things 
do not amount to much, either in number or value, but the significance 
of finding them is that in no way could they have got into the new 
store except as they were a part of the stock of the old one, and it 
is fair to surmise from this circumstance that there may be others. 
It is suggested that they might have been bought from other retail- 
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ers, but this is altogether uniikely, nor, does the bankrupt venture to 
say so. Soon after his failure, also, when Goodman was trying to 
persuade him to settle with his Scranton creditors, Lesaius said that 
he had the money in his pocket, but that he was goihg to beat the Jews 
and would not pay them a cent. And at another time, talking with 
Goodman, with' whom he used to be quite friendly, referring to an 
offer of settlement which he had made him, he said that, if he (Good- 
man) had kept his mouth shut, he would hâve paid him, but that he 
had the "boodle" in his pocket, and after what the creditors had done 
in starting bankruptcy proceedings they could ail go to the devil. 
Again, also, when Goodman was talking with him about how the 
stock had run down and inquiring what had become of it, pointing out 
that no bills had been paid, he said that his lawyer advised him to 
sell ail the goods that he could and put the money in his pocket, in- 
timating that he had done so. Thèse circumstances of themselves, 
of course, amount to but little, and too much stress is not to be put 
upon what after ail may hâve been only idle boasting, but, taken in 
conjunction with the other facts in évidence which they confirm, the 
fraudulent character of the failure is disclosed and the wide discrep- 
ancy in the stock explained, dispelling any fear of doing the bankrupt 
injustice by misconstruing innocent transactions or holding him li- 
able as intended for that which was merely fortuitous. No doubt 
in cases of this kind an order is not to be made except with caution 
and upon convincing évidence lest a commitment for disobedience on 
contempt proceedings to follow should in effect be nothing more than 
imprisonment for debt which would not be justified. It is also to be 
kept in mind that the object is to recover tangible property, and not 
to punish as on indictment for a fraudulent concealment or abstrac- 
tion. Samel v. Dodd, 16 Am. Bankr. Rep. 167, M2 Fed. 68, 73 C. 
C. A. 254. But, allowing for ail this, I am constrained to find that the 
bankrupt has in his possession and conceals from his trustée goods 
and merchandise, part of his former store stock, of the value of at 
least $4,000, which he should be required to turn over. Whether he 
has the goods now which is not likely, or has converted them into 
money which is very probable, is not material. He is not relieved 
from the exigency of the rule or the obligation to produce them, be- 
cause of having disposed of them, perchance, while the proceedings 
were pending. He could not get rid in this way of the process of the 
law, once it had been duly started. The order it may be should be to 
turn over the goods, and not in the alternative to pay the value, the pro- 
ceedings, as just stated, being supposed to be directed to the re- 
covery of spécifie property. Samel v. Dodd, 16 Am. Bankr. 
Rep. 163, 142 Fed. 68, 73 C. C. A. 254. But that does not prevent 
its being measured by its value; that being the only way to indicate 
the extent of it. Neither is it necessary to do more than describe the 
property generally, as consisting for instance in the présent case 
of gentlemen's furnishings ând clothing, such as the bankrupt was 
carrying. To require greater particularity would make such pro- 
ceedings practically nugatory. Ripon Knitting Works v. Schreiber 
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(D. C.) 4 Am. Bankr. Rep. 299, 303, 101 Fed. 810. This would not 

be necessary even to convict upon indictment. 

The référée is reversed and the rule to show cause is made absolute, 
a formai ordcr to be prepared by counseL 



In re MONÏBLLO BRICK WORKS. 

(District Court, E. D. Pennsylvania. July 18, 190a) 

No. 2,922. 

BaNKEUPTCT— PEOVABLE OX-AIMS— CONTBACTS BT FOBEIOH COBPOIIATIONS— 

Failube to Oomplt with State Law. 

A Delaware corporation, whose principal business, which was autlioriz- 
ed by its charter, was the acquiring of stock in otber corporations and 
lendiug them money, wlilch maintalned its principal business in Pennsyl- 
vania, and there lent money to another corporation in which it owned a 
controlling Interest, taliing duebills tberefor, was dolng business In Penn- 
sylvania, and where it falled to comply with the requiremeuts of the 
Btate statute to entitle it to do business therein, such duebills are not 
legally enforceable and cannot be proved against the estate of the bor- 
rowing corporation in bankruptcy either by the lender or its assignée. 

In Bankruptcy. On certificate from référée concerning claim of 
Colonial Trust Company, trustée. 

Richmond L,. Jones and Charles Henry Jones for Colonial Trust 
Company. 

Wellington M. Bertolet, J. Howard Reber, and Duane, Morris, 
Heckscher & Roberts, for objecting creditors. 

J. B. McPHERSON, District Judge. The question presented by 
this certificate is whether the référée erred in permitting the Colonial 
Trust Company of Reading to prove its claim against the bankrupt, 
and to vote upon it in the élection for trustée. The claim rests up- 
on certain duebills given by the bankrupt to the United States Brick 
Company, a Delaware corporation, for money loaned; thèse duebills 
having been assigned by the brick company to the trust company as 
collatéral security for the bonds of the Delaware corporation, of 
which the trust company is the trustée under a formai indenture. Ob- 
jection was made to the claim on two grounds, of which the first is 
that the right of the trust company is no better than the right of its 
assigner, the brick company, and that the latter corporation could 
not hâve had a valid claim upon the duebills because the money was 
loaned in violation of the Pennsylvania statutes, which forbid a for- 
eign corporation to do business in the state until it has complied with 
certain definite requiremeuts. It is conceded that the brick company 
did not comply with thèse statutes, and the question therefore is wheth- 
er it was "doing business" in Pennsylvania when it loaned the money 
to the bankrupt. The following excerpts from the report of the réf- 
érée will give the facts upon which his décision was based: 

"The United States Brick Company was Incorporated in Delaware about 
the middie of November, 1904. 

"A certifled copy under seal of the Secretary of State of Delaware of the 
certificate of Incorporation of the United States Brick Company, which was 
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offered In évidence, shows the nature of Its business and Its objecta and 
purposes. In brlef, thèse purposes were: (a) To manufacture and sell brick 
tiles, etc., and ail other articles of commerce made In whole <jr In part of 
clay, shale, sllica, or other kindred substances; to purchase oï acqulre pat- 
ents or Ucenses, and Issue stock therefor ; to purchase mines, manuf actorles, 
and other property necessary for Its business, or the stock of any companies 
owning mines, etc., and any other property necessary for Its business, and 
issue stock therefor; to Issue bonds, certlficates of Indebtedness, notes, etc., 
and to sell the same; to guarantee payment of flxed charges or dlvidends of 
any corporation; to buy and hold, pledge, sell, or otherwlse dispose of 
shares, bonds, certlficates, notes, or other securltles, obligations, or contracta 
of any corporation, etc., and to exercise the rlghts of stockholders as to 
stock purchased ; to contract for the acquisition of real estate, stock, or se- 
curltles elther for money or for capital stock of the company ; to leave, buy 
sell, mortgage, etc., real and personal property; to do ail thèse thlngs In any 
part of the world; (b) to manufacture, purchase, or otherwlse acqulre, to 
hold, own, mortgage, pledge, sell, asslgn and transfer, or otherwlse dispose 
of, to Invest, trade, deal in, and deal with goods, wares, merehandlse, and 
property of every class and description ; (c, d, e) to enter Into, etc., contracta 
of every klnd with any person, flrm, or corporation, and take, make, accept, 
Indorse, discount, exécute, and issue promissory notes, blUs of exchange, 
warrants, bonds, and other negotiable or transférable Instruments. 

"The United States Brick Company was composed almost entirely of 
résidents of Berks and surrounding counties In Pennsylvanla, and the greater 
part of its stock was held by thèse persons. 

"It has an office In Wllmlngton, Del., whlch is used, together with a large 
number of other Delaware corporations, only for the purpose of holding 
annual meetings of sto<?kholders. 

"Under its charter It purchased nearly ail of the stock of the Montello 
Brick Works, bankrupt, and a controUing Interest In the stock of several 
other corporations In Pennsylvanla and New York. 

"This was practlcally ail of its corporate purposes that It exerclsed elther 
In this State or In any other, unless loans of money, to be referred to later, 
were an exercise of its corporate objects and purposes. 

"It never engaged actlvely In the manufacture of brick or other clay pro- 
ducts. 

"It exerclsed Its corporate objects chlefly In the acquisition of controUing 
Interests In varions companies actlvely engaged In the manufacture of brick 
and kindred products. 

"Its meetings of directors were held In Phlladelphia and Eeadlng at the 
offices of the Montello Brick Works, the offices of the bankrupt. 

"Its books were in the custody of Its executive officers and clerks at sald 
offices In Readlng, Pa., and ail the clérical work on thèse books was done 
there. 

"It deposlted its moneys In the First National and Penn National Banks 
and the Colonial Trust Company, ail Readlng banks. 

"The United States Brick Company, by a deed of trust executed December 
21, 1004, conveyed to the Colonial Trust Company of Readlng, trustée for 
bondholders of the sald United States Brick Company, ail the stoclc of the 
Montello Brick Works that it held in order to secure the bonds issued. It 
also agreed in sald deed of trust with the trustée to asslgn any évidences of 
Indebtedness whlch It might receive from time to tlme from the Montello 
Brick Works for moneys advanced to It, also as collatéral securlty for the 
bonds Issued. 

"The United States Brick Company at various times loaned money to 
the Montello Brick Works, for whlch it received duebills, 14 In number, ail 
dated Reading, Pa., beginning with March 31, 1905, and endlng with April 
14, lOOG, the total face value of whlch Is $266,500, and the Interest to De- 
cember 10, 1907, Is $37,724.67, maklng a total of $304,224.67. Thèse duebills 
the United States Brick Company assigned by a séries of asslgnments, each 
covering one or more of said duebills, to the Colonial Trust Company of 
Riendlng, Pa., as trustée for the brick company bondholders. Thèse ass'gn- 
nieuts covered a perlod from the 26th of August, 1905, to the SOth of Aprll, 
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1906, anfl Include ail the duebllls. The money advanced was deposlted lu 
Beading banks and drawn on by check, which were wrltten and signed at the 
office of the company in Reading. Ohecks were delivered to the bankrupt In 
Reading and the duebllls were received in Reading. In fact, each loan or 
advance of money was made in Reading, and the dueblU received for each 
one was a Pennsylvanla contract. I find, in short, that, excepting the in- 
corporation of the United States Brick Company, and the signing of the 
deed of trust by the company at Wilmington, Del., nearly ail the thlngs that 
the United States Brick Company did were done in Pennsylvanla, and thèse 
thlngs no more than hâve been hereinbefore found. 

"I do not find that the United States Brick Company did anythlng in 
Pennsylvanla, excepting to obtain and exercise control of certain Pennsylvanla 
corporations, includlng the bankrupt, and to lend money to the corporation 
whose stock It owned largely or in part. 

"I further find as a fact, and It Is admitted by the claimant, that the 
United States Brick Company never complied with the act of April 22, 1874, 
regulating certain duties of foreign corporations." 

Thèse facts are not disputed; and upon them the référée rested the 
conclusion that the brick company was not "doing business" in Penn- 
sylvania, relying upon Construction Co. v. Winston, 208 Pa. 469, 57 
Atl. 955, and holding that lending money was not the business of the 
brick company, and therefore that, as it did not exercise its corpor- 
ate power in the state of Pennsylvania by making the loans in ques- 
tion, it did not fall within the provisions of the statutes. With this 
conclusion I am unable to agrée. The brick company has an omni- 
bus charter, under which it can do many things ; but for présent pur- 
poses it is enough to note that it was undoubtedly organized for the 
principal object of doing just what it proceeded to do, namely, to ac- 
quire the stock of the bankrupt, and to lend it money to carry on the 
opération of brickmaking under certain patents. This, in a few 
words, is the essential fact of the présent controversy, and to state 
it is équivalent to drawing the conclusion. The Suprême Court of 
Pennsylvania and the Court of Appeals of the Third Circuit unité 
in deciding that, when a foreign corporation exercises its charter 
powers in the state, it is "doing business" therein, and that it cannot 
recover upon contracts made in the exercise of such powers, unless 
it has complied with the provisions of the Pennsylvania statutes con- 
cerning registration and other matters. As thèse duebills are the évi- 
dence of contracts made by the brick company in furtherance of the 
principal object for which it was incorporated, it follows inevitably 
(as I think) that it could not hâve recovered upon them in a suit against 
the bankrupt, and, as they are not negotiable instruments, it could 
not escape the conséquence of its violation of the Pennsylvania law 
by the device of assigning them to the présent claimant. 

The décision of the référée is reversed. 
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In re MONTELLO BRICK WORKS. 

(District Court, B. D. Pennsylvania. July 20, 1908.) 

No. 2,922. 

1. Landloed and Tenant— Fobfeittjee of Leasb— Waiveb bt Keckipt oï 

Rent. 

A lessor, who receives rent after a forfelture of the lease, thereby 
waives the forfelture, and the lease Is restored to Its original force and 
efCeet. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 32, Landlord and 
Tenant, § 345.] 

2. Same— Lease Constetjed— Right to Remove Tbade Fixttibes. 

A lease for a long term of years, which provlded that at the expira- 
tion of the term, or its earlier termlnatlon as therein provlded, the 
lessee should surrender the premlses "in good order and condition, with 
ail improvements, additions and extensions without any compensation 
to be paid for said Improvements, additions and extensions," did not vest 
title to such improvements, etc., in the lessor, when they were made, but 
only to such as remained when the lease was terminated, and such 
provision did not affect the right of the lessee to remove trade flxturea 
during the term or while the lease remained in force. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 32, Landlord and 
Tenant, Jl 577-5S4.] 

8. Fixtuees— Buildings— "Tkadb Fixtuees." 

In the absence of an agreement to the contrary, a lessee may remove 
fixtures which it places on the leased premlses for trade purposes while 
the lease is in force, and such fixtures Include not gnly machinery, but 
buildings erected for trade purposes. Under a lease of premlses for a 
long term of years to be used for manufacturing purposes, a building 
erected for a manufacturing plant is a trade fixture, which the lessee 
may remove during the term, regardless of its size or the materlals of 
which it is made. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Fixtures, S 62. 

For other définitions, see Words and Phrases, vol. 8, p. 7042.] 

In Bankruptcy. On certifîcate of review. 

Harry P. Kantner, for trustée. 

Richmond L. Jones and Charles Henry Jones, for landlord. 

Arthur G. Dickson, for Fourth St. Nat. Bank of Philadelphia, 
a créditer. 

Wellington M. Bertolet and Duane, Morris, Heckscher & Roberts, 
for other creditors. 

J. B. McPHERSON, District Judge. The motion to quash the ap- 
peal or certifîcate of review allowed by the référée on May 9, 1908, 
from his décision entered on March 20th, is refused. This appeal, 
however, has in effect been superseded by the subséquent proceed- 
ings before the référée. The forfelture of the lease, upon which the 
décision appealed from was rested, was afterwards waived by the 
lessor, and the status quo was thereupon restored by its voluntary ac- 
tion. For this reason the technical objections raised by the motion 
to quash scarcely merit considération. Moreover, the question sought 
to be raised is involved in the certifîcate granted to review the order 
entered on May 16th, and one ruling will dispose of both appeals. 
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The facts upon which the présent controversy tums are thus stated 
in the report of the learned référée (Samuel E. Bertolet, Esq.) : 

"On Aprll 21, 1908, EMward D. Trexier, trustée of the bankrupt, flled a 
petltioa praylng for leave to sell 'buildings, machines, angines, bollers, etc., 
known as trade fixtures, whlch were erected upon and attached to the lease- 
hold premises of the bankrupt during the term of the lease entered into 
between the Montello Brick Company and the Montello Brick Works, dated 
January 1, 1903.' A full llst of said fixtures, improvements, additions, and 
extensions, excepting the buildings, appears in the inventory *and appralse- 
ment filed in this case. It was ordered that April 28, 1908, at 10 o'clock a. 
m., should be flxed for a hearing on the trustee's pétition. On Aprll 28th, 
the trustée and certain creditors appeared before the référée. There also 
appeared the Montello Brick Co., lessor, and flled objections to the granting 
of an ordèr of sale to the trustée. The pétition and objections were heard at 
the same time. 

"It is my belief that ail the facts whlch hâve appeared in thls case, whether 
admitted by ail the parties or shown by testimony, may be taken into consid- 
ération, together wlth such addltlonal facts whlch w.ere submitted to the 
référée at the hearing on the pétition. I belleve this, because the whole 
matter.ls, after ail, only one case, and a court of equity has authorlty to take 
a gênerai birds-eye vlew of ail the facts brought out in a case. Most of the 
facts whieh I am about to flnd were either admitted or practlcally uncontra- 
dicted. No fçcts wiU be found, however, whlch were not testifled to in the 
présence of the Montello Brick Ctompany, the principal party appearing 
agalnst the trustee's application, or admitted by It. 

"I find the facts to be as follows: 

"On January 1, 1903, Montello Brick Company leased to Montello Brick 
Works, the bankrupt, a number of tracts of land In Berks and Montgomery 
countles, on some of which were located brick manufacturing plants. Those 
in Berks county were called Vinemont, Montello, and Wyomisslng, and that 
In Montgomery county was called Perklomen. 

"The lease also demlsed certain tracts of land on whlch no buildings 
whatever were erected. One was a tract of farm land containing about 30 
acres. 

"The lease also demlsed the maehlnery, tools, and other personal property 
then in and about the varions plants named, with the real estate, and an in- 
ventory of the maehlnery, tools, and other personal property was attached to 
the lease and made part thereof. This inventory shows such property as hav- 
Ing been located at Vinemont, Montello, Wyomisslng, and Perklomen plants. 

"The lease provlded, among other things, that the lessee should keep the 
demlsed premises in good order and repair, and should replace ail maehlnery 
and buildings worn out or destroyed. 

"The term was for 990 years. 

"The lessee agreed to pay an annual rental of $63,000. The intent was that 
each stockholder of the lessor company — there being $1,050,000 worth of 
stock outstanding — should recelve a net sum equal to 6 per cent, upon the 
capital stock, and to that end the rental aforesald was to be dlvlded, and 
payment made by the lessee as follows (quoting from page 14 of the lease): 
'On the Ist days of January and July of each and every year $15,000 shall be 
pald to the holders of the preferred capital stock (10,000 shares, at $50 each), 
being at the rate of 3 per cent on $500,000, or $1.50 on each share thereof ; 
and, on the Ist days of Aprll and October of each and every year $16,500 
shall be pald to the holders of the common capital stock (11,000 shares, at 
$50 each), being at the rate of 3 per cent, on $550,000, or $1.50 on each share 
thereof, excepting the first payment on the Ist day of April, A. D. 1903, 
whlch, being but three months after the commencement of the lease, only one- 
half of the semlannual payment provlded for the common capital stock will 
be due and payable. , Montello Brick Company shall furnish a llst of Its 
stockholders, with the post ofllce address of each of them, to Montello Brick 
Works 15 days before every quarterly divldend period, and Montello Brick 
Works shall pay such divldend dlrectly to the stockholders by mailing a 
check to each of them to the address glven on sald llst' 
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"On page 16 ot the lease between the parties, It was provlded that: 'In 
case of the bankruptey or Insolvency of Montello Brick Works resultlng in 
the appointment of a receiver of the demised premlses, or lu case the con- 
trol of Montello Brick Works In the demised premlses shall be vested by 
judlclal sale In an assignée, then thls lease and the term thereof shall, at 
the option of Montello Brick Company, cease and détermine, and Montello 
Brick Company shall Immediately, at this option, be entltled to take posses- 
sion of the demised premlses, and, if Montello Brick Company shall elect to 
take possession of the premlses, the same shall not pass Into the possession 
of such receiver or assignée.' 

"On page 17 of said lease, covenant 2 provlded that: 'If Montello Brick 
Works shall make default of the payment of any installment of rent hereby 
reserved for a period of 30 days after the same becomes due and payable, 
or In the performance of any of Its covenants herein contained, then and 
in any such case, Montello Brick Company may at its option forthwith dé- 
clare this lease forfeited and at an end, any law or custom to the contrary 
notwithstanding, and thereupon ail the rights of Montello Brick Works, 
under this Indenture or otherwise howsoever, as well to the hereby demised 
premises as to ail improvements, additions, and extensions made or to be made 
by Montello Brick Works, shall absolutely cease and détermine, and the 
same, together with ail the rights, privilèges, and franchises of Montello 
Brick Works and ail the property, real and Personal, of Montello' Brick 
Works, In Upper Providence township, Montgomery county, and in Spring 
tovynshlp, Berks county, Pa., shall absolutely vest in Montello Brick Com- 
pany, free and clear of ail claims and demands whatsoever,' without any 
further action or acts of transfer or other compensation to be paid therefor, 
and Montello Brick Compiiny may recover possession of the premises with 
ail the improvements, additions, and extensions, as though the same had been 
originally constructed by and belonged to it,' etc. 

"On page 19 of the said lease, it was provlded In covenant 3 that: 'At the 
expiration of the term hereby created, or earlier termlnatlon in the way herein 
provlded, Montello Brick Works shall return and surrender to Montello 
Brick Company the demised premises In good order and condition, with ail 
Improvements, additions, and extensions without any compensation to be paid 
for said improvements, additions, and extensions by Montello Brick Company.' 

"Under this lease the lessee, now bankrupt, took possession of the premises 
described therein and ail the Ijrlck manufaeturlng plants with the machlnery 
and other property mentloned in the Inventory attached thereto. 

"The lessee In the period between January 1, 1908, and the date of Its 
bankruptey, at varions times, expended large sums of money for construction 
of buildings and for machlnery. 

"This money was expended as follows: 

"A flre partlally destroyed the Perkiomen plant, and $26,726.65 was spent 
In replacing the same. A flre also destroyed the Wyomissing factory, and 
$91,187.56 was spent in replacing the same. The sum of $27,477.96 was spent 
in additions upon the Montello plant, whlch eannot be eeparated from the 
original demised property without completely destroylng the same. No Im- 
provements were made at the Vlnemont plant. The lessee also purchased a 
Thew automatlc steam shovel, costing $3,600, which Is put on the Wyomissing 
premises, and which is still there. This steam shovel was not purchased to 
replace property leased, but was purchased for use lu the brick-making 
business. 

"The bankrupt lessee, some time after January 1, 1903, erected on the 
30-acre tract above mentloned, located a short distance from the Perkiomen 
plant in Montgomery county, which it had leased to the Montello Brick Com- 
pany, a large factory, built of brick foundatlons and a superstructure of wood 
and iron girders and corrugated Iron sides, and roof made of the usual rooflng 
materials, and other buildings annexed thereto built on brick or stone 
foundatlons with a frame superstructure. Into thls factory building were 
placed brick burning kilns, railroad tracks, and machlnery pertalning thereto, 
and into the buildings adjoinlng were placed brick-making machlnery and a 
complète power plant consisting of engines, boilers, etc. As a whole, thls 
structure was a brick-manufacturlng plant, and was Intended and used 
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by the lessee for the carrylng on of the lessee's business, whlch was the 
manufacturing of brick and other clay products. The buildings, lîiins, and 
certain machinery belonging thereto were put up at a cost to the lessee 
of $613,813.79. The brick-maklng machinery, power plant, conslsting of en- 
glues, boilers, trackage, etc., and ail other machinery appurtenant to the plant 
proper. were purchased and put in place by the lessee at a cost to it of 
$156,784.31, a total expenditure of $770,598.10. Thls plant was called the 
Oaks plant. 

"In connection wlth the Oaks plant, and to be used therewlth, the lessee 
bought on or about December 31, 1903, a steam shovel, at a cost of $.5,300, 
and on or about December 31, 19M, another steam shovel at a cost of $5,300. 
Both thèse steam shovels were purchased by the lessee and used in lessee's 
business. Both remained on the premises. 

"On or about October 31, 1907, ereditors of the Montello Brick Works, 
lessee, filed a pétition praying that it be adjudged a bankrupt. A receiver 
was appointed the same day. On December 10, 1907, the sald lessee was ad- 
judged a bankrupt. 

"On January 1, 1908, an installment of rent, amounting to $21,000, for the 
perlod from October 1, 1907, to January Ist, 1908, fell due. The Montello 
Brick Company, lessor, did not at any time make demand for this rent, in 
any way; nor did it furnish lessee a list of lessor's stockholders within ten 
days of said January 1, 1908, as provided in the lease. On January 4, 
1908, the lessor's board of direetors passed a resolution directlng its prési- 
dent to notify the bankrupt lessee that if default in the payment of the Janu- 
ary Ist rent continued for 30 days, the lessor would déclare the lease forfeited 
and proceed to exercise ail its rights, etc., under section 2 of said lease. 
This "notice, wlth a copy of the resolution, the président of the lessor Com- 
pany sent by mail to the bankrupt lessee, and the latter received it on the 
same day. The lessee did not pay the rent, and on February 29, 1908, the 
lessor's board of direetors passed a resolution exerclsing the option agreed 
on in section 2 of the lease, and declared the January 1, 1903, lease forfeited 
and at an end, and directed the président to forthwith recover possession of 
the demised premises with improvements, additions, and extensions, as pro- 
vided by the lease. A copy of this resolution was served on the président 
of the bankrupt's lessee on February 29, 1908. A trustée of the lessee havlng 
been appointed on February 13th, a copy of the resolution was also served on 
him. The lessor did not enter the demised premises at any time to take 
possession, nor take steps to recover possession. 

"Up to this tline the trustée did not assume the January 1, 1903, lease as 
an asset of the bankrupt's estate, declaring that he would not do so unless 
directed by the ereditors. Pending the appointment of the trustée, an in- 
ventory and appraisement of ail the machinery, tools, and other personal 
property of ail kinds in possession of the bankrupt, whether demised by.the 
1903 lease or not, was made by the receiver and flled with the référée. The 
trustée when appointed assumed thls inventory and appraisement as correct 
and took it for his own. It has been offered in évidence and shows in détail 
the various items of machinery which go to make up and are located at the 
various plants operated by the bankrupt. It does not, however, contain an 
inventory and appraisement of any of the buildings. On February 19, 
1908, the trustée presented his pétition for leave to sell ail the property of 
the bankrupt. He allèges that ail the machinery and other personal property 
purchased by the bankrupt lessee after January 1, 1903, and used in its 
business of manufacturing brick, and that ail the buildings erected on land 
demised by the 1903 lease, excepting replacements of property demised by 
the aforesaid lease, belonged to the lessee and could be removed and sold 
by the lessee or its trustée, as trade flxtures. This pétition was heard on 
Mareh 6, 1908. The Montello Brick Company, lessor, then appeared and ob- 
jeeted to the granting of the order of sale. It alleged that it had legally 
forfeited the lease between it and the lessee, and, showing the facts relatlng 
thereto as herelnbefore found, it claimed that the lease was at an end, and 
that the lessee had no title to the property sought to be sold. Believing that 
the forfeiture had been legally effected, the référée decided that the trustée 
could not sell any of the property demised by the 1903 lease, with the im- 
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provements, additions, and extensions thereto, and found ail such to belong to 
the lessor. Tbe trustée was permltted to sell property net on the leased 
premises at the date of the forfeiture, and such personal property on the de- 
mised premises whlch was not a necessary part thereto, or such as could net 
be included under the term 'improvements,' etc. An order to this effect was 
entered March 18th, permitting the trustée to sell property therein referred 
to on Aprll 2d to 8th. 

"An examination of the bankrupt was held on March 27, 1908, and at 
thls time the fact flrst appeared that the lessor had not made demand for the 
rent, that It had not furnished the lessee wlth the list of the lessor's stock- 
holders 10 days prier to January 1, 1908, as required by the lease. The fact 
also then appeared that the trustée had not re-entered upon or taken posses- 
sion of the premises after the forfeiture had been declared. A motion made 
on that day on behalf of the trustée, asklng for a rehearing of the trustee's 
pétition to sell and for an amendment to the order, so as to include permission 
to sell trade flxtures, was denied by the référée ; he at the tlme believlng that 
the additlonal facts found were not sufflcient to warrant changlng the order of 
March 18th. 

"At the meeting of ereditors held Aprll 2, 1908, the creditors moved that the 
référée call a spécial meeting to détermine whether the trustée should tender 
payment of the rent due to Aprll Ist by the bankrupt lessee to the Montello 
Brick Company and assmne the lease. This motion was carried by an almost 
unanimous vote of the creditors présent and voting, and Aprll 16th, at 10 
o'clock a. m., was flxed for the spécial meeting. Of thls meeting due notice 
was given to ail creditors and parties interested. On Aprll 16th, the spécial 
meeting of creditors was held, and the bankrupt, the trustée, sundry creditors, 
and the Montello Brick Company appeared. The resolution was made and 
passed by creditors présent and voting, dlrecting the trustée to tender to the 
Montello Brick Company, whose président and counsel were présent at the 
meeting, the rent due to date under the lease between the parties, and also 
that the trustée assume the lease. The trustée, In pursuance of thls resolution, 
assumed the lease, and tendered $38,000, the amount of rent due, to the 
président of the Montello Brick Company, lessor, who deellned to accept the 
same before conferrlng wlth the dlrectors of his company and recelving their 
authority. On Aprll 18, 1908, there appeared voluntarlly before the référée 
the trustée and his counsel and the Montello Brick Company, by A. J. Brum- 
bach, président and acting treasurer, wlth Its counsel. The Montello Brick 
Company, lessor, expressed Its'wUlingness to accept the tender of rent made 
by the trustée on Aprll 16, 1908, the lessor by its président and acting treasurer 
agreed to accept the certifled check in accordance with the tender made on 
Aprll leth and the trustée thereupon delivered the check for $38,000, and 
said A. J. Brumbach, président and acting treasurer, recelved the same for 
the Montello Brick Company and signed a voucher therefor. Thls was done 
in the présence of, and wltnessed by, the référée. 

"On Aprll 21st, as stated before, the trustée renewed his application for 
authority to sell the Improvements, additions, extensions, etc., as trade flx- 
tures belonglng to the lessee, stating that he had assumed the lease, that the 
lessor had walved the forfeiture of February 29th, if there had been one, 
and that he was legally eutltled to sell or remove the trade flxtures belonglng 
to the lessee. He, accordingly, flled this pétition. The pétition was heard on 
April 28th, when the trustée, creditors, and the Montello Brick Obmpany, 
lessor, appeared. The lessor filed objections In writiug to the pétition of the 
trustée, and the objections were heard wlth the pétition. The additlonal 
testimony then Introduced bas been included in the foregolng flndings." 

Upon the foregoing facts, the référée decided that the order asked 
for by the trustée should be made, and gave the following reasons for 
his décision: 

"1. The forfeiture of the lease effected by the Montello Brick Company, 
lessor, on February 29, 1908, if valid, whieh is very doubtful in the light of the 
new facts submitted on March 27th, was walved by the acceptance of rent 
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whlch accnied after the forfelture. The lease is therefore not forfelted, but 
Is In force as from the beglnnlng. 

"2. A lessee may remove fixtures whlch It places on leased premlses for 
the purpose of carrying on its trade and business, during the term of the 
lease, unless the parties, to wlt, the lessor and lessee, agrée in thelr lease to 
the contrary. 

"8. The Montello Brick Company, lessor, and the Montello Brick Works, 
lessee, did not in their lease of January 1, 1903, agrée that the lessee might 
not remove trade fixtures, and said lease does not prevent the removal of 
trade fixtures by the lessee. 

"4. The trustée in bankruptcy, having assumed the lease whlch the bank- 
rupt entered Into with the Montello Brick Company, has ail the rights, as 
well as the obligations, which the bankrupt had under the lease. 

"5. The property purchased by the lessee and installed in or about the 
Montello, Wyomissing, and Perklomen plants was replacements and addi- 
tions, and was not trade fixtures. Therefore it belongs to the lessor, ex- 
cepting the Thew automatic steam shovel located on the Wyomissing premlses, 
In Spring township, Berks county, which is a trade flxture, if not absolute 
Personal property, and is the property of the lessee or its trustée. 

"6. The factory building and the appurtenances thereto, with the kilns, 
brick manufacturing machinery, and power plant, Ineluding engines, boilers, 
and ail other machinery appurtenant to the plant called the Oaks plant, Is a 
trade flxture, and is the property of the Montello Brick Works, lessee, and 
might hâve been removed by it during the term, and may therefore be removed 
and sold by its trustée. 

"The two steam shovels purchased on December 31, 1903, and on December 
31, 1904, at a cost of $5,300 each, and located on or about the Oaks premlses, 
are trade fixtures, if not absolute personal property, and belong to the lessee, 
and can be removed during the term of its lease, and therefore can be removed 
and sold by its trustée. 

"Owing to the important results llkely to follow from the foregoing con- 
clusions, I consider it proper to give my reasons and authorlties for them. 

"The first conclusion Is based upon the law laid down In Johnson v. 
Lehigh Traction Co., 130 Fed. 943. This oase was decided in 1904 in the 
United States Circuit Court, Third Circuit. Judge McPherson there agreed 
with the conclusions of the master in that case, the important faets of which 
are siœilar to those in this case, was illégal and invalld, and It was especially 
held there that, if the lessor recelves rent accruing after the forfelture, the 
forfelture, although valid in itself, is therefore waived. The conséquence 
must be that a forfelted lease In which the forfelture has been waived is 
restored to its original force and effect. 

"In an opinion and order filed March 18, 1908, the référée, with the facts 
as then before him, and on the authority of Isman v. Hanscom, 217 Pa. 133, 
66 Atl. 329, decided that the forfelture of the lease by the lessor of February 
29th was valid and légal, and the results following from that décision were 
embodied in the order filed. Whether the référée erred then, and subsequently 
when with additional facts on March 27th he refused to amend the order, 
does not matter now. It may be that error was commltted when a rehearing 
and amendment was refused on March 27th. Leave was, however, glven to 
renew the motion later, If the facts warranted. The trustée In the présent 
pétition has, in effect, renewed his motion, and the question of forfelture 
being out of the case, under the facts as now existing, an entirely new situa- 
tion is presented. 

"The second conclusion is so axlomatlc in its nature, and has become such 
an elementary princlple of the law of landlord and tenant, that it Is unneces- 
sary to cite authorlties to sustain it. 

"The third conclusion, on account of the results llkely to follow it, is the 
most important as affectlng the rights of the lessor and the lessee In this 
particular case. The Montello Brick Company, lessor, and the objector hère, 
relies upon the authority of Isman v. Hanscom, 217 Pa. 1.33, 66 Atl. 329, to 
sustain its objections. I believe, however, that that case is clearly dlstln- 
guishable from this. The objector dépends upon the third section of Its 
lease, found on page 19, for Its right to Invoke the authority of the case of 
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Isman v. Hanscom. Let us compare the language of the lease In the Isman 
Case with the language upon whlch the objecter relies In Its lease, and dls- 
cuss each In turn. In the former the lease provided as follows: 

" 'And the said lessees shall not make any altérations, additions or Im- 
provements to the hereby demised premises without flrst havlng the consent 
in writing of the lessor, and after sueh consent having been given ail altéra- 
tions, additions and Improvements made by either of the parties hereto upon 
the premises, except movable furniture put in at the expense of the lessees, 
shall at the option of the lessor remain upon the premises at the expiration 
or sooner détermination of the lease, and be surrendered with the premises, 
without molestation or injury, and become the property of the lessor,' etc. 

"With this contract before it, the court held, and very rlghtly so, that the 
question of trade or tenant flxtures need not lie considered, because the con- 
tract between the parties had determined the ownership of ail the property in 
question excepting only movable furniture put in at the expense of the lessees. 
It held, and the case means, that as soon as any altérations, additions, or im- 
provements were made upon the premises, they were, at the option of the 
lessor, to remain there at the expiration of the lease and become the property 
of the lessor. It is difBcult to see how the court could hâve arrived at a 
différent conclusion with this language before it. Its opinion malses no new 
law, but conflrms what the cases for 50 years and more had decided, viz., 
that where the lessee agrées that improvements which he may malje upon 
leased premises shall remain there and become the property of the lessor, that 
contract Is binding upon him and is the law between the parties. In the Is- 
man Case, the lessee in so many words gave the lessor an option upon the 
improvements, etc!, made upon the premises, and that option was that the 
lessor might elect at any time during the term of the lease whether or not 
he desired that the Improvements made on the premises by the lessee should 
remain and be Irremovable by the lessee, and he gave the lessor the option 
to Ray at any time during the term of the lease whether or not the lessor 
desired to take property in the Improvements, etc. It is striking to notice 
that the court in its opinion lays partieular stress upon the words 'at bis oi>- 
tion,' in connection with the words 'shall remaiu upon the premises at the 
expiration of the lease and become the property of the lessor.' If I give an 
option upon property or upon the title to property with or without considéra- 
tion, which option may be exercised at any time during a certain period, It 
must, of course, follow that I hâve fixed my own and the other party's rights 
to such property, and It would be impossible for me to take it away and sell 
it before the time had expired within whlch the option given could be exer- 
cised. As said before, It is difficult to see how the court could hâve decided 
otherwise from what it did in the Isman Case, and the law there stated Is 
a well-recognized principle of the law of iandlord and tenant. 

"It must further be noticed that the court says the Important and control- 
ling question arising out of the construction of the lease between the parties 
is that the lease determined the ownership of the property, and that the rights 
of the parties thereto dépend entirely upon the proper interprétation of the 
instrument. We thus see that every case must be decided by the Interpréta- 
tion of its own lease, and that the words In the opinion, 'if the lease had been 
sllent as to the ownership of the varions items of property in dispute,' can- 
not mean that the mère référence In any lease to improvements, additions, 
and altérations Is a brealiing silence on that subject, and, with no further 
words, prevents the lessee from claiming title to any property falllng within 
that description. Thèse words as quoted could only hâve been Intended to 
apply to the partieular lease under Inspection, which, undoubtedly, in the 
terms quoted therefrom, dlsposed of the right to remove from the leased 
premises, and the ownership of, the various items of property In dispute. 
The court means and says no more than that, if the parties did not dispose 
of the right of removal and the ownership of property in their lease, it becomes 
necessary to détermine whether the property claimed Is trade flxtures, and, 
if so, to whom does it belong. 

"Turning to the lease between the Montello Brick Company and the 
Montello Brick Works, we flnd the lease reads: 'At the expiration of the 
term hereby created or earller termlnation In the way hereln provided, Mon- 
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tello Brick Works shall retum and surrender to Montello Brick Company 
the demised premises In good order and condition, wlth ail Improvements, 
additions, and extensions, wlthout any compensation to be paid for sald Im- 
provements, additions, and extensions by Montello Brick Company.' A 
comparison of this language with that used in the lease construed in the 
Isman Case shows a vast différence. There the lessor obtained an option 
upon the improvements then made, to say what should become of them. The 
parties agreed that the Improvements should remain upon the premises at the 
expiration of the lease, If the lessor should request it, and the lessor was to 
hâve any time during the term within which to exercise hls option or right to 
request, whereupon the property became the lessor's. In this case the lessee 
agrées to return and surrender to the lessor the demised premises in good 
order and condition, with ail Improvements, additions, and extensions, wlthout 
compensation, at the expiration of the term. It is flrst to be noted that the 
lessee glves no option on property or right of property in improvements, ad- 
ditions, and extensions to the lessor during the term, but a contingency must 
flrst arise before they can be claimed by the lessor, viz., the term must ex- 
pire. There Is no immédiate property or right of property gi-anted by the 
lessee to the lessor. It must, secondly, be noticed that this clause gives 
the lessor no more rlghts than It would hâve had and no more property In 
improvements, additions, and extensions than It would bave had under the 
law without the insertion of this covenant. The cases are uniform In saylng 
that ail Improvements, additions, and extensions, whether trade flxtures or 
other fixtures, become the property of the owner of leased premises at the 
expiration of the term and must be turned over to the lessor with the de- 
mised premises. No words to this effect need be inserted in a lease. The 
law glves the lessor the property wlthout any agreement whatever to that 
effect, and It Is not even necessary for the lessor to compensate the lessee 
therefor. It might be urged that this third covenant must mean something 
différent, or else It would not hâve been inserted ; but I wUl not read into 
a lease what the parties hâve not agreed to, and the mère Insertion of cove- 
nants that are unnecessary and glve the lessor no more than we bave found 
they would bave without their Insertion cannot give the lessor greater rights. 

"It must, thlrdly, be noticed that the parties do not agrée that ail Improve- 
ments, etc., when made, must remain on the premises from that time on 
without right of removal or property In the lessee, but that the demised 
premises must be returned to the lessor at the end of the term with Im- 
provements, etc., then on them without charge by the lessee for the latter. 
As Just sald, this is simply a déclaration of law as it Is without the inser- 
tion of the third covenant. 

"I am fortifled In the foregolng reasonlng by the case of Hey v. Bruner, 
61 Pa. 87, decided in 1869. In that case the lessor leased a factory for 10 
years. The lessees covenanted: 'And at the expiration of the said term shall 
and will quletly and peaceably yleld up and surrender the possession of the 
said premises demised, together with ail and every the Improvements and 
additions which they the said lessees, shall construct and make thereon unto 
the lessor, in good order and condition, reasonable wear and tear, etc., ex- 
cepted.' It was further covenanted: 'Lessees shall forthwlth take possession, 
and shall with ail convenient dispatch make altérations, additions and 
improvements of a permanent character to conslst of items agreeably to a 
spécification and plan to be approved by the lessor, and to introduce machlnery 
necessary to the purpose of their business, hoslery nianufacturing, permanent 
additions and Improvements to remain on the property at the expiration of 
this lease and to belong to the owners of the fee to said promises.' The 
language flrst quoted Is in essence like that in covenant 3 of the lease before 
us. It was held that, although the lessor by this lease, no doubt, Intended 
that the machinery installed should belong to him at the expiration of the 
lease, yet be did not so provide, and therefore there was no doubt under the 
lease that lessee had a right to remove the flitures, consisting of engine, 
boiler, shafting, hoslery machinery, etc., as trade flxtures from the freehold 
during the term of the lease. The court held that a plea of property must 
be supported by proof of a superlor tltle on the part of the lessor. 

"If the flrst quotatlon of the lease In Hey v. Bruner had in that case per- 
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mitted the lessee to remove hls trade flxtures, and If It was In that caso 
held that such language had not put out of It the question of trade flxturea, 
then the language In the lease before us, being almost identical, must mean 
that the lessee in this case must hâve tltle to and the right to remove and sell 
trade flxtures. 

"The fourth conclusion Is practically admltted by the objecting lessor hère ; 
hls brlef of argument assuming that a trustée In bankruptey, who assumed 
the lease, has the same rlghts and obligations as hls lessee had. There is 
no question in my miud that this Is true. 

"The fifth conclusion is a necessary resuit of findings of fact, the référée 
having found that the lessee was bound to replace ail destroyed or worn out 
portions of the demlsed property, and, having found that the property Install- 
ed by the lessee at or abont the Montello, Wyomissing, and Perkiomen plants 
was necessary replacements or Inséparable additions, it must foUow that the 
lessee can hâve no right to remove anything from said plants excepting, 
however, the steam shovel located on the Wyomissing premlses, which is a 
trade fixture and belongs to the lessee. 

"The sixth conclusion brings up the question: what Is Included In the term 
'trade fixtures'? It having been found that the law of trade flxtures applies 
to this case, and that the Montello Brick AVorks, lessee, or its trustée in 
bankruptey, may remove and sell them during the term of the lease, that 
the lease has not expired, and It having been found that the rule applies in 
this case only to the trade flxtures located at what is known as the Oaks 
plant, excepting the steam shovel mentioned In the flfth conclusion, some 
explanation or authority for the sixth conclusion Is necessary. 

"In Van Ness v. Pacard, 2 Pet. 137, 7 L. Ed. 374, the United States Suprême 
Court, In declding a case coming before it from the District of Columbia, 
Judge Storey, delivering the opinion, said that a lessee may, during the term 
of hls lease, remove from the leased premises any fixtures erected thereon 
Cor the purposes of trade, and they Included In the term 'flxtures' not only 
machinery, but buildings as well. The court there said that the question 
whether flxtures erected for the purposes of trade are, or are not, removable, 
does not dépend on the form or size of the building to be removed, whether 
it has brick foundations or stone, or is one or two stories high, or has a 
brick or other chimney. The sole question Is whether it is designed for the 
purposes of trade. The court said that a trade fixture might mean any build- 
ing, whether wood, stone, or brick, of any size or form, as well as englues, 
boilers, machinery, or similar flxtures necessary for the lessee's business. 
This case has been followed in the United States courts la the foUowlng cases: 
Steers v. Daniel (C. C.) 4 Fed. 587 ; Preeman v. Dawson, 110 U. S. 264, 270, 
4 Sup. et. 94, 28 L. Ed. 141 ; Searl v. School District, 133 U. S. 561, 10 Sup. 
et. 374, 33 L. Ed. 740 ; Brown v. Reno, etc., Oo. (C. G.) 55 Fed. 229 ; Wiggins 
Ferry Oo. v. Rallway eo., 142 U. S. 396, 12 Sup. Ct. 188, 35 L. Ed. 1055; 
Sampson et al. v. eamperdown Cotton Mills (C. e.) 64 Fed. 939; Mercantile 
Co. V. Railway Oo. (C. 0.) 109 Fed. 3 ; Western Union Tel. Cb. v. Penna. Oo. 
(0. O.) 125 Fed. 67. 

"The same case was cited In Lemar v. Miles, 4 Watts (Pa.) 330, where 
a steam engine, boller, and machinery were set up, walled In wlth stone 
and covered wlth a wooden building, and held by the Suprême Court of this 
State to be trade flxtures removable under the authority In that case. 

"The Van Ness Case was also cited wlth apparent approval in the case of 
White V. Arndt, 1 Whart. (Pa.) 91, where It was said that a frame stable, two 
frame shops, and other Improvements erected upon a lot of ground leased 
by one of the parties under the authority In this case, might hâve been re- 
moved as trade flxtures before the expiration of the lease. It was again 
cited In the case of Whlte's App., 10 Pa. 252, where the court said that a 
one-story boller and engine house bullt partly of stone and partly of wood, 
and the engine, boilers, chimney, etc., were personal property and trade flx- 
tures. The remarkable part about Whlte's App. Is that the lessor and the 
lessee agreed that ail the steam englues, flxtures, and Improvements erected 
by the lessee on the premises might be removed and taken away at the ex- 
piration of the lease or other détermination thereof, unless the lessors ot 
assigns eleeted to retain the same. 
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"The case of Van Nesa v. Pacard was agaln cited wlth approval In Hlll v. 
Sewald, 53 Pa. 2T1, 91 Am. Dec. 209, and In that case Whlte's App. was also 
clted, and the language of Judge Rogers, saying that the building belng at- 
tached to the freehold makes no différence, is quoted. 

"In Chuich y. Griffith, 9 Pa. 117, 49 Am. Dec. 548, a building used as a 
Bhovel factory, furnaces, chlmneys, machlnery, and tools were held to belong 
to the tenant and removable by hlm durlng the term of bis lease as trade fix- 
tures. 

"It will thus be seen that the building, brick kllns, brick-making machinery, 
angines, boilers, and ail the appurtenances to the Oaks plant, having been 
erected by the lessee for the purpose of its trade and business, must be in- 
cluded in the term 'trade fixtures,' and the trustée must be permitted to re- 
move and dispose of the same. There can, of course, be no question about the 
two steam shovels referred to In the sixth conclusion falling under the same 
dénomination and going wlth the rest to the same end. 

"The inventory and appraisement filed in this case shows that on December 
18, 1907, the Oaks factory, exceptlng the buildings, was made up of a complète 
power plant with flre pumps, clay pulverlzing machlnery, drying machinery, 
brick moldlng and pressing machinery, brick cars, kllns, trackage, with ail 
the necessary shafting, tools, etc., for the running of the plant. This In- 
ventory and appraisement was made by the receiver of the bankrupt lessee 
and has been adopted by the trustée. It will save endless détail hère to say 
that ail the items checked off in black ink on said inventory under the 
heading 'Oaks factory Inventory,' are trade fixtures made upon the demised 
premlses by the lessee and removable by it or by its trustée, including in 
said category the buildings wlthin and under which the said machinery, etc., 
are placed, together with the two steam shovels hereln referred to, and we 
then hâve a complète schedule of the property which the trustée may sell, 
and for the sale of which an order is granted." 

In view of this full and satisfactory report, further discussion 
seems to me superfluous. 

The order of the référée dated May 16, 1908, is therefore affirmed, 
and the order of March 30th is modified, so far as may be necessary 
to harmonize it with this opinion. 



THE AURORA. 
(District Court, D. Oregon. July 13, 1908.) 

No. 4,891. 

1. Admibaltt— Action foe Deatti— Libel in Rem. 

In the absence of an act of Congress or a state statute glvlng a right 
of action tlierefor and a lien on a vessel, a llbel In rem cannot be maln- 
tained in admiralty to recover for the death of a human belng on the 
hlgh seas, or on waters navigable from the seas, resulting from négli- 
gence. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 1, Admiralty, § 218.] 

2. Same— Statutes. 

B. & C. Comp. Laws, § 381, déclares that, when the death of a person 
is caused by the wrongful act or omission of another, the Personal repré- 
sentatives of the former may malntaln an action at law against the lat- 
ter, if the former might bave maintained an action, had he lived, against 
the latter for the injury done by the same act or omission. Section 
5706, subd. 4, déclares that every boat or vessel used in navlgating the wa- 
ters of the state shall be subject to a lien for ail demands for damages for 
injuries done to persons or property by such boat or vessel; section 
5707 provides for the prlority of liens; and section 5708 déclares that 
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any person, Instead of proceedlng agalnst the master, owner, or agent, 
may sue the boat or vessel by name. Held that, where a longshoreman 
employed by a vessel was kllled whlle assisting In loading her by an 

alleged defeet in the gang plank, bis adralnistratrix was entitled to 
maitain a libel in rem In the admiralty courts of the United States to 
recover damages for bis death. 

[Ed. Note. — B'or cases In point, see Cent Dig. vol. 1, Admiralty, § 219.] 

Giltner & Sewall, for libelant. 

Ralph W. Wilbur and William C. Bristol, for respondent and claim- 
ant. 

WOLVERTON, District Judge. The libelant is the administratrix 
of the estate of William Boyce, deceased, and seeks by this libel against 
the Aurora to recover damages for the death of her husband, which, 
it is alleged, was caused by the négligent acts of the libelee in not 
providing a safe and suitable gangway of plank as a means of ingress 
and egress to and from the vessel. The deceased was a longshore- 
man in the employ of the vessel and assisting in loading her. Ex- 
ceptions are interposed to the libel, challenging the jurisdiction of 
the court of admiralty to entertain the cause in rem and the right of 
the libelant to maintain the libel in that form. 

It is contended that admiralty is without jurisdiction in rem, be- 
cause (1) the subject-matter of the libel is not maritime by nature; 
(2) that no maritime lien can be predicated thereon; (3) that without 
a lien a court of admiralty will not entertain cognizance in rem ; and 
(4) that libelant cannot maintain the libel, for the reason that the 
cause in rem does not survive the death of the person injured. 

It bas been adjudged by the Suprême Court, in The Harrisburg, 
119 U. S. 199, 7 Sup. et. 140, 30 L. Ed. 358, that: 

"In the absence of an act of Oongress or a statute of a state giving a right 
of action therefor, a suit in admiralty cannot be maintained tn the courts of 
the United States to recover damages for the death of a buman being on the 
bigh seas, or on waters navigable from the sea, vs'hich is caused by négligence." 

The reasoning of the court is that, since "no action at law can be 
maintained for such a wrong in the absence of a statute giving the 
right, and it has not been shown that the maritime law, as accepted and 
received by maritime nations generally, has established a différent rule 
for the government of the courts of admiralty from those which 
govern courts of law in matters of this kind," such an action will not 
lie in the courts of the United States under the gênerai maritime law. 
The doctrine of this case is reaffirmed in The Corsair, 145 U. S. 
335, 13 Sup. Ct. 949, 36 L,. Ed. 727, which was also a suit in rem, 
where it was held that : 

"A District Court sitting in admiralty cannot entertain a libel In rem for 
damages Incurred by loss of life, where by the local law a right of action 
survives to the administrator or relatives of the deceased, but no Uen^ Is 
expressly created by the act." 

That case involved a Louisiana statute, which provides in substance 
that the right of action for every act of négligence which causes dam- 
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âges to another shall survive in case of death în favor of the mînor 
children or widow of the deceased, etc. ; and the court says that : 

"Evidently nothing more Is hère contemplated than an ordinary action 
according to the course of the law as it Is admhiistered In Louisiana," there 
being "no intimation of a lien or privilège upon the offendmg thing." 

And so it was held that the suit in rem would not lie. The ad- 
judications seem to be in accord that, where there is a municipal or 
local statute authorizing the survivor to sue in the right of the de- 
ceased, the action being founded upon négligence causing death, libel 
in personam will lie in admiralty, and this whether the title to the 
chose in action survives, or a new right to sue is given for damages 
resulting in a tort. In re Long Island, etc., Transportation Co. ( D. C.) 
S Fed. 599, 608. The jurisdiction is upheld by the English courts, and 
bas the tacit approval of the Suprême Court. The Corsair, 145 U. 
S. 347, 12 Sup. Ct. 949, 36 h. Ed. 727. See, also, In re Humboldt 
Lumber Manuf rs' Ass'n (D. C.) 60 Fed. 428, and The Transfer No. 
4 and The Car Float No. 16, 61 Fed. 364, 9 C. C. A. 521. 

From a reading of the case of The Corsair, there can remain no 
doubt that if there was a local law compétent to impose a lien, and one 
was in fact and légal effect imposed, then the suit in rem would be 
proper, and that admiralty jurisdiction would attach. There is room 
for doubt as to whether, measured by the strict rules of logic in the 
application of marine law and practice as formerly understood, any 
municipal law is adéquate to impress a lien for a tort arising from nég- 
ligence resulting in death. The Manhasset (D. C.) 18 Fed. 918; 
Welsh V. The North Cambria (D. C.) 40 Fed. 655. Numerous ad- 
judications, however, hâve determined the question otherwise. The 
adjudications are not uniform, it is true; but a strong current tends 
unmistakably in that direction. The Suprême Court bas not as yet 
given direct expression of its views upon the précise point. Still 
there is room for strong inference that it will so hold when the op- 
portunity is ripe. In The Corsair Case, which was in rem, the 
court says: 

"As we are to loolj, then, to the local law In this Instance for the right to 
talje cognlzance of this class of cases, we are bound to inquire whether the 
local law gives a lien upon the offending thing." 

And in The Albert Dumois, 177 U. S. 240, 257, 20 Sup. Ct. 595, 

603, 44 L. Ed. 751, the court uses this language: 

"The case under considération [The Chattahoochee] is distingulshable 
from this only In Xhe fact that the intervenlng libels are for loss of life, 
for which no lien Is given upon the vessel In the absence of a local law to 
that efCect" 

— thus leaving a positive impression that what was needed for the 
libelants to prevail in those cases was a local law giving the lien. 

The following cases, determined in the District Courts and fédéral 
courts of appeal, bave given effect to local statutes impressing a lien 
in such and like causes: Holmes v. O. & C. Railway Co. (D. C.) 
5 Fed. 75 ; In re Long Island, etc., Transportation Co., supra ; The 
Clatsop Chief (D. C.) 8"Fed. 163; The Oregon (D. C.) 45 Fed. 62 (this 
case was reversed by the Suprême Court — 158 U. S. 186, 15 Sup. Ct. 
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804, 39 L. Ed. 943— but not on the point hère involved) ; The City 
oî Norwalk (D. C.) 55 Fed. 98 (affirmed on appeal, so far as the point 
in question is concerned, 61 Fed. 364, 9 C. C. A. 521); The St. 
Nicholas (D. C.) 49 Fed. 671; FeUy v. Steamship Co. (D. C.) 29 Fed. 
332 (affirmed on appeal Id., 32 Fed. 112); The H. E. Willard (C. 
C.) 52 Fed. 387 ; The Willamette, 70 Fed. 874, 18 C. C. A. 366, 31 
L. R. A. 715. 

Especially hâve the local statutes been given f ull force in admiralty 
in this jurisdiction. In The Oregon, supra, Judge Deady brings the 
revival statute and the statute giving a lien upon boats and vessels for 
damages or injuries to persons or property by such boats or vessels 
(see sections 381 and 5706-5708, B. & C. Comp.) in juxtaposition, and 
upholds a libel in rem in favor of the personal représentatives based 
upon a tort resulting in death. The principle having been so clearly 
and uniformly applied and enforced in this jurisdiction, I am con- 
strained, without reserve, to give it efïect in this controversy. It 
does not seem to me that the fact that this is not a case of collision 
can alter the resuit. The deceased was injured by a fall upon the deck 
of the vessel. Hence the injury was sustained upon virater, not upon 
land. The cause is therefore within maritime jurisdiction. 

The exceptions should be overruled, and it is so ordered. 



In re ROSEl 

(District Court, W. D. Pennsylvanla. February, 1907.) 

Bankkuptct— ExAMiNATioN OF Bankeupt— Ckeditobs Entitled to Examine. 
A créditer, named as such In a bankrupt's schedule, Is entitled to ex- 
amine the bankrupt under Bankr. Act July 1, 1898, c. 541, § 21a, 30 
Stat. 552 (U. S. Comp. St. 1901, p. 3430), upon any matter properly 
relevant to the proceedings, and It Is not necessary that he should flrst 
prove his claim. 

In Bankruptcy. On certificate from référée. 

Cassidy & Richardson, for petitioners. 
Chantier & McClung, for créditer. 

EWING, District Judge. The question certified hère îs whether, 
without proving his claim, an alleged créditer is entitled to examine 
the bankrupt. It appears from the report of the référée that on the 
5th of September, 1906, the bankrupt appeared and was duly sworn, 
and William A. Jordan, Esq., counsel for J. D. Bernd Company, 
the only créditer named in the bankrupt's schedule, started to examine 
the bankrupt, whep objection was interposed on the ground that said 
party, the J. D. Bernd Company — 

"has proven no claim In this case, as disclosed by the record, and does not 
now offer to prove any claim, but has expressly stated through his counsel 
that they do not propose to prove any daim, because In the opinion of the 
counsel the indebtedness of J. D. Bernd Company against this bankrupt Is 
not dischargeable by the bankruptcy proceedings, and therefore the said 
J. D. Bernd Company has no standing at the présent time in this proceeding 
by the référée." 
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The référée ruled that: 

"It appearlng that the examinatlon of thls banknipt bas been adjoumed 
from August 17, 1906, untll thls date, for the purpose o£ enabling the J. D. 
Bernd Company to prove its claim in thls case, and It further appearlng 
that no claim has been flled on behalf of sald company, and that said Com- 
pany Is the only person named in the schedules filed by the bankrupt, the 
référée is of opinion that the said J. D. Bernd Company Is not at the présent 
time entltled to examine the bankrupt, and the objection Is sustalned." 

While it is alleged in the objection that the counsel for the J. D. 
Bernd Company stated that they do not propose to prove any claim, 
because in his opinion the indebtedness is not dischargeable by the 
bankruptcy proceedings, yet that is not stated as a fact by the référée, 
nor is his ruling based on that, but solely on the ground of the fail- 
ure first to prove the daim. 

In Brandenburg on Banl<ruptcy, § 519, it is said that: 

"Any person who shows that he is actually a créditer of the bankrupt, as 
by being so named in the schedule, or by any other satisfactory évidence, 
is entitled to an order for the examination of the bankrupt, although he has 
not formally proved his claim." 

In Re Walker (D. C.) 3 Am. Bankr. Rep. 35, 96 Fed. 550, a 
similar question is considered, and it is there held that it is not neces- 
sary for any one who appears to be a creditor to prove his claim be- 
fore he is entitled to an examination of the bankrupt ; and it is said : 

"Was there sufficient évidence before the référée to show that the créditer 
had a provable claim against the estate? I thlnk there was. The claim was 
listed by the bankrupt as a debt which he was owing, and he was required 
by section 7 of the act (Bankr. Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. 
Comp. St. 1901, p. 3425]) to state under oath the amount of the claim, and 
the considération out of which it arose. This, of course, would not establish 
the claim, nor the right of the creditor to share in dividends ; but as to such 
matters as the examination of the bankrupt, and as against hlm, it certainly 
makes out at least a prima facle case that the claim exists and Is provable 
against the estate." 

The same case rules that a creditor who has not proved his claim 
is entitled to oppose the discharge of the bankrupt, and, if he is en- 
titled to oppose a discharge without proving his claim, he ought like- 
wise to be allowed to examine the bankrupt for the purpose of estab- 
lishing the grounds of his objections. 

So, also, in Re Jehu (D. C.) 2 Am. Bankr. Rep. 498, 94 Fed. 638, 
Judge Shiras states : 

"I know of no provision of the bankrupt act which requires that a creditor 
must file and prove up his claim before he is entltled to an order for the 
examination of the bankrupt." 

From thèse authorities it would appear that it is wholly unnecessary 
to require one who appears to be a creditor of the bankrupt to prove 
his claim before being entitled to examine the bankrupt, and I there- 
fore conclude that the référée was in error in refusing to permit the 
examination in this case, and it is directed that such examination, if 
the creditor so desires, be now allowed. Of course, the référée will 
see that the examination is conducted along prôper Unes and for le- 
gitimate purposes with référence to the bankruptcy proceeding, either 
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to show the condition of the estate of the bankrupt, îts whereabouts, 
amount, etc., or to elidt such matters as might be available in op- 
position to his discharge, or some other relevant testimony. 



OAMORS-McCONNELL 00. v. McCONNBLIi. 

(Circuit Court, S. D. Alabama. July 15, 1908.) 

No. 238. 

iNJXTNCTiow— Evidence— Weight akd Sufficienoy. 

Evidence held to establlsh the allégations of the answer, In a suit to 
enjoln défendant from engaging in business In compétition with com- 
plalnant in violation of a contract, that the contract set up in the blU 
was only a part of the aetual contract between the parties, and that, 
as supplemented by other writlngs and agreements constltuting the 
entlre contract, It was in restralnt of trade and commerce, and In viola- 
tion of public pollcy, and would not sustain a suit in a court of justice. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 2, Injunctlon, § 
278.] 

In Equity. 

See 152 Fed. 331, 81 C. C. A. 429. 

Howe, Fenner, Spencer & Cocke and Inge & Armbrecht, for com- 
plainants. 
Gregory L. & H. T. Smith, for défendant. 

TOULMIN, District Judge. When this case was heretofore on 
appeal in the Circuit Court of Appeals, that court in its opinion said : 

"If the contract be as averred in the answer, and the complainant does 
not prove the whole of It, the défendant could prove It, as well the part 
lylng in paroi as that whieh was reduced to writing, so that the court 
might, upon an Inspection of the whole contract, détermine therefrom its 
character. The unlty of the contract is not severed, or Its meanlng or 
efCect In any degree altered, by putting part of it In writing and leaving the 
rest in paroi. It would seem therefore that. In such case, to grant the com- 
plainant the relief which It hère seeks would be, in substance, to enforee an 
illégal contract and one whlch Is Illégal because It Is agalnst public pollcy 
to permit it to stand." 

The answer shows how the formation of said corporation of Cam- 
ors-McConnell Company and the sale of the business and property 
of Camors, McConnell & Co. to it arose and was brought about. The 
answer avers: That the United Fruit Company, or persons repre- 
senting it, entered into negotiations with the copartners composing 
Camors, McConnell & Co., with a view to forming a combination with 
it upon such terms as would Hmit the amount of fruit imported by 
said firm and prevent compétition by it with the United Fruit Com- 
pany and its combined associâtes (named in the answer) both in the 
purchase and sale of fruit; that, after negotiating and agreeing with 
the représentatives of the United Fruit Company as to the method by 
which such combination should be formed, a certain contract was en- 
tered into; and that said United Fruit Company undertook to hâve 
said contract reduced to writing. It avers: That Exhibit A to the 
bill of complaint was one of the forms of the contract so prepared and 
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présentée! to those interested in the firm of Camors, McConnell & Co. ; 
that, 35 so prepared and presented, the name of Andrew W. Preston 
appeared, instead of that of the United Fruit Company, but ail the 
parties to said transaction always recognized the United Fruit Com- 
pany as the true party in interest, and dividends on the stock in the 
Camors-McConnell Company were paid to the United Fruit Company 
as the owner of said stock. The answer further avers that the Unit- 
ed Fruit Company had the remaining terms of said contract reduced 
to writing in the form of two separate instruments, which were pre- 
sented and executed by the parties thereto, and which two separate 
writings, marked "Exhibits I and II," are made a part of the answer, 
and that said Preston was the président of said United Fruit Company. 

There is some évidence submitted in the cause which is illégal and 
incompétent because hearsay or mère expressions of opinion or be- 
lief, and. some which is irrelevant and immaterial. It was duly ob- 
jected to by the respective counsel. This évidence was disregarded 
by me in the considération of the case. There is, however, uncon- 
tradicted évidence which clearly establishes the averments of the an- 
swer to the efîect that Exhibit A to the bill and Exhibits I and II 
to the answer are parts of one transaction and constitute one contract, 
that the two first mentioned were executed on the same day, December 
8, 1899, and that the third was then prepared and agreed to, but 
was not in fact executed until a subséquent day, January 37, 1900. 
In such case the Circuit Court of Appeals has said: "The whole 
contract is none the less one and indivisible." The ruling of the court 
is, in eflfect, that, if the contract be proved as averred in the answer, 
it is an illégal contract and cannot be enforced because it is against 
public policy to permit it to stand. I fînd that the contract as averred 
in the answer has been proved by the évidence, and, as I understand 
the décision referred to, it construes the contract as averred in the 
answer as now constituted, holds it to be illégal, and that on grounds 
of public policy it cannot be enforced in a court of justice. 

The court in its opinion said : 

"It Is unifonnly conceded that such a défense as thIs (set «p hère) Is a 
very dishonest one, and that it lies ill in the moiith of the défendant to 
allège it, and that It is only allowed for public considérations and In order 
the better to secure the public against dishonest transactions." 

The rule is that, when such a défense is successfully made, it must 
prevail on the principle that courts of justice deny their aid for the 
enforcement of contracts which are illégal or against public policy 
If I am in error in my finding on the évidence or in my understanding 
of the décision of the Court of Appeals cited (153 Fed. 321, 81 C. C 
A. 429), such error will be corrected by that court on its judgment 
being invoked in the cause. 

Let the following decree be passed: This cause coming on to be 
heard is submitted for final decree on the bill and exhibits, the an- 
swer and exhibits, the évidence, as noted by the respective parties and 
objections thereto, and the arguments of counsel, and, the same be- 
ing duly considered by the court, it is ordered, adjudged, and decreed 
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that said bîll be, and the same is hereby, dismissed, and the complain- 
ant is taxed with the costs of the cause for which exécution may be 

issued. 



UNITED STATES V. ORBGON R. & NAV. CO. 

(Circuit Court, D. Oregon. July 13, 190&) 

No. 3,161. 

CONSTITUTIONAI. LAW— DELEaATION OF ItEGISLATIVK POWEB— TBANSPOBTATION 

or LivE Stock— 28-HouE Law. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 
1907, p. 918), prohibitlng carriers from confinlng stock In transit for a 
longer perlod than 28 consécutive hours wlthout unloadlng for rest, 
water, and feed for a perlod of 5 hours, except that, on vvrltten request 
from the ovvner or perspn in custody of the partlcular shipœent, the tlme 
of consécutive confinement may be extended to 36 hours, Is not uncon- 
stltutlonal as a délégation of législative power to the owner or custodian 
of the stock shipped during transit. 

James Cole, Asst. U. S. Atty. 

W. W. Cotton, A. C. Spencer, and James G. Wilson, for défendant. 

WOIyVERTON, District Judge. This is an action for the recovery 
of a penalty for violation of Act June 29, 1906, c. 3594, 34 Stat. 607 
(U. S. Comp. St. Supp. 1907, p. 918). The charge is that the de- 
fendant Company received and loaded upon a car a consignment of 
81' hogs, and carried them in continuous transportation, without un- 
loading for feed and rest, for more than 28 hours, ail without the 
written request of the owner, the custodian, or the consignée thereof 
authorizing an extension of the time of confinement to 36 hours. The 
complaint is challenged by a demurrer, and there is presented the 
single question whether the act under which the action is brought is 
unconstitutional, as a délégation of législative power to the owner or 
custodian of stock shipped or in transit. 

The act prohibits common carriers from confining stock while in 
transit in cars, boats, or vessels for a longer period than 28 consécu- 
tive hours, without unloading for rest, water, and feed for a period 
of 6 hours, except that, "upon the written request of the owner or 
person in custody of that particular shipment," the time of continu- 
ous confinement may be extended to 36 hours; a penalty being pre- 
scribed for each violation of the act. The act springs from the prompt- 
ings of humanity to guard against the cruel treatment of animais in 
their handling and care. It has a twofold purpose, however: On 
the one hand, to prevent cruelty in the relation indicated, and, on the 
other, to subserve the interests of the owner. Stock in the course of 
shipment détériorâtes in flesh and weight to an appréciable degree, 
and, of course, the longer it goes without water, food, and rest, the 
greater the détérioration. This imposes a loss upon the owner, and 
the greater the détérioration or dépréciation, the greater the loss. So 
that, for the protection of the owner, .the Congress has said to the 
transportation companies that they may hold the stock in continuous 
travel or carriage, without rest or food, for a period of 36 hours, with 
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the consent of the owner; otherwise, that they shall not so hold them 
for more than 28 hours. 

It is unusual treatment to confine animais in close quarters at any 
time, as in the course of transportation, which subjects them to the 
rocking and swerving of the vehicles in which they are carried. When 
so confined for any great length of time without rest, food, or water, 
it needs no élaboration to convince one that the treatment will be at- 
tended with cruelty, and the cruelty will increase in severity the longer 
the treatment is administered. Now, we may reasonably assume that 
Congress considered that the most humane provision for animais in 
transportation is that they be fed, watered, and rested once in every 
28 hours, but that it would not be attended with undue severity if they 
should be so fed and rested once in 36 hours only. But the longer 
continuons carriage being attended with the greater détérioration in 
flesh and weight of the animais, and the greater loss to the owner, 
it has said that the carriage may not be continuons for a longer period 
than 28 hours unless the owner consents, and then for a period not to 
cxceed 36 hours. I say the owner, for the person in custody must be 
considered to be the agent of the owner. Thus it is that the law 
simply subserves the two purposes of its enactment ; that is, to insure 
humane treatment of animais while in transportation, and to subserve 
the interests of the owner or shipper as far as possible in consonance 
with such treatment. 

This exposition of the purposes of the act suffices to dispose of 
the présent controversy. There is, it seems to me, no délégation of 
législative power or authority to the owner of the stock shipped. He 
cannot say whether the law shall be effective or not as he may déter- 
mine. The law is effective as a humane déclaration, whether he act 
at ail or not. But he may waive a détriment to accrue to himself, 
if he be so inclined, which is clearly not an act of législation. 

The line of authorities relied upon by counsel for défendant in 
support of their contention has relation principally to the violation 
of the rules and régulations prescribed by some executive ofïîcer of 
the government, the perpetrators being proceeded against criminally, 
and such rii!es and régulations hâve generally been held to be void, be- 
cause of an attempted délégation of législative authority. Morrill v. 
Jones, 106 U. S. 466, 1 Sup. Ct. 433, 27 L. Ed. 267; United States 
V. One Package of Distilled Spirits (D. C.) 88 Fed. 856; United 
States V. Maid (D. C.) 116 Fed. 650; United States v. Blasingame 
(D. C.) 116 Fed. 654; United States v. Matthews (D. C.) 146 Fed. 
306 ; O'Neil et al. v. Insurance Co., 166 Pa. 72, 30 Atl. 943. Thèse 
authorities do not aid the research. Neither do I now believe the 
législation is dealing with a classification. It is none other than a 
détermination of conditions for the guidance and régulation of ship- 
pers and carriers as it relates to the treatment of animais in trans- 
portation. 

The demurrer will therefore be overruled. 
163 1\ 
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UNITED STATES v. ORffiGON R. & NAV. Ca 

(Circuit Court, D. Oregon. July 13, 1908.) 

Nos. 3,145, 3,147. 

Oabeiees— Tbanspobtation of Cattle— 28-Houb Law— Construction. 

In an action agalnst a carrier to recover a statutory penalty for carry- 
Ing stock In continuons transportation for more than 28 hours wlthout 
rest, watter, and feed, the ahipment, and not the car or train load, Is the 
Integer for the imposition of penaltles. 

William C. Bristol, U. S. Atty. 

W. W. Cotton, A. C. Spencer, and James G. Wilson, for défendant. 

WOLVERTON, District Judge. This case, with another of the 
same title (163 Fed. 640), was instituted to recover the statutory pen- 
alty for carrying stock in continuons transportation for more than 
38 hours without rest, water, and feed. A motion has been directed 
by the défendant against the complaint in each case for the purpose 
of determining whether the défendant is liable to a separate penalty 
for each car carried, or for each shipment forwarded. In each case 
the consignment was of 53 head of cattle loaded and transported up- 
on two cars. 

Since the cases at bar were submitted, the question involved has 
been in effect determined by the Circuit Court of Appeals for the 
Sixth Circuit, in United States v. Baltimore & O. S. W. R. Co. (two 
cases) 159 Fed. 33, where it was held that, where several shipments 
of live stock belonging to différent owners are contained on the same 
train, if the carrier is derelict in observance of the statute, a penalty 
is recoverable for each shipment, "the shipment, and not the train 
load, being the integer contemplated as the objective thing to which 
the offense relates." If the shipment is the integer in that case, it 
must necessarily be the integer also as it respects the présent causes. 
That case therefore has direct application hère, and, being impressed 
with its soundness, I détermine the présent controversy upon its au- 
thority. 

The motion will therefore be allowed, and but one penalty will be 
assessed in each case. 



THE EXMOOR. 

(District Court, S. D. Alabama. June 25, 1908.) 

No. 1,182. 

Shippinq— CoNSTBUOTioN OF Chabtïb Pabty— Liabilitt fob Caego Lost im 

LOADINQ. 

A charter of a steamshlp for the carrlage of a cargo of timber to be 
loaded at the port of Mobile provlded In the prlnted portion that the 
cargo should be brought alongside at the charterer's risk and expense, 
and when so brought alongside should be signed for and taken charge of 
by the vessel. A written stipulation provlded that, "should it be neces- 
sary to complète the loading In the lovver bay at Mobile, same to be at 
steamer's risk and expense." Hcld, that such stipulation did not render 
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the vessel absolutely liable for timber lost whlle belng loaded In the 
lower bay, but that her liabllity as to such timber was the same as 
though It had been received alongslde or loaded at Mobile, and that ex- 
ceptions in the charter party of liabllity for acts of God, périls of th« 
sea, etc., applied tliereto. 

In Admiralty. 

Stevens & Lyons, for libelant. 

Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, Mstrict Judge. The charter party, under which this 
action is brought, provides that the cargo is to be brought to and tak- 
en from alongside the steamer at charterer's risk and expense, any 
custom of the port to the contrary notwithstanding ; that the steam- 
er is to sign for and take charge of cargo when deHvered alongside, 
etc. ; that lighterage, if any, at the port of loading is to be at char- 
terer's risk and expense, any custom of the port to the contrary not- 
withstanding. The loading port was Mobile. The exceptions of li- 
abllity of the steamer provided in the charter party are, among other 
things, the act of God, périls of the sea, etc. The foregoing provi- 
sions of the charter party are printed. There is writtén on the char- 
ter party a stipulation that: 

"Should It be necessary to complète the loading In the lower bay at Mobile, 
same to be at steamer's risli and expense." 

The contention of the libelant is that, notwithstanding the loss of 
the timber for which this action is brought cornes within the excep- 
tions of steamer's liabllity as provided for in the charter party, the 
steamer is liable because of the contract contained in the written stip- 
ulation referred to. This stipulation, being in writing and inconsist- 
ent with the provision that lighterage, if any, was to be at charterer's 
risk and expense, must be considered as a substitute for, and as tak- 
ing the place of, said provision relat'ing to lighterage. I so consider 
it. This being so, the said alleged contract of the steamer should be 
construed in connection with the other provisions of the charter party. 

As I construe the steamer's contract shown by the charter party, 
it is that so much of the cargo of timber as may be delivered to her 
and loaded at the loading berth at Mobile she, from the tipie said 
timber is loaded, would be responsible for, subject to the exceptions 
from liabihty as provided in the charter party, and, should it be neces- 
sary to complète loading in lower bay, the steamer would accept de- 
livery of the balance of said cargo of timber, take charge of and sign 
for it in Mobile, and from that time the same to be at steamer's risk 
and expense. What risk? Just the same risk incurred by the steam- 
er on the timber loaded in Mobile when loaded there — the same risk 
that would hâve been incurred had the timber, which was delivered 
for lighterage to the lower bay for loading, been loaded in Mobile. 
Clearly the risk incurred was the risk imposed by the contract con- 
strued as a whole, including the exceptions contained therein. The 
différence in liabllity on the risks imposed by the contract is not the 
character and extent of the risks, but in the time the same began. 
In the one case it attached when the timber was loaded on the vessel; 
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in the other, when the balance of the timber was delivered to the steam- 
er and taken charge of by her for transportation to the lower bay 
for loading there. That it was intended to contract for a greater 
risk and liability as to cargo received at Mobile to be transported to 
the lower bay for loading there than for cargo received aboard is not 
to be presumed. Southerland-Innes Co. v. Thynas (Fifth Circuit 
Court of Appeals) 128 Fed. 42, 64 C C. A. 116, which case I think 
in point and controls this case. 

The expense assumed by the steamship under the contract was clear- 
ly the expense attending the lighterage and care of the timber from 
and after its receipt at Mobile. 

As, in my opinion, the contract it not uncertain and ambiguous in 
its terms, the évidence offered as to custom to explain or interpret 
the same is inadmissible. However, the évidence offered on the sub- 
ject of a custom of this port varied from the custom alleged in the 
libel. The custom proven is in substance what the charter provided 
for. It provides that: 

"The bllls of ladlng shall be prepared by the shlppers of the cargo on the 
form indorsed on the charter and shall be signed by the master, * • * 
and ail conditions, clauses, and exceptions as per the charter." 

The captain furnishes a protest showing the cause of loss, if any, 
on the bills of lading. 

My judgment is that the libel must be dismissed, and it is so ordered. 



WESTERN SUGAR REFINING CO. v. HELVETIA SWISS FIRB INS. CO. 
(Circuit Court, N. D. Callfornia. June 8, 1908.) 

No. 14,577. 

1. Principal and Agent — Undisclosed Principai, — Wbitten Instrument— 

Specialtt. 

The rule pcrmitting a party to sue an undisclosed principal on a wrlt- 
ten instrument does not apply where the instrument is a specialty. 

[Ed. Note. — For cases in point, see C^nt. Dlg. vol. 40, Principal and 
Agent, 5 516.] 

2. Insurance— PoLicT—CoNSTRTJCTioN— Capital and Funds— Liabilitt. 

An Insurance policy provided that the capital stock and funds of In- 
surer specified should be alone ansv^erable to the demands tbereon, and 
that no member or stockholder of the company should be subject or llable 
to any demands against the company on any act or pretense whatsoever 
beyond his share of the capital stock or funds of the company; anything 
contained in the policy to the contrary notwithstanding. Ileld, that such 
provision not only exonerated the stockholders of the company executlng 
the policy from any and ail clalms thereundor, but limited the insured to 
the capital stock and funds of the insurer named for the payment of losses. 

S. Principal and Agent— Undisclosed Principal. 

Where a policy executed by an Insurance company provided that Its 
capital stock and funds should alone be answerable to the demands tbere- 
on under the policy, and that no member or stockholder of the company 
should be liable to any demands against the company beyond the shares 
of his capital stock, or funds of the company, no recovery could be had 
by insured on such policy against défendant, another Insurance company, 
under the rule permitting one party to a written contract to sue a third 
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person whose name does not appear thereon as a party, as an undiselosed 
principal ; that ruie being subject to the paramount rule tbat tbe express 
ternis of a wrltlng cannot be varled by paroi. 

Morrison, Cope & Brobeck, for plaintiff. 
T. C. Van Ness, for défendant. 

VAN FLEET, District Judge (orally). In this case the plaintiff 
seeks to apply the doctrine of undisclosed principal to a contract of 
Insurance. 

The action is based upon three certain policies of fire Insurance, is- 
sued by the Rhine & Moselle Fire Insurance Company to the plain- 
tiff, and copies of thèse policies are attached to the complaint and 
made a part thereof. Although thèse policies were issued by the Rhine 
& Moselle Pire Insurance Company, whose name alone appears as 
the insurer, plaintiff sues the défendant, the Helvetia Swiss Fire In- 
surance Company, alleging that the latter was the undisclosed prin- 
cipal of the Rhine & Moselle Fire Insurance Company, which Com- 
pany, it is alleged, acted merely as the agent of this défendant in the 
transaction, and that therefore plaintiff is entitled to proceed directly 
against this défendant. The défendant has demurred to the complaint 
on the ground that it does not state facts sufficient to constitute a 
cause of action, and it is argued, in support of its demurrer, that a 
policy of fire Insurance, while not technically a common-law special- 
ty, is nevertheless a mercantile specialty, and that therefore the plain- 
tiff cannot proceed against this défendant as the undisclosed principal 
of the Rhine & Moselle Fire Insurance Company, for the reason that 
the doctrine allowing a party to sue an undisclosed principal to a 
written instrument, executed in the name of the agent, does not ap- 
ply in a case where the written instrument is a specialty. 

It is, no doubt, true that the rule of law permitting a party to sue 
the undisclosed principal to a written instrument does not apply where 
such a written instrument constitutes a specialty, but while it is true, 
as stated by Mr. Justice Shiras, in Assur. Co. v. Building Association, 
183 U. S. 308, 325, 23 Sup. Ct. 133, 46 L. Ed. 213 (quoting from 
Parker, C. J., in Higginson v. Dali, 13 Mass. 96), that "policies, though 
not under seal, hâve nevertheless ever been deemed instruments of a 
solemn nature and subject to most of the rules of évidence which 
govern in the case of specialties," it is doubtful if such a contract is 
to be regarded as a specialty within the limitation of the rule under 
considération. At least no case has been called to my attention which 
has gone to the extent of giving it that character. It is unnecessary, 
however, to décide this particular question, as the demurrer must be 
sustained upon another ground. 

The rule of law permitting one party to a written contract to sue 
a third party whose name does not appear on such contract as a party 
thereto as the undisclosed principal of the contracting party whose 
name does appear therein is subject to the paramount rule that the 
express terms of a writing cannot be varied by paroi. Humble v. 
Hunter, 12 Q. B. 10; Graves v. Insurance Co., 2 Cranch, 419, 2 L. 
Ed. 324. 
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The policies of insurance which are attached to and made a part 
of the complaint ail contain the following express provision: 

"Provlded always, and It Is hereby expressly agreed and declared and the 
trne Intent and meaning thereof is that the capital stocls and funds of the 
said Company shall alone be answerable to the demands thereupon under thla 
pollcy; and that no member or shareholder of the sald company shall be sub- 
ject or llable to any demands against said company upon any account or pre- 
tense whatsoever beyond'his share of the capital stock or funds of the said 
company, anything contained In thls policy to the contrary notwithstanding." 

Plaintiff contends that the effect of this provision is merely to ex- 
onerate the stockholders of the Rhine & Moselle Pire Insurance Com- 
pany from any claim under the policy; but to limit the efïect of this 
provision in this way would be to ignore its plain terms. This pro- 
vision not only exonérâtes the stockholders of the Rhine & Moselle 
Pire Insurance Company from any claims under the policy, but it ex- 
pressly provides for very much more than this, to wit : 

"That the capital stock and funds of the said company shall alone be an- 
swerable to the demands thereupon under this policy." 

There is therefore an express provision in the written contracts 
sued on that the Rhine & Moselle Pire Insurance Company, the in- 
surer that issued the policies and whose name alone appears thereon, 
shall alone be held for any claims arising thereunder. In order, there- 
fore, for the plaintifï to proceed against this défendant as the undis- 
closed principal of the Rhine & Moselle Pire Insurance Company, 
the provision of the policies hereinbefore referred to would hâve to 
be ignored, and the plaintiff permitted to violate the rule that the ex- 
press terms of written instruments cannot be varied by paroi évidence. 
This cannot be donc, for it is well settled that the rule allowing an 
undisclosed principal to be sued is subservient to the rule that writ- 
ings cannot be varied by paroi. 

Defendant's demurrer must therefore be sustained, and it is so or- 
dered. 



Ex parte LBWKOWITZ. 

(Circuit Court, S. D. New York. August 14, 1908.) 

Habeas Corpus— Authority for Eesteaint— Enlistment op Minob. 

A minor, who by mlsrepresentlng his âge has fraudulently enllsted In 
the army wlthout the consent of his parents, and thereby subjected him- 
self to punishment under military law, will not be relieved from such 
punishment by the civil courts by discharging hlm on a writ of habeaa 
corpus on the application of his parents, even though the military prose- 
cution is not instituted .untll after the writ was Issued. 

[Ed. Note. — FOr cases in point, see Cent. Dig. vol. 25, Habeas Corpus, 
• « 6.] 

Habeas Corpus. 

Lewkowitz & Schaap (Samuel S, Koenig, of counsel), for petitîoner. 
Henry L. Stimson, U. S. Atty., and Winfred S. Denison, Asst. 
U. S. Atty. 
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HOLT, District Judge. This is a writ of habeas corpus to obtain 
a minor's discharge from the army. The pétition allèges that the 
petitioner's son is 18 years old and that he enlisted without his father's 
consent. The return admits the son's minority and his enlistment with- 
out his father's consent. It then allèges that when he enlisted he 
represented himself to be upwards of 21 years of âge; that after 
enlistment, and before August 1, 1908, the date when the pétition for 
the writ of habeas corpus was verified, he received allowances from 
the supply department of the United States army; that on Augusf 
3, 1908, he was placed in confinement on charges of fraudulent en- 
listment and receipt of allowances thereunder, brought under the act 
of July 27, 1892 ; that such charges had been referred to a court- 
martial for trial; and that such minor was now held awaiting such 
trial. It is admitted that the writ of habeas corpus was issued before 
the charges of fraudulent enlistment were made. 

Section 1117, Rev. St. U. S. (U. S. Comp. St. 1901, p. 813) pro- 
vides as f ollows : 

"No person under the âge of twenty-one years shall be enlisted or mustered 
Into the milltary service of the United States witliont tlie written consent of 
his parents or guardians: Provlded, that such minor bas such parents or 
guardians entltled to his custody and control." 

Act July 27, 1892, c. 272, § 3, 27 Stat. 277 (U. S. Comp. St. 1901, 
p. 945), provides as follows : 

"That fraudulent enlistment and the receipt of any pay or allowance there- 
under is hereby dedared a milltary offense and made punlshable by court- 
martial." 

It is well settled that an enlistment in the army by a minor without 
his parents' consent is valid as to the minor, although voidable, under 
section 1117 of the U. S. Revised Statutes, on the application of the 
parent. Re Morrissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644; 
Re Miller, 114 Fed. 838, 52 C. C. A. 472. As the enlistment is valid as 
to the minor, any military offense committed by him after or in connec- 
tion with his enlistment may be punished ; and the fact that he enlisted 
without his parents' consent, or that, after the military authorities 
hâve instituted proceedings against him, his parent bas instituted légal 
proceedings for his release, does not deprive the military authorities 
of the power to punish. Re Scott, 144 Fed. 79, 75 C. C. A. 237; 
Moore v. U. S. (C. C. A.) 159 Fed. 701 ; Re Dowd (D. C.) 90 Fed. 
718 ; Re Carver (C. C.) 142 Fed. 623. 

But the counsel for the petitioner claims that, as the writ of habeas 
corpus was issued before the charges of fraudulent enlistment were 
made, this court has a right to discharge the minor, notwithstanding 
the pendency of the charges before the court-martial, under the gênerai 
doctrine that a court which first obtains jurisdiction cannot be pre- 
vented from exercising its jurisdiction by the pendency of any sub- 
séquent proceedings in any other court. This was originally held 
in construing this statute. Re Carver (C. C.) 103 Fed. 624; Re 
Houghton (C. C.) 129 Fed. 339. But in my opinion thèse cases are sub- 
stantially overruled by the later cases above cited, and the rule now 
is that, if a military offense has been committed by an enlisted minor. 
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a proceeding brought by his parent to procure his discharge will not 
be permitted to accomplish the resuit of barring his prosecution and 
punishment by military law. 

It is argued that such a ruling practically nullifies the provision of 
the Revised Statutes prohibiting the enhsttnent of minors without 
their parents' consent, as in such cases the minor habitually represents 
himself of âge, and thereby is guilty of a fraudulent enlistment, and 
immediately is furnished with his uniform, and thereby receives an 
allowance from the government. But the recruiting officers of the 
army ought to be freed from the nuisance of enlistments which may 
at any time be nullified ; and there is no objection to having a boy un- 
der âge, who, without his parents' consent, and by falsehood, has suc- 
ceeded in getting admitted to the army, subjected for a reasonable 
time to such wholesome discipHne as he^ presumably needs. When the 
petitioner's son has been properly punished for his fraudulent enlist- 
ment, he will be entitled to be discharged on his father's application. 

The présent writ is dismissed. Another writ may be taken out, 
if the boy is not discharged after the court-martial has passed on 
his case and he has complied with any sentence it may hâve rendered. 



UNITEB STATES v. SOHURE et al. 

(District Court, W. D. Mlchlgan, S. D. August 4, 1908.) 

Aliens— Naturalization— Teebitoeial Jueisdiction or Court. 

Under Naturalization Act June 29, 1906, c. 3592, § 3, 34 Stat. 596 (TI. S. 
Oomp. St. Supp. 1907, p. 420), whlch provldes that "the naturalization 
jurisdlction of ail courts hereln speclfied, state, territorial, and fédéral, 
shall extend only to aliens résident within the respective Judlcial dis- 
tricts of such courts," such jurisdlction extends only to aliens résident 
within the territorial jurisdlction of the court so adiultting; and a cir- 
cuit court of Michigan, which has jurisdiction only within the county 
in which It slts, cannot admit to cltizenship an allen résident in another 
county, although within the same judiclal circuit, throughout which the 
same judge présides. 

Applications by the United States for cancellation of certificates 
of citizenship issued, respectively, to Cari Schurr, Leander Englund, 
Andrew Haggman, Samuel Oison, and Andrew Newman. The five 
applications were heard together. 

J. Herbert Cole, Asst. U. S. Atty. 

KNAPPEN, District Judge. Application is made on behalf of the 
United States, under section 15 of the immigration and naturaliza- 
tion act (Act June 29, 1906, c. 3593, 34 Stat. 601 [U. S. Gomp. St. 
Supp. 1907, p. 437] ) , to cancel the certificates of citizenship issued 
to the respondents, respectively, by the Michigan state courts here- 
after mentioned, upon the ground that the respondents were not, when 
so admitted, résident within the naturalization jurisdiction of the 
court so admitting to citizenship. 

The five cases above entitled présent the same question. In the 
first case the respondent was admitted to citizenship by the circuit 
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court for Osceola county. At the time of his application and admis- 
sion he was a résident of Mason county. In the four remaining cases 
the respondents were admitted to citizenship by the circuit court for 
Mecosta county. Each of them, at the time of application for and 
admission to citizenship, resided in Newaygo county. Mason and 
Osceola counties are parts of the Nineteenth judicial circuit. Neway- 
go and Mecosta counties comprise the Twenty-Seventh judicial cir- 
cuit. Section 3 of the act in question provides: 

"That the naturallzation jurisdictlon of ail courts hereln specifled, Btate, 
territorial, and fédéral, shall extend only to aliens résident within the respec- 
tive Judicial districts of such courts." 

The question presented is whether an alien residing in a given coun- 
ty of a judicial circuit can be admitted to citizenship by the circuit 
court of another county in that circuit. 

It is contended on behalf of the United States that, as applied to 
the courts of Michigan, jurisdictlon under the section quoted extends 
only to aliens résident within the territorial jurisdictlon of the court 
so admitting. In my opinion this is the correct construction of the 
statute. Section 6 of article 6 of the Constitution of Michigan pro- 
vides for dividing the state into judicial circuits, and for the élection 
of one circuit judge in each circuit. The circuit courts within that 
circuit, however, are not circuit courts for the circuit, but only for the 
respective counties within the circuit. As said in Turrill v. Walker^ 
4 Mich. 180: 

"The circuit court for each county slts within and for the same, and Is 
restrlcted to its local llmlts. Though their jurisdictlon is gênerai over the 
subject-matter of sults, yet, in respect to persons and property, it cannot be 
exercised beyond the llmits of the county." 

A given judicial circuit is, therefore, not the "judicial district of 
such court," but is the judicial district of the judge elected as judge 
of each of the circuit courts within that circuit or district. 

It is suggested that the above-quoted language of the naturallza- 
tion act was employed for the purpose of reaching a situation, said 
to exist in some of the states, whereby a court sitting in any county 
of the district could try cases originating in any other county of the 
same district. Such is not the law or the practice in this state. 
Whether or not the purpose was as so suggested, I am of the opinion 
that the statute, as applied to the courts of Michigan, should be con- 
strued as if it provided that the naturalization jurisdictlon shall ex- 
tend only to aliens résident "within the territorial jurisdictlon of such 
courts." In the case of each of the respondents, admissions to citi- 
zenship were doubtless had in the utmost good faith, and upon the 
construction that the statute gave jurisdiction to admit to citizenship 
in the circuit court of any county in the circuit which contained the 
county of the alien's résidence. But, in the view I take of the stat- 
ute, the proceedings were without jurisdiction, and the respective cer- 
tificates of citizenship were thus illegally procured within the mean- 
ing of the act referred to, and must be canceled. 

Orders of cancellation will accordingly be made. 
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UNITED STATES v. WAYER. 
Plstrlct Court, W. D. Mlchlgan, S. D. August 7, 190a) 
J. Herbert Cole, Asst. U. S. Atty. 

KNAPPEN, District Judge. Application is made on behalf of the 
United States, under section 15 of the immigration and naturalization 
act (Act June 29, 1906, c. 3592, 34 Stat. 601 [U. S. Comp. St. 1907, 
p. 427]), to cancel the certificate of citizenship issued to said respond- 
ent by the circuit court for the county of Muskegon, upon the ground 
that the respondent was net résident within the naturalization juris- 
diction of that court. Section 3 of the act in question providés : 

"That the naturalization jurisdiction of ail courts herein specifled, state, 
territorial, and fédéral, shall extend only to allens résident within the re- 
spective judlcial districts of sueh courts." 

The respondent, at the time of his application for citizenship, and 
at the time of hearing thereon, was a résident of Allegan county, 
Mich. .There is no room for a claim that he resided within the juris- 
diction of the circuit court for the county of Muskegon. The action 
was doubtless taken in good faith ; but the proceedings were wîth- 
out jurisdiction, and the certificate of citizenship was thus illegally 
procured, within the meaning of the act referred to, and must be can- 
celed. 

Order of cancellation will accordingly be made. 



UNITED STATES v. VAN DER MOL.EN. 

(District Court, W. D. Mlchlgan, S. D. August 10, 1908.) 

Aliens— Natubalization— Time foh Piling Pétition. 

Under Naturalization Act June 29, 1906, c. 3592, § 4, cl. 2, 34 Stat. 
596 (U. S. Comp. St. Supp. 1907, p. 421), whlch requires an allen appll- 
cant for citizenship to "make and flle" hIs pétition "not less than two 
years nor more than seven years" after he has made hls déclaration of 
intention, the rlgiit of an appllcant must be complète when his pétition 
Is filed, and sueh provision is mandatory. A pétition flled vt'lthln less 
than two years after the déclaration of intention glves the court no 
Jurisdiction, although the hearing thereon Is not until after the two years 
hâve expired. 

J. Herbert Cole, Asst. U. S. Atty. 

KNAPPEN, District Judge. Application is made on behalf of the 
United States, under section 15 of the immigration and naturaliza- 
tion act (Act June 29, 1906, c. 3592, 34 Stat. 601 [U. S. Comp. St. 
Supp. 1907, p. 427]), to cancel the certificate of citizenship issued to 
said respondent by the circuit court for the County of Newaygo, upon 
the ground that the court was without jurisdiction to admit the ap- 
plicant to citizenship, from the fact that less than two years had inter- 
vened between the date of the déclaration of intention and the date 
of the making and filing of the pétition for citizenship. The décla- 
ration of intention was made March 28, 1905. The pétition for citi- 
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zenship was filed March 9, 1907, and thus less than two years after 
the making of the déclaration of intention. Hearing was not had, 
however, until after the expiration of the two years. 

The second subdivision of section 4 of the act requires that the alien 
"shall make and file" his pétition for citizenship "not less than two 
years nor more than seven years after he has made such déclaration 
of intention." It seems to hâve been the view of the court admitting 
to citizenship that the two-year limitation applied to the date of ad- 
mitting to citizenship, and not to the date of making and filing appli- 
cation therefor. I am unable to agrée with this construction. The 
language of the subdivision in question is express and explicit that 
the pétition shall be made and filed not less than two years after the 
déclaration of intention. The act proceeds throughout upon the the- 
ory that the right to citizenship must exist at the date of the filing of 
the pétition therefor. The alien's right to citizenship is, by the express 
ternis of the act, made to dépend upon his possessing the requisite 
qualification at the date of the making and filing of such application. 
To illustrate: By a later provision of the second subdivision of sec- 
tion 4, there is required to be attached to the pétition the affidavits 
of two witnesses as to the continuons résidence of the applicant within 
the United States for at least five years, and of the state, territory, 
or district of at least one year, "immediately preceding the date of 
the filing of his pétition." Upon the hearing, the proof of résidence 
within the United States and within the state or territory is directed, 
not to the date of the hearing, but to the date of the application. It 
must be made to appear to the satisfaction of the court that "imme- 
diately preceding the date of his application" the applicant has re- 
sided continuously within the United States for at least five years, 
and within the state or territory at least one year. The récital in the 
prescribed form of certificate of naturalization (not the order of the 
court) of finding of fact of the statutory period of résidence "imme- 
diately preceding the date of the hearing of his pétition" (as was 
required by the former naturalization law) was probably adopted by 
inadvertence. 

If the 2-year limitation is to be construed as applying only to the 
date of hearing, there is no apparent reason why the application should 
not be made at any time, and £ven within a day after the filing of the 
déclaration of intention. A construction which would permit such 
resuit is entirely out of harmony with the spirit and express pro- 
visions of the act. For example: Sections 5 and 6 require the clerk 
of the court to give at least 90 days' notice of the pétition by pub- 
lic posting, showing, among other things, the date, as nearly as may 
be, for the final hearing of the pétition, and the names of the witness- 
es whom the applicant expects to summon in his behalf. This notice 
is required to be given "immediately after filing the pétition." The 
court is required to fix, by rule of court, stated days for hearing such 
pétitions, and final action thereon may be had only on such stated 
days. Provision is also made for issuing subpœnas for the witnesses 
fo appear upon the day set for final hearing; and by section 11 the 
United States is given the right to appear before the court for the 
purpose of cross-examining the petitioner and the witnesses pro- 



652 163 PBDEUAL EEPOBTBB. 

duced in support of the pétition concerning any matter aflFecting the 
right to admission to citizenship, together with the right to call wit- 
nesses, produce évidence, and be heard in opposition to the granting 
of citizenship. Thèse provisions are inconsistent with the idea that 
the pétition could be filed nearly two years, if desired, previous to a 
date when hearing could possibly be permitted. 

It is clear, to my mind, that the proceedings for admission to citi- 
zenship, involving, as they do, the formai filing of a pétition in court, 
notice to and opportunity to be heard by an opposite party, and a ju- 
dicial hearing, necessarily contemplate that the applicant is entitîed 
to the decree sought at the time of application therefor. As said by 
Judge Dallas, in Re Bodek (C. C.) 63 Fed. 814 (in construing the 
previously existing naturalization act) : 

"An applicant for naturalization then Is a suitor, who by hls pétition In- 
stitutes a proceedlng in a court of justice for the judlcial détermination of an 
asserted right. Eivery such pétition must, of course, allège the existence of ail 
facts and the fulflllment of ail conditions upon the existence and fulflllment of 
which the statutes whlch confer the right asserted hâve made It dépendent." 

The pétition in the case under considération showed on its face that 
two years had not elapsed between the déclaration of intention and 
the making or filing of the pétition. 

It is true there is at first sight an apparent inconsistency between 
the requirement in the first subdivision of section 4, that the décla- 
ration of intention must be made "two years at least prior to his ad- 
mission," and the requirement of the second subdivision, that the 
pétition for citizenship be made and filed "not less than two years 
* * * after he has made such déclaration of intention" ; but there 
is no necessary inconsistency, and by the construction I hâve adopted 
effect can be given both provisions, while the construction sought 
by respondent would not give efïect to the express provision of the 
second subdivision. 

Is the provision in question mandatory? Section 4 déclares that the 
alien may be admitted to citizenship in the manner provided by the 
act, "and not otherwise"; and section 15 makes express provision 
for canceling certificates of citizenship when illegally procured. The 
respondent does not lose his right of citizenship by making applica- 
tion too early, but is permitted to make new pétition therefor, and 
without a new déclaration of intention. I am constrained to hold that 
the explicit language of the statute, forbidding the filing of pétition 
in less than two years after the making of déclaration of intention, 
is mandatory. Being mandatory, the failure to comply with it is ju- 
risdictional. It follows that the proceedings which resulted in the 
certificates of citizenship were without jurisdiction, and the certifi- 
vates must be canceled. 

An order for cancellation will accordingly be made. 



CHUKCH COOPERAGE CO. V. PINKNET. 653 

CHUROH COOPERAGE CO. et al. v. PINKNET et aU 

(District Court, S. D. New York. August 6, 1908.) 

1- Shipping— Chaetee Paety— Damage feom Odoe. 

A charter party, recitlng that the vessel is carrylng créosote on the 
prellminary voyage, also contained the printed clause that the vessel 
"shall be tight, staunch, stroug, and in every way fitted for the voyage," 
with a wrltten Insertion, "Vessel agrées to hâve holds as clean as pos- 
sible." HeU that, where the vessel had been so cleaned, the charterer 
could not recover for the imprégnation of shooks by the odor of créosote, 
which rendered them unflt for wine casks. 

2. RELEASE— CONSTEUCTION AND OPEEATION. 

Where some of the dlscharged cargo came out wlth stains and external 
damage, and a compromise was made by deducting $100 from the freight, 
which was acknowledged by a receipt "in full settlement of our claim 
for damage to cargo dellvered In bad condition," such receipt did not 
release a clalœ for odor or taint that was not dlscovered until afterward. 

In Admiralty. Final hearing. Action for breach of charter party 
and damage to cargo. 

The libelants sued upon a charter party made to the Gulf Cooperage Com- 
pany to recover $35,000 alleged damages to a cargo of shooks shipped on the 
bark Alexandra at Galveston for a voyage to Buenos Ayres. The charter 
party reclted that the liark was "repoi'ted sailed from Glasgow January lOth, 
for Port Arthur, Tex., with cargo of créosote." It had also the usual printed 
provision that the vessel "shall be tight, staunch, strong, and In every way 
fitted for the voyage." The cargo was "to be not exceeding 40,000 whisky 
barrel shooks, and heads in bundles, and 265 net tons hoop iron packed 
flat In bundles." The latter part of the charter party had a wrltten' Insertion: 
"Vessel agrées to hâve holds as clean as possible." Evidence was given that 
the bark had been cleaned by the master and shore laborers, and that ono 
Thompson, the secretary and treasurer of the Gulf Cooperage Company, then 
accepted the shlp and supervised the loadlng of the cargo. Afterward he re- 
quired a portion of the between-deck planking to be removed, which was done, 
and the loadlng was then resumed and completed without further objection. 
The vessel made the voyage, and discharged the cargo in apparent good order, 
except that a few bundles of shooks came out stalned. Upon settlement of the 
freight, a compromise was made by deducting $100, which was acknowledged 
by a receipt "in full settlement of our claim for damage to cargo dellvered in 
bad condition." It was alleged that, after the shooks had been sold and 
had been made up into wlne barrels, the wine showed a flavor of créosote, so 
that the purchasers returned many of them as unflt for wlne casks. 

Convers & Kirlin, for libelants. 

Wing, Putnam & Burlingham, for respondents. 

HOUGH, District Judge (after stating the facts as above). Two 
légal questions are presented by the pleadings: (1) The effect of the 
release executed at Buenos Ayres ; and (2) the meaning of the phrase 
of the charter, "Vessel agrées to hâve holds as clean as possible," taken 
in conjunction (1) with the récital of the same document, that the 
Alexandra was at the date of hiring en route for Port Arthur with a 
cargo of créosote, (2) with the warranty that she was in every way 
' fitted for the voyage contracted for, and (3) with the warranty of fit- 
ness and seaworthiness implied by law. The release does not, in my 
opinion, cover the claim in suit, which is not for breakage, rust, or 
stains even of créosote, but for the loss of practically the entire cargo 
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of wine casks, as réceptacles for wine, because of an imprégnation by 
créosote odor, undiscovered and unsuspected when the claim was ad- 
vanced for which the release was executed. 

As to the second query, it is clear that the charter party warranty 
âdds nothing to the warranty implied by law, even if the former be 
not always ref érable to the date of contract or time of sailing for 
loading port, as suggested by Mr. Carver in his comments on Stanton 
V. Richardson. It is enough for this case that : 

"Where there Is a contract to carry goods In a shlp, there Is, In the absence 
of any stipulation to the contrary, an ImpUed engagement on the part of the 
person so uudertaking to carry that the ship is reasonaWy fit for the purposes 
of siich carriage." Tattersall v. Nat S. S. Co., 12 Q. B. D. 300. 

That no such stipulation is to be inferred from common knowledge 
of the fact that on a previous voyage the vessel had carried cargo 
naturally tending to render her unfit for her next engagement is 
plainly held by The Lizzie W. Virden (C. C.) 11 Fed. 910, and The 
Carlotta, 9 Ben. 1, Fed. Cas. No. 2,413. 

The question remains, then, whether the spécial proviso about clean- 
ing holds is a limitation of warranty. I am inclined to think it is, be- 
cause it is only by so construing the phrase that any meaning can be 
given it. If the ship, after fulfilling her engagement of unusual clean- 
liness, is still held to a complète absence of créosote odor, then the 
meaning of the charter party would be exactly the same, with or with- 
out a sentence obviously inserted solely on account of the known 
créosote cargo and its known characteristics. In this discussion it is 
assumed that a warranty of "reasonable fitness" is broken by giving 
to barrel staves a créosote flavor only discoverable by chemical analysis, 
or by filling the barrels with a délicate alcoholic fiuid, viz., wine, al- 
though the wine drinker can only discover the taint by taste, not by 
smell. I do not assent to this assumption, but it is not necessary to 
pursue the subject. 

Whether, however, the construction of the charter and its warranties 
to which I incline be right or not, it is to me entirely clear that libel- 
ants are estopped from asserting the claim in suit. The more im- 
portant witnesses on this point were examined before me. Both in 
open court and by déposition libelants hâve sought to minimize the 
powers, importance, and authority of one Thompson, who offered the 
cargo to the Alexandra at Galveston. This insistence has not increased 
faith in the witnesses who so unanimously hold that Thompson 
had nothing to do with the loading of the ship; for, if anything can 
be proven by human évidence, it is that Thompson practically refused 
to load further cargo unless the 'tween-decks were removed, and, in 
short, exercised ail the authority that inhered in the secretary and 
treasurer.of the chartering company. Décision is not grounded on 
Thompson's actions ; but this endeavor to explain away or deny 
Thpmpson has induced me to believe rather those who are truthful 
regarding him or know him not. 

I am therefore of opinion that when this charter was made it 
was not divulged to respondents that the staves were to be made into 
wine casks; that as soon as this became known to respondents they 
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offered to cancel the charter; that libelants' représentatives in New 
York, after considération, concluded to rely on tiie cleaning process 
and to "take their chances"; that the holds of the Alexandra were 
made as clean as possible, short of taking the ship apart ; and that she 
finally sailed only when her condition was entirely satisfactory to 
Thompson, who had ample authority to withhold ail cargo, if the holds 
were not satisfactory. 

For thèse reasons the libel is dismissed, with costs. 



SIM V. BDENBOEN. 

AliDER V. SAME. 

(Clrcnlt Court, B. D. New York. August 6, 1908.) 

Fbaud— Fbaudulent Repeesentations— Remedy. 

A plaintiff, who with others entered into an agreement wlth a promoter 
to form a syndlcate to purchase stock of a corporation, which agreement 
was carrled out and the stocl£ purchased, cannot, on the ground that the 
promoter made fraudulent représentations, reseind the agreement and on 
a tender of the stock to him maintain au action at law In tort agalnst 
him alone to recover the money paid In ; but his remédies are limited to 
an action against the promoter to recover damages for the fraud, In 
whlch the value of hls stock must be taken into account, or to a suit 
for rescission, to which the corporation and other members of the syndl- 
cate are necessary parties. 

At Law. On demurrers to complaints. 

Theron G. Strong and Theron R. Strong, for plaintiffs. 
Martin W. Littleton (Fredk. AUis, of counsel), for défendant 

CHATFIELD, District Judge. The plaintiff in each of the above 
actions entered into an agreement with the défendant upon the 15th 
day of April, 1902, by which the plaintiff agreed to join a syndicate to 
purchase certain industrial stocks. The défendant, with two other in- 
dividuals, were named in this agreement as managers of the syndicate, 
and the plaintiff Aider subsequently carried out his part of the con- 
tract, paid the sum of $10,136.08 upon the 17th day of December, 
1902, and about January 1, 1903, received a certificate for shares in 
one of the companies purchased. The plaintiff Sim is the assignée 
of a number of individuals, who likewise entered into an agreement 
with the défendant with relation to the same syndicate transaction. 
Each of the assignors of the plaintiff Sim paid. the amount of their 
subscriptions and received their stock, and it is now alleged on behalf 
of each plaintiff that Aider and Sim, and Sim's assignors, were in- 
duced by fraudulent représentations of fact to make the agreement 
aforesaid. The plaintiffs further allège that the défendant performed 
certain acts and did certain things in managing the syndicate, with 
the idea of continuing the déception of the plaintiffs and the other 
subscribers, and that the plaintiffs, as soon as they discovered the al- 
leged fraud and deceit on the part of the défendant, notified the de- 
fendant of an élection to reseind their subscriptions, offered to return 
to the défendant the certificates of stock which they had received, and 
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deraanded payment of the amount advanced, which demand has been 
refused, and which tender of stock has been kept good. 

The plaintiff in each of the actions, therefore, asks for judgment 
for the amount of the subscription, with interest from the date of pay- 
ment, and the défendant in each case has demurred on three grounds, 
which must be considered: First, that there is a defect of parties, in 
that the co-syndicate managers are net made défendants; second, 
that the corporation whose stock was transferred is net made a party 
défendant; and, third, that the plaintifï in each case has included in 
one cause of action the allégations of an action in equity to rescind a 
contract and allégations in an action at law to recover damages for 
fraud and deceit. The plaintiff in each case has met this demurrer 
by contending that his action is properly brought against the individual 
who made the false représentations of fact, and who has perpetrated, 
as he allèges, the fraud upon him. He claims that he is entitled to 
rescind the contract and demand restitution at the hands of this person, 
and at the same time contends that his action is not in equity for re- 
scission of the contract, but is an action at law, sounding in tort, 
based upon a rescission, for damages equal in amount to the sum 
which the plaintiff in each case paid, tendering at the same time to 
that plaintiff the considération which he received. 

But one question involved in this idea need be considered, and that 
is whether in the case of a syndicate, or the carrying out of a promo- 
tion agreement to form a syndicate, rescission can be relied upon, 
restitution oiïered, and the original payment demanded back, in an 
action at law against the individual who acted as promoter or agent. 
The plaintiff could unquestionably hâve sued for damages for the 
fraud, if fraud existed. He could hâve brought varions actions look- 
ing towards the disaffirmance of the agreement which he made upon 
going into the syndicate, if he could show a cause of action. None of 
thèse latter suits hâve been attempted. In any of them the other 
persons interested in the syndicate and the corporation with respect 
to which the syndicate was formed would necessarily hâve b'een par- 
ties ; but the plaintiff in each case contends that he is not siiing upon 
a disaffirmance of his agreement with the others in the syndicate, but 
is suing in tort, upon a rescission of his original agreement to enter 
into a syndicate, which agreement was a personal contract with the 
défendant. It is believed that the action cannot be maintained in its 
présent form. Unless the plaintiffs rescind their entire agreement 
with ail of the individuals and with the corporation, alleging that they 
hâve been deceived by misrepresentations of fact in going into thèse 
agreements, the court does not see how the cause of action can be al- 
leged as other than an action for damages against the défendant 
as an individual for his alleged misrepresentations of fact. In such 
an action for damages, if the plaintiff should demand the entire amount 
invested, the value of the securities obtained, if any, might be an off- 
set against the damage proved. So, too, the plaintiff, while alleging 
damage, might admit, as an offset, the stock obtained, and offer to 
the défendant an élection to take the stock and pay the entire amount 
of damage, or to reimburse the plaintiff for the actual damage, repre- 
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sented by the amount invested, less the value of the stock received, 
and whatever profits, if any, could be shown therefrom. 

But the précise action which has been brought, in form alleging a 
rescission of the contract and demanding the return of the money in- 
vested, while perhaps in effect capable of being considered as a demand 
for damages, less the offset of the stock received, is not so in terms, 
and is in form an action not maintainable as an action sounding in tort, 
and even, apparently, not an action at law. The apparent fallacy of the 
plaintifï's position is contained in the statement in his brief that : 

"Thèse are actions to recover moneys paid to the défendant pursuant to 
subscriptions made by plalntllïs to a syndicate promoted by défendant for 
acquirlng certain propertles, whlch sald subscriptions were induced by fraud 
and deceft practiced upon plalntlfCs by défendant. Upon the discovery of the 
fraud and decelt, plaintiffs resclnded their subscriptions, demanded repayment 
of the same, and tendered to défendant the shares of stock received from hlm 
as representing the amounts subscribed." 

This paragraph shows that the plaintiff is stating an action involv- 
ing the rescission of the agreement with the other parties to the syndi- 
cate, while apparently endeavoring to set forth a demand for damages 
for tort. 

The demurrers will be sustained, with leave to the plaintiffs to amend 
their complaints in accordance with this opinion, if they are so ad- 
vised. 



HAGAN et al. v. CARGO OF LUMBEE. 
(District Court, E. D. New York. August 6, 1908.) 

1. Shipping— Demubeaoe. 

Demurrage cannot be recovered from a charterer for delay in dls- 
charging, due to the refusai of the owner to discharge without settle- 
ment of a prlor claim for demurrage at the port of loading. 

[Ed. Note. — Demurrage, see notes to Harrlson v. Smith, 14 C. C. A. 
657; Randall v. Smith, 21 C. C. A. 337; Hagerman v. Norton, 46 C. O. 
A. 4.] 

2. Same. 

Under a charter for the carrlage of a cargo of lumber to be loaded at 
two ports, which requlred the charterer to pay for the towage between the 
two, the tlme of such towage cannot be charged In the lay days for load- 
ing, nor the tlme lost In obtalnlng a tug not due to any default of the 
charterer; but demurrage is recoverable for delay in loading, due to 
the fact that the cargo was différent from that specifled in the charter. 

3. Same— Dead Fekight— Suit in Rem. 

A claim for dead freight Is not recoverable In an action in rem against 
the cargo. 

4. Same— ExTKA Cost of Handlino Cakgo. 

A claim by a vessel owner for the extra cost of handling timber of 
larger dimensions than that specifled In the charter can only be recovered 
in an action in rem against the cargo in so far as it Is a daim for the 
services of stevedores who would be entitled to a lien, and Is not so recov- 
erable where the stevedores were furnished by the charterer. 

In Admiralty. 

James J. Macklin, for libelants. 
Hyland & Zabriskie, for claimant. 
163 F.-^2 
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CHATFIELD, District Judge. The libelant has sued for four dif- 
férent sets of items arising out of a charter party to secure the serv- 
ices of the schooner Berks in bringing a cargo of lumber from Vir- 
ginia to New York. The charter party is substantially as follows: 

Under date of April 20, 1906, the owners of the barge Berks agreed 
with the Southern Pine Timber Company to make a voyage from 
Norfolk and Windsow Shades, Va., to New York, for which the par- 
ty of the second part agreed to furnish a cargo of "air-dried pine 
boards and Virginia pine framing," and to pay $3 per 1,000 feet, with 
free wharfage and shifting towage, if any; barge to be towed from 
Norfolk, Va., to Windsow Shades, and back to Norfolk, Va., at ex- 
pense of charterers; on loading and discharging, Sundays, holidays, 
and rainy days to^ be excepted ; lay days to commence 24 hours from 
the time the vessel was ready to receive or discharge; cargo to be 
loaded as per usual custom for loading at Norfolk and Windsow 
Shades, and to be discharged as per rules of the New York Maritime 
Exchange, with a default of $30 per day; cargo to be received and 
delivered alongside within reach of vessel's tackle; lumber to be de- 
livered on rail of barge ; owners guarantee barge to insure at current 
rate, etc. 

It appears from the testimony that part of the lumber was Virgin- 
ia pine boards, and some Virginia pine framing of the ordinary char- 
acter; but, in addition to this lumber, a large quantity of long and 
heavy timber of green Virginia pine, of sizes 8"xl0"xl6' and intend- 
ed to supply a contract for underpinning, to be used in building the 
Brooklyn Subway, was delivered to the vessel. Such timber, the tes- 
timony shows, was of unusual dimensions, was designed for a spécial 
purpose, and could not be called "framing," in the ordinary mean- 
ing of that term. Considérable of the delay occasioned in loading 
was caused by the character of this heavy timber, and this fact must 
be considered later. 

The foui" claims or causes of action are as follows : First, 16 days' 
alleged demurrage at the shipping port at $30 a day, or $480 in ail; 
second, a claim for dead freight, arising from the différence between 
the amount of freight charges for the quantity of ordinary framing 
which could be carried, and the amount, according to measurement, 
of the heavy timber above specified (this différence is stated to amount 
to $400) ; third, the extra expense to which the vessel is claimed to 
hâve been put in loading and discharging this heavy timber (this item 
is also claimed to amount to $400) ; fourth, an alleged détention at 
New York of 30 days, which at $30 a day demurrage would amount 
to $900. 

Taking up the last claim first, it would appear that under the rules 
of the New York Maritime Exchange the only days for which de- 
murrage can be charged were three days at Smith's Dock, Newtown 
creek, during which days another schooner was lying at the berth. 
One of thèse days was the 4th of July, and therefore but two days' 
demurrage can be allowed. The other delay at the port of New York 
would seem to hâve been occasioned by an attempt on the part of 
the libelant to compel the allowance of his claim for demurrage at the 
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port of loading, and this cannot be made a basis of damage. Mur- 
ray v. George W. Jump Co. (D. C.) 148 Fed. 123. 

As to the first item of demurrage, the libelant bas claimed that the 
cargo was not furnished to him at Norfolk as fast as the contract 
called for, that he was compelled to wait for a tug to go to Windsow 
Shades, and in going to Windsow Shades and Norfolk, and in delay 
at Windsow Shades in obtaining stevedores. The time of going to 
Windsow Shades and getting back to Norfolk cannot be considered 
in Computing demurrage. It was a part of the contract to take the 
load at each of thèse places, and the time in going to Windsow Shades 
and returning therefrom was, therefore, contemplated as a part of 
the contract. The delay in obtaining a tug was not the fault of the 
party of the second part. The agreement was to pay for towage, and 
this did not include an agreement to furnish towage. Barrett v. 
Oregon Ry. & Nav. Co. (D. C.) 33 Fed. 453. There would seem to 
hâve been at Norfolk a delay chargeable to the party of the second 
part of two out of three days, May 19th, 22d, and 23d, on which but 
one car load a day was furnished to the vessel. At Windsow Shades 
one day was lost in obtaining stevedores, because of the character of 
the timber, and for this day the party of the second part should be 
held responsible. As to the delay in the actual time of loading at 
Windsow Shades, no allowance can be made. The stevedores were 
ultimately furnished by the party of the second part, who was sup- 
plying the timber, and no charge is made therefor, and the accept- 
ance of this service by the libelant would seem to absolve him from 
damage for the extra time consumed. Therefore but three days de- 
murrage should be allowed at Norfolk and Windsow Shades, amount- 
ing to $90. 

As to the second alleged cause of action, the claim for dead freight 
is not properly the basis of an action in rem, but is a claim for dam- 
ages, and must be disallowed. 

The third alleged cause of action, as to extra cost in handling the 
heavy timber, can only be made the basis of an action in rem in so 
far as it is a claim for stevedores' services. The Hattie Thomas (D. 
C.) 59 Fed. 397; The Seguranca (D. C.) 58 Fed. 908. But this claim 
was a lien against the cargo itself in favor of the stevedores, and, in- 
asmuch as the stevedores were furnished by the company ofïering the 
timber, no extra expense therefor paid by the libelant bas been proved. 

The libelant, therefore, may hâve a decree for $90 demurrage at 
Norfolk and Windsow Shades, and $60 demurrage at New York. 
As to the balance of bis claim the libel must be dismissed. 



HOI/rON V. HEL.VETIA-SWISS FIRE INS. CO. OF ST. GALL, SWITZKR- 

LAND. 

(Circuit Court, B. D. New York. August 4, 1908.) 

REMOVAii or Oausbs— Pétition ïob Removal — Jurisdictionai, Avebmbnts. 
A pétition for removal flled by an allen, whlch allèges posltlvely that 
plaintiff Is a citizen of one of the states of the United States, and on In- 
formation and bellef that he is a citizen and résident of the district, is 
sufflcient to give the fédéral court jurlsdiction on the face of the record 
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On Motion to Remand to State Court. 

Wendell P. Bàrker, for plaintifï. 

Wallace, Butler, & Brown (Charles M. Turrell, of counsel), for 
défendant. 

CHATFlEIvD, District Judge. The plaintiff brought an action in 
the Suprême Court of Kings county against the défendant, which is 
stated in the summons to be a corporation of St. Gall, Switzerland. 
This summons, with notice, was served, under the laws of the state 
of New York, upon Hon. Otto Kelsey, Superintendent of Insurance, 
and the défendant, having appeared specially, demanded a copy of 
the complaint. Subsequently, this appearance having been set aside 
by the state court, a gênerai appearance was entered, and before the 
time to serve the complaint had expired discovery and the inspection 
of a contract between the défendant and the Rhine & Moselle Fire 
Insurance Company of Strasburg, Germany, was ordered. This or- 
der also directed the deposit of the contract with the clerk of Kings 
county for inspection, and an appeal was taken from said order, on 
which appeal the order was afiîrmed and the deposit of the contract 
directed made within 30 days. 

The défendant thereupon removed the case to this court, upon a 
pétition containing a statement that the plaintiff "at the time of the 
commencement of said suit was, and still is, a citizen of a state of the 
United States, to wit, as your petitioner is informed and believes, a 
citizen of the state of New York, residing in the Eastern district 
thereof," and that the défendant "at the time of the commencement 
of said suit was, and still is, a citizen of a foreign state, to wit, a citi- 
zen of the republic of Switzerland." The pétition further allèges that 
the assignor of the plaintiff (the plaintiff being alleged to claim un- 
der assignment of a chose in action) "was at the time of the com- 
mencement of this suit, and still is, a citizen of a state of the United 
States, to wit, as your petitioner is informed and believes, a citizen 
and a résident of the state of California." 

The motion to remand bas been made upon the ground that the re- 
moval record does not show that the plaintiff nor the plaintiff's as- 
signor is a citizen of the United States, as required by Act March 
3, 1887, c. 373, § 1, 24 Stat. 553, as amended by Act August 13, 1888, 
c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508). 

The défendant contends that the doctrine set forth by Ex parte 
Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, has been 
amended or overruled by the cases of In re Moore, 209 U. S. 490, 
28 Sup. Ct. 585, 706, 52 L. Ed. 904, and Western Loan & Savings 
Co. V. Butte & Boston Consolidated Mining Co., 210 U. S. 368, 28 Sup. 
Ct. 720, 52 L. Ed. 1101, so as to make it the law of the United 
States, under the sections of the statute above quoted, that United 
States courts hâve jurisdiction over ail actions between an alien and 
citizens of the states, and that an action can properly be removed into 
the district containing the place where the action was instituted, and 
that the strict construction of the statute with relation to removals, as 
interpreted by this court in the case of Tierney v. Helvetia-Swiss Fire 



HOLTON V. HELVETIA-SWI8S FIKE INS. CO. 661 

Insurance Company (March 5, 1908) 163 Fed. 83, has been express- 
ly overruled. Be this as it may, that question need net be consider- 
ed. This motion must rest on whether the allégations of the removal 
record are sufficient, and if they are ambiguous or lacking in some 
statement which the record shows could be supplied, under the doc- 
trine in the case of Kinney v. Columbia Savings, etc., Ass'n, 191 U. 
S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103, whether amendment can be made. 

The plaintiiï has cited the cases of Wolff v. Archibald (C. C.) 14 
Fed. 369, Jones v. Adams Express Co. (C. C.) 129 Fed. 618, and 
Thompson v. Stalmann (C. C.) 131 Fed. 809, to support his conten- 
tion that a statement of résidence upon information and belief is in- 
sufficient, unless facts are shown by which that statement can be sub- 
stantiated. In the présent record of removal the vérification of the 
pétition may hâve been unnecessary. Street Railway Co. v. Hart, 114 
U. S. 660, 5 Sup. Ct. 1127, 29 L. Ed. 226; Removal Cases, 115 U. 
S. 17, 5 Sup. Ct. 1113, 29 L. Ed. 319. But if the necessary alléga- 
tion of résidence were not contained in the pétition and there were 
no vérification, or if a vérification be added and no sufiScient alléga- 
tions are contained therein, it is immaterial whether the vérification 
be necessary or not. 

The question of alleging citizenship upon information and belief 
is set forth at length and with great clearness in the case of City of 
Détroit v. Détroit City Railway (C. C.) 54 Fed. 1, wherein Judge 
Taft says that the pétition for removal is in the nature of an inter- 
locutory motion, and that by the practice of the High Court of Chan- 
cery of England, which by equity rule 90 régulâtes the equity practice 
of the Circuit Courts in this country, so far as its rules may be applica- 
ble, parties were permitted "to submit at the hearing of interlocutory 
motions afïidavits on belief, provided that the facts were stated upon 
which such behef was founded." The statement of facts showing 
jurisdiction has always been held necessary. Brown v. Keene, 18 
Pet. 115, 8 L. Ed. 885 ; Martin v. Baltimore & Ohio Railroad, 151 U. 
S. 691, 14 Sup. Ct. 533, 38 L. Ed. 311 ; and many other cases. 

On the présent application the allégation upon information and 
belief, and the vérification, fail to show facts from which the conclu- 
sion of the petitioner that the plaintifï and the plaintifï's assigner are 
citizens can be satisfactorily inferred, and if thèse allégations stood 
alone the motion to remand would be granted. But the petitioner has 
sworn, not on information and belief, but as a matter of positive state- 
ment, that the plaintifï and the plaintiff's assignors are both citizens 
of the United States. The statement upon information and belief is 
with relation to the particular state of which those parties are citi- 
zens, and under the doctrine 6i the case of Western Loan & Savings 
Co. V. Butte & Boston Consolidated Mining Co., supra, the fédéral 
courts could hâve jurisdiction ; and the Circuit Court of the United 
States in this particular district, being the district within which the ac- 
tion in the state court was brought, would therefore bave jurisdiction 
upon removal, and the papers upon which the removal was had would 
therefore seem to be sufficient. 

If it should affirmatively appear subsequently that the United States 
courts had no jurisdiction, the case must then be remanded, under 
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the provisions of section 2 of the act of March 3, 1887, as amended 
by the act of August 13, 1888 ; but upon the présent record the mo- 
tion to remand must be denied. 



THE CARACAS. 

(District Court, B. D. New York. August 4, 1908.) 

Shipping— Caeribe of Passenqees— Liabilitt roB Injurt to Passengee. 

Llbelant, a passenger on a steamship, was sittlng on the deck at a 
time when the sea was rough, and to escape an unusually large wave, 
whlch washed over the deck, stepped upon a bench and rested his hand 
upon a glass ventUator or skylight, whlch broke and hls hand was eut 
by the glass. There was a frame, with cross-rods, over the sash, designed 
to protect the glass; but the prépondérance of the évidence showed 
that it was displaced by llbelant and fell to the deck before his Injury. 
Eeld, that the condition of the skylight wns not siieh as to charge the 
vessel wlth négligence whlch would render it llable for the Injury, wblcb 
was entlrely attributable to accident 

In Admiralty. 

William C. Reddy, for libelant. 

Convers & Kirlin (John M. Woolsey, of counsel), for claimant. 

CHATFIELD, District Judge. The libelant was injured in his left 
hand, upon the 16th day of September, 190G, while off Cape Hatteras, 
upon the steamer Caracas, on a trip from New York to Venezuela. 
The weather at the time was not stormy, but the sea was compara- 
tively rough, and not many passengers were upon deck. The libel- 
ant was seated in a chair near a ventilating hatchway, which was cov- 
ered by an A-shaped glass roof or skylight, when a somewhat larger 
wave than usual washed over the decks, and the libelant, attempting 
to get out of the way of the wave, stepped upon a shelf or bench, 
running alongside of this ventilator or skylight, and rested his weight 
upon his left hand upon the glass of the skylight. This glass, which 
was ordinarily thick window glass, with woven wire imbedded there- 
in, broke, and eut quite severely the libelant's left hand. There is 
some évidence to indicate that the libelant's treatment of his hand did 
not induce healing; but, in gênerai, the condition of the hand is due 
to the accident and the hand seems to bave some permanent 
injury, as well as disfigurement. It may be remarked that the libel- 
ant is right-handed, and therefore has not lost any facility in the use 
of the hand with which he writes. 

The steward of the vessel testifies that a short time before the ac- 
cident he closed the varions frames of the skylight at which the ac- 
cident occurred. Thèse frames were suspended by hinges from the 
ridge, and they were worked up and down by a ratchet or cog lever, 
and, when closed, the sides of the skylight occupied a position at an 
angle of about 45 degrees. Over the four panes of glass in each 
sash of this skylight rested a square frame, with a middle bar equip- 
ped with 11 cross-rods about the size of a lead pencil, but far enough 
apart to permit the insertion of a person's hand. The libelant testi- 
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fied that this protecting frame was missing from the sash of the 
skylight nearest to where he was sitting. The steward testified that 
the frame was there when he closed the sash, and that the buttons, 
two at the bottom and one at the top, were turned over the sash, 
so that it could not be lifted out without disturbing thèse buttons. 
The second officer of the vessel testifies that immediately after the 
accident he found this particular frame upon the deck of the vessel, 
within a few feet of wheref the Hbelant had been sitting, and the 
operator of the wireless telegraph upon the vessel, who had been 
lying or sleeping some 18 or 30 feet away, alongside of the rail or 
gunwale, claims to hâve seen the occurrence, and testifies that the 
libelant drew up his feet to avoid the wave, and upon leaning over, 
in order to climb upon the hatchway, seized the protecting frame with 
his left hand, that it came loose and fell upon the deck, and that the 
libelant then made a second eflfort to get upon the hatchway, when his 
left hand broke through the unprotected glass, with the resuit indicat- 
ed. The doctor was immediately called to dress the wound, and the 
subséquent treatment, as has been stated, need not be considered. 

A serious contradiction has arisen from the testimony of the libel- 
ant and another passenger, to the efifect that the carpenter placed 
some canvas over the opening, which was not repaired for some time, 
while the second officer and the carpenter of the vessel deny such 
an occurrence, and allège that the glass was replaced in the ordinary 
course of affairs, and no canvas used. The burden being upon the 
libelant, and there being no apparent reason why the carpenter should 
misstate occurrences after the accident (which idea applies as well 
to the testimony of the second officer), it must be assumed that the 
libelant and his fellow passenger were mistaken in their recollection 
that the glass was repaired with canvas. But this, as has been said, 
while serious as a contradiction, is immaterial to the question of li- 
ability. 

It would seem that if the libelant, in order to avoid the discomfort 
of a wetting, attempted to climb upon the skylight, and thereby pull- 
ed the protecting frame from the glass, and then leaned upon the 
glass, no liability should rest upon the vessel. Certainly no négli- 
gence can be imputed for an occurrence happening in this manner and 
under such circumstances. The testimony of the ship's officers, and 
of every one connected with the matter, is that the rods in the pro- 
tecting frame were not of sufficient strength to hold a person leaning 
his full weight upon one hand, or planting a foot upon the frame. 
But the libelant charges that the accident happened when the frame 
was not in place, and there fore the question as to whether the frame 
was sufficiently heavy to protect a person from falling need not be 
considered. The skylight was not intended as a place upon which 
to sit, nor to cHmb, and the frame was designed to protect the glass 
from objects of any sort which might fall thereon. It cannot be 
considered négligence to hâve not anticipated that this frame could 
be pulled from its place by a man of ordinary size, when tossed 
around by the motion of the ship, or slipping back under the efïect of 
an extraordinary wave. Such an occurrence is an accident pure 
and simple. 
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As to the libelant's contention that the frame was not upon the 
glass, it need only be said that the burden of proof has not been sus- 
tained, and in fact the testimony of the various witnesses above re- 
cited would indicate that the frame was dislodged before Mr. Chase 
could realize the condition of the surface upon which he was resting. 

The claimant argues that the libelant was guilty of contributory 
négligence in climbing upon a glass near which he had been sitting 
for some time, and where he might hâve seen that the glass was un- 
protected, as he charges this to hâve been ; but no contributory nég- 
ligence can be imputed to a person acting under such circumstances 
that no time is given within which to form a proper judgment as to 
the risk. Further, the court is unwilling to décide, when unnecessary, 
that a vessel need not in any way protect a skylight upon the fre- 
quented portions of the main deck of a vessel, at a level below the 
waist of the ordinary person, and where any fall might preçipitate 
a person through the skylight. 

But upon the entire testimony there is no need of considering that 
situation, and the libel must be dismissed. 



In re SACHAROrF & KliBINEB. 

(District Court, B. D. New York. July 31, 1908.) 

Bankeuptct— Settino Aside Composition— Interest or Cbeditoks. 

A motion to set aside a composition by a banlirupt should be denled, 
notwlthstandlng the fact that it was shown that some creditors fraudu- 
lently obtained notes for more than their pro rata share oi their debts, 
where the applicant for the order aiso obtained a préférence, and, be- 
cause of the fact that the bankrupt had been unable to pay the composi- 
tion notes, new proeeedlngs in bankruptcy had been Instituted agalnst 
him. In which the Innocent creditors could be best protected by the dis- 
allowanee of the fraudulent daims. 

In Bankruptcy. On motion to set aside composition. 

Frank L. Entwisle, for petitioner. 
Walter T. Kohn^ for bankrupts. 
Engel Bros., for creditors. 

CHATFIELD, District Judge. The bankrupts were originally ad- 
judicated upon a voluntary pétition filed November 14, 1907. A com- 
position was effected on the basis of 10 per cent, cash and two notes 
of 10 per cent, each, making 30 per cent, in ail, and the property re- 
leased to the bankrupts on March 27, 1908. The expenses of the 
bankruptcy proceedings were also paid by the bankrupt, and the first 
of the two séries of notes hâve fallen due and hâve not been paid. It 
now appears that one Emanuel Strauss advanced money to Sacharoflf 
with which to make the first payment of 10 per cent., and that Sach- 
aroff made an independent agreement with Strauss, which he has been 
unable to perform, and by reason of which failure Strauss has not 
advanced to Sacharoflf the necessary money to meet the notes as they 
became due. 
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A second pétition in bankruptcy was thereupon filed by E. Reis & 
Co., J. Vroom Roscoe, and the Primrose Tapestry Company, upon the 
30th day of June, 1908. This pétition was verified by Cari Reis, as 
président of E. Reis & Co., a corporation, by J. Vroom Roscoe indi- 
vidually, and by J. Vroom Roscoe, as agent of the Primrose Tapestry 
Company, and this second pétition in bankruptcy contains the alléga- 
tion that a fraudulent assignment had been made by the alleged bank- 
rupts, while insolvent, to Emanuel Strauss, with intent to hinder, de- 
lay, and defraud their creditors, and with the intent to prefer said 
Strauss. The amounts of the claims of each of thèse creditors set 
forth in the second pétition are the same amounts proven by them in 
the original proceeding in bankruptcy, and a payment of 10 per cent, 
on each claim is admitted. Thèse claims are foUowed by this para- 
graph : 

"That no part of sald sums has been pald, excepting as aforesald, and that 
the alleged banknipts hâve no set-offs, counterclaims, or défenses thereto in 
law or equlty." 

The pétition as drawn contained the names of " Weinreb 

and Weinreb, copartners composing the firm of Weinreb 

Bros." ; but thèse names were stricken out and the name of the Prim- 
rose Tapestry Company written wherever necessary, and neither of 
the members of the firm of Weinreb Bros, joined in the pétition as 
filed. On the Ist day of July, 1908, one Jacob Weinreb, a member 
of the firm of Weinreb Bros., obtained an order from this court di- 
recting the bankrupts to show cause why the composition should not 
be set aside for fraud, upon allégations that the compromise was ob- 
tained by statements that ail of the creditors were to share equally, 
and that since the entry of the order of composition, and within a 
few hours prior to the obtaining of the order to show cause, Weinreb 
had discovered that the statements of the bankrupts were false, in that 
the bankrupts had preferred several creditors, including the Matred 
Mills and J. Vroom Roscoe, who had received 40 per cent, of their 
claim, instead of 30. The pétition contains the further allégation that 
Weinreb had relied upon the représentations of the bankrupts, and 
would not hâve accepted the compromise if he had known the exact 
situation, The petitioner asks that the composition be vacated, and 
the proceeding reinstated, and the property returned to the trustée for 
distribution. 

An answer has been interposed by the bankrupts, denying the allé- 
gations of fraud, also alleging that Weinreb had knowledge of what- 
ever had transpired- prior to the acceptance of the ofifer of composi- 
tion, and that Weinreb had himself obtained certain property which 
must be considered a preferential payment, and was therefore not ask- 
ing for the statutory relief in the nature of the action of a court of 
equity when himself free from wrongdoing. 

The testimony need not be discussed at length. It appears that Ros- 
coe received promissory notes to the extent of $150, partly as com- 
missions or payment for his time in obtaining other creditors to sign 
the composition agreement, and partly as an extra payment on account 
of his principal, although the bankrupts allège that they understood 
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tlie entire amount of thèse notes was for the compensation of Roscoe, 
in the form of commissions. Under either aspect of the matter, Mr. 
Roscoe was committing a fraud upon the other creditors, inasmuch 
as in a second involuntary pétition he allèges that the claims were 
his own, and has now testified that he held them by assignment. Cari 
Reis, who verified the second pétition in bankruptcy, admitted upon 
the stand that through transactions with his partner, of which he had 
more or less knowledge, his firm had received notes covering their 
claim in full, and that thèse notes had not been paid, and were now in 
process of suit. Weinreb testified on the stand that, immediately 
preceding the original pétition in bankruptcy, he had obtained cer- 
tain goods from Sacharofï, with the tacit or unwilling consent of 
Sacharofif himself, which goods had been originally purchased from 
Weinreb, and were ail that could be certainly identified by him. 
There can be no doubt that Weinreb had knowledge of Sacharoff's 
insolvency at the time he took thèse goods, and Weinreb's relations 
with Roscoe, and with the various creditors at the time of the com- 
position, were such that it is impossible to consider him an innocent 
party in the matter. It may be true that Weinreb did not learn of 
the préférences to Roscoe and Reis till after the acceptance of the 
composition; but Weinreb is certainly not in the position of a cred- 
itor coming into this court with his hands clean, and entitled to the 
considération due to a deceived and innocent créditer. It is évident 
that sufficient fraud in the transaction itself is shown to justify any 
action by this court, under the authority of the statute as interpreted 
in the case of In re Roukous (D. C.) 128 Fed. 645, 13 Am. Bankr. 
Rep. 128. 

But it must also be considered whether the gênerai creditors will 
profit by setting aside the compromise, and whether the fraud shown 
is such that, if the circumstances had been known to the court at the 
time of approving the compromise, the compromise itself would hâve 
been rejected by the court, and the amount deposited by the bank- 
rupt to efi^ect this composition returned. It is plain that the notes to 
Roscoe and to the Reis Company were obtained by fraud ; even the 
money paid to Roscoe as commissions, in view of the fact that he was 
individually a créditer, although actually merely an assignée, being 
fraudulent as against the other creditors. Thèse notes, unless in the 
hands of innocent parties, should be void as between Sacharofif and 
the creditors to whom they were given ; and it is believed that in no 
court could the récipients of thèse notes justify their claims to the 
notes, if the issue of fraud had been raised. Certainly the other 
creditors in the bankmptcy proceeding are entitled, and were entitled, 
to hâve the preferential payments set aside, and whatever money 
might be paid by Sacharoff on account of thèse fraudulent and pref- 
erential payments distributed for the benefit of the creditors generally. 

But this resuit the testimony now shows is impossible, inasmuch as 
Sacharofï has been unable to pay any notes, is to-day unable even 
to carry out the terms of the compromise which was approved by the 
court, and is on the verge of again being put in bankruptcy, when 
the fraudulent and preferential notes will be considered and their 
validity may be questioned. Under the circumstances, it would seem 
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that the application to set aside the composition should be denied. 
The fraudulent notes in évidence sliould be declared void, so far as 
the bankruptcy proceedfng is concerned, and the persons holding 
them, unless they hâve been transferred to an innocent holder for 
value, should be enjoined from attempting to collect them, as 
against the other creditors of the estate. If Mr. Sacharoff has suf- 
ficient assets to take care of his obligations subséquent to the con- 
firmation of the composition, and to meet thèse notes, the amount 
thereof should be tumed over to the trustée in the original proceed- 
ing, which should be revived for the purpose, and a dividend declared to 
creditors who hâve been innocently imposed upon. In the meantime 
the notes will be held by the clerk as exhibits in this proceeding, and 
further transfer thereof prevented. 



THE PLANTER. 
(District Court, B. D. South Carollna. July 13, 1908.) 

ADMIEALTY— EXECUTION OF DBCEEE— SALE OF VESSEI,— VACA.TING — INADEQUAOT 

OF Price. 

A court of admlralty has discretlonary power, llke a court of equity, 
to set aside or refuse to confina a sale of property made under its process, 
but, where such sale was fairly made, after due advertisement, and there 
was a considérable attendance of persons having knowledge of the 
property, It should not be set aside on objection of other parties Inter- 
ested, who had full opportunity to proteet themselves on the ground .alone 
of inadequacy of prlce, or on a later offer by them of an Increased price. 

In Admiralty. On motion to confirm sale and objections thereto. 

Nathans & Sinkler, for Consumers' Coal Co. 

Young & Young and Von Koluitz & Waring, for interveners. 

BRAWLEY, District Judge. Upon hearing the report of the 
marshal of this court on the sale of the steamer Planter to the Con- 
sumers' Coal Company for the sum of $500, the said company hav- 
ing been the highest bidder under a writ of venditloni exponas issued 
out of this court, a motion was made by the proctors for the Consum- 
ers' Coal Company for a confirmation of said sale. On the same day 
the proctor who had filed an intervention in behalf of seamen for 
wages due brought to the attention of the court that the claims for 
wages amounted to more than $500, but no formai motion or péti- 
tion was filed. Inasmuch as seamen are in an especial degree wards 
of the court, I was unwilling to confirm the sale at and for the sum 
of $500, being of opinion that that was an inadéquate price without 
some investigation as to the circumstances attending the sale, and with 
that view I caused to be summoned ail of the proctors in the cause. 
Before the date fixed for the hearing, a bid for $1,000 and a bid for 
$1,500 was filed with the clerk. The parties bidding, it was ùnder- 
stood, were parties who had claims against the Planter for materials 
or supplies furnished. Upon the hearing affidavits were submitted as 
to the circumstances attending the sale, and it appears that on the day 
of sale a large crowd attended the same, among them masters of 
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steam tugs and other watercraft who had knowledge of the value of 
steamers, and were well acquainted with the steamer Planter. The 
day was clear, and it does not appear that there were any circum- 
stances showing that there was any efifort to chill the sale ; the whole 
proceeding having been conducted regularly, after due advertising. 

That the court has a judicial discrétion in cases of the kind is un- 
doubted, and it is generally governed by the rules which control the 
courts of equity. The old rule in chancery cases which obtained in 
England for many years, that until the confirmation the bidding 
would be opened upon a mère offer to advance the price 10 per cent., 
has been rejected in England, and has never met with much accept- 
ance in this country. I hâve lately had occasion in another case to 
consider whether mère inadequacy apart from any circumstances which 
would tend to raise a suspicion of fraud, irregularity, or unfairness 
should of itself suffice to vitiate a sale. Gross inadequacy, such as 
would shock the conscience and be of itself évidence of fraud, has 
been stated in some cases to furnish sufficient grounds for setting 
aside sales; but, where there has been no fraudulent conduct on the 
part of the purchaser, no évidence of any combination to restrict the 
bidding, where the sale was open and public, and after being duly ad- 
vertised, and no lack of attendance of buyers, it seems to me that it 
would gready impair confidence in judicial sales if the courts should 
refuse to confirm a sale simply because the price is inadéquate. It 
appears that since the sale parties who were interested in it hâve of- 
fered in one case double and in the other case treble the amount of 
the bid of the successfui bidder. No reason is given by them or 
either of them why they did not attend the sale. 

In Ballanetyne v. Smith, Justice Brewer says on page 289 of 205 
U. S., on page 528 of 37 Sup. Ct. (51 h. Ed. 803) : 

"Something may be said on each slde of the question. On the one, that 
a court of equity owes a duty to the créditer seeking Its assistance In sub- 
Jecting property to the payment of debts to see that the property bringa 
something like Its tru€ value, In order that to the extent of that value tha 
debts secured upon the property may be paid; that It owes them something 
more than to merely talve care that the forms of the law are complied with 
and that the purchaser is gullty of no fraudulent act. On the other, that 
It is the right of one bidding In good faith at an open and public sale to 
hâve the property for which he bids struclc ofC to him If he be the highest 
and best bidder ; that, If he be free from wrong, he should not be deprived of 
the beneflts of hls bid simply because others do not bld, or because parties 
interested hâve done nothing to secure the attendance of those who would 
lilîely give for the property something nearer its value; that, if the eredltors 
make no effort and are wllling to tak« the chances of a gênerai attendance, 
they hâve no right to complain on the ground that the property did not 
bring what it should hâve brought." 

It appears that the bidder to whom the property was knocked down 
has a claim for coal furnïshed amounting to something over $2,000. 
The proctor for the said bidder states that he represents other claims 
of the same character, among them a firm of which his own brother 
is a member. None of thèse parties hâve appeared and filed objections 
to the confirmation, and there being no circumstances suggestive of 
fraud, unfairness, or irregularity, I am of opinion that the sale should 
be confirmed, for parties interested in sales made by the courts should 
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understand that it is their duty to protect themselves at such sales. 
Inasmuch, however, as seamen are wards of the court, and are gen- 
erally unable to protect themselves by bidding on such sales, the sale 
will be confirmed upon the condition that the Consumers' Coal Com- 
pany shall pay into court such sum in addition to the amount of their 
bid as will suffice to pay ail the seamen's wages which may be justly 
due, and the costs. 



In re BAUGHMAN. 

(District Court, D. South CaroUna. July 14, 1908.) 

Bakkbtjptot— Commissions of Refeeeb and Trustée— Peoceeds of Moetoaq- 

KD PeOPEBTT. 

Property of a bankrupt was subject to a chattel mortgage for less 
than $1,000. The mortgagee applied to the référée for delivery of the 
property to him, whereupon the trustée flled a pétition for an order to 
sell the property, showing that It was appraised at $1,585. No objection 
belng made by the mortgagee after notice to hlm, such order was made, 
and the property was sold by the trustée at public auctlon for $875, 
whlch was less than the mortgage debt. The mortgage did not in terms 
glve the mortgagee the rlght to take possession of the property on de- 
fault, and could only hâve been foreclosed by suit. HeH, that the action 
of the référée was proper, and that the mortgagee was entltled to the 
proceeds only after déduction of the costs of sale and the commissions 
of the référée and trustée. 

In Bankruptcy. On review of action of référée. 
B. C. Bellinger, for M. Hornik & Co. 

BRAWLEY, District Judge. The pétition of M. Hornik sets forth 
that he is a creditor of the above-named bankrupt, holding a certain 
bill of sale or chattel mortgage, upon which at the time of adjudica- 
tion there was due $961.37; that, upon learning of the adjudication, 
he filed with the référée his pétition, praying that the goods and 
merchandise covered by his mortgage sliould be surrendered to him, 
but the référée, "instead of acting upon said pétition, finally passed 
an order authorizing the sale by the trustée, and, in accordance with 
said order, the trustée sold and delivered ail and singular the said 
goods and merchandise covered by your petitioner's mortgage as 
above mentioned at public outcry for the sum of $875." He allèges 
that, if the property had been surrendered to him, he could hâve had 
the property sold at an expense not exceeding $8 or $10, and that it is 
wholly unjust to permit the référée and trustée to be allowed their 
costs. 

Upon the filing of the pétition an order was made directing service 
upon the référée, with direction to report the facts, etc. The référée 
has filed his report and subsequently a letter, wherein he states that 
M. Hornik & Co. did file a pétition for an order allowing the sale 
of the merchandise in question, wherein he stated that the security 
was insufficient to satisfy the mortgage; that thereafter the trustée 
filed a pétition stating that the property had been appraised a $1,585 ; 
that he thereupon notified Mr. Bellinger, attorney for Hornik & Co., 
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of the trustee's report, and told him that, if he had no objections, 
he would proceed to give notice of the hearing on the trustee's péti- 
tion, but Mr. Bellinger did not file any objection thereto, after due 
notice, and that he thereupon made an order in accordance with the 
trustee's pétition, and the stock of merchandise was sold realizing the 
sum of $875, and the référée thereupon made an order directing that 
the fund be disbursed as follows: To M. Hornil< & Co. $808.75; 
advertising sale and printing notices $5 ; trustee's commissions $45 ; 
referee's commissions $8.75. 

The question for détermination is whether or not thèse costs and 
expenses of administration shall be allowed out of the fund. The 
bankruptcy act (Act July 1, 1898, c. 541, 3 Stat. 563 [U. S. Comp. 
St. 1901, p. 3448]), provides (section 64, subd. 5) for the payment of 
the costs of administration, and it is not disputed that the commis- 
sions charged by the trustée and the référée are such as are allowed 
by the bankrupt act; the only question being whether M. Homik & 
Co. was authorized to take possession of the stock of merchandise 
belonging to the bankrupt and dispose of it at his own pleasure. The 
instrument under which Homik claims is a rather peculiar one. After 
providing that Hornik should sell and ship to Baughman merchandise 
to the limit of $1,000, and that the latter should pay on the Monday of 
each week at least 7 per cent, of the amount due, the instrument pro- 
vides as follows : 

"And it is hereby agreed that my entlre stoclj of goods, wares, merchandise, 
store flxtures, etc., now in my store at Wagnera, S. C, together with the 
goods thls day purehased and those which may be hereafter purchased and 
placed in my said store or in any other building appurtenant, are hereby 
pledged, bargalned, and transferred to the said M. Hornilc & Ck). as security 
to guarantee my honesty, and that I wili falthfully deal with them and will 
perform every obligation hereby assumed, and It is distinctly understood and 
agreed that should I neglect to malie any payment herein referred to, or, 
If I should attempt to dispose of the goods or any part thereof other than 
in the regular course of retail trade, or to do any other act reasonably lead- 
ing to the suspicion that I întend to avold malîing payment or otherwise 
defraud the said M. Homik & Co., then immediately upon the happening 
of either or any of the said events the whole amount owing by me to the said 
M. Hornik & Co. shall Immediately become due and payable, and I hereby 
agrée to pay the same on demand of the said Horniic & Co." 

There is no provision that Hornik & Co. should be entitled to take 
possession of said stock of merchandise. The said stock is in terms 
pledged "as security to guarantee my honesty." It appears from the 
report of the référée that the stock of merchandise was appraised at 
$1,585. Hornik's claim amounted to less than $1,000. In thèse cir- 
cumstances it seems to me to hâve been necessary in the interest of 
the creditors of the bankrupt that the mortgage should be foreclosed 
in some court of compétent jurisdiction, and it appears from the ref- 
eree's statement that after the filing of the pétition by the trustée no- 
tice was given to Mr. Bellinger, attorney for Hornik & Co., for the 
hearing on the trustee's pétition, and that, Mr. Bellinger "not taking 
any objection, after due notice" the order of sale was made upon the 
trustee's pétition. If it had been Mr. Bellinger's désire to take pro- 
ceedings for the enforcement of his lien in another forum where the 
costs of administration would hâve been less expensive, if such there 
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be, he should hâve taken steps to review the action of the référée aftèr 
he had notice that the référée was proceeding to administer the es- 
tate of the bankrupt in bankruptcy. 
Loveland, in his work on Bankruptcy (section 267 [3d Ed.]) says: 

"In the distribution of an estate a secured créditer as a mortgagee or 
llenholder is entitled to be pald In full or to the extent of the amount reallzed 
from the funds derived from the sale of the property whlch Is subjeet to the 
spécifie lien or security, less expenses of forecloslng the lien, Induding com- 
missions of référée and trustée." 

The order of the référée deductinç the expenses of administration 
is confirmed, and the pétition for review dismissed. 



ATKINSON V. ADAMS et aL 

(Circuit Court, E. D. Pennsylvania. July 14, 1908.) 

No. 38. 

DiBCOVEBT— In Eqtjitt—Paeties Entitled to Discovebt. 

Where the évidence already taken in a suit for spécifie performance 
Bhows that complainant is not entitled to the relief prayed for, au order 
wlU not be made to compel the défendant to malie discovery. 

In Equity. On motion for order on défendants to make discovery 
by answering interrogatories. 

Henry H. Belknap and E. Spencer Miller, for complainant 
Edward Harvey and Read & Pettit, for défendants. 

J. B. McPHERSON, District Judge. In my opinion, this motion 
must be refiised. The testimony already taken — which the parties 
hâve agreed to submit in order to obtain a décision whether the com- 
plainant is entitled to discovery — proves to my satisfaction that a prop- 
er îegal tender was neither made nor waived on March 26, 1906. If 
this is correct, the présent bill which asks for spécifie performance, or, 
in the alternative, for damages, bas no sufficient ground, and dis- 
covery should be denied. 
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PDSBT & JONES T. PBNNSTLVANIA PAPER MILLS. 

(Carcuit Court, M. D. Pennsylvanla. August 25, 1908.) 

No. 44, October Term, 190& 

1. Liens— Fobeclosuek—Deceee of Sale. 

In a decree for the sale of property to pay liens, it Is correct practlce 
to détermine the relative priority and order of payment of such liens, 
but it must be on notice to the parties In Interest. 

2. JUDGMENT— RES JUDICATA. 

The establishment of a mechanie's lien by judgment against the debtor 
Is not concluslve as to Its validity, or right to priority as against the 
trustées of the first mortgage bondholders who were wlthout notice of 
the proceeding. 

In Equity. Sur pétition of trustées for first mortgag-e bondholders 
to modify decree giving priority to the mechanie's lien of the George 
M. Newhall Engineering Company. 

W. H. Rhawn, for the motion. 

Sheldon Potter and C. W. Miller, opposed. 

ARCHBALD, District Judge. It was correct practice to under- 
take in the decree of sale to détermine the relative priority and order 
of the payment of the différent liens upon the property (27 Cyc. 1761 ; 
Jérôme v. McCarter, 94 U. S. 734, 24 L. Ed. 136), but not, of course, 
without notice_(Pitts., Cin. &_St. L. R. R. v. Marshall, 85 Pa. 187), 
which not having been given in the présent instance, the decree as it 
stands cannot be maintained. Notwithstanding the judgment obtained 
by the George M. Newhall Engineering Company on the mechanie's 
lien which they hold, it is still open to the first mortgage bondholders 
to show that the lien is invalid or not entitled to the priority claimed 
for and accorded to it by the decree. Safe Deposit Co. v. Iron & 
Steel Co., 176 Pa. 536, 35 Atl. S29 ; Prudential Trust Co. v. Hilde- 
brand, 34 Pa. Super. Ct. 249. It would be compétent, as well as of 
advantage — the parties being now before the court — to go into this 
question and settle it before the sale. But the time is short and the 
facts somewhat complicated, and I hâve concluded under the circum- 
stances to reserve it, as asked, until the hearing on the distribution of 
the proceeds. 

The decree of sale will therefore be modified by striking out the 
référence to the mechanie's lien of the George M. Newhall Engineer- 
ing Company, as well as to that of the Goulds Manufacturing Com- 
pany, which latter for the same reason may as well go out with the 
other. And it is so ordered. 
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GILBANE et al. v. FIDELITT & OASUAMT CO. OF NEW TORK. 

(Circuit Court of Appeals, First Circuit. June 18, 19080 

No. 757. 

L Appeal and Ebror— Review — Action at Law Tbied to Court. 

The rule applied that, where an action at law in a Circuit Court Is trled 
by stipulation wlthout a jury, the appellate court cannot review ruUngs 
of law except so far as they relate to the admission and rejection of 
évidence or otherwlse concern the progress of the case, though It may, 
perhaps, hâve power to set aside the judgment where there Is no évidence 
whatever to support the flndings of fact. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 3, Appeal and Brror, 
SI 3347-3366.] 

2. iNStTBANCE— EMPLOTEB'S LIABILITY INSUEANCE— ACTION TO RECOVEB PBEMI- 

uMs — Evidence. 

Where the assured under an employer's ImblUty pollcy obllgated Itself 
to furnlsh to the Insurer correct statements of the amount of wages 
pald to employés covered by the policy as a basis for the adjustment 
of premlums, In an action to recover additional premlums on the ground 
that the défendant understated such wages, the fact that the plaintlff 
Is unable to prove with certalnty the amount of such payments because 
of the manner In whlch défendant I^ept Its books does not deprlve It 
of the rlght to recover at ail, and the court îs justlfled In accepting 
approxlmate estimâtes as a basls of recovery. In the unavoldaWe ab- 
sence of spécifie évidence. 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

Seeber Edwards (James J, McGovern and Edwards & Angell, on 
the brief), for plaintiffs in error. 

John P. Beagan, for défendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This was a suit at common law, the 
circumstances of which, so far as we need consider them, are told by 
the plaintififs in error in the following language : 

"The Fldellty & Casualty Company of New Yorlî brought this action of as- 
sumpsit agalnst William Gilbane and Thomas F. Gilbane, copartners as Wil- 
liam Gilbane & Bro., building contractors of Providence, R. I., to recover 
premlums alleged to be due on policles of casualty Insurance issued by the 
Company to the assured from August 1, 1897, to August 1, 1905. The preml- 
ums payable nnder such poHcles, when the polîcies were issued, were based 
upon an estlmated pay roll for the eiisr.ing Vear of the assured's employés 
who were covered by such Insurance, and at the end of the policy year the 
pollcy provlded for a statement for the year of the wages pald employés 
covered by the Insurance. If the wages actually pald exceeded the estl- 
mate, the assured should pay the additional premlum eamed ; If less than 
the estimate, the company would return to the assured the uneamed premium 
pro rata. The company by this action claims that the assured's annual returns 
of wage expendltures were Incorrect, and the purpose of this action was to 
recover such additional premlums from 1897 to 1905." "The assured's boolîs 
of account were not so kept that the wages of Insured and uninsured labor 
were separated." "The premlums were based on a classification of labor, and 
in the record the exact classification of the labor covered by thèse policles Is 
B«t out at length. The assured made annual returns to the company of tho 
wa«es of workmen upon whom they were supposed to be Insured, and pald 
the company the premlums due on the basis of such returns." "The coœ- 

163 F.— 43 
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pany had never exerclsed Its rlght to examine the assured's books untîl 
1905, when an examinatlon of thèse books was made, and the company, after 
thls examlnation, brought In a claim of several thousand dollars for pre- 
miums alleged to be due, covei-ing thls period of years." 

The case was submitted to the presiding judge, a jury being waived 
under the statute, and the judge rendered a décision for the plaintiiîE 
on which judgment was entered, and the défendants took out this 
writ of error. We will throughout designate the parties as designated 
in the Circuit Court, the plaintifïs in error as the défendants, and the 
défendant in error as the plaintiff. 

The court made certain findings of fact and certain rulings of law ; 
but, as is well settled, such rulings of law do not afford the basis of 
a writ of error, except so far as they relate to the admission or rejec- 
tion of évidence, or otherwise concern the progress of the case. Be- 
yond that, ail the appellate court has to look at is the findings of fact. 
From thèse it détermines whether the judgment was correct. It may, 
perhaps, also be added that, where the whole case cornes up, and thef e 
is no évidence whatever to sustain the findings of fact, it may be that 
the appellate tribunal has power to set aside the judgment; but the 
extent to which that power may be exercised, and. whether it can 
be exercised only where there is an absolute lack of proof , hâve never 
been explicitly decided by the Suprême Court. The rule, whatever 
it is, is appealed to by the plaintifï in error ; but we hâve no occasion 
to analyze it. 

The findings of fact were almost the équivalent of a gênerai ver- 
dict, so that it is difficult to ascertain from the record how far we 
may go, and how far we are limited, in re-examining it, and this to 
such an extent that it may well be doubted whether we hâve any pow- 
er whatever over the questions submitted to us. However ail this 
may be, we are satisfied that the proceedings of the Circuit Court were 
not erroneous, and we reach this conclusion in any possible view of 
the case. 

The first point taken by the plaintifï in error is to the eflfect that tne 
Circuit Court was at fault in finding that the plaintifï had sustained 
the burden of proof. The facts in référence thereto are not clearly 
and consecutively stated on either side, but sufficient appears to make 
it plain that we cannot revise the judgment on account of this prop- 
osition. The proofs in behalf of the plaintiiï consisted of the pay rolls 
and books of the défendant, the testimony of an accountant, sometimes 
called in the record an "auditor," who examined the books and pay 
rolls in behalf of the plaintiff, and who was examined at great length, 
indeed to such an extent that his testimony covers 50 printed pages. 
As already said, the défendant did not on its pay rolls or books ap- 
portion the labor so as to show definitely what parts of it classified 
as concerning the insured occupations. The resuit was, as we under- 
stand it, that, although there was no explicit apportionment in the 
pay rolls and books, the accountant found sufficient to show what were 
the gross amount of expenditures involved in connection with the 
diiïerent classes of occupations, including, we suppose, labor, material 
and profit, so that he, for the purpose of ascertaining the amounts 
represented in the insured occupations, adopted the method of dis- 
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tributing the expenditures for labor in proportion to the total amounts 
shown to hâve been expended on the various contracts. There was no 
évidence on the part of the défendant in any way diminishing the ef- 
fect of such an apportionment. This apportionment was permitted 
by the court, and the court expressly found that the resuit sustained 
the burden of proof and was satisfactory to itself, and it is too ap- 
parent to need much explanation that, in the absence of any more def- 
inite proofs, the court was justified in supporting the position of the 
plaintiff in this respect. Certainly it cannot be maintained that the 
plaintiff was not entitled to any damages whatever because the amounts 
which should be justly returned to it could not be found with absolute 
accuracy. Such a claim can never be made except under extraordi- 
nary circumstances. Whatever proofs were offered by the plaintiff 
were subject to explanations, qualifications, and limitations by the de- 
fendants, so that there was no unusual danger of substantial injustice 
if the défendants availed themselves of the privilèges to which they 
were thus entitled. Our observations apply particularly to this case, in 
which the défendants originally obligated themselves to furnish the 
plaintiff correct and exact détails, and, if they willfully refused to fur- 
nish such détails, or so conducted their business that they could not 
furnish them, no one can justly claim that the plaintiff should be de- 

Çrived of ail relief because such relief could be only approximate. 
'he mass of the transactions involved was very great, so that whether 
or not the resuit was sufficiently approximate to form a just basis 
for a décision was necessarily, under the circumstances, a question of 
fact which it is outside of . the jurisdiction of this court to détermine. 
The next objection of the plaintiffs in error, put in their own lan- 
guage, is : 

"The court erred, as a matter of !aw, In findlng specially that the returns 
made by the assured to the company of wage expenditure were untrue and 
entirely unreliable; there being no évidence In the record to support this 
spécial findlng." 

This is an immaterial proposition, because the issue was whether 
or not the défendants had made correct returns, and the finding of the 
court that they had not done so, which finding we hâve already deter- 
mined we cannot revise, was the crucial thing, and the adjectives 
which it used were wholly immaterial. 

The third proposition is as follows: 

"The court erred In finding specially that the défendants' évidence that 
their bocks of account covered wage expenditures upon which they were 
not liable for premiums. other than those excluded by the auditor, is too vague 
and unreliable to be of probalive force." 

We are frank to say that we do not well understand this proposition. 
It may bave relation to the fact that the plant of the assured consisted 
of a carpenter shop, factory, and yard, while the policies had relation 
to only a portion of the plant, and to a claim that, in the classification 
which the court màde, it did not properly distinguish on that account. 
If we are correct in our understanding, this topic is covered by what 
we hâve said as to the alleged error first brought to our attention; 
but, if there is anything in this proposition which we do not correct- 
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ly comprehend, ît must be referred to the fact that our ruies require 
that a party complaining should enable us to put our fîngers directly 
upon the portions of the record involved; and that we cannot be ex- 
pected to search the numerous détails in référence thereto for our- 
selves, which is what we hâve been left to do. 

The next proposition is that the court erred in allowing a motion 
by the plaintiff to strike out certain évidence. It is not necessary that 
we should détail the facts about thi.s. We hâve examined them care- 
fully. They relate to a certain position taken at one time by the plain- 
tiff favorable to the défendants, as to which there was subsequently a 
change by the agreement of both parties, so that the whole became 
immaterial. 

The closing proposition of the plaintiffs in error we need not give 
in détail, because it falls within the topic of classification by approx- 
imation which we hâve disposed of in connection with the alleged error 
fîrst herein considered. 

The judgment of the Circuit Court is affirmed, with interest, and the 
appellee recovers its costs of appeal. 

NOTE.— The following Is the opinion of Brown, District Judge, In the 
court below: 

BROWN, District Judge. This is an action of assumpsit to recover ad- 
dltlonnl premiums claimed to be due the plaintiff on pollcies of casualty 
Insurance issued by the plaintiff to the défendants from 1897 to 1005. The 
premiums paid were based on estlmated payrolls; each policy provlding in 
effeet that at the end of the year the actual wage expendlture should be 
determined, and that for any excess of the estlmated wage expenditure 
over the actual expenditure the company should repay the unearned por- 
tion of the premium, or, if the actual wage expenditure exceeded the estimate, 
the insured should pay an additlonal premium. 

To clalms accruing prlor to September 15, 1899, six years before the date 
of the wrlt, the défendants hâve pleaded the statute of limitations ; and 
the plaintiff, In its replleation, allèges that the défendants "did fraudulently, 
by actual misrepresentation, conceal from it the existence of the causes 
of such action," and "that it, said plaintiff, had no knowiedge thereof, nor 
was the same by any means disclosed or discovered to it, untU wlthln six 
(6) years next before the commencement of its, the said plaintiff's, action." 

Findings. 

(1) I flnd, as matter of fact, that the plaintiff 's proof falls to sustaln 
the allégations of its replleation, and that the clalms based upon pollcies 
marked Bxhibits 22 to 31, inclusive, are barred by the statute of limitations. 
My reasons for this flndlng, and the conclusions of law applicable thereto, 
are as follows: 

The pollcies marked Exhlblts 22 to 31, inclusive, ail expired more than 
six years before the date of the plaintiff's wrlt. To meet the plea of the 
statute of limitations the plaintiff must maintain its replleation and show 
affirmativ«!y that the défendants fraudulently, by actual misrepresentation, 
concealed the existence of a cause of action. By the provisions of Its con- 
tracts the plaintiff had a full rlght to examine the défendants' books to 
détermine the amount of actual wage expenditure. In ijaklng the contract 
the plaintiff dId not rely solely upon returns to be made by the défendants, 
but secured to itself the rlght to fix the true amount of the premiums, and 
to correct the estlmated amount of wages, by an Independent Inspection 
of the défendants' boolvs. 

It is not contended that the défendants' books concealed any of thelr 
actual expendlturcs. Oan it be said that that is concealed which Is im- 
medlately apparent when resort is had to a means of ascertainment provided 
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for by the contract? The causes of action arose from the fact that the 
wage expenditures exoeeded the estimated payrolls. It is said tihat the 
false returns' by the défendants luUed the plaintiff Into Inaction for more 
than six years. It is not enough, however, to show that the statements were 
material and false, to prove concealment upon this theory Ming v. Woolfolk, 
116 U. S. 599, 6 Sup. Ct. 489, 29 L. Ed. 740. The plaintiff must also show 
that it relied upon the statements believlng them to be true. There is no 
proof of rellance upon thèse statements, save the fact that the plaintiff made 
no examination of the books. But the plaintlfif's conduct is quite as con- 
sistent with the idea that it did not deem it worth while to investigate the 
matter as with the idea that it relied implicitly upon the truth of the 
statements. Though, in making the contract, the plaintiff clearly did not 
choose to rely solely upon the défendants' statements, it contends that, in 
carrying out the contract, it did so. But ail statements were made sub- 
ject to the plaintlff's right to verlfy them by recourse to the books, and there 
Is not a particle of évidence showing that the défendant made any attempt 
to prevent a vérification. 

It certainly cannot be saîd that the plaintiflf's failure to verlfy the ac- 
counts was due to any act of concealment by the défendants. As the plain- 
tiff always had the means of knowledge, its failure to discover a cause of 
action was due to not using ordinary means of information rather than to 
any affirmative concealment by the défendants. Wood v. Carpenter, 101 U. 
S. 135, 25 L. Ed. 807; Batea v Preble, 151 U. S. 149, 160, 14 Sup. Ot. 277, 
38 L. Ed. 106. "The law does not afford relief to one who suffers by not 
using the ordinary means of information, whether the neglect be attributable 
to indifférence or credulity" Andrus v. St. Louis Smelting Co., 130 U. S. 
643, 647, 9 Sup. Ct. 645, 646, 32 L. Ed. 1054; Slaughter v. Gerson, 13 Wall. 
379, 20 L. Ed. 627 ; 14 Am. & Eng. Enc. Law, 115, 117 ; 19 Am. & Eng. Bnc. 
Law, 250. The above authorities show that section 7, c. 234, of the Gen- 
eral Laws of Rhode Island, upon which the plaintlff's replication presum- 
ably is based, does not relieve the plaintiff from the necessity of using or- 
dinary means of inforination available to him. This statute does not differ 
Bubstantially from the statute before the Suprême Court in Wood v. Carpen- 
ter, 101 U. S. 135, 25 L. Ed. 807. 

Considering next the claims not barred by the statute of limitations: 

(2) Upon the policies marked Exhibits 16 to 21, inclusive, I find that the 
défendants are indebted to the plaintiff for the sums clalmed by the plain- 
tiff and conceded by the défendant to be due. 

(3) Upon the policies marked Exhibits 36 and 37, I flnd that the défend- 
ants are indebted to the plaintiff for the sums claimed. I am of the opinion 
that the plaintifC's évidence shows prima facie that ail entries for wage 
expenditures during this perlod relate to insured occupations, and that the 
défendants hâve presented no suffleient évidence to show that any part of the 
wage expenditures during this period was for uninsured occupations. 

(4) Upon policies marked Exhibits 1 to 15, Inclusive, and Exhibits 32 to 
35, inclusive, I flnd that the défendants are indebted to the plaintiff to the 
amounts shown in the plaintiff's bill of particulars and auditor's aceount. 

I am of the opinion that the plaintiff's évidence shows prima facie that 
substautially ail entries on the défendants' books during the periods of thèse 
policies relate to insured occupations. As the défendants did not apportion 
the labor expenditures to the varions classes of insured occupations, the 
plaintiff was entitled to do so, and to adopt the method, shown in its ac- 
eount, of distributing expenditures for labor in proportion to the amounts 
shown on the défendants' books to hâve been expended for insured occupa- 
tions. I am of the opinion that, upon the whole évidence, it appears be- 
yoml a reasonable doubt that the défendants' returns to the company are 
entirely uureliable. It was a clear requirement of the contracts that the 
défendants should keep an accurate aceount of the wage expenditures which 
were to be the basis for the premiums. The only accounts kept by the 
défendants are those upon which the auditor's aceount is based. 

The défendants seek to explain the discrepancy between their books and 
tbeir returns by saying that they were excused by Mr. Sheldon, a local agent, 
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from making classifications correspondlng to the poUcles. But thls Is entlrely 
Insufflclent to explaln an omission to report under any classification By (ar 
the larger part of the actual wage expenditures. Aside from the fact that 
Mr. Sheldon had no power to waive a requlrement of the contraet, the évi- 
dence of conversations with hlm is Insufficlent to explain the discrepancy 
between the returns and the défendants' books, 

A further explanation Is that much of the expenditure was for wages 
which dld net appertain to insured occupations. Several buildings were 
referred to, In whlch carpenters, masons, or others erected iron uprights and 
set Steel and iron beams. It is apparent, however, that the fact that a 
building contains some iron does net exclude that building entlrely, and 
that the wages of a carpenter, mason, or laborer who may occasionally do 
other work of an unlnsured kind are not, therefore, to be whoUy excluded. 
At most, there should be excluded only the wages during those hours in 
whlch he was engaged in an unlnsured occupation ; and that thls was an 
important item there is no sufficient proof. On the contrary, the estlmate, 
in one of the poUcies, of $300 for a wage expenditure lu this class of v^ork, 
tends to show that it bore a very small proportion to the whole amouut 
of wage expenditures. The same may be sald concerning démolition, done 
by carpenters In the course of repairs. 

There was certain évidence as to steel construction of the tower of a 
lire station, and of work at Brown & Sharpe's, whlch, if made more definlte, 
mlght hâve been a proper basls for some déductions from the amounts 
shown on the books. But the évidence as to thèse matters, as well as to 
ail expenditures for noninsured occupations, was of the vaguest and most 
indeflnlte character. The vagueness and Indeflniteness of the défense on 
thèse points, and especially as to comparatlvely récent matters concerning 
whlch experienced builders mlght easily hâve presented approximate figures, 
is an Indication that more exact évidence would not assist the défendants. 
It Is apparent that, If the défendants had desired to show the amount of 
unlnsured work done, they could hâve done so in a much more definlte 
manner ; but It seems very clear that the resuit of such an attempt would 
hâve been slmply a confession of the gross inaccuracy of the défendants' 
returns. 

The plalntlff havlng establlshed a prima facle case by introduclng the ac- 
counts kept by the défendants, it was Incumbent upon the défendants. If they 
desired to show that they had not kept the accounts as required by the contraet, 
but had confused other maters therewith, to point ont such matters speclflc- 
ally. They cannot be permitted to destroy the plaintlff's claim by vaguely 
impeachlng In gênerai terms accounts which It was their duty to keep for 
the beneflt of the plalntlff, and. If there are spécifie items whlch properly 
should be excluded, it was the duty of the défendants to point them out 
specifically. 

Should elther party désire more spécifie findings, a request therefor may 
De flled wlthîn 30 days from the date of thèse findings. 

Counsel may compute the amount due, and Interest, In accordance wlth 
the above findings, and judgment wlll thereupon be entered for the plaintiflf. 



TATLOR V. BREESB et al. 

(Circuit Court of Appeals, Fourth Circuit. July 21, 1908.) 

No. 740. 

1. Courts — Fedebal Courts — Circuit Courts of Appeals — Appeai. — Con- 
struction OF Statute— "Hearing in Equity"— "Interlo-cutoby" Ob- 

DEBS. 

In Act March 3, 1891, c. 517, § 7, 26 Stat. 828, creatlng the Circuit 
Courts of Appeals, as amended by Act Feb. 18, 1895, c. 96, 28 Stat. 666, 
and Act June 6, 1900, c. 803, 31 Stat. 660 (U. S. Oomp. St. 1901, p. 550), 
relatlng to appeals from Circuit and District Courts, and providlng that 
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••where upon a hearing In equlty ♦ • * an Injunctîon shall be granted 
or eontlnued or a recelver appointed, by an interlocutory order or decree 
* • • an appeal may be taken from such interlocutory order or de- 
cree," the phrase "hearing in equlty" does not mean the trial of an equlty 
cause on the merits ; the right of appeal being given from an "interlocu- 
tory" order or decree, whlch means one entered pendlng the cause and 
before final hearing on the merits, and dlsposlng of some intervenlng 
matter relatlng to the cause. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 1100. 

For other définitions, see Words and Phrases, vol. 4, p. 3712-3715.] 

2. Same — Appealable Ordebs— "Order Geanting Injunctîon." 

Under Act Mareh S, 1891, c. 517, § 7, 26 Stat. 828. creating the Circuit 
Courts of Appeals, as amended by Act Feb. 18, 1895, c. 96, 28 Stat. 666, 
and Act June 6, 1900, c. 803, 31 Stat. 660 (U. S. Comp. St. 1901, p. 550), 
an appeal lies from a prellminary restrainlng order granting temporarily 
the relief prayed for by the bill and requiring the défendants to show 
cause why it should not be made permanent, which Is an order granting 
an "injunctîon" withln the meaning of the statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 1100. 
Orders, decrees, and judgments reviewable in Circuit Court of Appeals, 
see note to Salmon v. Mills, 13 C. C. A. 374.] 

Appeal from the Circuit Court of the United States for the Eastem 
District of Virginia, at Norfolk. 

Burr, Brown & Lloyd and William L. Royall, for appellant. 
Percy S. Stephenson, for appellees. 

Henry W. Anderson, for appellee Norfolk & Océan View Railway 
Company. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. On the 23d of March, 1907, Charles 
Parker Breese commenced the présent proceeding by filing his péti- 
tion in the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia, at Norfolk, in the equity case of Charles E. Fink 
V. Bay Shore Terminal Company et al. The pétition reads as fol- 
lows: 

"Your petitioner, Charles Parker Breese, respectfully represents to the 
court that he is now, and bas been for several years, the owner of three 
bonds of the Bay Shore Terminal Company, one of the défendants in the 
above-entitled cause, and that his bonds hâve been proven before the spécial 
master appointed herein, and being for $1,000 each. Tour petitioner further 
represents that on the 25th day of January, 1906, an agreement was entered 
Into between S. L. Foster, W. T. Simcoe, and W. C. Cobb, attorneys for your 
petitioner and others, with D. L. Groner and Tazewell Taylor, the said 
agreement being espeeially referred to and shown at page 85 of the record 
made up for the Circuit Court of Appeals, and at page 60 of the transcript, 
in the suit of Zell, Appellant, v. Lelgh and Others, Appellees. It is espeeially 
set out In the aforesaid agreement as foUows: 'It is understood between the 
parties hereto that authority bas been given to the présent receivers to begln 
proceedings for the condemnation of such part of the right of way of the 
said Company as is in dispute, and it is further understood that such pro- 
ceedings are to be begun and concluded without cost to the parties of the 
second part, hereto, and in the event that the said parties of the second 
part hereto are called upon to pay auything on account of the said right of 
way, they shall be reimbursed proportionately by the bondholders herein 
represented.' 
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"It was fuTther set out In the sald agreement that your petitloner should 
receive from the parties of the second part, or thelr assigns, an amonnt 
equal to the face value of the bonds surrendered thereunder of an Issue of 
bonds secured upon the property, not to esceed $1,500,000 and a certain 
amount of stock as therein set out. The rlght of way above referred to was 
formerly owned by the Consolidated Turnpike Company, a corporation, but 
by a deed bearlng date on the Ist day of March, 1902, and filed in this cause 
with the report of th« spécial master, Robert T. ïliorp, Esq., the sald right 
of way was sold and convoyed to one of the défendants, the said Bay Shore 
Terminal Company, and the considération mentioned therein, your petltioner 
is informed and therefore allèges, was delivered to the said Consolidated 
Turnpike Company. YoUr petitloner Is advlsed, and therefore allèges, that 
a portion of the said considération was bonds of the Bay Shore Terminal 
Company, and that the same are now held by Walter H. Taylor, the trustée 
herelnafter mentioned, to secure the bonds covered by the deed from the said 
turnpike to him as trustée. But there exlsted upon the property two deeds 
of trust, each of which was made to Walter H. Taylor, trustée, one made on 
June 1, 1898, for $25,000, and the second deed of trust made on Aprll 2, 
1900, for $200,000, and each of the said deeds of trust was, at the tlme of 
the aforesaid deed from the said Consolidated Turnpike Company to the 
said Bay Shore Terminal Company, and is now, a lieu upon the aforesaid 
right of way, or is clahned to be such. Condemnation proceedings to secure the 
aforesaid right of way were entered in the circuit court of Norfolk county on 
March S, 1906, and commissioners therein were appointed on April 14, 1906, 
to ascertaln the value of the aforesaid parcel of land. The record of the 
sald proceedings shows, and your petitloner therefore allèges, that Arthur 
W. Dupue appeared in the aforesaid proceedings and objected, both by de- 
murrer and answer, to the same, and on account of the aforesaid objection 
the right of way bas not been acquired. The property of the Bay Shore 
Terminal Company has been sold to the Norfolk & Océan View Rail way Com- 
pany, and your petltioner is entitled, under the aforesaid agreement, made 
between the said Foster et al. and the said D. L. Groner and Tazewell Taylor, 
to .$3,000 in bonds, secured by a deed of trust upou the property formerly 
owned by the Bay Shore Terminal Company, and, if the aforesaid right of 
way is not held and owned by the said Norfolk & Océan View Railway 
Company, the entire property will be valueless, and the bonds of your peti- 
tloner will therefore be of little value. ïhe said Arthur W. Dupue, in ad- 
dition to his objection in the aforesaid condemnation proceedings, secured a 
judgment in the circuit court of Norfolk county, on March 18, 1907, for the 
sum of $3,750 agalnst the sald Consolidated Turnpike Company, and on the 
same day flled a suit settlng up the obtainiug of the sald judgment and aslc- 
Ing to hâve the properties of the sald turnpike company subjected to his 
lien, and to the liens of the aforesaid deeds of trust; and on the same day 
the sald Consolidated Turnpike Company appeared, by Its président, H. L. 
Page, and flled an answer admlttlng the allégations of the said bill, and the 
said Page was thereupon appointed reeelver of the said company. 

"Your petltioner further allèges that the said right of way has been in the 
possession of your honorable court slnce the date of the appolntment of 
the receivers in the above-entitlcd cause, and that the aforesaid suit, on the 
part of the sald Dupue, Is for the purpose of deprlving the sald Norfolk & 
Océan View Railway Company, as assignée of the said Bay Shore Terminal 
Company, of the aforesaid right of way. At the tlme the aforesaid sale 
was made, by the Consolidated Turnpike Company to the Bay Shore Terminal 
Company, the said H. L. Page was président of both companles, and the said 
Page was fully advised of the cloud upon the title of the sald pièce of right 
of way by reason of the alleged liens, and while the considération mentioned 
in the aforesaid deed from the Consolidated Turnpike Company to the Bay 
Shore Terminal Company has been fully paid, and an agreement has been 
entered into by which the Bay Shore Terminal Company's bonds, which were 
delivered to the said Consolidated Turnpilie Coinpany, should be exchanged 
for the new bonds issued by the Bay Shore Terminal Company's assignée, 
and, notwlthstauding the aforesaid cloud upon the title of the sald pièce of 
right of way, the said Consolidated Turnpike Company has demanded that 
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the aforesaîd agreement as to the exchangp of bonds be carrled out The 
sald turnpike company Is also a party to thls cause and Is now praylng your 
honor to enter a decree In Its (avor for two years interest on the sald Bay 
Shore bonds glven It as a part of the considération for the aforesaîd right 
of way. The aforesaîd suit, In which the said Dupue is plaintlff, and in 
whlch the sald H. L. Page was appointed recelver, was brought before the 
exécution Issued upon the said ]udgment was returned, and Is a collusion 
on the part of the sald Dupue and the said Page to deprive the sald Norfolk 
& Océan View Rallway Company of the parce! of right of way aforesaid, 
and this conduct on the part of the said Dupue and the said Page, which your 
petitloner belleves and allèges Is a part of the plan heretofore conducted 
by F. D. Zell and others to control or destroy the property of the said Bay 
Shore Terminal Company, will render your petltloner's bonds of little value, 
for whlch adéquate damages cannot be s^cured In a court of law. 

"For as much, therefore, as your petitloner is wlthout remedy save in your 
honor's court, he prays that the sald Arthur W. Dupue and the sald 
Walter H. Taylor, trustée, the Norfollj & Océan View Railway Company, a 
corporation, and the Consolidated Turnpike Company, a corporation, be made 
parties défendant hereto, and be required to answer, but answer under oath 
is hereby expressly waived, and that they, the said Arthur W. Dupue, Walter 
H. Taylor, trustée, and the Consolidated Turnpike Company, and ail other 
persons, thelr agents, attorneys, servants, and employés, and ail other per- 
sons or corporations actlng by or through them, on thelr order or on thelr 
behalf, may be enjolned and restrain^ed, untll the further order of this court, 
from any act or acts whereby the status of the sald right of way or any part 
thereof may be ehanged or disturbed, or whereby the possession and user of 
the Norfolk & Océan View Railway Company may be Interfered with. And 
your petitloner further prays that such relief, whether gênerai or spécial, 
may be granted him, as may be meet and proper in the premises. And he 
will ever pray." 

And on the said day, the court entered this order : 

"Thls cause comlng on to be heard upon the papers formerly read, and upon 
motion of Charles Parker Breese, by hls counsel, Percy S. Stephenson, ask- 
ing leave to file his pétition hereln, and was argued by counsel. Upon con- 
sidération whereof, It is ordered that the same be flled, whlch is accordingly 
done, and that Arthur W. Dupue, Walter H. Taylor, trustée, Norfolk & Océan 
View Railway Company, and Consolidated Turnpike Company, a corporation 
with its principal office in the city of Norfolk, Va., be made parties défendant 
hereto. It is further ordered that the said Arthur W. Dupue, his agents and 
attomeys, and ail other persons, be and are hereby temporarily restrained, 
untll the further order of thls court, from prosecuting. In the circuit court of 
Norfolk county a suit against the Consolidated Turnpike Company, so far as 
It affects the property hereinafter desoribed, and the said Arthur W. Dupue, 
hls agents and attorneys, and ail other persons, are restrained, as aforesaid, 
from prosecuting any other suit afïectlng the same, and Walter H. Taylor, 
trustée, the Consolidated Turnpike Company, and thelr servants, agents, and 
attorneys, and ail other persons, are temporarily restrained, untll the 
further order of this court, from In any way disturbing and from the doing 
of any act in any way affecting the Norfolk & Océan View Rallway Company In 
its use or possession of that certain parcel of land leading from Norfolk to 
Océan View, occupled by the sald company as the right of way, and belng 
the_ same which was conveyed to the Bay Shore Terminal Company by 
Consolidated Turnpike Company, by its deed of March 1, 1902, and whlch 
was convey'Cd among other properties of the Bay Shore Terminal Company, 
by deed of February 6, 1907, duly of record in the clerk's office of the corpora- 
tion court of the city of Norfolk, from Floyd Hughes and others, spécial 
commlssloners and others, to the Norfolk & Océan View Railway Company, 
a corporation existing under the law of the state of Virginia. It is further 
ordered that a copy of this deoree and of the aforesaid pétition be served 
upon Walter H. Taylor, trustée, Consolidated Turnpike Company, and Norfolk 
& Océan View Rallway Company, and that copies of the same be served upon 
N. T. Greene, of counsel for the défendant, Arthur W. Dupue. And It i* 
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further ordered that the sald défendants and each of them show cause, In 
the City of Norfolk, on the flrst Monday In May, 1907, or as soon thereafter 
as the same may be heard by thls court, why this restraining order should 
not be made permanent." 

From this order, Walter H. Taylor, trustée, appealed to this court 
Previous to the filing of Breese's pétition, as appears, the suit of 
Fink V. Bay Shore Terminal Company et al., had been brought for 
the purpose of foreclosing a certain deed in trust executed by the ter- 
minal Company to the Atlantic Trust & Deposit Company, trustée, 
amounting to $500,000. A decree of sale was entered by the circuit 
court, at Norfolk, on the 17th day of March, 1906, in which it was 
directed that the f ollowing property be sold, to wit : 

"AU that certain railroad, ralhvay, roadbed, rights of way and lands, 
buildings, bridges, structures, engines, boilers, power plant, pôles, wires, 
motors, cars, rolling stock, equipment of every kind, and ail and singu- 
lar the esta te, real, porsonal and mixed, of the Bay Shore Terminal Com- 
pany's railroad, beginning at a point near Océan View, in the county of Nor- 
folk, and extending thence southwardly to the city of Norfolk, Virginia, and 
over and upon numerous streets of said city, as allowed by franchises granted 
by the counclls of the city of Norfolk, together with al) extensions, cross- 
tracks and turnouts, pôles, wires, appurtenauees and fîxtures which may be 
laid by said company under rights and powers now owned or hereafter ob- 
tained ; together, also with ail of the franchises, powers, rights and privi- 
lèges of the sald company, and together with ail and singular the easements, 
hereditaments, incidents and appurtenances whatsover, thereunto belonging or 
in any wise appertaining, and ail the estate, right, title and Interest of the 
said company In and to the same and every part thereof." 

Under the authority of the decree for sale the property was sold 
and purchased by Edward B. Smith & Company at the price of 
$765,000. This sale was duly reported to the court by the commis- 
sioners appointed to make it and was, on the 31st of November, 1906, 
confirmed, and On the 7th of February, 1907, a deed was duly exe- 
cuted by the commissioners and delivered to the purchasers under the 
direction of the court, conveying ail of said property to the purchasers. 
During the progress of the suit of Fink v. Bay Shore Terminal 
Company et al., and prior to the decree for sale, to wit, on the 20th 
day of January, 1906, the court entered the following decree : 

"Thls cause came on this day to be heard upon the papers formerly read, 
and it appearlng to the court from the report of the spécial master, E. T. 
Thorp, that the Bay Shore- Terminal Company has never acqulred title to a 
portion of its right of way and to the property on which its power house is 
located, the court doth adjudge, order, and decree that B. W. Leigh, H. L. 
Page, and J. A. C. Groner do proceed In the proper court or courts to In- 
stitute condemnation proceedings for the purpose of acqulrlng title to said 
property, and said receivers are hereby authorized to take any and ail neces- 
sary steps to institute and conduct sald condemnation proceedings to as 
speedy a détermination as possible." 

This decree directing proceedings for condemnation of the right of 
way was based upon the report of the spécial master, the terms of 
which report are substantially set out in plaintiff's pétition, and the 
further fact is set out therein that condemnation proceedings were in- 
stituted in the circuit court of Norfolk county. Va., on March 3, 1906, 
to condemn the right of way, and commissioners were appointed on 
the 14th of April, 1906, under an order of the court to ascertain the 
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value. This suit was pending in the said court of Virginia and un- 
determined at the time of the filing of plaintiff's intervention. It 
appears further f rom the pétition : That the right of way ref erred 
to was formerly owned by the ConsoHdated Turnpike Company, a 
corporation, but was, on the Ist day of March, 1902, sold and con- 
veyed by that company to the Bay Shore Terminal Company, and 
the considération for this purchase is alleged to hâve been fully paid; 
that a portion of the said considération was bonds of the Bay Shore 
Terminal Company; and that thèse bonds are now held by Walter 
H. Taylor, the appellant in this case. And it is further charged in 
the bill, and admitted as a fact, that Walter H. Taylor is trustée in 
two several deeds of trust executed by the Consolidated Turnpike 
Company, one dated June 1, 1898, to secure bonds of the said Turn- 
pike Company to the amount of $25,000 and the second dated April 
S, 1900, to secure other bonds of said turnpike company to the amount 
of $200,000. And it is further set out in the bill that at the time of 
the conveyance of the right of way from the Consolidated Turnpike 
Company to the Bay Shore Terminal Company thèse deeds in trust 
were liens upon the interest and property of the said turnpike com- 
pany in the lands over which the said right of way, conveyed as be- 
fore stated, extended. 

Two questions are presented to the court upon this appeal: The 
first as to whether an appeal will lie from the order of March 23, 
1907, entered by the Circuit Court; and, second, whether complain- 
ant's pétition, on the facts averred therein, states a cause of action 
sufficient to authorize the court, sitting in chancery, to entertain 
jurisdiction. The first question arises under the seventh section of 
the act of March 3, 1891 (26 Stat. 828, c. 517), as amended by the act 
of June 6, 1900 (31 Stat 660, c. 803 [U. S. Comp. St. 1901, p. 550]); 
the said section, as amended, being as follows : 

"That where upon a hearlng In equlty in a District Court or In a Circuit 
Court, or by a judge thereof In vacation, an Injunction shall be granted or 
continued, or a receiver appointed by an Interlocutory order or decree in a 
cause in which an appeal from a final decree may be taken under the pro- 
visions of this act to the Circuit Court of Appeals, an appeal may be taken 
from such Interlocutory order or decree granting or continuing such Injunc- 
tion, or appointing such receiver, to the Circuit Court of Appeals." 

The order appealed from was granted in vacation and is an inter- 
locutory order. The question first to be determined involves two 
inquiries: Was the order appealed from granted upon a hearing in 
equity, and is the order an injunction as contemplated by the statute? 
An affirmative answer to both of thèse questions is necessary to bring 
the case by appeal to this court. 

It is contended by the appellee that the phrase "hearing in equity" 
used in the statute, must be construed to mean the "trial" of an equity 
cause upon its merits, and a number of authorities are cited to sus- 
tain the position that a "hearing in equity" is synonymous with the 
term "trial" in a case at law. We concède that the term "hearing" is 
used ordinarily in an equity cause to refer to that stage in the pro- 
ceeding at which the case is before the court after pleadings are com- 
pleted and the proofs, or at least some of them, hâve been taken; 
but if we construe the act we are considering to mean that an appeal 
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cannot be taken from an injunction, or a decree appointîng a re- 
ceiver, unless such injunction is granted, or such decree entered, upon 
a final hearing, we would, in our opinion, destroy the whole purpose 
of the law. There was no need of a statute to authorize an appeal 
from a final decree in equity, for that riglit already existed. Tlie 
object of Congress is, as expressly declared in tlie statute, to provide 
for an appeal from an order or decree granting or continuing an in- 
junction, or appointing a receiver, where sucli order or decree is in- 
terlocutory in character. The term "interlocutory," used in the act, 
dispels at once the idea that the appeal provided for could not be 
taken until the final hearing or the trial of the cause on the merits, 
for that term means something done between the commencement of 
an action and its détermination. "Interlocutory," in law, means not 
that which décides the cause, but that which settles some interven- 
ing matter relating to the cause. 

It is scarcely necessary to cite authorities for this définition of the 
term "interlocutory," for they are many, both fédéral and state; but 
we take the liberty of referring to Wooster v. Handy (C. C.) 33 Fed. 
49, Bissell Carpet Sweeper Company v. Goshen Sweeper Company, 
72 Fed. 545, 19 C. C. A. 25, and Dudley E. Jones Company v. Munger 
Improved Cotton Machine Mfg. Co., 50 Fed. 785, 1 C. C. A. 668; 
also, Teafï v. Hewitt, 1 Ohio St. 511, 59 Am. Dec. 634; McKinney 
V. Kirk, 9 W. Va. 26, and Daniel (3) Chancery Practice, c. 26, § 1. 
In ail of thèse cases it is held : That "an interlocutory decree is a 
decree rendered when the considération of a particular question to be 
determined in the litigation for the further considération of the cause 
in gênerai is reserved until some future time." That "an interlocutory 
decree is one which is made pending the cause and before a final hear- 
ing on the merits." We are led to the conclusion therefore that 
the order of March 23, 1907, was granted upon a hearing in equity, 
such as is contemplated by the statute. This then brings us to the 
question whether the order was an injunction from which an appeal 
will lie, the considération of which necessarily involves the character 
and eflfect of the order. 

The case in which the présent action was taken was already pending 
in the Circuit Court. It was the case of Charles E. Fink v. Bay 
Shore Terminal Company and Atlantic Trust & Deposit Compan}', 
Trustée, which was brought to foreclose a mortgage executed by 
the first-named company to secure the payment of its bonds. The 
property of the Bay Shore Company had been sold under a decree 
of the court and purchased by the Norfolk & Océan View Railway 
Company, the sale confirmed, and deed executed to the purchaser. 
The master appointed in the course of the proceedings in the case 
had reported that a part of the right of way of the Bay Shore Com- 
pany was incumbered in the following manner: That the said right 
of way was formerly owned by the Consolidated Turnpike Company, 
a corporation, which had, by deed dated the Ist of March, 1902, 
conveyed the same to the Bay Shore Terminal Company, but that at 
the time of the conveyance there existed upon the property conveyed 
two deeds in trust, each of which was made to Walter H, Taylor, 
trustée, one executed on the Ist of June, 1898, to secure the payment 
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of $35,000 of the bonds of the Consolidated Turnpike Company, and 
the other dated on the 2d of April, 1900, to secure the payment of an 
additional $300,000 of the bonds of said company. When this fact 
was made known to the Circuit Court, an order was entered in the 
case of Fink v. Bay Shore Terminal Company et al., directing the 
receivers who had been appointed in the case to institute proceedings 
for the condemnation of the right of way which had theretofore been 
conveyed to the Bay Shore Company by the Consolidated Turnpike 
Company, in order to relieve that part of the said right from the lien 
of the two deeds in trust, and the receivers, in obédience to the direc- 
tion of the court, commenced the condemnation proceedings in the 
circuit court of Norfolk county. Va., on the 3d of March, 1906, and 
commissioners were duly appointed, as appears by the record, on the 
14th of April, 1906, to appraise the value of the right of way as pro- 
vided under the laws of the state of Virginia, and, as further appears, 
this proceeding is still pending undetermined. The petitioner inter- 
vened in this action and seeks the relief set out and, among other 
things, an injunction against Arthur W. Dupue, Walter H. Taylor, 
trustée, and the Consolidated Turnpike Company from in any way 
disturbing or doing any act in any way affecting the Norfolk & 
Océan View Railway Company in its use and possession of the right 
of way heretofore referred to. The order entered on March 23, 1907, 
restrained Dupue and Walter H. Taylor, trustée, from doing the acts 
which the complainant sought by his pétition to enjoin, and required 
them to show cause on the first Monday in May f oUowing why the 
restraining order should not be made permanent, So the efïect was 
to give the injunctive relief demanded in the bill, to remain in force 
permanently, unless the défendants themselves showed cause suffi- 
cient to authorize the court to dissolve it. 

There are scveral décisions of the Circuit Court of Appeals and of 
the Circuit and District Courts of the United States upon the con- 
struction of the statute we are considering; but they are not in har- 
mony, and the main question involved in this case has not, so far 
as we hâve been able to find, been presented directly to the Suprême 
Court; but in Re Tampa Suburban Railroad Company, 168 U. S. 
583, 18 Sup. Ct. 177, 42 L. Ed. 589, the reasons assigned by the court 
for the déniai of a writ of . certiorari we think sustain the view that 
an appeal will lie from a preliminary restraining order. In that case, 
as stated, there was an application for the review of two interlocutory 
orders, the one a preliminary restraining order and the other appoint- 
ing a receiver and continuing the injunction in aid of the receiver- 
ship. Chief Justice Fuller, in delivering the opinion refusing the 
writ, cites the seventh section of the Judiciary Act of March 3, 1891 
(86 Stat. 828, c. 517J) as amended by Act February 18, 1895, c. 96, 
28 Stat. 666, and Act June 6, 1900, c. 803, 31 Stat. 660 (U. S. 
Comp. St. 1901, p. 550), and says that: 

"An appeal to the Circuit Court of Appeals might hâve been taken from 
thèse orders or from an order refusing to set them aside and dissolve the In- 
junction." 

And in Smith v. Vulcan Iron Works, 165 U. S. 518, 17 Sup. Ct. 
407, 41 L. Ed. 810, Mr. Justice Gray delivered the opinion, which 
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învolved to some extent a construction of the above-mentioned stat- 
ute, and in the course of the opinion he said : 

"The manlfest intent of thls provision, read In the Hght of the préviens 
practice in the courts of the United States, contrasted wlth the practice in 
courts of equlty of the hlghest authority elsewhere, appears to this court 
to hâve been, not only to permit the défendant to obtain immédiate relief 
from an injunction, the continuance of which throughout the cause might 
seriously affect his interest, but also to save both parties from the expense of 
further lltigation, should the appellate court be of the opinion that tlie plain- 
tiff was not entltled to an Injunction because his blll had no equity to support 
It." 

The order of March 23, 1907, was at least a preliminary restrain- 
ing order. It had ail of the effects, so far as the défendants were 
concerned, of an injunction, because it forbade them to do the acts 
which the complainant sought to restrain, and this restraint was con- 
tinuing, unless by subséquent action of the court, based upon good 
cause to be shown by the défendants, the order was vacated. We 
must conclude therefore that the order entered by the Circuit Court 
on March 23, 1907, was granted upon a hearing in equity, and that 
it is also an injunction, and, having corne to this conclusion, it nec- 
essarily follows that the appeal was properly taken. 

This court, in the opinion filed by it in the case of Walter H. Tay- 
lor. Trustée, v. Norfolk & Océan View Railway Company (decided 
during the présent term) 162 Fed. 452, a case involving the facts now 
presented for our considération, affirmed the right of the court be- 
low to restrain ail proceedings relating to the underlying turnpike 
mortgages, until the condemnation suit concerning the right of way 
now claimed by the appellee, the Norfolk & Océan View Railway 
Company, could be completed. That décision in efïect disposed of 
the questions of jurisdiction now relied on by the appellant, and, as 
this appeal présents no disputed fact, none of the défendants below 
having either demurred, answered, or pleaded, it would not be prop- 
er for this court to now pass on the merits of the claim presented in 
the pétition of the appellee, Breese, as that will be donc by the court 
below in due time. Let the case be remanded, with permission to 
the défendants below to make such défense to the pétition as they 
respectively may find proper, and for such further proceedings as to 
equity appertains. The costs in this court will be paid, one-half by 
the appellant, and one-half by the appellees. 

Affirmed. 



BLMS V. SOUTHERN RT. CO. 

(Circuit Court of Appeals, Fourth Circuit July 17, 190&) 

No. 689. 

1. Kailboads— INJTJBT TO Peeson ON Teack— Statute Requirino Ceossinq 
Signais. 

Civ. Code S. C. 1902, § 2132, which requires a bell to be rung or 
whistle sounded on every railroad engine for at least 500 yards before 
it crosses any highway or street or traveled place, was designed to pro- 
tect travelers at such crossings, and, as construed by the Suprême Court 
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of the State, has no application to the case of a person Injured or kllled 
on the track at any other place. 

2. SaMB— CONTRIBUTOBY NEGLIGENCE. 

Plalntlff's décèdent, who, after flagging a fast train on defendant's 
rallroad in the darkness, at a point some 140 yards from a station, 
started to walk down the track to the station ahead of the train, but was 
struck and kllled by the train, which did not stop, held chargeable with 
contributory négligence which precluded a recovery for tiis death. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Bailroads, §5 
1293, 1294.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

J. P. K. Bryan, for plaintiff in error. 

Joseph W. Barnwell (B. L. Abney, on the brief), for défendant 
in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

GOFF, Circuit Judge. This writ of error is prosecuted from a judg- 
ment rendered in the Circuit Court of the United States for the Dis- 
trict of South CaroHna. The suit was instituted by the plaintiff in 
error against the défendant in error for damages alleged to hâve been 
caused by the négligence of the Southern Railway Company, result- 
ing in the death of W. J. Ellis. The plaintiff allèges : That the de- 

■ceased, who was the husband of L. D. Ellis, his administratrix, went 
to a regular station of the Southern Railway Company in South Caro- 
lina, known as Furman, about 4 o'clock of the morning of March 3, 
1903, for the purpose of becoming a passenger on one of the trains 
operated by that company; that said station is located near where that 
railroad crosses a public highway ; that soon after he reached the sta- 
tion a passenger train then due to arrive appeared in sight, where- 
upon he — said station being a signal station — gave the usual sign 
for it to stop, and that those in charge of the train responded by the 
usual locomotive whistle, indicating that the train would stop, but that 
they willfully, maliciously, wantonly, carelessly, and negligently ran 
the train by the station without first for 500 yards before reaching 
the public highway and station ringing the bell or sounding the whistle 
on the locomotive; that the train went by said station at an exceed- 
ingly high rate of speed, and willfully, maliciously, wantonly, care- 
lessly, and negligently struck the person of said W. J. Ellis with some 
part of the locomotive, whereby he was instantly killed ; that he left, 
surviving him, a wife and seven minor children, for whose benefit the 
suit was instituted and prosecuted. The answer of the défendant de- 
nied the allégations of the plaintiff, and alleged that the injury which 
caused the death of W. J. Ellis would not hâve occurred but for his nég- 
ligence and his want of care in placing himself upon the track of the 
defendant's railway when its train was then due and approaching, and 
in remaining on said track where he could be struck, which said nég- 
ligence contributed to his injury as the proximate cause thereof. The 
case came on regularly to be heard before the court and a jury, when, 

.at the close of the testimony offered by the plaintiff below, the court, 
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on motion of the defedant below, directed a verdict in its favor. The 
writ of error now under considération was then sued out. 

The testimony shows : That W. J. Ellis, intending to go from Fur- 
man, in South Carolina, to a point in Florida, desired to take passage 
on the fast train of the défendant from the north, which did not 
regularly stop at that station, but that under the rule of the company 
should stop there when duly flagged. That he drove in a buggy ac- 
companied by two of his friends, about the hour of the morning men- 
tioned in the complaint, to the public road where it crossed the rail- 
road track about 140 yards to the north of Furman station. That they 
had started from said crossing going toward the station when the 
train was observed to be approaching, at which time he said to one 
of those with him, "jump down and go across and wave the train," 
when the party so requested — this party being a witness at the trial — 
jumped from the buggy, crossed to the sidetrack, and struck some 
matches which were applied to a roll of paper in the hands of the dé- 
cèdent, who by this time had joined him. That the blazing paper 
was waved over the track. That two whistles were sounded from the 
locomotive. That the décèdent said : "Let's go to the station. They 
are going .to stop for us." That the two then started down the track 
towards the station, EUis, following behind the party so subsequently 
examined as a witness, saying to him three différent times : "Cet off 
the track." That the party so spoken to got ofï the track and walked 
the space between the main and the side track, which was from six 
to eight feet wide, and that he, alarmed, and not knowing which was 
the main track, sat down on the ground and was not injured. That 
the train did not stop, but passed by at a high rate of speed, striking 
the décèdent, who was on the main track, and killing him instantly. 
That the point' at which the body of Ellis was found was somewhere 
between 20 and 40 feet of the station, and near the point where per- 
sons desiring to enter the cars usually did so after the train had been 
flagged. That the watch, some silver coin, and other effects of the 
deceased were found still north of that point, and nearer the high- 
way crossing. 

The facts relating to this déplorable accident are few, and there is 
really but little controversy concerning them. As we see the case 
there are but few questions of law applicable to the facts presented 
by the record, though counsel for plaintiff in error bas, with great 
research and ability, presented for our considération questions which 
he insists are fairly raised by the évidence, but which we are constrain- 
ed to say we find not to be pertinent. 

In addition to the principles of the law generally applicable to cases 
of this character, the plaintiff in error relies upon a statute of the 
State of South Carolina which reads as follows: 

"A bell of at least thirty ponnds welght and a steam whlstle shall be placed 
on each locomotive englne, and such beil shall be rung, or sueh whlstle sound- 
ed, by the englneer or flreman, at the distance of at least flve hundred yards 
from the place where the railroad crosses any public hlghway or Street or 
traveled place, and be kept ringing or whistllng until the englne has crossed 
such hlghway or street or traveled place." Oiv. Cod« S. G. 1902, vol. 1, p. 
820, § 2132. 



ELLIS V. SOUTHERN ET. CO. 689 

While it is true that this statute, construed in connection with oth- 
er provisions of the South Carolina Code applicable thereto, has been 
held by the courts of the state as indicating that the injury of a per- 
son by collision with trains at a "public highway or street or other 
traveled place" is prima facie évidence of négligence on the part of 
the railroad company, nevertheless, as the undisputed testimony hère 
shows that the deceased met his death not on a public highway or 
Street or traveled place, nor at a station, but on the main track of the 
Southern Railway Company, some distance from a public highway 
or traveled place, we must hold from the facts hère disclosed that said 
statute has no bearing on this case. 

The Suprême Court of South Carolina, in Neely v. Railroad Co., 
33 S. C. 139, 11 S. E. 636, said: 

"Section 1483, Gen. St. 1882 (now section 2132, Civ. Code 1902), requires 
railroad corporations to ring a bell or sound a steam whistle at tlie distance 
of at least 500 yards from tlie place where the railroad crosses any public 
highway or street. or traveled place, to be kept ringing or whistling until the 
engine has crossed such highway or street, or traveled place, in the neglect 
of which, by section 1529, supra (now 2139), the corporation is made liable 
for any injury resulting from a collision at such crossing, unless it is shown 
that In addition to a mère want of ordlnary care the person injured, etc., 
was at the time of the collision guilty of gross and willful négligence, etc. 
Now, there can be no doubt but that the object of thèse sections was to 
prevent collisions which might occur between persons attempting to cross 
the track of the railroad and the locomotive and cars approaching the cross- 
ing at the same moment, and the provisions of the act did not include, nor 
was the act intended to Include, Injuries infllcted upon bystanders not in- 
tendlng to cross, or upon cattle that happened to be killed or injured pastur- 
ing nearby, but not upon the crossing or using it to pass from the one side 
to the other." 

Deceased was, at the time he was killed, on the main track going 
toward the station, with his back to the approaching locomotive. He 
was anxious to stop the train. He was evidently late in reaching the 
vicinity of the station, was surprised when he reached the crossing, 
several hundred feet from the station, to see the train rapidly ap- 
proaching, was in a hurry, greatly excited, considerably confused, evi- 
dently in doubt as to which was the main track, and very anxious to 
signal and stop the train so that he might proceed upon his journey. 
He was solicitous for the safety of his companion, whom he continu- 
ally cautioned, and he seemed to be unmindful of himself, although 
he was in great danger. It is évident that he misconceived the situ- 
ation, and that his judgment was at fault. He was under the impres- 
sion that the signal had been observed, and that the train would stop, 
and he must hâve thought that he was on the sidetrack, for he knew 
that the train would hâve to pass the point where he was in order to 
reach the station, which was still some distance before him. Had he 
observed the caution that his companion did, a warning that he him- 
self suggested, he would not hâve been injured. 

It may be admitted that the train did not give the proper signais 
for either the crossing of the county road, or for the station, and still 
the deceased, who necessarily knew that the train was very near him, 
who had heard and seen and aided in the effort to flag it, who cau- 
tioned another to keep out of its way, was not absolved from the rule 
- 163 F.— 44 
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which required at least ordinary care, prudence, and caution on hi* 
part, which, instead of observing, he entirely ignored, and by his con- 
duct contributed to a degree seldom equaled to the lamentable acci- 
dent in which he was so fearfully involved. Why he followed the 
main track, instead of using the sidetrack, or the space between the 
tracks, or the road that led from the crossing to the station, we may 
surmise concerning, but will never know. At that time he should 
hâve made vigilant use of his sensés, and should hâve exercised the 
care required to avoid the danger that was not only possible but was 
then imminent. 

We conclude that the court below was right in reaching the conclu- 
sion that there was "no légal ground upon which any verdict in favor 
of this plaintiff can be sustained," and we further find that said court 
was justified by the testimony before it, in saying: 

"Thls unfortnnate deceased, from ail the testimony a very reputable and 
good man, husband, and father, came to his death by accident the resuit of 
his own carelessness." 

As we are forced to the conclusion that under the law no recovery 
can be had in favor of the plaintiff in error, upon any view which can 
be properly taken of the facts the évidence tends to establish, it fol- 
lows that there is no error in the judgment complained of. 

Affirmed. 



ATLANTIC TRUST & DEPOSIT CO. v. TOWN OF LAURINBURQ. 

(Circuit Court of Appeals, Fourth Circuit. July 18, 1908.) 

No. 816. 

1. Municipal Coepobations— Public Impbovements— Conteacts— Consteuo- 

TION— CONTBACT TO COMPLETE WATEB SYSTEM. 

A town had plans and speclflcationg made for a complète water and 
sewer System, and advertlsed for bids for the same, ail of which were 
rejected beeause they exceeded $34,000, which was ail the town purposed 
to expend. The engineer of the Southern Contractlng Company, which 
was the lowest bidder, then proposed that his company would construct 
the System within such llmit, if certain changes were made in the spéci- 
fications, and, his proposai being accepted, a resolution prepared by hlm 
was adopted "that the plans and spécifications by * ♦ • be revised 
for a completed plant, without extras, and be constructed by the South- 
ern Contractlng Company at cost plus 10 per cent, for material furnished 
and work done, the total amount not to exceed $34,000." The company 
then gave a bond, with défendant as surety, conditloned for the per- 
formance of the contract "for the amended construction of a water and 
sewer System" for the town "upon a basis of 10 per cent, upon the ma- 
terials and labor furnished, not to exceed $34,000." The bond also gave 
défendant the right to complète the contract on default by the principal. 
The company, after dolng a part of the work, abandoned the same, and, 
défendant refusing to complète it, the town did so, as authorized by 
the contract, at a total cost largely exceeding $34,000. Eeld, that the 
contract was not one to do work for the town on account of its water 
and sewer System to the estent of $34,000 on a commission of 10 per cent., 
but was one for the completion of the System in accordance with the 
amended speciflcations at a cost not to exceed $34,000, and less if the 
actual cost. including 10 per cent, profit to the company, should be less, 
and that défendant was liable to the town for the damages sustained b/ 
its breach, to the estent of the penalty named in the bond. 
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2. Same— Action on Bond— Evidence. 

In an action on such bond, In which the déclaration alleged a breach 
of the contract by abandonment of tlie work, to the damage of the town 
in the full penalty of the bond, the town was entitled to prove what It 
did In completion of the work in accordance with the spécifications, and 
the amount expended therein. 

8. Bonds— Action— Pleadikg. 

In an action of debt on a bond wlth collatéral conditions, the déclara- 
tion is uot required to set forth the damages alleged, but only the 
breaches; and when the breach alieged is the abandonment of the 
contract, the performance of which the bond was given to seeure, and 
the damages are alleged to equal the full penalty of the bond, the 
spécifie détails of damages cannot be required to be set ont. 

4. Peincipai, and Sukety— Subety Companies— Rules Govebning Obliga- 
tion OF Surett. 

The strict rules governing the liability of sureties growing out of the 
ordinary relations of créditer and simple surety are not as fully appli- 
cable to the contracts of a bonding Company insuring the performance 
of contracts as a business and for profit. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

John L. Jefïries and Harry K. Wolcott (Jefïries, Wolcott & Wolcott 
and Floyd Hughes, on the brief), for plaintiff in error. 

M. L. John and Luther B. Way (Pender & Way, on the brief), 
for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

DAYTON, District Judge. This was an action of debt upon a 
bond with collatéral conditions, instituted by the town of Laurinburg, 
a municipal corporation of North Carolina, against the Atlantic Trust 
& Deposit Company, a Virginia corporation, engaged in the guaranty 
and bonding business. The défendant entered some 9 différent pleas 
and fîled a statement of 12 différent grounds of défense. A trial by 
jury was had, resulting in a verdict and judgment for $9,000 for 
the plaintifif and the défendant took 16 bills of exception thereto. 
Twenty-two assignments of error are now hère relied on to reverse 
this judgment. 

It seems the town, having a limited sum of money in hand for the 
purpose, undertook the installation of a complète water and sewer 
System. To this end, through a commission created by it, full plans 
and spécifications were prepared for such System on the basis of a 
cost not to exceed $34,000. Bids were advertised for, and the South- 
ern Contracting Company, a Virginia corporation, was found to be 
the lowest bidder at a price of $37,500. This and ail other bids were 
rejected, because the town authorities determined not to exceed in 
cost the $34,000 limit. This was on July 7, 1906. On the 19th of 
the same month, Kitson, engineer of the Southern Contracting Com- 
pany, again entered into negotiation with the town's commission, 
and agreed to reduce the contracting company's bid to $34,000, pro- 
vided some extras in the way of hou se connections, in no way impair- 
ing the System as a whole, were eut out. This offer was accepted, 
and the contract was signed by the town and by the company, and the . 
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$1,000 check in forfeit was deposited. Kitson went back to Nor- 
folk, and after a lapse of time returned and announced that his Com- 
pany could not do the work outlined in the plans and spécifications 
for $34,000, and that, unless some other arrangement could be made, 
his Company would hâve to forfeit the $1,000. He urged that there 
was still a large amount of work set forth in the plans and spécifica- 
tions which could be dispensed with, and that if the town would hâve 
its engineer revise its plans, leaving off ail the streets and parts of 
the work specified by him, his company would undertake to construct 
a complète System, according to such revised plans, for not to exceed 
$34,000, and complète it by February 15, 1907. The town acceded 
to this, and încorporated into the contract by means of a resolution 
prepared by Kitson himself : 

"That the plans and spécifications by J. M. Bandy be revised for a com- 
pleted plant without extras, and be construeted by the Southern Contraoti'ig 
Company at cost plus 10 per cent, for materlal furnlshed and work dooe, tûe 
. total amount not to exceed $34,000." 

This was on August 8, 1907, and Bandy did revise his plans, elim- 
inating ail streets and parts of streets agreed upon. Kitson took this 
contract to Norfolk, and returned by mail the indemnity bond of the 
contracting company, signed by the défendant trust company as 
surety, upon which this action was brought, whereby the contracting 
and trust companies bound themselves jointly and severally to the 
town in the penalty of $9,000 to indemnify any default in the condi- 
tions and obligations of the contract. The contracting company went 
on with the work until about 60 per cent, of it was completed and near 
$33,500 of the price had been expended, then abandoned it, went into 
bankruptcy, and its receiver declined to finish the work. The défend- 
ant trust company also refused to complète the work and denied li- 
ability. The town did complète it at an expense of more than $10,000. 

Notwithstanding the numerous exceptions and assignments of 
error, the case does not involve any great difficulty. Most of the con- 
troversy turns upon the construction to be given the clause of the 
contract written into it by the contracting company itself, through 
Kitson, its engineer and agent, which we hâve quoted above, and 
which was guaranteed by the trust company for a monetary considéra- 
tion. The words used in this guaranty bond are: 

"Whereas, said principal has entered into a certain written contract, a 
copy of which Is hereto attached and made a part hereof, bearing date the 
8th day of August, A. D. 1906, whereln they agrée to furnlsh materials and 
laboi' for the amended construction of a water and sewer System for the 
town of Laurinburg, N. C, upon a basls of 10 per cent, upon the materials 
and labor furnished, not to exceed $34,000, in accordance with plans made by 
J. M. Bandy, engineer In charge, by February 15, 1907: Now, therefore," etc. 

By the trust company it is contended substantially that, under the 
terms of the contract referred to, the contracting company only under- 
took to do work for the town on account of its sewer and water Sys- 
tem to the extent of $34,000 on a commission of 10 per cent, profit 
over and above cost of labor and material. On the contrary, it is 
contended by the town that the true construction shows that this com- 
pany undertook to secure to the town a completed water and sewer 



ATLANTIC TRUST A DEPOSIT CO. V. TOWN OF LAURINBUEQ. 693 

System, according to certain amended plans and spécifications, at a 
priée not to exceed $34,000, which was to include a 10 per cent, profit 
to it on the actual cost of labor and material. The terms of the con- 
tract, of the spécifications, of the indemnifying bond, and the condi- 
tions and circumstances, ail show beyond ail question, in our judgment, 
that the first contention cannot be true, and that the second one, as 
held by the court below, was the true purpose and intent of the par- 
ties. It is needless to say the contract is to be read as a whole, and 
each clause thereof is to be read in connection with the others, so 
as, if possible, to give effect to each and ail. It is needless, also, to 
say that the party who writes a contract, or any of its clauses, must 
bave such read most favorably to the other party, where any ambig- 
uity exists. The clause in question may well and properly be con- 
strued to provide that the plans of Bandy, the town's engineer, were 
to be revised — 

"for a completed plant without extras, and be constructed [that la, the com- 
plète plant, as provided for by the revised plans] by the Southern Contractlng 
Company at cost plus 10 per cent, for [that is, over the cost of] material 
furnlshed and worlî done, the total amount [that Is, of cost of complète plant, 
as provided by the revised plans and the 10 per cent, compensation] not to 
exceed $34,000." 

The obligation of the bond was to guarantee "the amended construc- 
tion of a water and sewer System," and it was to be done in accordance 
with plans made by J. M. Bandy; engineer in charge, by February 15, 
1907. With nothing else before us than thèse two clauses, one from 
the contract and the other from the bond, how could we draw any 
other conclusion than the one given to them by the court below? 
We must remember, too, that in addition to this the advertisement set 
forth the intention to be "to let the entire work" ; that "lump sum 
bids" were called for, by reason of which "no classification of mate- 
rial" was to be specified, "hence any and ail qualities of material must 
Ise included in the lump sum bid" ; that the contract in other clauses 
than the one in question provided that the contracting company agreed 
"to construct one or both [water and sewer] Systems in a good sub- 
stantial and workmanlike manner," to begin construction "not later 
than August 7, 1906," and "complète the same, and the whole there- 
of, on or before 15th day of February, 1907" ; that "ail plans, draw- 
ings, profiles, and spécifications on file in the mayor's office, and ail 
subséquent drawings, supplementing more particularly the work here- 
in contemplated, are mutually held to be controlling parts of this 
contract" ; that, "to prevent ail suits and litigation, it is further 
agreed by and between the parties to this contract that the engineer 
shall in ail cases détermine the amounts of work done which are to 
be paid for under the contract; that he shall be the judge of the man- 
ner of construction, the quality of materials, and of the interpréta- 
tion of the spécifications; that he shall décide ail questions which 
may rise relative to the carrying out of this contract, and that his 
estimâtes, figures, measurements, directions, and décisions shall be 
final and conclusive" ; that 10 per cent, of the money was to be re- 
tained by the town "until the whole work is properly completed, 
and ail the provisions of the contract complied with to the satisfaction 
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of the engineer" ; that, "in case the contracter shall fail in the perform- 
ance," then the town should hâve the right either "to relet the un- 
dertaking of said contract, or any part thereof," or "complète the 
work" itself at the cost of the contractor. 

It is. further to be remembered that the bond, wholly prepared by 
the trust company, surety, expressly guaranteed to save harmless 
the town "from pecuniary loss resulting from the breach of any of 
the terms, covenants, and conditions of the said contract," upon con- 
ditions, first, that notice within 30 days of default should be given the 
trust company, surety; second, that such surety company should hâve, 
at its option, the right to complète the contract ; third, that the surety 
company should not be liable in any event for a sum in excess of the 
penalty df the bond, nor subject to any action unless instituted with- 
in six months after first breach of the contract ; and, fourth, that such 
surety should not be liable for damages for work destroyed by act 
of God, the public enemies, mobs, riots, civil commotion, or by em- 
ployés on strike. With ail thèse provisions in the contract and bond, 
no other conclusion can be reached than that this was a contract for 
a "completed system" and not "on a percentage basis, 10 per cent., 
plain force job." It would be in no effect différent from a contract 
made by A. with B. for the building of a house according to fixed 
plans, the cost of which, in no event, should exceed $34,000, and to 
be as much less as the cost of labor and material with 10 per cent, 
added for the builder's profit should turn out to be less than this sum. 
The liability to complète the system if it should exceed this sum was 
clearly assumed by the contract and guaranteed by the bond. Hav- 
ing reached this conclusion, the other défenses set up can be readily 
disposed of , because they are purely technical in character. 

Defendant*s exceptions 1, 2, and 3 relate to the overruling of the 
motion to exclude the contract as évidence. The coniract was exe- 
cuted in triplicate, and the receiver of the contracting company and 
Bundy, the mayor of the town, clearly identified the copy introduc- 
ed as one of the triplicate ones. 

Exceptions No. 4 and 6 were to the admission of évidence tend- 
ing to show what steps the town took to protect and complète the 
work after default made, and are based upon the idea that such évi- 
dence tended to prove spécial damages not set forth in the déclara- 
tion. We can see no merit in this contention, for the reason, among 
others, that the déclaration allèges substantially the breach of the 
contract to hâve arisen from the abandonment of, and failure to com- 
plète, the work, to the damage of the town the full penalty of the bond. 
It expressly sets forth the terms of the bond based upon the contract. 
The bond gave the surety company the option to complète the work. 
The contract gave the town the right to complète it if the contract- 
ing company or its surety did not. In completing it the town neces- 
sarily had to show that it had, with reasonable care as to expense 
and within the bounds of the spécifications, completed the work at 
a cost in excess of the penalty of the bond. This évidence tended 
directly to show this, and was entirely proper and pertinent. Again, 
in an action of debt upon a bond with collatéral conditions, the déc- 
laration is not required to set forth the damages alleged, but only the 



ATLANTIC TRUST 4 DEP08IT CO. 7. TOWN OF LAUBINBURQ. 695 

breaches. If thèse breaches relate to spécifie acts, such as, in this 
case, might hâve been the use of defective pipe or other material, the 
improper and defective excavations made, and other spécifie charges 
of a like character, the défendant before trial could hâve asked the 
court to require the plaintifï to file a definite statement of damages 
to be claimed as a resuit of such breaches in particular détails of the 
work; but this demand must be made before trial, and, vi^here the 
breach alleged is simply one of abandonment of the work, the dam- 
ages for which are alleged to equal the full penalty of the bond, no 
such statement, even if asked for before trial, would be required to 
be filed. 

Exceptions 5 and 8 are taken to the court's refusai, first, after 
conclusion of plaintiff's évidence, and, second, after the introduc- 
tion of ail the évidence, to direct a verdict for the défendant. In sup- 
port of thèse motions it was urged, in addition to the matters set 
forth in the exceptions already considered, that (1) material changes 
were made in the location and character of the work; (2) the time 
of payment was changed, and made semimonthly, instead of month- 
ly; (3) the 10 per cent, was not reserved; and (4) the town guaran- 
teed and paid an order for $12,000 worth of material. AU of thèse 
objections were without merit. The contract and spécifications, fair- 
ly construed, we think, authorized reasonable changes under the di- 
rection of the town's engineer, as he was to be the judge of the 
"manner of construction" of the System, and his plans and "subsé- 
quent drawings, supplementing more particularly the work herein 
contemplated, are mutually held to be controUing parts of this con- 
tract." But, if this were not so, it is undisputed that the changes 
made were ail in favor of the contractor, and in the aggregate les- 
sened his liability under the contract several hundred dollars. Ful- 
ly recognizing the rule of strictissimi juris as applying to contracts 
growing out of the ordinary relation of créditer and simple surety, 
we cannot and do not recognize this rule as applying. to contracts 
underwritten by thèse bonding corporations, whose business it is 
(and a profitable one, too, it would seem, from the number organiz- 
ed and existing) to insure, for a monetary considération, the obligée 
against a failure of performance on the part of the principal obli- 
gor. In such cases, before such bonding company can be released, 
it must show that the changes made in a contract like this, guaran- 
teed by it, operated injuriously to affect its rights and liabilities. 
The Suprême Court of the United States has said: 

"The rule of strictissimi juris Is a stringent one, and is liable at tlmes to 
work injustice. It is one which ought not to be extended to contracts not 
within the reason of the rule, particularly when the bond is underwritten by 
a corporation which has undertaken for a profit to insure the obligée against 
a failure of performance on the part of the principal obliger." United States 
F. & G. Co. V. U. S., 191 U. S. 416, 24 Sup. Ct 142, 48 L. Ed. 242. 

The very reason for the existence of this kind of corporations, 
and the strongest argument put forward by them for patronage, is 
that the embarrassment and hardship growing out of individual sure- 
tyship that give application for this rule is by them taken away ; that 
it is their business to take risks and expect losses. If, with their 
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superior means and facilities, they are to be permitted to take the 
risks, but avoid the losses, by the rule of strictissimi juris, we may 
expect the courts to be constantly engaged in hearing their techni- 
cal objections to contracts prepared by themselves. It is right, there- 
fore, to say to them that they must show injury donc to them before 
they can ask to be reheved from contracts which they clamor to ex- 
écute. In this case no injury, but benefit, came to this défendant 
from ail the changes made, and from the town's guaranteeing the 
material order and advancing the money for the contracting Com- 
pany to advance and perform the work, and its exceptions because 
of thèse are groundless. 

Exception 7 relates to the refusai of the court to allow testimony 
to be introduced touching a wholly indépendant contract between 
the town and the contracting company for work done in "the mill 
district." Such testimony was wholly irrelevant, and was properly 
excluded. 

Finally, exceptions 9, 10, 11, 12, 13, 14, and 15 relate to instruc- 
tions refused and to charges given by the court to the jury. No. 16 
is to a refusai to set aside verdict and award new trial. It is sufficient 
for us to say that we bave carefully considered the charge deliver- 
ed to the jury by the court below, and in our judgment it was a clear, 
concise, fair, and complète exposition of the law governing the case. 

We see no error in the judgment of the court below, and it is af- 
firmed. 



DILLINGHAM V. EOOKER et al. 

(Circuit Court of Appeals, Pourth Circuit. July 17, 1908.) 

No. 729. 

Habeas Corpus— Nature of Eestraint— Unlawful Enlistment or Minob. 
The civil courts should not interfère by habeas corpus to discharge a 
mmor under 18 years of âge who has been enlisted In either the military 
or naval service without the consent of hls parents or guardian, if at the 
time of the présentation of the pétition for the writ the minor is under 
arrest and held for trial by court-martial on a charge of désertion or 
fraudulent enllstment or other charge cognlzable by a military or naval 
court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 25, Habeas Corpus, 
§ 16.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia. 

L. L. Lewis, U. S. Atty. (Robert H. Talley, Asst. U. S. Atty., on 
the brief), for appellant. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

GOFF, Circuit Judge. This appeal is from an order of the District 
Court of the United States for the Eastern District of Virginia, dis- 
charging on habeas corpus from the United States navy the appellee 
William Booker. 
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The record before us shows : That on the 23d day of April, 1906, 
William Booker enlisted as an apprentice seamau in the United States 
navy for the term of four years. That at the time of such enUstment 
he stated on oath that he was born at Osceola, Ind., on December 
16, 1886. That on the 7th day of May, 1906, he deserted from the 
United States receiving ship Frankhn, then at Norfolk, Va. That the 
appellant, the commanding officer of that vessel, oiïered a reward for 
his appréhension and return. That on October 6, 1906, he was re- 
turned to the appellant, having been arrested in the state of Indiana. 
That, as required by the laws relating to the government of the navy, 
court-martial proceedings were recommended by said commanding of- 
ficer, and he was held- for trial on the charge of désertion. That on 
October 8, 1906, the appellee Rooney Booker filed his pétition ask- 
ing for the discharge upon habeas corpus, of his son, the appellee 
William Booker. That the court below entered an order requiring the 
appellant to hâve the body of said enlisted seaman before the court 
at Norfolk, on October 15, 1906. That after the service of the said 
writ the court-martial proceedings were held in. abeyance, until the 
hearing before the court, William Booker in the meanwhile being kept 
confined on board the United States ship Richmond. That as com- 
manded by said writ the body was duly produced in court together 
with the return showing the cause of détention, when the appellees 
proved that William Booker was under the âge of 18 years at the time 
he enlisted, and his enlistment was without the consent of his parents. 
That the return to the writ set forth, in substance, the facts herein- 
before mentioned, and asked that said seaman be returned to the cus- 
tody of the respondent so that trial by court-martial for fraudulent 
enlistment and désertion might be had. That on the hearing the court 
below entered an order containing, among other provisions, the fol- 
lowing : 

"It appearing to the court that William Booker, being under the âge ot 
18 years, was enlisted in the United States navy without the consent of hia 
parent, the petitioner, and that consequently the said enlistment is illégal 
and in contravention of the statute in such case made and provided, and that 
the said William Booker Is now imlawfully restrained of his liberty, It is 
further ordered by the court that the said William Booker be forthwith 
disdiarged from the custody of the said A. C. Dillingham and the United 
States navy, and be restored to the custody of his father." 

That after such order had been entered the appellant asked for and 
was allowed the appeal now under consideraLion. 

It is insisted by appellant that the court below erred in refusing to 
remand William Booker to the custody of the United States naval 
authorities, when it was clearly shown that he was being detained for 
trial on the charge of désertion, and that lie was also liable to be 
proceeded against on the charge of fraudulent enlistment. 

It is provided by statute that fraudulent enlistment is an oflfense 
against naval discipline, punishable by gênerai court-martial. Act 
March 3, 1893, c. 212, 27"Stat. 716 (U. S. Comp. St. 1901, p. 1006). 
The Revised Statutes authorize the enlistment of boys between the âges 
of 16 and 18 years, with the consent of their parents or guardians. 
Section 1419, Rev. St. (U. S. Comp.. St. 1901, p. 1007). The appellee 
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William Booker made oath when he was enlisted that he was" over 
the âge of 18 years, thereby rendering it unnecessary to secure the as- 
sent of his parents, and seemingly making his enlistment légal. Con- 
sequently, even though he was entitled to his discharge as a seaman, 
because he had not in fact been lawfully enlisted, it does not follow 
that he was not amenable to trial under the statute cited. 

But, also, it was shown beyond question that he was being held for 
trial by court-martial for the crime of désertion, as provided for in the 
articles for the government of the navy. Section 1624 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 1105) says: 

■'Siich punlshment as a court-martial may adjudge may be inflicted on any 
person in the navy, * ♦ * yfho in the time of peace déserts or attempts to 
désert" 

We think that the naval authorities had jurisdiction to hold and 
to try the appellee William Booker for both of the offenses mentioned. 
Such trials would necessarily hâve been as provided for by court- 
martial, and as such court would hâve had jurisdiction of such charges, 
the writ of habeas corpus should hâve been denied, pending the action 
of such court. Grimlev's Case, 137 U. S. 147, 11 Sup. Ct. 54, 34 
L. Ed. 636 ; Smith v. Whitney, 116 U. S. 167, 177, 6 Sup. Ct. 570, 
29 L. Ed. 601 ; Ex parte Mason, 105 U. S. 696-699, 26 L. Ed. 1213 ; 
Dynes v. Hoover, 20 How. 65, 82, 15 L. Ed. 838. 

The Suprême Court, in considering the crime of désertion in Kurtz 
V. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 29 L. Ed. 458, said: 

"Froin the very year of the Déclaration of Independence, Congress has dealt 
with désertion as exclusively a military crime, triable and punishable in 
time of peace as well as in time of war, by court-martial only, and not by 
the civil tribunals; the only qualification being that slnce 1830 the punlsh- 
ment of death cannot be awarded In time of peace." 

The crime of fraudulent enlistment is exclusively a military or naval 
offense, triable and punishable only by the court-martial, and it has 
been found necessary so to legislate in order to maintain the discipline 
and efficiency of the military and naval establishment of the govern- 
ment. 

The appellee William Booker did enlist as an apprentice seaman, 
and did sei-ve as such until he deserted. It may be admitted that he 
fraudulently enlisted. Still he was both de facto and de jure in the 
navy, until discharged therefrom by opération of law, and while he 
was so a seaman, he was subject to the rules and régulations of the 
navy, and liable to be tried and punished for any infraction of the 
laws relating thereto. To hold otherwise will make enlistment a farce, 
will destroy discipline, and offer a premium for désertion. It will 
not do to hold that he cannot be punished by court-martial for crimes 
committed when he was in the naval service, simply because his parents 
did not consent to his enlistment. The lack of such consent will 
necessitate his discharge from the service, but it will not absolve him 
from punishment for the crimes he committed when in the service. 

The Circuit Court of Appeals for the Fifth Circuit, in United States 
V. Reaves, 126 Fed. 127, 60 C. C. A. 675, said : 

"In the présent case the minor had deserted the naval service. The execu- 
tive authority, as appears by the return, had acted by proclaiming him a de- 
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serter, and offering a reward for hls arrest, and he had been arrested before 
the writ was issued. And the case further shows that wlthln a reasonable 
time after the arrest, and before the judgment In the Circuit Court, the Secre- 
tary of the Navy preferred formai charges for fraudulent enllstment and 
désertion. Thèse charges can only be trîed before a naval court-martial. Un- 
der thls state of facts, on prlnciple and authority, it must be held that the 
jurlsdlctlon of the naval courts had fully attached, and that the naval au- 
thorlties are entitled to the custody of the mlnor, notwlthstanding the enllst- 
ment was without consent of hls father and voidable on hls deinaud." 

In re Miller, 114 Fed. 838, 53 C. C. A. 473, Judge Shelby, speaking 
for the court said : 

"That he (the mlnor) could not, but that the parents could, secure hls re- 
lease from the contract of enllstment, seems clear ; • » • but that Is 
very différent from .obtainlng release In immunlty from a prosecutlon for an 
offense commltted against law. » * * Hls enllstment having made the 
prisoner a soldler, notwlthstandlng hls minority, he Is amenable to the mlli- 
tary lave just as the citizen who is a mlnor Is amenable to the civil law. 
* * * When an enlisted soldier is Imprlsoned by milltary authority upon 
a charge of désertion or other mllitary crime, a civil court will not interfère 
on habeas corpus when such milltary authorities bave jurisdictlon ; and if 
a mlnor, over the âge of 16 years, enlisted In the service, is so charged and 
detained, a civil court wUl not, either on hls own application or that of hls 
parents or guardian, discharge hlm until he has been released from the 
prosecutlon pending against hlm." 

We are of opinion that the contention of appellant is well sustained 
by principle and authorities that the civil courts should not interfère 
by habeas corpus to discharge a minor under 18 years of âge, who has 
been enlisted in either the military or naval service without the con- 
sent of his parents or guardian, if at the time of the présentation of 
the pétition for the writ such minor is under arrest and held on any 
charge cognizable by either a military or naval court. 

There is error in the order of the court below discharging the ap- 
pellee William Booker, and the same will be reversed. This cause is 
remanded, with directions that said appellee be returned to the custody 
of the appellant to be further dealt with as authorized by law. His 
discharge from the service should not be ordered until the court- 
martial has disposed of the pending charges. 

Reversed. 



In re EAGLE HORSESHOB CO. 

MILWAUKEE TRUST CO. v. FIDELITY TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1908.) 

No. 1,419. 

FnCTUBES — Between Mortgaqoe and Mobtgagee of Land— Annexatioh of 
Machinery to Realtt. 

Under the décisions of the Suprême Court of Wlsconsin, as well as 
those of the Suprême Court of the United States, In manufacturlng plants, 
where machinery is punchased and used In connection with the plant, 
the Intention to dévote such machinery to the use of the realty, accom- 
panied with the act of bringlng it on the realty, amounts to annexation, 
as between mortgngor and mortgagee. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 23, Fixtures, §§ 32-41.] 
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Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

J. H. Marshutz, for appellant 
Wheeler P. Bloodgood, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The pétition is by the Fideh"ty Trust 
Company, Trustée under a certain trust deed dated September 1, 1904, 
executed by the bankrupt upon certain real estate situated in the County 
of Milwauicee, and State of Wisconsin, "together vvith ail the buildings, 
improvements and appurtenances thereon, and thereunto belonging," 
and is for an order authorizing the trustée to sell the same at public 
auction. 

The plant covered by the trust deed consists of eleven acres of land 
upon which there are buildings equipped for manufacturing horseshoes 
and bar iron, comprising mills, office buildings,' sheds, shanties and 
bins, machine shop, electric lighting plant, and warehouses. 

In the making of bar iron and horseshoes, a large amount of scrap 
is used, in addition to the ordinary pig iron. To eut this scrap into 
lengths, shears are used, the shears being operated by machines weigh- 
ing some ten thousand pounds, that are built upon brick and stone 
foundations. Thèse and other shears, anchored to some portion of 
the building, are operated by an engine used for no other purpose. 

In ail of the mills there are roughing rolls of différent diameters, 
made of steel, and weighing from nine hundred to one thousand pounds 
each; and in each of the mills there are ten extra rolls of this kind, 
some of them turned for use, and some unturned. Also tongs hung 
upon chains, wheels, and rods attached to the building, and duplicata 
tongs intended to take the place of thèse. 

In the horseshoe factory there are certain punch presses, bolted to 
planks placed upon the floor, and connected with the main shafting by 
belts, the purpose of thèse presses being to punch holes in the creases 
of the horseshoes; as also certain emery grinders that are also bolted 
to the floor, and operated by belts Connecting with the main shafting 
of the building, used for sharpening the tools in the horseshoe plant. 
Besides this, in the machine shop are certain planers, shapers, a boit 
and screw machine, lathes and emery grinders, ail of which were in 
use. And to Hght the plant there is an electric plant consisting of onc 
gênerai Edison Electric Company 20 kilowatt dynamo, on its own bed, 
side bolted and lag screwed to the floor, and directly connected by 
belting. 

It is thus seen that with the exception of the extra roughing rolls, 
shears and tools intended to replace their counterparts adjusted to the 
machines when occasion arose, ail the articles above described are at- 
tached, in some measure, to the realty. Indeed the argument of ap- 
pellant in this court that the articles did not corne within the convey- 
ance, was confined to thèse extra rolls, shears and tools, the argument 
being that thèse were personal property, and not a parfof the realty. 

The court below having found in favor of the Fidelity Trust Com- 
pany upon the issue thus raised, the sole question presented hère is 
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whether the property thus enumerated was within the property con- 
veyed under the trust deed. 

Appellant contends that under the décisions of the Suprême Court 
of the State of Wisconsin, three concurring tests are essential, to make 
any article a fixture, viz. : (1) Actual physical annexation to the realty ; 
(2) Application or adaptation to the use or purpose to which the realty 
is devoted ; and (3) The intention on the part of the person making the 
annexation to make a permanent accession to the freehold. And if 
it be true as contended, that ail thèse tests applied independently, must 
concur, appellant's contention respecting the extra rolls, tools, and the 
like, would hâve to be sustained. 

But we do not so understand the ruling of the Suprême Court of 
Wisconsin, especially in cases not covering the relations of landlord 
and tenant. Ôur understanding of the décisions of the Suprême Court 
of Wisconsin is, that in manufacturing plants where machinery is 
purchased and used in connection with the plant, the intention to dévote 
such machinery to the use of the realty, accompanied with the act of 
bringing it on the realty, amounts to annexation. Gunderson v. Swarth- 
out, 104 Wis. 186, 80 N. W. 465, 76 Am. St. Rep. 860-; Spruhen v. 
Stout, 53 Wis. 517, 9 N. W. 277 ; Cooper v. Cleghorn, 50 Wis. 113, 6 
N. W. 491. And such is the "entity" doctrine adopted by the Suprême 
Court of the United States in Hill v. National Bank, 97 U. S. 450, 34 
L. Ed. 1051 — a doctrine that in the absence of any décision upon the 
question in Wisconsin (and no décision in Wisconsin contrary to that 
doctrine has been called to our attention) would détermine the correct- 
ness of the order appealed from. 

The order appealed from is affirmed. 



UNITED STATES TOBACCO CO. v. AMERICAN TOBACCO CO. et al. 
(Circuit Court, S. D. New York. July 10, 1908.) 

1. MoNOPOLiBS — Restbaint in Interstate Commerce— Statutes — Manufac- 

turées. 

Act Cong. July 2, 1890, e 647, 26 Stat. 209 (U, S. Comp. St. 1901, p. 
S200), provides: That every contract, combinatlon in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among the 
several states, or with foreign nations, is illégal ; that every person who 
shall monopollze, or attempt to monopollze, or combine, or conspire with 
any other person or persons to monopolize, any part of the trade or com- 
merce among the several states or with foreign nations, shall be gullty 
of a misdemeanor; and that any person Injured in hls business or prop- 
erty by anything forbidden by the act may sue therefor. Hcld, that a 
mère agreement to monopolize the manufacture of an article of commerce 
is not prohibited, but that, in order to be within the act, the contract, com- 
binatlon, or conspiracy must be in itself in restraint of trade or com- 
merce among the several states or with foreign nations, or, if a monop- 
oly or attempted monopoly or combination or conspiracy to monopolize, it 
must be of some part of the trade or commerce among the several states or 
foreign nations. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 35, Monopolles, §§ 11.] 

2. Samk— ScoPE CE Agreement. 

An agreement between défendants, manufacturers of licorice paste used 
in the manufacture of tobacco, provided that there should be no competi- 
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tlon In prlce between tbem, and they, from tlme to tlme^ agreed and 
maintalned arbltrary and noncompetltlve priées for paste at whlch it was 
actually sold in .Interstate commerce. Défendants also agreed with and 
indueed certain competitors in ttie business to establish and maintaln arbl- 
trary and noncompetltlve priées In excess of the normal and reasonable 
priées that would otherwlse hâve prevalled, and also apportioned the In- 
terstate trade and commerce In such substance and of the customers of 
two of the manufacturers, arbltrârily fixlng the amount of business they 
should do, and also so managed and agreed with another that the latter 
should only sell 1,000,000 pounds of paste durlng 1904, and not more than 
50,000 pounds addltional during each yeàr for five years from December 
31, 1903, and. If he sold more, he should pay to another of the défend- 
ant companies certain sums approxlmately equal to the profits of the ex- 
cess. Held, that such agreement constituted an unlawful interférence 
with Interstate commerce, prohlblted by Act Cong. July 2, 1890, c. 647, 26 
Stat. 209 (U. S. Comp. St 1901,- p. 3200), declarlng that every contract, 
comblnatlon, or eonsplracy In restralnt of trade among the several states 
or with forelgn nations should be illégal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Monopolies, § 13.] 

Demurrers to Complaint. Action for treble damages under the 
provisions of Act Cong. July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies." 

Harlan F. Stone, for plaintiiï. 

A. H. Burroughs, for défendants American Tobacco Company and 
MacAndrews & Forbes Company. 

Nicoll Anable. Lindsay and Fuller (De Lancey Nicoll, of counsel), 
for défendants James B. Duke and Karl Jungbluth. 

RAY, District Judge. The plaintifï is a Virginia corporation en- 
gaged in the manufacture of plug and smoking tobacco and selHng said 
articles of merchandise in the several states of the United States and 
in foreign countries and engaged in commerce among the said states. 
The American Tobacco Company, organized in 1904, is a New Jersey 
corporation, and défendant James B. Duke its président. The Mac- 
Andrews & Forbes Company is a New Jersey corporation, and de- 
fendant Karl Jungbluth is its président. The J. S. Young Company is 
a marine corporation, organized in December, 1903, and Howard E. 
Young is its président 

The American Tobacco Company is the resuit of the merger of three 
companies, viz., Continental Tobacco Compariy, Consolidated Tobacco 
Company, and the American Tobacco Company about October 1, 1904. 
This merger took place under the laws of the state of New Jersey 
and pursuant to an agreement, and ail the debts, duties, and liabilities 
of the Continental Tobacco Company attached to the défendant Ameri- 
can Tobacco Company. Duke, from December 8, 1893, was the prési- 
dent of the Continental Company and has been président of the Ameri- 
can Company since its organization, and he and thèse companies are 
and hâve been engaged in carrying on business in Interstate commerce 
in tobacco and articles manufactured therefrom. From about Decem- 
ber 8, 1903, the défendants, MacAndrews & Forbes Company and said 
J. S. Young Company and their présidents, respectively, were engaged 
in carrying on business as manufacturers and dealers in licorice paste, 
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a valuable article of merchandise, useful and necessary in the manufac- 
ture of plug and smoking tobacco. Thèse last-named companies had 
factories for its manufacture in différent states. Thèse companies and 
their présidents by authority of the companies sold large quantifies of 
such licorice paste to manufacturers of plug and smoking tobacco, in- 
cluding the plaintifï company, throughout the United States, and in 
pursuance of the sales shipped same from their said factories to such 
manufacturers in other states of the United States than those wherein 
the said factories were situated. The said last-named companies and 
their présidents controlled more than 85 per cent, of the Interstate 
business in such licorice paste of which the MacAndrews & Forbes 
Company had and controlled about nine-tenths and the said J. S. Young 
Company about one-tenth. Prior to the consolidation, etc., thèse com- 
panies were competitors in business, and the plaintifï charges that they 
would hâve continued to be competitors but for the alleged unlawful 
combination, conspiracy, contract, and agreement set out in the com- 
plaint, as follows : 

"(a) Compétition as to the prlce at whlch the said licorice paste was durlng 
said period sold and dellvered by the said MacAndrews & Forbes Company 
and said J. S. Young Compnny, as between said corporation défendants and 
among them severally and their several competitors In said Interstate busi- 
ness, trade, and commerce, was under the direction and control of the Con- 
tinental Tobacco Company and of défendants, the American Tobacco Com- 
pany and James B. Duke, as hereinafter stated, prevented and destroyed by 
the défendants hereln agreeing among themselves that there should be no 
such compétition, by the said défendants from time to tlme agreeing upon es- 
tabllshlng, fixing, and malntalnlng arbitrary and noncompetitive priées for the 
said licorice paste so sold and delivered by the said défendants, MacAndrews 
& Forbes Company and J S. Xoung Company and their several competitors In 
said Interstate business, trade, and commerce as aforesaid, by their selllng and 
dellvering such licorice paste in such business, trade, and commerce at such 
arbitrary and noncompetitive priées, and by their agreeing with and inducing 
certain of the competitors of the said MacAndrews & Forbes Company and 
said J. S. Young Company, to wit, one John D. Lewis of Providence, R. I., en- 
gaged throughout said period in the manufacture and sale of and in Interstate 
commerce in said licorice paste In the United States, and the Weaver & Sterry 
Company, Ltd., of New York City, N. Y., engaged throughout said period In 
the manufacture and sale of and in Interstate commerce in said licorice paste 
in the United States, llkewlse to establish and malntaln arbitrary and non- 
competitive priées for said licorice paste, in said Interstate business, trade, 
and commerce of such competitors, which said priées so agreed upon, establish- 
ed, flxed, and malntalned by the défendants herein, and by said competitors, 
were greatly In excess of the priées whlch would at such times and during 
said period hâve prevalled for the said licorice paste in said Interstate busi- 
ness, trade, and commerce of the said MacAndrews & Forbes Company and J. 
S. Young Company and their said competitors or any of them, and in excess 
of reasonable and normal priées for such licorice paste which would hâve pre- 
valled In such business, trade, and commerce if said défendants had not en- 
gaged in said unlawful combination, conspiracy, contract, and agreement in 
restralnt of said Interstate trade and commerce, and if they had not at- 
tempted to reatrain and monopolize said trade and commerce as aforesaid. 

"(b) A division and apportionment of said Interstate business, trade, and 
commerce, and of the customers of the said MacAndrews & Forbes Company 
and the said J. S. Young Company were made under and pursuant to the di- 
rection and control of the Continental Tobacco Company and of défendants, 
the American Tobacco Company and James B. Duke, as hereafter set forth, 
between the MacAndrews & Forbes Company and J. S. Young Company, by 
the terms of which division and apportionment as agreed upon by the Con- 
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tlnental Tobacco Company and the défendants herein, and each of them, the 
customers with whom each of the said défendant corporations, the MacAn- 
drews & Forbes Company and the J. S. Young Company, should deal, and to 
whom the sald corporations should sell such licorice paste so arbitrarlly fix- 
ed and agreed upon and the amount of the profits which the said défendant, 
J. S. Young Company, should be allowed from the total business carried on 
by the said défendants, MacAndrews & Forbes Company and J. ^. Young Com- 
pany, was arbitrarlly fixed, determlned, and agreed upon by said Continental 
Tobacco Company and défendants. 

"(c) The défendants herein, and each of them, under and pursuant to the 
control and direction of the Continental Tobacco Company and défendants, 
the American Tobacco Company and James B. Duke, as hereinafter set forth, 
so contrlved and managed and agreed that the said John D. Lewis contracted 
and agreed with the said J. S. Young Company that he would not sell more 
than 1,000,000 pounds of such licorice paste durlng the year 1904, nor more 
than 50,000 pounds additional during each year for fiv« years from December 
31, 1903, so that It was agreed that the total product of sale of John D. Lewis 
should be not more than 1,200,000 pounds during the year 1908 ; it being pro- 
vided by the said agreement that if he, the said John D. Lewis, should sell 
more than said amounts during said years respectively, he was to pay to the 
said J. S. Young Company an amount of money approximately equal to hia 
profits upon the quantity sold by him In exccss of such amounts respectively, 
and that he should establish and maintain arbitrary and noncompetitive priées 
as herelnbefore set forth for ail licorice paste sold by hijn, the terms and con- 
ditions of which said agreement were during said period duly complied with 
by the said John B. Lewis by hls selling large quantities of such licorice 
paste at such prices. 

"(d) The terms and conditions upon and under which during the sald period 
sales of such licorice paste were made by the said MacAndrews & Forbes 
Company and J. S. Young Company in respect to discounts and times of pay- 
ment for and of delivery of such licorice paste, and with respect to the form and 
character of ail contracts under which the same was sold, were made non- 
competitive as between said MacAndrews & Forbes Company and J. S. Young 
Company in said Interstate business, trade, and commerce, pursuant to agree- 
ment by and between the Continental Tobacco Company and the défendants, 
and each of them, as hereafter set forth." 

The complaint then allèges that the said conspiracy, combination, 
contract, and agreement was brought about.by the agencies set forth 
in the complaint, viz. : 

"In 1902 the Continental Tobacco Company acquired control of the défend- 
ant MacAndrews & Forbes Company through ownership of a majority of the 
capital stock of the MacAndrews & Forbes Company having voting power, and 
thereupon sald Continental Tobacco Company and défendant James B. Duke, 
In the attempt to establish a monopoly in the business of manufacturing and 
selling licorice paste in the United States, and in the aid of the establishment 
by the said Continental Tobacco Company of a monopoly in the nianufacture 
and sale of tobacco and tobacco products in the United States, acquired through 
said MacAndrews & Forbes Company control of several competitors in the 
business of manufacturing licorice paste, to wit, the Mellor & Rittenhouse 
Company of Camden, N. J., and the Stamford Manufacturing Company of 
Stamford, Conn., so that in the summer of 1902 the principal manufacturers 
of licorice paste, who remained Independent of the MacAndrews & Forbes 
Company and the Continental Tobacco Company, and carrying on business In 
compétition with the said MacAndrews & Forbes Company, were the J. S. 
Young Company, a corporation organized under the laws of the state of New 
Jersey (predecessor of défendant J. S. Young Company) and the said John D. 
Lewis, and thèse the MacAndrews & Forbes Company in agreement with the 
Continental Tobacco Company and said James B. Duke undertook to drive out 
of business as independent manufacturers, and to that end sold and distribut- 
ed licorice paste at greatly reduced prices and made spécial inducements to 
customers of their said competitors. That until the organization of the de- 
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fendant the American Tobacco Company, as aforesald, the business pollcy of 
the MacAndrews & Forbes Company was conducted and directed by the said 
Continental Tobacceo Company and by the défendant James B. Duke, and the 
several acts of the several défendants, thelr agents and servants, hereln set 
f orth and constitutlng the comblnatlon, conspiracy, and agreement In restraint 
of trade and commerce hereln complalned of, untll the organization of the 
sald the American Tobacco Company, were dlctated and directed by the sald 
Continental Tobacco Company and the sald James B. Duke, and upon the 
merger of the Continental Tobacco Company Into the défendant the American 
Tobacco Company, as aforesaid, It then acqulred control of the MacAndrews 
& Forbes Company through ownership of a majority of the shares of the 
capital stock of sald MacAndrews & Forbes Company having voting power, 
and thereafter the business policy of the said MacAndrews & Forbes Company 
was directed and controUed by the défendant the American Tobacco Com- 
pany, through and by the défendant James B. Duke, as Its président, and the 
several acts occurring thereafter of the several défendants, their agents and 
servants, hereln set forth and constitutlng the comblnatlon, conspiracy, and 
agreement In restraint of trade herein complained of, were dlctated and di- 
rected by the said the American Tobacco Company and by défendant the sald 
James B. Duke,, as its président 

"On or about October, 1903, under and pursuant to the direction and con- 
trol, as aforesaid, of the Continental Tobacco Company and of sa'id James B. 
Duke, an agreement was reaehed between the défendant MacAndrews & 
Forbes Company and the said J. S. Young Company of New Jersey, by whlch 
It was agreed that a new corporation was to be organized with the name 'J. 
S. Young Company' and $800,000 capital, to which the business of the old 
Young Company was to be transferred, and a large majority of the common 
stock, which alone had voting power, was to be issued to the MacAndrews & 
Forbes Company for no other considération than Its guaranteeing the annual 
sale of 5,000,000 pounds of lleorice paste by the new Young Company, and 
guaranteeing payment of dlvldends of 6 per cent, on $500,000 of its preferred 
stock. Pursuant to thls agreement, J. S. Young Company was organized on or 
about December, 1903, and on or about December 8, 1903, the défendant, Mac- 
Andrews & Forbes Company, then belng controlled and directed by the Con- 
tinental Tobacco Company and défendant James B. Duke, as aforesaid, in 
the manner hereln set forth, and pursuant to such control and direction, and 
pursuant to sald agreement between MacAndrews & Forbes Company and the 
J. S. Young Company of New Jersey, entered into and executed a written 
agreement with said J. S. Young Company, which written contract or agree- 
ment provided, among other thlngs, for the acquisition by the said Mac- 
Andrews & Forbes Company of control of the défendant J. S. Young Com- 
pany through the acquisition and ownership of a majority of the shares of 
stock of the défendant J. S. Young Company having voting power. That a true 
copy of sald contract marked 'A' Is annexed hereto and made part hereof. That 
pursuant to said contract défendant MacAndrews & Forbes Company acqulred 
2,000 shares of the capital stock of sald J. S. Young Company, having a par 
value of $100 each, being a majority of the shares of capital stock of the J. 
S. Young Company having voting power, and from and after said date, and 
throughout said perlod, said contract was fully performed by the parties 
thereto, and the said défendant J. S. Young Company, although maintaining a 
eeparate corporat« existence, came under the complète control of said Mac- 
Andrews & Forbes Company, whose officers issued orders and directions dl- 
rectly to the agents and servants of the said J. S. Young Company, which con- 
trol continued through the said perlod hereinbefore mentioned. 

"After the organization of the défendant J. S. Young Company, it announced 
and advertised itself to be Independent of the said Continental Tobacco Com- 
pany and sald MacAndrews & Forbes Company, and of ail trusts and combina- 
tlons, and sought to and dld mislead and defraud the public by falsely ad- 
vertising, as aforesald, that it was independent of and engaged in fair com- 
pétition with other manufacturers of licorlce paste, and after December 8, 
1903, the sald défendants, acting in concert and by agreement, and combining 
together as aforesaid, under the ultlmate direction of the Continental Tobacco 
Company and James B. Duke, as aforesald, from tlme to tlme ralsed the prie» 
163 F.— 45 
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of sald llcorlee paste to purchasers and consumers thereof In said trade and 
commerce. Thereafter, on or about December 31, 3903, the défendant J. S. 
Toung Company, pursuant to the directions and control of the said Mac- 
Andrews & Forbes Company, and pursuant to the ultimate direction and con- 
trol of the Continental Tobacco Company and défendant James B. Duke, as 
aforesaid, entered into a written contract with the said J. D. I>e\vis of Provi- 
dence, R. I., wherein and whereby It was agreed that the amount of output 
of licorice by the said Lewis for the perlod of live years from the date there- 
of should be limited, and wherein and whereby the sald J. S. Yoimg Com- 
pany was given power to regulate the price at which the said Lewis should 
sell the same sald llcorlee paste and an interest in the profits made on hls 
sald business by Lewis, and wherein and whereby it was provlded that the 
price for llcorlee paste, sold by the said lyewis should be always during said 
five years one-quarter of a cent per pound less than that sold by the said J. 
S. Toung Company. That a true copy of said agreement, marked 'B' Is an- 
nexed hereto and made part hereof. Thereafter, the sald défendants, acting 
In concert with the snid Lewis and by agreement and eomblning together, as 
aforesaid, and under the ultimate direction at first of sald Continental Tobac- 
co Company and thereafter, of the American Tobacco Company and of said 
James B. Duke, as afoi-esald, from time to tlme with sald Lewis raised the 
price of said llcorlee paste to purchasers and consumers thereof in sald trade 
and commence ; the said priées for llcorlee paste being always as provlded in and 
by the said agreements and contracts so flxed and arranged by said défendants. 
That the défendant MacAndrews & Forbes Company charged one-half a cent per 
pound for said licorice paste more than the sald J. S. Toung Company, and that 
the said J. S. Company charged always for said llcorlee paste one-quarter of a 
cent a pound more than the said J. D. Lewis. Thereafter, by agreement and con- 
certed action also among the several défendants and the said J. D. Lewis, the 
sald MacAndrews & Forbes Company and the said J. S. Toung Company with 
said J. D. Lewis, and each of them, declined to sell to prospective purchasers of 
said licorice paste, Includlng plalntlSf, the full amount of the orders of such 
purchasers, but by such agreement and concert arbitrarily limited the amount 
whlch should be sold to any such customer or customers. Thereafter, on or 
about June, 1904, the said J. S. Toung Company, still under the direction of 
défendant MacAndrews & Forbes Company, and under the ultimate direction 
of the Continental Tobacco Company and said James B. Duke, as aforesaid, 
entered into an agreement with the sald Weaver & Sterry Company, Ltd., 
whereby it was agreed that the uniform minimum price of said Weaver & 
Sterry Company, Ltd., for said llcorlee paste should be flxed at 9% cents per 
pound after July Ist of that year, and that no contracts for furnishing an 
indeflnite quantity of said licorice paste to customers at that or any price 
should be made, and that such priée agreement should continue until the close 
of the year 1906. 

"The Continental Tobacco Company and défendants other than the Ameri- 
can Tobacco Company, having thus acquired eontrol of Interstate trade and 
commerce In the United States in licorice paste, thereafter from time to time 
during said perlod and together with défendant the American Tobacco Com- 
pany, after Its organlzation, by coneerted action between them and said J. 
D. Lewis and Weaver & Sterry Company, Ltd., raised the price of such paste, 
and in pursuance of sald combination and conspiracy and agreement in re- 
straint of trade, It was on or about July, 1904, and thereafter arranged and 
agreed by the Continental Tobacco Company and by said défendants and by 
the said J. D. I^ewis and said Weaver & Sterry Company, Ltd., and each of 
them, and said arrangement and agreement thereafter carried ont by coneerted 
action by them, that the trade In said llcorlee paste should be apportioned as 
foUows: As far as pre-existing contracts would permit, said MacAndrews & 
Forbes Company was thereafter to sell sald llcorlee paste to no one but to 
the sald the American Tobacco Company and said Continental Tobacco Com- 
pany, and manufacturers controlled by or affiliated with them, and In the 
event that any other manufacturer attempted to buy from the sald MacAn- 
drews & Forbes Company, said MacAndrews & Forbes Company was to de- 
mand of such prospective customers a priée for such licorice paste unlformly 
blgber than that asked by any of the sald other parties to sald combination 
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and conspiracy, and thus Induce such Indépendant manufacturers to pur- 
chase their supplies or licorlce paste of the said J. S. Young Company, J. D. 
Lewis, and Weaver & Sterry, Ltd., or some of them under a unlform form of 
contract as liereafter stated. It was further agreed and provided that de- 
fendant J. S. Young Company and said J. D. Lewis should offer to manufac- 
turers of tobacco known as 'Independent tobacco manufacturers,' 1. e., manu- 
facturers other than tliose coutrolled by or afflliated witli the American To- 
bacco Company and the said Continental Tobacco Company as aforesaid, a 
uniform form of contract, being for two years, whereby the supply demand- 
able by the manufacturer was flxed at a minimum, which he was obligated by 
said contract to talîe and a greater maximum beyond which he was not en- 
titled to purchase licorlce paste at 9% cents par pound from the said J. S. 
Young Company, and 9% cents per pound from the said Lewis, and the prlce 
for said paste to be subject to Increase for the second year. That a true copy 
of such proposed contract, omitting dates and names, amounts and priées, 
marked 'C,' is annexed horeto and made part hereof. That the persons with 
whom said Lewis could make thls agreement or contract were flxed and de- 
termlned upon by the défendant MacAndrews & Forbes Company, which in- 
structed both the said Lewis and the défendant J. S. Young Company to sell 
to no customer whose requirements exc~eeded 20 cases of said licorlce paste 
per annum, who failed to slgn said form of contract, and It was further agreed 
among the said défendants, the said Continental Tobacco Company and the 
said Lewis and said J. S. Young Company, that very small consumers, i. e., 
those using less than 20 cases per year, niight still obtaln licorlce paste at 
10% cents per pound from Lewis or lOMi cents per pound from the said J. S. 
Young Company. That said last-mentloned agreement between défendants 
and John D. Lewis was carrled into effect by défendants and John D. Lewis 
by apportloning said contracts for licorlce paste as aforesaid, and by said 
MacAndrews & Forbes Company placing prohibitive priées upon said licorlce 
paste, as aforesaid, to ail customers who were so-called 'Independent' tobacco 
manufacturers, and by said J. S. Young Company and said J. D. Lewis of- 
fering to customers who were independent manufacturers, including the plaln- 
tiff, said unlform form of contract, and requiring them to exécute said con- 
tract as a condition of fllling their orders for licorlce paste." 

As I look at this complaint, the most material allégation îs the one 
wherein it is charged that John D. Lewis contractée! and agreed with 
the J. S. Young Company that he would not sell more than 1,000,000 
pounds of such licorice paste during the year 1904, nor more than 
50,000 pounds additional during each year for five years from Decem- 
ber 31, 1903, so that the total production of Lewis should not be more 
than 1,200,000 pounds during the year 1908. It would seem from this 
allégation of the complaint that it was a part of the agreement and 
comlDination that one person engaged in the manufacture and sale of 
licorice paste to various customers throughout the United States was 
not to sell more than the amount specified. If he lived up to his agree- 
ment and did not sell but a limited amount, that limited amount only 
would be shipped by him, and the resuit would be that a less amount 
of licorice paste sold by Lewis would pass from state to state. It does 
not follow, however, that there would be any restraint upon interstate 
commerce.. There was no agreement or combination that a sufficient 
amount of licorice paste should not be manufactured and sold to fully 
supply the market and ail demands therefor throughout the United 
States. The allégations of the complaint are, however, that, if Lewis 
did sell more than the amounts specified, then he was to pay to the 
J. S. Young Company an amount of money approximately equal to his 
profits upon the quantity sold by him in excess of such specified 
amounts. 
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I do not find in this complaint any direct allégation of a conspiracy,. 
combination, contract, or agreement to restrain or interfère with In- 
terstate trade and commerce. It seems to hâve been a combination and 
conspiracy to monopolize the production of licorice paste and to es- 
tablish and maintain arbitrary and noncompetitive priées for such ar- 
ticle. The act of July 2, 1890, "An act to protect trade and commerce 
against unlawful restraints and monopolies" (Act July 2, 1890, c. 6i7, 
26 Stat. 209 [U. S. Comp. St. 1901 p. 3200]), provides that: 

"Every contract, combination in the form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce among the several States, or witii 
foreign nations, is hereby declared to be illégal." 

Also : 

"Every person who shall monopolize or attempt to monopolize, or combine, 
or conspire with any other person or persons to monopolize any part o( the 
trade or commerce among the several states, or with foreign nations, shall be 
deemed gullty of a misdemeanor," etc. 

And: 

"Any person who shall be Injured In his business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful by this act may sue therefor," etc. 

It is self-evident that the contract, combination, or conspiracy must 
be in its opération in restraint of trade or commerce among the sev- 
eral States or with foreign nations, or, if a monopoly or attempted 
monopoly or combination or conspiracy to monopolize, that it must be 
of some part of the trade or commerce among the several states or with 
foreign nations. 

In United States v. E. C. Knight Company, 156 U. S. 1, 15 Sup. Ct. 
249, 39 L,. Ed. 325, the American Sugar Reiining Company by means 
of a combination had obtained a practical monopoly of the business of 
manufacturing sugar, but the combination only related to the manu- 
facture of sugar, and not to its sale, transportation, and delivery among 
the several states. Manufacture is no part of interstate or interna- 
tional commerce, even though the article manufactured is designed for 
ultimate sale and transportation to another state or transportation to 
and sale in another state. But the court said : 

"Contracts to buy, sell, or exchange goods to be transported among the sev- 
eral states. the transportation and Its Instrumentallties, and articles bought, 
sold, or exchanged for the purpose of such transit among the states, or put in 
the wiiy of transit, may be regulated; but this is because tbey form part of 
Interstate trade or commerce. The fact that an article is manufactured for 
export to another state does not of itself make it an article of interstate com- 
merce, and the intent of the manufacturer does not détermine the time when 
the article or product passes from the coutrol of the state and belongs to 
commerce." 

Assume that the companies and individuals mentioned in the com- 
plaint hère were engaged in the manufacture and production of licorice 
paste, that they were each engaged in selling and transporting their 
product to other states and to each of the other states, that one or more 
of them desired to monopolize the manufacture of such paste and to in- 
crease the priée thereof and the cost thereof to the consumer, and that 
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an agreement was made by ail whereby this privilège and power was 
conferred upon one or two of the companies. What bas ail this to do 
with Interstate commerce? How does such an agreement or combi- 
nation or monopoly bave to do witb Interstate commerce or afifect it? 
In the Knight Case, supra, the court said : 

"Doubtless the power to control the manufacture of a given thlng Involves 
In a certain sensé the control of its disposition, but this Is a secondary and 
not the primary sensé, and although the exercise of that power may resuit 
In bringing the opération of commerce into play, it does not control it, and 
affects it only incidentally and Indirectly." 

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 311, at 
pages 340, 241, 242, 20 Sup. Ct. 96, at page 107, 44 L. Ed. 136, the 
court, in commenting on the Knight Case and in deciding the case then 
before it, said : 

"The direct purpose of the combination In the Knight Case was the control 
of the manufacture of sugar. There was no combination or agreement, In 
terms, regarding the future disposition of the manufactured article — nothing 
looklng to a transaction in the nature of Interstate commerce. The probable 
■Intention on the part of the manufacturer of the sugar to thereafter dispose 
of It by sending It to some market In auother state was held to be Immaterlal 
and not to alter the character of the combination. The various cases which 
had been deeided In this court relating to the subject of Interstate commerce, 
and to the différence between that and the manufacture of commodities, and 
aiso the police power of the states as affected by the commerce clause of the 
Constitution, were adverted to, and the case was deeided upon the principle 
that a combination simply to control manufacture was not a violation of the 
act of Congress, because such a contract or combination did not directly con- 
trol or affect Interstate commerce, but that contraets for the sale and trans- 
portatlon to other states of spécifie articles were proper subjects for régulation 
because they did form part of such commerce. We think the case now before 
us involves contraets of the nature last above mentioned, not Incidentally or 
collaterally, but as a direct and immédiate resuit of the combination engaged 
In by the défendants. While no partieular contract regarding the furnishing 
of pipe and the price for which it shouid be furnished was in the contempla- 
tion of the parties to the combination at the time of its formation, yet it was 
their Intention, as It was the purpose of the combination, to directly and by 
means of such combination increase the price for which ail contraets for the 
dellvery of pipe within the territory above described shouid be made, and the 
latter resuit was to be achieved by abolishing ail compétition between the par- 
ties to the combination. The direct and immédiate resuit of the combination 
was therefore necessarlly a restralnt upon Interstate commerce in respect of 
articles manufactured by any of the parties to it to be transported beyond the 
State in which they were made. The défendants by reason of this combina- 
tion and agreement eould only send their goods out of the state In which they 
were manufactured for sale and dellvery in another state, upon the terms 
and pursuant to the provisions of such combination. As portinently aslced by 
the court below, was not this a direct restralnt upon Interstate commerce In 
those goods? 

"If dealers in any comraodity agreed among themselves that any partieular 
territory bonnded by state liues shouid be furnished with such comniodity by 
certain members only of the combination, and the others would abstain from 
business in that territory, would not such agreement be regarded as one in re- 
straint of Interstate trade? If the price of the commodity were thereby en- 
hanced (as It naturally would be), the character of the agreement would be 
still more clearly one in restralnt of trade. Is there any substantial différ- 
ence where, by agreement among themselves, the parties choose one of their 
number to make a bid for the supply of the pipe for dellvery In another state, 
and agrée that ail the other bids shall be for a larger sum, thus practically 
reatrlctlng ail but the m«mber agreed upon from any attempt to supply the de- 
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mand for the pipe or to enter Into compétition for the business? Does not an 
agreement or combinatlon of that klnd restraln Interstate trade, and when Con- 
gress has acted by the passage of a statute lllie the one under considération, 
does not such a contract clearly vlolate that statute 7 As has frequently been 
said, Interstate commerce consists of Intercourse and trafic between the citl- 
zens or Inhabltants of différent states, and Includes not only the trausporta- 
tlon of persons and property and the navigation of public waters for that 
purpose, but also the purchase, sale, and exchange of commodltles. Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. 19G-203, 5 Sup. Ct. 826, 29 L. Ed. 158; 
Kidd V. Pearson, 128 U. S. 1, 20, 9 Sup. Ct. 6, 32 L. Ed. 346. If therefore an 
agreement or combinatlon directly restrains not al one the manufacture, but 
the purchase, sale, or exehanjïe of the manufactured commodlty among the 
several states, It Is brought wlthln the provisions of the statute. The power 
to regulate such commerce — that is, the povrer to prescribe the rules by whlch 
it shall be governed — is vested in Congress, and, when Congress has enaeted 
a statute such as the one In question, any agreement or combinatlon whlch 
directly opérâtes, not alone upon the manufacture, but upon the sale, transpor- 
tatlon, and delivery of an article of Interstate commerce, by preventing or 
restrlcting Its sale, etc., thereby régulâtes Interstate commerce to that es- 
tent and to the same estent trenches upon the power of the national Légis- 
lature and violâtes the statute. We thlnk It plain that thla contract or com- 
binatlon effeets that resuit." 

I think this brings us to a considération of the question whether the 
contracts, combination, and agreement set forth in this complaint re- 
late to or hâve anything to do with the sale and transportation to other 
states of licorice paste, or the transportation to and sale in other states 
of such article. If so, dîd it act or operate, when carried out in whole 
or in part, to restrain or interfère with Interstate commerce? If so, 
the agreement or combination was illégal within the terms of the act 
referred to. 

An analysis of the agreement or combination shows as foUows : (1) 
It was agreed by the défendants that there should be no compétition 
in price for said licorice paste. (2) The défendants agreed from time 
to time upon and maintained arbitrary and noncompetitive priées for 
such paste. (3) They actually sold at such priées. (4) They agreed 
with and induced certain competitors in the business of making and 
selling such paste to establish and mamtain arbitrary and noncompeti- 
tive priées. (6) Such priées were in excess of the normal prices that 
would hâve prevailed and in excess of reasonable and normal prices. 
(6) A division and apportionment of such interstate trade and com- 
merce in licorice paste and of the customers of said MacAndrews & 
Forbes Company and said J, S. Young Company were made by them, 
by the terms of which division and apportionment the customers with 
whom each of said défendant corporations the MacAndrews & Forbes 
Company and the J. S. Young Company should deal and to whom the 
said two corporations should sell such licorice paste at such prices, and 
the amount of profits which the Young Company should be allowed 
from the total business carried on by the MacAndrews & Young 
companies was arbitrarily fixed by the Continental Company and the 
défendants. (7) The défendants so managed and agreed that John D. 
Lewis contracted with the Young Company that he would only sell 
1,000,000 pounds during the year 1904, nor more than 50,000 pounds 
additional during each year for five years from December 31, 1903, 
and so that his total sales should not be more than 1,200,000 pounds 
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during the year 1908, but that if he sold more than the amounts speci- 
fied then he was to pay the Young Company certain sums of money. 
There is no allégation of any agreement to eut down the production 
of licorice paste or the aggregate sales by ail together or to, interfère 
with or restrict shipments to any point. Sales by certain parties were 
confined to certain customers in certain localities of course. 

It is not diiïicult for me to see how ail this, if done, would interfère 
with or restrain, and to an extent at least regulate, Interstate commerce. 
Ail customers were to be supplied, ail orders filled, ail shipments called 
for made, we will assume; but this contract or thèse contracts, thèse 
agreements, this combination was to increase priées beyond what was 
reasonable, and it related, not to this merely, but to sales and neces- 
sarily to the transportation of the merchandise. It determined, to an 
extent at least, the points from which shipm€;nts were to be made and 
the amounts of such shipments as were actually made, ,and so afïected 
rates, etc. 

Says Mr. Justice Peckham, in the Addyston Pipe Case, supra, re- 
ferring to the Knight Case: 

"And tbe case was decided upon the priuciple that a combination simply to 
control manufacture was not a violation of the act of Congress, because such 
a contract or combination did not directiy control or afCect Interstate com- 
merce, but that contracts for the sale and transportation to other states of 
spécifie articles were proper subjects for régulation because they did form 
part of such commerce." 

He then stated that the case then before the court involved contracts 
of the nature last above mentioned, and said : 

"While no particular contract regarding the funiishing of pipe and the 
prlce for which it should be furnished was in the contemplation of the par- 
ties to the combination at the time of its formation, yet it was their intention, 
as it was the purpose of the combination, to directiy and by means of such 
combination increase the priée for which ail contracts for the delivery of 
pipe within the territory above described should be made, and the latter re- 
suit was to be achieved by abolishiiig ail compétition between the parties to 
the combination. The direct and immédiate resuit of the combination was 
therefore necessarily a restraint upon interstata commerce in respect of arti- 
cles mauufactured by any of the parties to it to be transported beyond the 
State in which they were made. The défendants by reason of this combina- 
tion and agreement could only send their goods out of the state in which they 
were manufactured for sale and delivery in another state, upon the terms and 
pursuaut to the provisions of such combination. As pertincntly aslîed by the 
court below, was not this a direct restraint upon Interstate commerce in 
those goods î" 

It seems to me that the allégations of this complaint, discarding con- 
clusions, state facts which, if true, show an illégal combination in re- 
straint of Interstate commerce within the Addyston Pipe Case, supra. 
That case is not on ail fours with this, but the principles enunciated 
seem to cover this case. It is clear that the combination alleged went 
beyond mère manufacture and the fixing of arbitrary and exorbitant 
priées for the article so manufactured. As alleged, it related to sales 
of the product in différent states and necessarily to the delivery thereof. 

As to damages, it seems to me very clear that the allégations are 
ample. Assuming that the combination was illégal and in violation of 
the act referred to, the complaint says the défendants fixed arbitrary 
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and excessive and unreasonable priées, and that they raised the price 
from 7 to 10% cents per pound, and that by reason of sucli combina- 
tion, etc., the plaintiff was compelled to pay, and did pay, the excessive 
and unreasonable price for licorice paste. If the défendants by an il- 
légal agi'eement and combination, in violation of the act, arbitrarily 
increased the price of this commodity to the consumers, the plaintiff 
amongst others, and made the price excessive and unreasonable and 
much greater than it would hâve been but for such combination, and 
the plaintiff was compelled to pay that unreasonable and excessive price 
and more than its actual value because of the illégal agreement or com- 
bination, and did pay it, he was clearly injured in his property thereby. 
Chattanooga Foundry v. City of Atlanta, 203 U. S. 390, 396, 27 Sup. 
Ct. 65, 66, 51 L,. Ed. 241, where it is said: 

"The facts gave rise to a cause of action under the act of Congress. The 
City was a person within the meaning of section 7 by the express provision of 
section 8. It was injured In its property, at least, if not in its business of 
furnishing water, by belng led to pay more than the worth of the pipe. K 
person whose property is diinlnished by a payment of money wrongfully in- 
duced is injured in his property. The transaction which did the wrong was 
a transaction between parties in différent states, If that be material. The 
faet that the défendants and others had comblned wlth the seller led to the 
excessive charge whleh the seller made In the Interest of the trust by ar- 
rangement wlth Its members, and whlch the buyer was induced to pay by the 
semblance of compétition, also arranged by the members of the trust." 

I am of the opinion that the complaint states a cause of action, and 
that the demurrers should be overruled, with costs. On payment of 
costs within 30 days, the défendants may answer. 
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LARUS & BRO. CO. v. SAME. 

(Circuit Court, S. D, New York. July 10, 1908.) 

Harlan F. Stone, for plaintiff. 

A. II. Burroughs, for défendants American Tobacco Company and Mac- 
Andrews & Forbes Company. 

Nicoll, Anable, Llndsay & Fuller (De Lancey NicoU, of counsel), for de- 
fendants James B. Duke and Karl Jungbluth. 

RAY, District Judge. In United States Tobacco Company v. American To- 
bacco Company et al., 163 Fed. 701, I hâve stated some of the reasons whlch 
lead me to the conclusion that a cause of action is stated in that case. A 
readlng of the complaints in the above cases leads me to the same conclusion 
therein. ' 

Demurrers overruled, wlth costs. On payment thereof In 30 days, défend- 
ants may answer. 
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In re WESTERN BANK & TRUST 00. et al. 

(District Court, N. D. Texas. June 20, 1908.) 

No. 71G. 

1. OoRPOBATiONS — ErFECT op Attempted Amendment of Ohaeteb — Texas 

Statote Consteued. 

Rev. St. Tex. 1S95, art. 647, provides that any corporation incorporated 
by spécial act wliicti would be autliorized to Incorporate under the pro- 
visions of such title may, like corporations organized tliereunder, amend 
Its articles of incorporation as therein provided. Article 664 provides 
that "any corporation heretofore organized and now in existence under 
any gênerai or spécial law * * * may by a Vote of its directors accept 
any or ail of the provisions of thls title, * * » whereupon that por- 
tion of its charter inconsistent wlth thls title, or the portion accepted 
Bhall cease to be applicable to such corporation." Prior to the enactment 
of such statute a corporation had been chartered by spécial act having 
both banking and trading privilèges. Under such statute and the state 
Constitution adopted after its charter, a corporation could not be formed 
(or two distinct purposes nor with banking privilèges. Such corporation, 
without having accepted any of the provisions of such title as provided 
In article 664, attempted to amend its charter, under article (^7, by chang- 
Ing its name and principal place of business. Held, that it v^as not with- 
in the class of corporations given the right of amendment by such article, 
but that, if it be held by its attempted exercise of such rlght to hâve 
accepted a "portion" of the title, under article 664, its charter right to 
conduct a banking business was not inconsistent wlth such portion, an"d 
that in continuing such business under the name and at the place stated 
In the amendment it acted as a corporation de facto, and its stockholdera 
cannot be held llable as partners. 

2. SAMB— COEPORATE EXISTENCE AND FBANCHISE— ReISSUK OF STOOK. 

Where a corporation, after changlng its name, retired its old stock in. 
the new name, the fact that, during a short interval while the change was, 
being effected, there was no stock outstanding, did not affect the validity 
of its corporate franchise. 

8. SAME — LlABILITy OF StOCKHOLDERS FOK CORPOBATE DEBTS — ESTOPPEL OF 

Ceeditors to Deny Corpokate Existence. 

WBere an association for years conducted a banking business as a cor-, 
poration in the 1>elief that it was legally incorporated, issuing stock whlch 
was purchased by the stockholders in good falth and in the bona flde be- 
lief that it was a corporation, persons who dealt with it as such are es- 
topped to deny that It was a corporation and to charge such stockholders 
with liability as partners. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
83-91.] 

In Bankruptcy. On pétition in involuntary bankruptcy. 

Etheridge & McCormick, for petitioning creditors. 

Davis & Meador, for intervening creditors. 

M. M. Crâne, Locke & Locke, Coke, Miller & Coke, Murphy Town- 
send, W. A. Kemp, Henry Jackson, U. F. Short, W. J. McKie, 
Gregory, Batts & Brooks, Hogg, Gill & Jones, M. B. Templeton, 
Terry, Cavin & Mills, C. K. Bell, Finley, Knight & Harris, Whitehurst 
& Whitehurst, W. W. Wilkinson, and John Spellman, for respondents. 

MEEK, District Judge. It is sought in this involuntary proceeding 
to hâve the Western Bank & Trust Company decreed a partnership, 



"14 163 FEDERAL REPORTEE. 

and as such to hâve it and the members thereof adjudged bankrupt. 
This concern, as a corporation, has been engaged in a gênerai banking 
business at Dallas, Tex. In the exercise of corporate functions it is- 
sued and there is now outstanding ail of the shares of the capital 
stock of $500,000. Shares of this stock were held by approximately 
70 persons, whose résidences are scattered throughout the United 
States. It is sought to hâve thèse shareholders held to be members 
and copartners in the business of the Western Bank & Trust Company 
and to fix upon them a partnership liability for the debts and obliga- 
tions of that concern. 

In the first week of May, I listened to able and exhaustive argu- 
ments on the part of the attorneys, both for the petitioning creditors 
and the respondents, and hâve since given close attention to learned 
briefs submitted by them. I may say no case has ever been more 
thoroughly developed before me either in oral argument or by printed 
brief. There were involved so many questions demanding investiga- 
tion preliminary to the conclusions reached that I will not undertake 
to set forth in extenso the reasons upon which I rest the décision of 
the case, nor to review conflicting authorities. To do so would be a 
wearisome élaboration. I will not do more than discuss the points 
deemed by me to be vital and controlling. 

1. On April 11, 1873, the Législature of the state of Texas, by 
spécial act, granted a charter to the City Bank of Sherman. This 
charter included more than one purpose as the object of incorporation. 
It vested the corporation with banking privilèges as well as with 
certain trading privilèges. It is admitted by petitioning creditors that 
the charter thus granted was duly accepted and acted upon by the in- 
corporators, and that in pursuance thereof the City Bank of Sherman 
was created and established at Sherman, Tex. Those who in 1902 
were instrumental in promoting and establishing the Western Bank & 
Trust Company, as such, in the banking business at Dallas, had for 
that purpose theretofore secured control of the charter and rights 
of the City Bank of Sherman by purchase of nearly the whole of the 
outstanding shares of its capital stock. To change the name and loca- 
tion of the bank it became necessary to amend its charter. Tliere was 
no warrant of authority for such amendment uniess it couM be found 
in the gênerai laws of Texas. Resort was had to the provisions of 
article 647 of title 31 of the Revised Statutes of Texas of 1895, relat- 
ing to corporations. 

Under the provisions of section 19 of the final title of the Revised 
Statutes of 1879 (page 719), as well as under the provisions of the 
same section and title of the Revised Statutes of 1895, it is necessary 
to construe article 647 as a continuation of section 10 of article 2 of 
the incorporation act of 1874 (Laws 1874, p. 122, c. 97). Article 
647 differs somewhat in phraseology from that part of section 10 
of the original act now incorporated in article 647. As the language 
used in the original section 10 is controlling, I quote that part of it 
now covered by article 647 : 

"Any corporation organized under the provisions of this act, or any prlvate 
corporation or company incorporated by spécial act of the Législature, whicli 
flaid company or corporation would hâve been authorized to Incorporât» It- 
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self under the provisions of this act, any such Company or association or cor- 
poration may amend or change thelr articles of Incorporation In the same 
manner that this act requlres for the original organization of a body cor- 
porate, to-wit: By fillng, authenticated, as by this act requlred, the amend- 
meuts or changes to the original charter wlth the Secretary of State; and In 
case of a corporation created by spécial act of the Législature, sald corpora- 
tion shall cause the changes or amendrnents to their charter to be authenticat- 
ed as requlred by this act, and flled with the Secretary of State, together 
with their original charter, or such amendments as hâve been made by 
spécial act; which shall be recorded by the Secretary of State, follovred by 
the proposed changes or amendments to same ; such changes or amendments 
shall take effect and be in force from the date of flling with the Secretary of 
State." 

Under the construction given the incorporation act of 1874 by the 
Suprême Court of Texas, a corporation could not incorporate there- 
under for two or more distinct purposes ; such purposes being desig- 
nated in différent subdivisions of the article specifying the various 
purposes for which incorporations may be organized. Ramsey v. Tod, 
95 Tex. 614, 69 S. W. 133, 93 Am. St. Rep. 875. In my opinion sec- 
tion 10, when construed alone, extends the right to amend only to a 
corporation incorporated by spécial act of the Législature which would 
hâve been authorized to incorporate itself under the provisions of 
the act of 1874. It follows that in 1902 article 647 extended the right 
to amend only to a corporation irfcorporated by spécial act of the 
Législature which would hâve been authorized to incorporate itself 
under the provisions of title 21 as they then existed. As above stated, 
the City Bank of Sherman was incorporated for more than one pur- 
pose; its charter conferring certain trading privilèges as well as bank- 
ing privilèges. In the year 1902 it could not hâve incorporated under 
this title with banking privilèges, nor could it even hâve incorporated 
thereunder for two legitimate and spécifie purposes, if the same were 
designated in différent subdivisions of article 642. It was therefore 
not privileged to avail itself of article 647 for the purpose of amend- 
ment, unless through some additional provision of the law the privi- 
lège of amendment accorded certain corporations by article 647 was 
extended so as to include it. Article 664 of title 21 of the Revised 
Statutes of 1895 is as follows: 

"Art. 6(>4. Any corporation heretofore organized and now In existence under 
any gênerai or spécial law of the republic or state of Texas may, by a vote 
of its board of directors, accept auy or ail of the provisions of this title, and 
hâve and exercise ail of the rights, power and privilèges conferred by thia 
title, by flling a copy of their acceptance with the Secretary of State; where- 
upon that portion of Its charter Inconsistent with this title, or the portion ac- 
cepted, shall cease to be applicable to such corporation ; and It shall hâve the 
exclusive right to carry out the objects of said corporation, as described In Its 
act of Incorporation, or certiflcate, filed with the Secretary of State, if acting 
under a gênerai law wlthin the llmits or boundaries described In said act of 
incorporation, or certificafe, as the case may be, without any limitation as to 
tlme, and shall possess ail the privilèges and franchises conferred by its act 
of incorporation or certiflcate flled wlth the Secretary of State, not abandoned 
In the copy of acceptance of any or ail of the provisions of this title." 

The above article is the same as section 22 of the incorporation act 
of 1874, and has been carried forward through the revisions of the 
statutes in the identical language in which it was originally passed. 
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Article 647 of the title unquestionably provided for the amendment 
of corporate charters, and the right to amend was one of the privilèges 
conferred by the title. A fair construction of the language of 664 
"extends this privilège to any corporation heretofore organized and 
now in existence under any gênerai or spécial law of the republic or 
State of Texas" upon compliance with its terms and upon conditions 
stated. The City Bank of Sherman was such a corporation, and there- 
fore upon compliance with the terms and conditions of article 664 it 
would hâve been permitted to amend its charter under article 647. 

AU the requisite and necessary steps were taken under article 647 
to change the name of the bank from "City Bank of Sherman" to 
"Western Bank & Trust Company," and to change its home office 
from Sherman, Tex., to Dallas, Tex. None of the steps prescribed 
in article 664 as necessary to avail the corporation of the privilèges 
therein conferred was taken. There was no vote of the board of di- 
rectors by which "any or ail of the provisions of the title" were accept- 
éd. Consequently there was no copy of acceptance filed with the 
Secretary of State. 

It is admitted by petitioning creditors that at the time action was 
taken looking to the amendment of the charter, which was on October 
7, 1903, the charter of the City Bank of Sherman was valid and sub- 
sisting. It is also admitted that the amendment whereby the name and 
domicile were changed was a valid amendment. But it is contended 
that the amendment could not be legally had under the provisions of 
article 647, and therefore must impliedly be held to hâve been had 
under or through the provisions of article 664; that thereby the cor- 
poration availed itself of a privilège conferred by title 21 and must be 
held impliedly to hâve assented to and accepted the conséquences flow- 
ing therefrom, one of which it is contended was the striking down 
of its banking privilèges. 

The charter of the City Bank of Sherman granted in 1873 consti- 
tuted a contract between the state and the bank, and it was not within 
the power of the state to revoke anv of the provisions thereof. Const. 
U. S. art. 1, § 10; Dartmouth Collège v. Woodward, 4 Wheat. 518, 
4 L. Ed. 629. It would hâve been entirely compétent and proper for 
the state through législative enactment to extend to a corporation 
an offer to alter, modify, or enlarge its corporate privilèges upon sur- 
render by it of its banking privilèges. To hâve accepted such an olïer 
would hâve resulted in such surrender. Counsel for petitioning credit- 
ors contend that this is what was donc by the bank in amending its 
charter by changing its name and domicile; that this was the eiïect 
of article 664 above quoted. The section now appearing as article 
664 of title 21 of the Revised Statutes of 1895 was included in the 
incorporation act of 1874, and has ever since been embodied in the 
law of the state relating to corporations. So far as I am advised, this 
article has never been construed and its eiïect determined by a court 
of controlling authority of this state. The article may be construed 
to be an offer to certain specified classes of corporations permitting 
them by the taking of prescribed steps to accept any or ail of the pro- 
visions of the title relating to corporations, and to hâve and exercise ail 
the rights, powers, and privilèges conferred by the title. The consid- 
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eration exacted and the condition imposed upon the accepting corpora- 
tion are as follows : 

"Whereupon that portion of îts charter Inconsistent wlth thls title, or the 
portion accepted, shall cease to be applicable to such corporation." 

Had this clause not contained the phrase, "or the portion accepted," 
it would hâve been easy to ascertain and déclare the intention of the 
Législature in this regard. With the phrase included, its intention 
is somewhat uncertain and ambiguous. But in construing a statute, 
if it is possible, effect should be given to every word and phrase there- 
of, unless so doing leads to an absurdity. This is a well-recognized 
and accepted canon of construction, and in its application hère effort 
should be made to ascertain the meaning of and give effect to this 
phrase. 

Descending to a somewhat critical analysis of the first part of the 
article under considération, it will be observed that specified corpo- 
rations are extended the invitation to accept 'any or ail of the provi- 
sions of this title, * * * whereupon that portion of its charter 
inconsistent with this title, or the portion accepted, shall cease to be 
applicable to such corporation." Are the conditions imposed upon 
a corporation accepting any or less than ail of the provisions of the 
title identical with or différent from those imposed upon a corporation 
accepting ail the provisions of the title? The answer must be gathered 
from the context of the article wherein the conditions are imposed. 
Having extended the invitation to a corporation to accept ail the pro- 
visions of the title, it would seem at least logical and consistent that 
the Législature should impose as a condition of such acceptance that 
any portion of the charter inconsistent with the title should cease to 
be applicable to the corporation accepting ail of the title. Having 
also extended the invitation to accept any (or less than ail) of the 
provisions of the title, the Législature might with propriety and of 
right hâve imposed the same condition as that imposed for accepting 
ail the provisions of the title This is what was done by the Ohio 
law upon the construction of which by the Suprême Court of that 
State counsel for petitioning creditors so largely rely. Cincinnati, H. 
& D. R. Co. V Cole, 89 Ohio St. 126, 23 Am. Rep, 729. 

It could also hâve imposed another and différent and less com- 
prehensive condition. "Or inconsistent with the portion accepted" 
are apt and appropriate words for expressing such modified condi- 
tion. If an amendment to a charter were inconsistent with the por- 
tion of the title acrepted, it would of necessity be inconsistent with 
the title, and there would hâve been no need to use the phrase "or the 
portion accepted" in event it was the intention of the Législature to 
render inapplicable every portion of the corporation's charter in any 
wise inconsistent with the entire title upon the acceptance by it of 
less than ail of the provisions thereof. Giving eft'ect to this phrase, 
read in connection with the preceding portion of the article, it would 
appear the Législature contemplated and intended that the corporation 
accepting some one or more, but not ail of the provisions of the title, 
would thereby render only that portion of its charter inapplicable 
which was inconsistent with the provisions of the title accepted. 
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I will not undertake to analyze ail of the remaining provisions of 
this article. It is sufficient to say they reveal added reasons to sup- 
port the correctness and soundness of the above construction. This 
is true save in the following particular: It is provided that a cor- 
poration availing itself of article 664 and complying with its provi- 
sions, among other privilèges enjoyed, "shall hâve the exclusive right 
to carry out the objects of such corporation as described in its act of 
incorporation, or certifîcate filed with the Secretary of State, if acting 
under a gênerai law within the limits or boundaries described by said 
act of incorporation or certificate, as the case may be, without any 
limitation as to time." 

Article 651, Rev. St. 1896 (Acts 1883, p. 98, c. 95), gives to a pri- 
_vate corporation the right of succession by its corporate name for 
the period limited in its charter not to exceed 50 years, and, when no 
period is limited, for 20 years. This is one of the provisions of the 
same title in which article 664 appears. Section 11 of article 3 of the 
incorporation act of 1874 gives the right of succession for a period of 
20 years. What is now article 664 of the Revised Statutes of 1895 is 
a literal continuation of section 22 of the incorporation act of 1874. 
If the phrase "without any limitation as to time" gives expression to 
the true législative mtent, then the right of indefinite and everlasting 
succession was given those corporations avaihng themselves of article 
664, while the corporations coming into existence under the provisions 
of this very act of incorporation were granted life and succession for 
but 20 years. 

Nowhere in the gênerai incorporation laws, save in this phrase, is 
there manifest any disposition or intention to bestow on corporations 
everlasting succession. On the other hand, there is manifest a dis- 
position and intention to, and there is placed upon them a definite 
limitation as to time of succession. I should be slow to hold that thèse 
two provisions as to time were to be construed in pari materia and 
both given effect ; but in my view it is not necessary to détermine this 
question. Under what I hâve concluded to be a proper construction 
of article 664, the City Bank of Sherman would not, as a condition 
of accepting the privilège of amendment under article 647, be com- 
pelled to abandon that portion of its charter inconsistent with the 
title, but only such portion thereof as was incortsistent with the por- 
tions accepted. This being true, if it was entitled to amend there- 
under, it could partake of the privilèges conferred that were lawful 
for it to partake of, but could not partake of a corporate life of a 
longer duration than was granted by the terms of its charter. This 
was denied it by the Constitution and the law. 

Contemplating article 664 as a whole, and taking into considération 
the time at which its substance was incorporated into our law, I am 
of the opinion its main purpose was not to whip into line or eliminate 
corporations possessing objectionable privilèges and powers, but rather 
to afford a method by which existing corporations could avail them- 
selves of the rights, powers, and privilèges granted by the terms of 
the incorporation act. It was, of course, sought to bring thèse cor- 
porations into harmony with the laws of the state as such laws then 
existed, but it was sought to do this only in the limited way in- 
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dicated in the above construction. It can be said with positiveness 
that the Législature in the year 1874 did not bave in view the élimina- 
tion of corporations possessing banking privilèges, as the very act 
of which the identical language of article 664 was a part permitted 
the incorporation of such banks. 

From the foregoing it follows: (1) That there existed in the 
gênerai laws of Texas authority for the amendment of the charter 
of the City Bank of Sherman in the particulars it was sought to be 
amended; (2) that there was an effort made to amend thereunder; 
(3) that, according to the contention of counsel for the petitioning 
creditors, it will be held to bave accepted the provisions of the law 
it did not literally comply with. Therefore, after the amendment 
changing name and domicile, the Western Bank & Trust Company, 
having transacted business as a corporation, was, in contemplation 
of law, a de facto corporation. Tulare Irrigation District v. Shepard, 
185 U. S. 13, 22 Sup. et. 531, 46 L. Ed. 773; American Sait Com- 
pany V. Heidenheimer, 80 Tex. 344, 15 S. W. 1038, 26 Am. St. Rep. 
743. 

While I hâve entertained a construction of article 664 which does 
not resuit in the necessity of an abandonment by the City Bank of 
Sherman of "that portion of its charter inconsistent with this title," 
yet in view of the somewhat ambiguous and confusing phraseology 
of this article perhaps it would be relevant and pertinent to consider 
whether any portion of the corporation's charter is inconsistent or 
logically incompatible with any of the provisions of the title which 
would place in jeopardy its life as a corporation with banking privi- 
lèges. There may be portions of the charter inconsistent with provi- 
sions of the title, the effect of which, if applicable, would hâve been 
to alter or modify some of the privilèges; but of thèse I am not 
treating. Intervening between the time of the granting of the char- 
ter to the City Bank of Sherman and the time of the amendment in 
1902, the laws of the state of Texas relating to private corporations 
with banking privilèges had undergone marked changes. Section 16, 
art. 16, of the Constitution adopted in 1876, provides: 

"No corporate body shal] hereafter be created, renewed or extended with 
banking or discounting privilèges." 

The twenty-eighth spécification of article 566, which specified the 
varions purposes for which corporations might be formed, was incor- 
porated in article 566 by act of March 23, 1887 (Laws 1887, p. 41, 
c. 58), and was as follows: 

"The accumulation and loanlng of money; but this subdivision shall not 
permit incorporations with banking or discounting privilèges." 

This spécification, in substantially the same form, with a change 
of its number and number of the article in which it appeared, was con- 
tinued in efïect down to and including the time at which the City 
Bank of Sherman sought to amend its charter. 

Article 649 of the Revised Statutes of 1895 is as follows: 

"No amendment or changes violative of the Constitution or laws of this 
State, or of any of the provisions of this title, shall be of any force or effect; 
and no amendments or changes shall be of any force or «ffect which are not 
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germane to the original purpose or charter of incorporation, and calculated to 
earry out and effect the same." 

It will be observed that the constitutional inhibition covers the 
création, renewal, and extension of corporations with banking privi- 
lèges. The statutory inhibition, read in the light of the context in 
which it appears, covers simply the création of corporations. It was 
therefore the public policy of this state, as revealed in its fundamental 
law and its statutes, not to create, renew, or extend any private cor- 
porations with banking privilèges. At the same time, it was the policy 
of the State as revealed in section 7, art. 13, of the Constitution, 
not to "divest or affect the rights guaranteed by any grant or stat- 
ute of this State, or of the republic of Texas." 

This provision places the Constitution of Texas in accord with the 
Constitution of the United States on this subject. It is certain that 
by amending the charter of the City Bank of Sherman in the matter 
of name and domicile its banking privilèges were neither created nor 
renewed. Were they extended? "To extend," as used in this con- 
nection, would mean to make more comprehensive ; to enlarge the 
scope of or give a wider range to. There cannot be said to be any 
extension of banking privilèges involved in the change of name. There 
is some question as to the efifect of the change of domicile. This 
might be considered as an enlarging of scope and widening of range ; 
but the City Bank of Sherman in its original charter, without amend- 
ment, could hâve conducted a banking business at Dallas. Section 9 
of the charter provides: 

"It shall be lawful for such corporation to establish such and so many 
branch offices in this state and in such localities therein and with powers to 
exercise such of its rights and privilèges, * * * as its directors shall from 
time to time provide." 

In view of this very gênerai grant of power to do a banking busi- 
ness in any part of the state, I cannot conclude there was any sub- 
stantial extension of privilège involved in the change of the location 
of its main office from Sherman to Dallas. At most, the extension 
was not of that character which would justify a court in decreeing 
that because of it and because of the amendment authorizing it the 
Constitution and law had been violated, and the corporation as a bank- 
ing concern consequently disincorporated and stricken down. 

2. The City Bank of Sherman having changed its name to "West- 
ern Bank & Trust Company," ail corporate acts were thereafter per- 
formed under the latter name, but in virtue of the authority granted 
in the original charter of the City Bank of Sherman. With relation 
to capital stock its charter, among other things, provided that: 

"The capital stock of said corporation shall be $200,000, in shares of $100 
each, but the same may be inereased from time to time by a vote of the ma- 
jority in intere.st of tlie stocl^holders of the said corporation votlng hi person 
or by proxy at any meeting duly held, Provided, that the capital stocli of 
said corporation siiall never exceed $-500,000." 

On October 18, 1902, at a regularly called meeting of the stock- 
holders, a resolution was unanimously passed increasing the capital 
stock of the corporation from $200,000 to $500,000 in shares of $100 
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each. Thereafter, on the same day, the board of directors took the 
necessary steps looking to the subscription for and issuance of this. 
stock. AU the original shares of stock of the City Bank of Sherman 
were retired, and there were issued in their stead the shares of the 
capital stock of the Western Bank & Trust Company ; a small allow- 
ance being made on the price of the new shares for the ascertained 
value of the old. There intervened a short period between the re- 
tirement of the old issue and the issue of the new. 

Petitioning creditors complain that this left the Western Bank & 
Trust Company without stockholders, and they contend a corporation 
cannot exist without stockholders. The City Bank of Sherman as a 
corporation was brought into existence by the granting of its charter. 
Its charter was a franchise right to be exercised by those entitled un- 
der the law to exercise it. It existed before there were stockholders, 
so that its existence does not dépend upon the existence of technical 
stockholders. This view is supported in Jefferson v. Texas Invest- 
ment Company, 74 Tex. 421, 12 S. W. 101 ; Rio Grande Catde Com- 
pany V. Burns, 82 Tex. 50, 17 S. W. 1043. In any event, I am of the 
opinion that, if there were irregularities in the manner of retirement 
of the old and the issue of the new stock, the state alone would hâve 
the right to complain. 

3. There remains but one question for considération, that of estop- 
pel. Aside from the question of the existence or nonexistence of the 
Western Bank & Trust Company as a de facto corporation, there is 
a question hère as to whether, because of préviens conduct inconsist- 
ent therewith, petitioning creditors are not now precluded from as- 
serting that it is not a corporation. The Western Bank & Trust Com- 
pany opened its doors in the city of Dallas to do a banking business 
on February 2, 1903, and continuously conducted such business untiî 
its doors were closed on January 15, 1908. With the advice of coun- 
sel as to each step necessary to the legitimate accomplishment of that 
end, the concern was founded upon the charter of the City Bank of 
Sherman. According to the uncontroverted évidence before me, its 
capital stock of $500,000 was fuUy paid in. Regular annual meetings 
of its stockholders were held, at which directors were elected, and 
the directors in turn elected from their number the officers of the 
corporation. By-laws were adopted, and the minutes of the stock- 
holders and directors' meetings were kept. A corporate seal was 
kept, and, where appropriate, corporate acts were attested therewith. 
No other conclusion can be reached from the testimony in the record 
before me than that there was a genuine and bona fide effort to legally 
establish the Western Bank & Trust Company as a banking corpora- 
tion, with a paid-in capital of $500,000, and that there existed a gen- 
uine and bona fide belief on the part of those who promoted the con- 
cern that they had in fact accomplished this resuit. In other words, 
there existed no fraudulent intent on the part of those promoting the 
concern, in its establishment in the banking business in Dallas, as a 
corporation. They were seeking to establish a legitimate corporation 
and thought they had donc so. 
163 F.— 46 
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From the time the concern opened its doors it made prominent in 
every phase of. its business that it was a banking corporation, organ- 
ized under spécial act of the Législature of Texas. In ail places and 
at ail times it held itself out as and represented that it was such a cor- 
poration. It is admitted by petitioning creditors in the broadest terms 
that notice of such holding out was brought home to them in their 
dealings with it. Depositors placed their accumulated earnings and 
savings with it on the theory that it was a banking corporation. Those 
who entered into contracts with it contracted with it as a corporation, 
and they did not suppose they were contracting with the individuals 
who comprised its stockholders. The responsibility of the corporation 
was accepted and relied upon, and not the individual responsibility of 
its membership. Under this state of facts I do not consider there is 
the least doubt as to what the decided weight of authority déclares 
the law to be. 

Clark and Marshall, in their treatise on Private Corporations (vol- 
ume 1, p. 182), say: 

"By weight of authority, If an association assumes to act as a corporation, 
even without any authority at ali from the Législature, a person who recogiiizes 
its existence as a corporation by contracting or otherwise dealing with it as 
such Is estopped to deny it is a corporation in an action based upon such con- 
tract or dealing, whether the action is brought by the association as a cor- 
poration against him, or by him agalnst the association to charge them as 
partners. In such cases the estoppel renders it unnecessary, according to the 
weight of authority, to prove elther a de jure or a de facto corporate exist- 
ence. It is only necessary to prove that the association was acting as a cor- 
poration, and that It dealt or was dealt with as such." 

Among the list of authorities cited by the authors in support of 
thèse propositions is the case of Gartside Coal Company v. Maxwell 
(C. C.) 23 Fed. 197. In the course of that opinion, delivered by Judge 
Brewer, now of the Suprême Court, the following language is used: 

"So, on the other hand, where a person deals with what he supposes is a 
corporation, w^ith what ail parties thinlî is a corporation, where he gives his 
crédit to that supposed corporation, he cannot afterward, when it turns out 
that it is not valldly incorpora ted, turn round and say: 'Well, I dealt with 
this supposed corporation. I thought it was a corporation. I trusted it as a 
corporation. I sold goods to it as a corporation. But it seems when it flrst 
attempted to become incorporated that there was some defect or irregularlty In 
its proeeedlngs, so that it did not become legally incorporated, and therefore 
you who are stocliholders will be held personally liable.' I don't think it can 
be done." 

Even though the Western Bank & Trust Company were not a de 
facto corporation, I am of the opinion petitioning creditors could not 
now be permitted to say: "It is not a corporation, and therefore you 
who are stockholders must assume a personal liability to us." 

I hâve stated there existed no fraudulent intent in the establish- 
ment of the concern as a corporation in the banking business at Dallas. 
When I say this, I do not wish to be understood as speaking of the 
subséquent conduct of its business. The management of the affairs 
of the bank may hâve been characterized by a hurtful disregard of 
Sound and honest banking principles. Hopeless and disastrous in- 
solvency may hâve followed in the wake of such management as its 
inévitable conséquence. But this proceeding is not brought fo fix a 
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Personal liability upon any person guilty of mismanagemeat of the 
affairs of the bank. As has been made plain, such mismanagement is 
not the basis of the proceeding. It is sought hère to fix upon every 
holder of shares of the concern's stock the liabihty of a partner, a 
hability to the creditors of the concern for the whole amount of every 
debt due therefrom, without référence to his interest, as that interest 
may be represented by the number of shares owned. The record dis- 
closes: That among its stockholders are many persons living in 
various parts of the United States who purchased their shares of 
stock after the organization had been effected; that they paid par or 
more than par therefor as an investment in a banking corporation ; 
that they believed a légal corporation existed; that otherwise they 
would not hâve made the investment; that they received such div- 
idends as the board of directors declared ; that a large majority of 
them knew absolutely nothing of the conduct of the business of the 
concern ; and that, if vvrong was done, they were entirely and abso- 
lutely innocent of knovvledge thereof. 

In the case of Fay v. Noble, 7 Cush. (Mass.) 192, the court says: 

"We are not aware of any authority, certainly none was cited at the argu- 
ment, to warrant the instruction that, in conséquence of an omission to com- 
ply wlth the réquisitions of law In the organization of a corporation, by whlch 
its proceedings were rendered void, persons who had subscribed for and taken 
stock in the company thereby became partners. ïhe doctrine seems to us to 
oe quite novel and sojnewhat startling. Surely It cannot be, in the absence 
of ail fraudulent intent (and noue was proved or alleged in this case), that 
such a légal resuit follows as to fasten on parties involuntarily for such a 
cause the enlarged liability of copartners, a liability neither contemplated nor 
assented to by them. The very statement of the proposition carries with It a 
sufflcient réfutation. No such rule ean follow, unless a principle of law be 
established, founded on no authority, and required by no public exigency. Cor- 
porations are known and recognized as légal entities, wlth rights and powers 
ctearly defined and well understood, and wholly distinct and différent from 
those of Individuals and copartnerships. Persons who subscribe for and take 
stock in them are subject to certain flxed and limlted liabilities, which they 
voluntarlly assume, and thèse liabilities are not to be extended and enlarged, 
so as to affect innocent parties, beyond the letter of the law. A copartnershlp 
cannot take upon itself the functions of a corporation, nor can a corporation 
or its members be made subject to the liabilities of a copartnership, In the ab- 
sence of ail statutory provisions imposing such liabilities. The personal lia- 
bility of the members of a joint stock company or copartnership is Inconsistent 
with the character and nature of a corporation, of which the law properly 
recognizes only the créature of the charter, and knows not the Individuals." 
Ang. & Ames on Corp. 536, 537. 

In the case of American Sait Company v. Heidenheimer, 80 Tex. 
344, 15 S. W. 1038, 26 Am. St. Rep. 743, wherein it was sought to 
hold stockholders in a faultily organized corporation liable as part- 
ners, Associate Justice Gaines, speaking for the court, says : 

"Whether that rule ought to be appli-ed in a case in which the corporators 
hâve knowlngly and Intentlonally violated the law in procuring a charter un- 
der a gênerai law we need not décide, but we are clearly of the opinion that 
It is not a proper rule to be applied In a case llke the présent, in which it 
appears that stockholders who are sought to "be held liable as partners bought 
their stock after the organization had been effected and under the bellef that 
a légal corporation existed. That under such circumstances the stockholders 
of the alleged corporation cannot be held liable as partners is substantially 
held In the folio wlng cases: Bank v. Stone, 38 Mlch. 779; Fay v. Noble, 7 
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Oush. (Mass.) 188; Bank v. Padgett. 69 Ga. 164; Humphreys v. Morney, 5 
Colo. 282 ; Central Bank v. Walker, 66 N. Y. 424 ; Coal Co. v. Maxwell (0. C) 
22 Fed. 197; Methodist Church v. Pickett, 19 N. Y. 482." 

In my judgment it would be harsh and unjust to déclare stockhold- 
ers who became such after the concern was organized, who had noth- 
ing whatever to do with the management of its affairs, who were ab- 
solutely innocent of any wrongdoing in relation thereto, to be partners 
in the concern and to decree them personally liable for ail its obliga- 
tions, and this simply because they. were stockholders and had accepted 
the dividends declared on their stock. The immédiate and inévitable 
conséquence of such a holding hère would be to inflict ruin upon those 
who hâve not deserved it. The creditors of the concern bid fair to 
suffer loss, but a court of justice should not right their wrong by the 
commission of another wrong still more grievous. 

After careful considération, I hâve reached the conclusion that the 
petitioning creditors must fail in their contentions on two grounds: 
First, the Western Bank & Trust Company is a de facto corporation ; 
and, second, even were this not so, the petitioning creditors by their 
course of dealing with it as such are now estopped to deny that it is 
a corporation. 

The prayer of the petitioning creditors and of the intervening peti- 
tioners will be denied, and their pétitions dismissed, at their cost. 



ELKINS ELECTRIC RT. CO. v. WESTERN MARTLAND R. CO. et al. 
(Circuit Court, N. D. West Virginia. August 29, 1008.) 

1. Eminent Domain— Propertt Subject to Appeopbiation— Raileoad Right 

op Way — Use by Another Company. 

TJnder the law of West Virginia, tlie right of way of a rallroad company 
is its private property; the rights of the public therein belng only in Its 
use. After It has aequired and is using such right of way for its road, 
It cannot be wholly deprived thereof for any other public use, nor ean it 
be subjected to the burden of a further easement thereon without com- 
pensation. 

2. Railroads — Right op Crossing Road or Another Company — West Vie- 

GINIA STATUTE. 

Code W. Va. 1906, § 2,343, cl. 7, authorizes a rallroad company "to cross at 
grade or to cross over or under * * * any other rallroad * * * at 
any point on its route," and provides that, if the two corporations cannot 
agrée upon the amount of compensation or the points and manner of such 
crosslng and connections, the sarae shall be ascertained and determlned by 
condemnation proeeedlngs. Section 2216 provides that any rallroad. canal, 
or pipe Une company, etc., may cross any other rallroad, canal, or pipe Une 
at grade, "provided its work be so construeted as not to Impede the passage 
or transportatlon of persons or property along the same" ; that, "in case 
the parties Interested fall to agrée upon such crosslng, * * * the com- 
pany dcsiring it may bring Its suit in equity, and In such suit the court 
may in a proper case decree that such or any proper crosslng » * • 
may be made upon payment of damages," to be ascertained by proceed- 
ings under the condemnation statute. Held that, construing such provi- 
sions together and In the llght of other provisions, a railroad company has 
not the absolute right to cross the road of another company at grade at 
any point it mlght seleet, but that, if the parties could not agrée on the 
same, the point and manner of the crosslng must first be determlned by 
the court in a suit in eQuity, after which the crosslng may be made on pau- 
ment of compensation to be determined in condemnation proeeedlngs. 
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In Equity. On intervening pétition of the Elkins Electric Railway 

Company. 

By regular proceedings had In a suit Instituted by the Bowling Green Trust 
Company against the Western Maryland Rallroad Company In the Circuit 
Court of the United States for the District of Maryland, and in an ancUlary 
proceeding instituted by the same plaintiff against this rallroad company in 
this court, Benjamin F. Bush bas been appointed receiver for the Western 
Maryland Rallroad Company, and the aCEalrs of the company since March last 
hâve been administered under the direction of thèse courts in the two proceed- 
ings. In the order appolnting the receiver and elothing him with authorlty to 
admlnister the affairs of the rallroad company, an Injunction v^fas awarded 
against ail persons, restraining them from in any manner Interfering with 
the control, management, and opération of the rallroad by the receiver. On 
March 27, 1908, the receiver flled bis pétition in this court, setting forth, In 
substance, that the Elkins Electric Railway Company had so Interfered, In 
violation of the terms of the injunction order, with the corporate powers of 
the Western Maryland Rallroad, and had committed trespasses by construction 
of Its railway on a portion of the lands and rlght of way of the rallroad com- 
pany without permission, llcense, or authorlty either by law or from the West- 
ern Jlaryland Rallroad Company prior to the appolntment of the receiver, or 
from the receiver since bis appolntment, and that such trespasses Interfered 
with the proper management of the rallroad company's property, and that 
the electric railway company had upon the grounds instruments and ap- 
pliances, and was threatening to unlawfully place a grade crossing at the point 
of trespass, whlch, If constructed, would seriously Interfère with the property 
intrusted to the receiver, and a rule was asked In said pétition against the 
Elkins Electric Railway Company, Its manager, J. E. Morgan, and its en- 
gineer, P. B. Bloomfleld, to show cause why they should not be attached for 
their contempt In disobeying the Injunction order. This rule was awarded, 
and on Aprll 4, 1908, the electric railway company, Morgan, Its gênerai man- 
ager, and Bloomfleld, Its englneer, appeared and flled theIr answer thereto, In 
whlch they deny that they hâve been guilty of any contempt of this court In 
any way or manner whatsoever ; that they bave in any manner obstructed the 
railroad of the Western Slaryland Rallroad Company, or Bush, Its receiver. 
In the discharge of hls dutles as such, and they deny that they hâve violated 
the Injunction order Issued, or that they bave constructed the grade of tbe 
electric railway over the lands of the railroad company or upon the rlght of 
way of the railroad company, or In any way bave committed any actual 
trespass upon the lands of the railroad company, and in minute détail set 
forth the f acts as they understand them to be. To this answer Bush, receiver, 
reserved the rlght to except or reply, and on motion of the Elkins Electric 
Railway Company leave was glven It to file its pétition In the cause at any tlme 
within ten days from that date, making necessary parties thereto, and by such 
pétition présent such allégations as would enable this court to détermine Its 
right to bave the crossing brought into controversy in this cause, and leave to 
sue out process on said pétition was also given. On April 13, 1908, the Elkins 
Electric Railway Company flled this pétition, in whlch it sets forth that it is 
a corporation under the laws of West Virginia, with Its principal oflice and 
place of business In Elkins, Randolph county, said state ; that under Its charter 
it bas the right to build and operate an electric railway on a large number of 
the streets of the clty of Elkins, and to connect the city of Elkins by an 
electric railway Une with the city of Bellngton, In Barbour county, said state; 
that it is actively engaged In the construction of Its Une of railway, and bas 
completed Its roadbed to a considérable extent, set forth In said pétition, in 
the city of Elkins, that this roadbed is completed to within a few feet of the 
right of way of the Western Maryland Railroad on Randolph avenue on the 
eastern side and on the western slde for the entlre length of Harrison avenue 
to the corporate limits of the clty of Elkins, having in ail about 1% miles of 
continuous trackway, excepting only the gap therein of a few feet across the 
Western Maryland Rallroad, and, In addition to this, that It has practieally 
completed the gradlng from the corporate limits of Elkins to the gap of the 
mountain down the river below EJkins toward Belington, and Is engaged in 
aecomplishing the grading of the Une between the two cities. It Is further 
alleged that, by the grants of Its charter, It has the right to acqulre ail neces- 
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sary rights of way for its Une either by glft, condemnatlon, or otherwlse, and 
has the rlght to acquire the light to cross the right of way and tracks of the 
Western Maryland Railroad Company at the Intersection of Randolph, Rall- 
road, and Harrison avenues in Elkins. The pétition then sets forth the power 
of Benjamin F. Bush, as receiver under the order of this court, to operate the 
part of the railroad situate in West Virginia ; that petltioner has had negotia- 
tlons with proper offlcers of the Western Maryland Railroad Company before 
It went into the hands of the receiver with a vievr to secure an amicahle agree- 
ment relative to said crossiug, but no such amicable arrangement eould be made 
and was about to institute condemnatlon proeeedings in the state court when 
said receiver was appointed ; that petltioner toolî up said mattcr with the re- 
ceiver, but he utterly refused to entertain any reasonable proposition, having 
for its object the acquisition of the right to cross the railroad tracks or right 
of way ; and that, therefore, it is necessary to apply to this court to secure the 
same. The pétition then charges that it is inipcratively necessary for it to 
hâve the right to cross at grade at the point ludicated ; that the crossing Is 
absolutely necessary; that a crossing below or above grade would be wholly 
impracticable at said point; that there is no other point that would be prac- 
ticable for petitioner to cross the tracks at grade or under grade so as to meet 
the necessity and ro<iuirements of petitioner and its Une of railway ; that it is 
entirely practicable to bave the crossing at that point; that petitioner has ob- 
tained from the city of I51kins the right to use Randolph, Harrison, and Rail- 
road avenues for the purpose of constructing and operating its railway thereon. 
Additional charges are mnde touching the obligation of petltioner under its 
contract with the city of Elkins to do certain paving upon certain avenues, 
whieh it allèges it has done, and the other faet, that at the point where the 
crossing is sought the railroad crosses the old tumpike, which was retalned 
by the city as parts of said avenues, and that it is not believed that the rail- 
road Company or its predecessor, the West Virginia Central & Pittsburgh 
Railroad Company, acquired a right to cross the turnpike at said point, and 
that it is a trespasser upon the turnpike and has no légal right to be thereon, 
except it has the right by prescription and sulïerance. It is then charged that, 
under the laws of West Virginia, it has equal rights with the railroad company 
to the use of said crossing, and that it will engage chiefly in the transportation 
of passengers for hire and has a gréa ter Interest than the Western Maryland 
Railroad Company in seeing to It that the crossing be properly constructed and 
kept in safe condition because it will cross the same with its cars carrying pas- 
sengers at very brief Intervais, while the railroad company will only pass over 
this crossing about four times each day with its trains carrying passengers, 
but that it is true the railroad company has and will possibly continue to havé 
a large number of freight cars passing over the crossing every day, possibly aa 
many as 10 trains of freight cars; that petitioner desires to place as well- 
constructed railroad crossing at the point as can be procured, and now has the 
same ready to place, and the same Is known as a "90-pound triple railroad 
crossing" ; that petltioner is under heavy bond with stringent conditions to 
hâve its electric railway in opération, in good faith, in Elkins by not later than 
the lOth day of October, 1908, and to refuse it the right to cross the tracks of 
the Western Maryland Railroad at this point will cause It grievous Incon- 
venience and great financial loss. It Is then averred that under section 11 of 
chapter 52 of the Code of West Virginia, as amended by chapter 43, p. 228, 
Acts W. Va. 1907, It is proper in ail cases simMar to this, where it is desired 
to cross one railroad at grade by another, to apply to a court of equity by prop- 
er bill of complaint to bave fixed, and determined tlie place, proper connection, 
terms, and condition upon whieh the crossing may be made and the prayer 
of the pétition is that this may be done. With the pétition is filed exhibits 
showing the charter and amended charter of petitioner, and a map or survey 
showing the crossing sought. To this pétition demurrers were filed by the 
Bowling Green Trust Company, Bush, receiver, and the Western Maryland 
Railroad Company, ail relying on three grounds: Firat, that no leave or per- 
mission had been obtained by the petitioner to intervene ; second, that pétition 
did not sufficiently set out the plan, method and necessary particulars of thè 
crossing ; and, thlrd, that no relief by way of condemnatlon is prayed for la 
said pétition. 
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On the 5th day of June, 1908, thèse demurrers were consldered by the court 
and overmled, and Bush, receiver, the Bowling Green Trust Company, and the 
Western Maryland Railroad Company, filed their separate answers, to whlch 
the petitloner replied generally. And the court, being of the opinion that the 
hearing of the cause could be expedited by so dolng, directed that Patrick Gain, 
P. B. Bloomfleld, and C. McC. Lemley, civil engineers, should go upon the 
ground where the crossing in eontroversy was located and ascertain and re- 
port whether or not such crossing was necessary, and whether or not it was 
practicable to establish it at that point and upon what terms and considéra- 
tion the same should be established, and the araount of damages which In 
their opinion would be sustained by the establisliment of the crossing and the 
terms and conditions upon which the electric railway company should be per- 
mitted to hâve a crossing at that point ; also, that they should examine any 
other point or places that either of the parties might designate as a place where 
the electric railway company might cross the traclis either at grade, under 
grade or above grade, and report the advantage and disadvantage of such 
place or places of crossing, together with ail the facts and circumstances con- 
nected therewith necessary to enable the court to détermine the advisabilitj 
of adopting such crossing, and, the défendants having demauded the right to 
take proof in support of the allégations of their answer, the court further gave 
said petitioner 15 days in which to take such proper proof as it might désire 
to take in support of the allégations of its pétition, requiring notice to be given 
5 days before of the time and place of taking the same, and then giviug to 
the défendants 20 days thereafter in which to take its proof, and directing 
that such proof be taken in the form of dépositions. 

The answers flied to this pétition by the défendants the Bowling Green Trust 
Company and the Western Maryland Railroad Company adopt substantially 
the averments made by the défendant Bush, receiver, in his answer thereto. 
This answer of Bush, receiver, very fully and mlnutely sets forth the objec- 
tions made to the crossing at the point deslred by the electric railway company. 
It avers that this point is where several avenues Joln ; that it Is substantially 
In front of a deep eut and curve in the railroad where its two tracks émerge 
Into the yards of the railroad company at Elkins ; that the crossing would be 
very near the switch eutrances leading to the scales and to the repair shops of 
the railroad company, and it Is eharged that the crossing is impractlcable, 
would be unusually dangerous, and exceedingly expensive. It dénies that it is 
the only available crossing, but, on the contrary, sets forth, in substance, that 
at First Street in the city of Elkins the track of the railroad company crosses 
the Street above grade at a sufHcient height to allow the electric railway to 
pass under its said track, and that the railway company has from the city the 
rIght to use this First street and other streets on the westerly side of said 
railroad tracks sufficient and suitable to connect up its Une with Harrison 
avenue. It charges that, long before the railroad company went into the hands 
of the receiver, it had positively refused and denied the right to cross at the 
point desired, but had agreed to give f ree right of way .under its property for 
the undergrade crossing at Elrst street, and the receiver by his answer ten- 
ders to the electric railway company, free of cost, this undergrade crossing. 
It dénies the construction insisted upon by the electric raiUvay company of the 
West Virginia statute, and insists that under this statute a court of equlty 
may only decree what is a proper crossing to be made under ail the circum- 
stances, and may locate the crossing or sélect between several proposed cross- 
Ings and allow one of the same. 

On July 6, 1908. the commission of civil engineers flled their report in this 
case. This commission was composed of Patrick Cain, engineer for the West- 
ern Maryland Railroad Company, P. B. Bloomfield, engineer for the Elkins 
Electric Railway Company, and O. McC. Lemley, a civU engineer in no way 
connected with either of the roads and selected by the court. In their report 
thèse engineers disagree. Cain and Lemley reported that, under existing con- 
ditions, a grade crossing at the point desired by the electric railway company 
would be impractlcable, and. If allowed, would entail an unnecessary burden 
and expense upon both the railroad and the electric railway companies, and 
especlally to the former for the reason that such crossing would be over two 
tracks in the throat or entrance to the yard of the railroad company, on a 
heavy grade coming into the yards and against the traific pulling out of the 
yards, very dangerous to the trains coming down the grade to the dépôt, on 
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account of a short curve just east of the crossing through a deep eut, prevent- 
ing sight of any obstruction on the crossing until wlthin about three hundred 
and fifty feet of it. It is set forth In this report that this yard takes care of 
the classification of ail frelght comlng to Elklns from the Coal & Coke, Coal 
& Iron and the Western Maryland Railroads ; that the proposed crossing would 
be only a few feet, probably 15, from the point of the switches leading Into 
the yards, and about 350 or 40O feet from the track to the scales upon which 
the cars are weighed ; that the crossing would be located at a point over whleh 
the shifting of cars would be absolutely neeessary in order to make up trains 
and ascertain the weight of car load shipmeuts ; that four public highvvaya 
Join at this crossing, as well as two prlvatedriveways; that over it is the only 
outlet or inlet for the railroad company to reach thelr repair shops, coach 
sheds, and that the crossing of the electric rallvvay company at this point 
would increase danger to the public highways, inflict addltional hardship and 
continuai expenso upon both companles and the public, create delays to the 
railroad and danger of accidents to the public. It Is further set forth In the 
majorlty report that the installation of such crossing should be estimated at 
$2,374; that the cost of two watchmen and maintenance should be estimated at 
$900 ; that delay to freight trains required by law and by reason of the grade 
and inability of such trains being able to start after being stopped would be 
$2,860 per year, which sums belug capltalized at 5 per cent, would make a total 
of $124,640. Bloomfield reports that this grade crossing Is neeessary and 
would be practicable ; that the crossing as asked for should be Installod at the 
cost and expense of the Elklns Electric Railway Company under spécifications 
and supervision of the Western Maryland Railroad Company; that, if obliged 
to bave a signal System, the Elklns Electric Railway Company should be will- 
ing to bear half the expense, for which System and ail such other expenses 
neeessary to operate and maintain such crossing he does not consider that any 
damages should be awarded the Western Maryland Railroad Company, on ac- 
count at least of the opération of their railway caused by the crossing, and he 
thinks the railroad company should bear half the expense of the crossing and 
of the signal System. 

Touchiug the undergrade crossing on First street, Cain and Lemley report 
that the same eould be made; that the Western Maryland Railroad Company's 
tracks now cross First street above grade, giving about 10% feet clearance at 
the highest point In the street, and by excavation of 4 feet can give 14% feet 
clearance, which would be sufficlent clearance to take the electric company's 
cars under the bridge, and that further clearance could be gotten by exca- 
vating deeper, or by putting an addltional bent or a more shallow girder in 
place of the one now used by the Western Maryland Railroad Company over 
First street. They report that this crossing would probably be covered by high 
water a few times a year, but that It would be seven feet (which is considéred 
ordinary high water mark) above low water, with a clearance of 14% feet, 
and, as the water soon falls, tbere could be no serions objection to this, as 
most railroads are in low lands along rlvers below high water mark, and often- 
times out of commission by reason of water and floods ; that this undergrade 
crossing would hâve a materlal advantage over the grade crossing from the 
fact that It would eliminate ail danger to the public traveling on elther Une 
of railway in so far as accidents are concerned ; that it would eliminate ail de- 
lays to trafBc on both Unes which are unavoidable on grade crossings; that, 
while it would change the route of the electric railway somewhat and cause 
the building of about four thousand feet of track, it would take the electric 
railway over a practical route; that a portion from Third street to First street 
on Davis avenue, which they would no doubt use at some time to reach the 
f air grounds could be used now In getting to this crossing ; and that it would 
enable them to reach the Elkins Milling Company at First street and Railroad 
avenue, as well as pass by the roundhouse and machine shops of the Western 
Maryland Railroad Company, reaching their Une again at Read street and Har- 
rison avenue, thus giving them equaïly as good, If not better, route for pas- 
senger trafflc and eliminate the dangers, obstructions, inconvenlences, and re- 
sponsibilitles of a grade crossing, and put the electric raihvay company in 
just as good position to exchange passengers and freight with the railroad 
company. Bloomfield disagrees with this, and reports that he agrées that there 
is a place on First street where a crossing could be made under the Western 
Maryland Railroad Company's track, but that it is not practicable for the 
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opération of the electric railway from the fact that the electric rallway Com- 
pany would be compelled to make a eut at First street under the Western 
Maryland Railroad Company's bridge to a depth of lYz feet to give them clear- 
ance of 18 feet, whicb is necessary for the opération of thelr railway, and 
would place them 7 feet under water from three to six times a year and 12.1 
feet under water in case of flood like that of July, 1907 ; that, to overcome thls, 
the electric rallway company would hâve to build a retaining wall for a dis- 
tance of 400 feet in order to keep the water out; that an approximate cost 
of thls undergrade crossing to the electric railway company at First street 
would be, for the concrète wall ÇGOO, for the excavation $500, or a total of 
$1,100 ; that they would be to the cost of building track from Third street down 
Davis avenue to First street, then along First street to Porter avenue, thence 
along Porter avenue to Main street, then along Main street to Read street, then 
along Read street to Harrison avenue where they would hâve connection with 
their présent track, a distance of about 4,000 feet, and that thls cost of construc- 
tion would approximate $12,500, Including the undergrade crossing on First 
street under the Western Maryland Railroad Company's track ; that a great 
disadvantage, and great expense would be Incurred in the opération of the 
Une under the Western Maryland Railroad Confpany's bridge on First street 
from the fact that there would be flve extra 90-degree curves requiring extra 
power to operate the cars around them and extra expense of maintenance of the 
same, and by reason of the heavy grades they would hâve over that route. 
Lemley reports alone that an undergrade crossing could be established at the 
point asked for by the electric rallway company, but that It would be at a very 
great expense, which expense he could not estimate without a survey and test 
made to show the material through which It would be necessary to make the 
required excavations. Pie further reports that an overhead crossing of the 
Western Maryland Railroad Company's tracks could be made at a large eut 
350 to 400 feet east of the point where the grade crossing is asked for, but 
that he bas no survey and no estimate of damages that would hâve to be paid 
to the owners of lands adjacent to the Western Maryland Railroad Company's 
right of way, nor has he any information whether the city would allow any 
change in the grades In the streets necessary to reach this crossing. A number 
of dépositions of witnesses were taken and the cause submitted for hearing. 

W. B. Maxwell, for petitîoner, the Elkins Electric Ry. Co. 
Benjamin A. Richmond and E. A. Bowers, for receiver and the 
Western Maryland R. Co. 

_ DAYTON, District Judge (after stating the facts as above). The 
right détermination of the questions involved in this controversy dé- 
pends upon the construction of certain West Virginia statutes. At 
the threshold it may be best to set f orth thèse statutory provisions : 

Section 3343, Code 1906 (chapter 54, § 50), defines additional powers 
conferred by the act upon railroad corporations in 12 separate clauses 
of which I quote: 

"Second. To take and hold such voluntary grants of real estate and other 
property as shaU be made to it, in aid of the construction and use of its rail- 
road, and to sell and convey the same, when no longer required for the uses of 
such railroad, not incompatible with the terms of the original grant. 

"Third. To purchase, hold and use ail such real estate and other property 
as may be necessary for the construction and use of its railroad, and the sta- 
tions and accommodations necessary to accomplish the object of its incorpora- 
tion, and to sell and convey the same when no longer required for the use of 
such railroad. 

"Slxth. To construct Its railroad across, along or upon any stream of water, 
water-course, street, highway, road, tumpike or canal which the route of such 
railroad shall intersect or touch ; but such corporation shall restore the stream, 
water-course, street, highway, road, turnpike thus intersected or touched to 
Its former state, or to such state as not unnecessarily to hâve impaired Its 
usef ulness, and to keep such crossing In repair. * * • And provided further, 
that In case of the construction of said railroad along highways, roads, turiir 
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pikes or canals such railroads shall elther flrst obtain the consent of thelawful 
authorities havlng control or jurisdiction of the same, or condemn the same un- 
der the provisions of section forty-elght of this cliapter. 

"Seventh. To cross at grade, or to cross over or under, intersect, joln and 
unité its railroad with any other rallroad now built and constructed, or here- 
af ter to be built and constructed wlthln this state, at any point on its route, 
and upon the grounds of such other railroad company, with the necessary tum- 
outs, sidings and switehes, and other conveniences in furtherance of the objeet 
of its connections, and every corporation whose railroad is, or shall be here- 
after interseeted by any nevv railroad, shall unité with the corporation owniug 
such new railroad lu forming such intersection and connections and grant the 
facilities aforesaid; and if the two corporations cannot agrée upon the amount 
of compensation to be made therefor, or the points and nianner of such crossing 
and connections, the same shall be ascertained and determined in the manner 
prescribed by section forty-eight of this chapter." 

The section 48 (section 2340) referred to in the two last clauses 
provides : 

"Sec. 48. If any railroad corporation shall be unable to agrée with the owner 
of any real estate for the purchase thereof for Its corjwrate purposes it may 
hâve such real estate condemued for such purposes under the provisions of 
chapter forty-tvvo of the Ccde. * * * Any such corporation may take and 
hold under any grant or ordinance made by a municipal corporation any inter- 
est or right such municipal corporation may hâve in any street, alley or public 
ground, and may exchange therefor, in whole or in part, dedicate or otherwise 
secure to public use, another street, alley or parcel of ground out of real es- 
tate owned by such railroad corporation, whether acquired by purchase or con- 
demnation ; or under an agreement with such municipal corporation, may con- 
demn land for use as such nevv street, alley or public ground, in the same man- 
ner as it may condemn land for its own use. * * • " 

The chapter 42 of the Code referred to above defines the public use 
for which private property may be taken, and provides the methods 
of procédure in so taking it. 

The Législature of Virginia at its session of 1836-37 (Acts 1836- 
37, p. 108, c. 118, §' 16) passed an act which became incorporated into 
as section 24 of chapter 56 of the Code, 1849, which provided that: 

"Sec. 24. If any railroad, turnpike or canal company deem it necessary in 
the construction of their work to cross any other railroad, turnpike or canal, 
or any state or count.y road, it may do sb, provided its work be so constructed 
as not to impode the passage or transportation of persons or propert.y along the 
same. If any such company désire that the course of any other railroad, turn- 
pike, canal or state road should be altered to avoid the necessity of any cross- 
ing, or of fréquent crossings, or to facilitate the crossing thereof,' the altération 
may be made lu such manner as may be agroed between the company desiring 
such altération and the other railroad, turnpike or canal company, or the 
board of public works in the case of the state road. And if such construction 
or altération as is allowed by this section, shall cause damage to any company, 
or to the owner of any lands, the railroad, turnpike or canal company first 
mentioned, shall pay such damage. But any county road may be altered by 
such company for the pur])ORe aforesaid, whenever it shall hâve made an equal- 
ly convenient road In lieu thereof." 

This provision was incorporated without change in Code Va. 1860, 
c. 56, § 24, and in the Code W. Va. 1868, c. 52, § 11. The Législature 
of West Virginia incorporated into an act of April 3, 1873 (Acts 1873, 
p. 213, c. 88), the law of the state governing the organization, pow- 
ers, management, and opération of railroads, and in this act incor- 
porated what is now substantially section 2343 (chapter 54, § 50) of 
our Code of 1906, portions of which hâve been hereinbefore cited. 
By the act of March 10, 1881 (Acts 1881, p. 212, c. 16), this section 
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11 of chapter 53 of the Code was amended so as to provide that, in 
case the parties interested fail to agrée upon such crossing or altéra- 
tion as is desired, the company desiring it may bring its suit in equity, 
etc., and with this amendment it became incorporated into our Code 
of 1906 as section 2216 (chapter 52, § 11). And by an act passed 
February 19, 1907 (Acts 1907, p. 228, c. 43), this section was still 
further amended so as to make it applicable to pipe line companies. 
As it now stands it reads as f ollows : 

"Sec. 11. If any railroad, turnpike, or canal company, or any company 
orgauized for the purpose of transporting carbon oll or natural gas, or both, 
by means of pipes or otherwise, deem it necessary in the construction of Its 
worli, or any branch or siding thereof, to cross any other railroad, turnpike, or 
canal, or pipe line, or any state or county road at grade or otherwise, it may 
do so ; provided, its work be so constructed as uot to impede the passage or 
transportation of persons or property along the same. If any such company 
désire that the course of any other railroad, turnpike, canal, pipe Une, or 
stateroad, or any stream which is not a public highway, should be altered to 
avoid the necesslty of any crossing, or of fréquent crossings, or to facilitate 
the crossing thereof, or the construction of a parallel work, the altération may 
be made In such manner as may be agreed between the company desiring such 
altération and the other railroad, turnpike, or canal company, or pipe line 
company, or the board of public works in the case of a state road, or the 
owners of the land to be affected by the altération of the course of such stream. 
In case the parties interested fail to agrée upon such crossing or altération as 
is desired, the company desiring it may bring its suit in equity, and in such suit 
the court may, in a proper case, decree that such, or any proper crossing, or 
altération, may be made upon payment of damages to be ascertained as pro- 
vided in chapter forty-two of the Code, and the company desiring such cross- 
ing or altération may thereupon proceod under said chapter to obtain the 
right to make such crossing or altération. If such crossing or altérations as is 
allowed by this section, shall cause damage to any company, or to the owner 
of any lands, the railroad, turnpike, canal, or pipe line company flrst mentioned 
shall pay such damages ; but any county road may be altered by any such 
<jompany for the purpose aforesaid, whenever it shall hâve made an equally 
convenient road in lieu thereof." 

Section 2358 (chapter 54, § 61) provides: 

"Sec. 61. A bel! or steam whistle shall be placed on each locomotive englne, 
whlch shall be rung or whistled by the engineer or fireman, at the distance of 
at least sixty rods froni the place where the railroad crosses any public street 
or highway, and be kept ringing or whistling for a time sufflcient to give due 
notice of the approach of such train before such street or highway is reached, 
under a penalty of not exceeding oue hundred dollars for each neglect, one-half 
of which shall go to the State and the other to the prosecuting witness ; and 
the corporation owning or operating the railroad shall be liable to any party in- 
jured for ail damages sustained by reason of such neglect. Provided, that such 
penalty shall be sued for within three months from the time the cause of ac- 
tion arises, and not after. When the tracks of two railroads cross each other, 
or in any way connect at a common grade, the crossing shall be made and kept 
in repair, and watchmen maintained thereat at the joint expeuse of the com- 
panies owning the tracks ; ail trains or engines passing over such tracks sliall 
corne to a full stop not nearer than two hundred feet nor (arther than elght 
hundred feet from the crossing and shall not cross until signaled so to do by 
the watchman, nor until the way is clear ; and when two passenger or freight 
trains approach the crossing at the same time, the train on the road flrst buUt 
shall hâve precedence, if the tracks are both main tracks over which ail pas- 
sengers and f reights on the road are transported ; but if only one track is 
such main track, and the other Is a side or dépôt track, the train on the main 
track shall hâve precedence ; and if one of the trains is a passenger train and 
the other a freight train, the former shall take precedence ; and regular trains 
on time shall take precedence over trains of the same grade not on time, and 



732 163 FEDERAL REPORTER. 

engines wlth cars attached not on time shall take precedence of englnes with- 
out cars, not on time." 

It is, in effect, earnestly insisted in this case by counsel that the elec- 
tric railway company bas the right under clause seven of section 2343 
(chapter 54, § 50) of the Code "to cross at grade" the tracks of the 
Western Maryland Railroad Company "at any point on its route" and 
upon the grounds of the défendant railroad company that it may sé- 
lect, and that this section of the law imposes upon tlie défendant rail- 
road company the obligation to "unité with it in forming such inter- 
section and to grant it facilities for the purpose," and that by the terms 
of section 2358 (chapter 54, § 61) it is entitled to require the défend- 
ant railroad company to bear half the expense of the making and 
keeping in repair of such crossing, as well as the cost of maintaining 
a watchman thereat. 

On the other hand, it is insisted by the défendant railroad company's 
counsel that under section 2316 (chapter 52, § 11) of the Code the 
electric company is not entitled to sélect its place of crossing, but that 
in case of disagreement it is required to apply to a court of equity, 
and hâve that court of equity pass upon and détermine where such 
crossing should be, its character, and the conditions and limitations 
under which it should be made, and then must resort to the court of 
law in the usual condemnation proceeding to bave ascertained the 
damages that it should pay to the défendant company for such cross- 
ing. It seems clear, both by the terms of the statute and by the déci- 
sions in this State, that the right of way of a railroad becomes the 
private property of such company, and that the rights of the public 
therein extend only to the use made thereof. The statutes quoted ex- 
pressly give to such company the right, by gift or purchase, to take 
in fee such right of way and other real estate as may be necessary 
for its purposes. When it bas acquired such real estate and no long- 
er needs the same for its purposes, it may by thèse statutes exchange 
or sell the same. In Railroad Company v. Ironworks, 31 W. Va. 710, 
8 S. E. 453, it is held : 

"The property of railroad corporations, so far as concerns tlie ownershlp 
thereof and the profit to be made of its uses, is to ail intents and purposes 
private property, although applied to a use in which the public hâve au in- 
terest." 

By reason of the interest which the public has in the use of such 
railroad property the Législature has allowed the right of condemna- 
tion to be exercised in behalf of railroad corporations to secure such 
right of way. It must be conceded that, where one railroad company 
has secured under its charter rights the right of way and built thereon 
its line of road and is using the same for public uses, the Législature 
could not authorize the taking wholly thereof by another railroad 
corporation for a like public use. The extent of its power would be 
to authorize the second company to place upon the land an additional 
burden or easement on or over it to be constructed so as "not to im- 
pede transportation of persons or property along the same" by the 
first corporation owning the fee titîe to the land. Thèse fundamental 
principles were well set forth and settled by Tucker, J., in Tuckahoe 
Canal Company v. Tuckahoe & James River Railroad Co., 11 Leigh 
(Va.) 42, 36 Am. Dec. 374. Where railroads cross each other for the 
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mutual benefit of both, and do "not impede the transportation of per- 
sons and property along the" route of the first one owning and opera- 
ting the right of way, the Législature may well direct as it has in clause 
7', I 3343 (chapter 54, § 50), that the raiiroad intersected "shall unité 
with the corporation owning such new raiiroad in forming such in- 
tersection," but this section cannot be construed as, first, authorizing 
the new company to take wholly the property of the old to the de- 
struction of its right to use and operate its road ; nor, second, to take 
such right of easement and joint use without paying just compensa- 
tion. Such a construction of this statute would be to allow confiscation 
and destruction of vested rights in the older company which are al- 
ways to be first considered. It is unfortunate that there should be such 
apparent conflict between clause 7 of section 2343 (chapter 54, § 50) 
and section 3316 (chapter 53, § 11), and it is also unfortunate that 
so few décisions of the Suprême Court of Appeals of this state exist 
construing and harmonizing them. In fact, there exist but two such 
décisions, and, while rendered within less than four months of each 
other, most unfortunate of ail they are in several particulars in direct 
conflict with each other and muddy rather than clear the waters. 
Thèse two cases found in the same volume are Wellsburg & State Line 
R. R. Co. V. Panhandle Traction Co., 56 W. Va. 18, 48 S. E. 746; 
Grafton & Belington R. R. Co. v. Buckhannon & Northern R. R. Co., 
56 W. Va. 458, 49 S. E. 532. In the first case Poffenbarger, J., very 
fully, clearly, and, I think, satisfactorily, lays down the true principles 
to guide us in cases like this arising under thèse statutes. He very 
pertinently calls attention to the fact, as I hâve done, that section 3316 
(chapter 53, § 11) has corne down to us from the Virginia législation 
of 1837, and has been re-enacted and incorporated in ail the Codes 
since that date. I hâve shown, a fact arising since this décision was 
rendered, that it was re-enacted and extended to pipe line companies 
by the Législature of 1907. He sets forth substantially : (a) That the 
acquisition of a crossing by one raiiroad over another involves a taking 
of private property for public use. (b) That by this section 2216 
courts of equity hâve power to détermine (1) the exact location of 
such crossing; (3) the manner in which it shall be made. (c) That 
wherever such crossing at grade is necessary it is to be granted, in the 
absence of agreement by the parties, under such conditions and limi- 
tations as to location and mode of crossing as such courts of equity 
may justly impose, in view of the interests of the parties and those of 
the public, (d) That, while courts of equity thus hâve the right 
to détermine the location and mode of crossing, they do not hâve the 
right to grant or decree the crossing itself to be made or the right to 
make it, or to ascertain and fix the damages to be paid for it, but that 
this must be done by the law court by condemnation proceeding under 
chapter 42 of the Code. 

The opinion in the second case is both brief and unsatisfactory, and, 
with the utmost déférence, in my judgment, unsound. In that case 
one raiiroad company had instituted at law its proceeding against an- 
other raiiroad company to condemn a crossing of its own location and 
mode of construction, and not agreed to by the owning company. The 
latter brought its bill in equity to enjoin such proceeding at law until 
the court of equity could détermine the location of such crossing and 
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the conditions and limitations under which it should be made. The 
court held that the law court had jurisdiction to condemn the crossing, 
and that equity had no jurisdiction to restrain or stay such proceed- 
ing at law. This conclusion is sought to be sustained on the ground 
that : 

"It is a well-settled rule that a court of equity will not usually enjoin an ac- 
tion at law On grounds whlch may be urged as a défense to such action. Even 
In cases of concurrent jurisdiction the action will not be interfered wlth by 
a court of equity, unless that court can give a more perfect remedy or the 
case can bë better trled by the procédure of that court." 

That this principle is an A B C one in common-law practice will not 
be questioned. But in the enforcement of purely statutory require- 
ments wherein each court has a defined duty to perform, and that of 
the equity court to be performed fîrst by the inévitable necessities of the 
case, how does such principle apply? It cannot for a moment be held 
that the two courts hâve "concurrent" jurisdiction over the whole mat- 
ter involved. It is the exclusive right of the equity court to fix the 
location of the crossing, and to set forth the conditions and limitations 
upon which it can be made at this location. It is then the exclusive 
right of the law court to enforce the law of eminent domain, and con- 
demn and take the property right to this easement, and fix and ascer- 
tain the compensation to be paid therefor. Until the equity court has 
fixed the place of crossing and its character, how can the law court 
ascertain the damages to be paid for its taking? How can petitioner 
in such condemnation proceeding undertake to describe the crossing 
he is entitled to hâve? How can any jury détermine the damage for 
something not identified and not known? How could a writ of error 
in such proceeding help the matter? Reverse and dismiss the pro- 
ceeding it may be answered. Would this be better than to stay it until 
identity and location can be determined ? What possible ground for 
prohibition would exist? Prohibition is allowable to prohibit a pro- 
ceeding wholly unwarranted by law, or one assumed to be taken by a 
court absolutely without jurisdiction. The petitioner hère had right 
to enforce a crossing, and the law court had complète jurisdiction, but 
only after the equity court had determined its location, conditions, and 
limitations. It is to be noted that while Pofifenbarger, J., who vv'rote 
the opinion in the first case, concurs in this one by McWhorter, J., that 
injunction will not lie, he decidedly objects to its logical conclusion that, 
under the seventh clause of section 2343 (chapter 54, § 50), the Com- 
pany desiring the crossing can go on and fix its location and char- 
acter, then go into the law court, and bave it condemned where and 
as it wants it as a matter of right, regardless wholly of the rights of 
the company owning, in possession of, and using the land. 

For my part, in view of the conflict in thèse two décisions by the 
same court and the same judges, thèse two being the only ones, I feel 
free as a fédéral judge under well-settled principles laid down by the 
Suprême Court to guide me in such cases to wholly reject the prin- 
ciples laid down in this case of Grafton & Belington R. R. Co. v. Buck- 
hannon & Northern R. R. Co., and hold in accordance with those of the 
Raiiroad Co. v. Traction Co. that the right to condemn at law a cross- 
ing as provided by clause 7 of section 2343 is inchoate, and cannot in 
case of disagreement of parties be enforced until the location and char- 
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acter of such crossing- has been first determined by the equity court 
under the provisions of section 3216. If necessary, I would hold that, 
if such condemnation were attempted, the equity court would hâve full 
power to enjoin and stay the prosecution of any such proceeding at 
law until it had by its decree fixed the location and character of the 
crossing to be condemned. I hâve deemed this discussion necessary 
in order to détermine the contention of the electric company that it is 
entitled to hâve the crossing of its choice as a matter of right. As 
to the contention that under this same clause 7 of section 2343 that 
provides that "every corporation whose railroad is, or shall be hereaft- 
er intersected by any new railroad, shall unité with the corporation 
owning such new railroad in forming such intersection and connec- 
tions and grant the facilities aforesaid," and section 2358 (chapter 
54, § 61), which provides, among other things, that "when the tracks 
of two railroads cross each other, or in any way connect at a common 
grade, the crossing shall be made and kept in repair, and watchmen 
maintained thereat at the joint expense of the companies owning the 
tracks," the railroad company is not entitled to damages for the cross- 
ing, it is sufïicient to say, in addition to what I hâve already said, that 
thèse statutes confused and conflicting as they seem to be do not in 
my judgment uphold such contention. If they did, when it is remem- 
bered that the taking of such crossing, as we hâve shown, is "a tak- 
ing of private property," then they would hâve to be held to be in 
contravention of the constitutional provision inhibiting "the taking 
of private property without just compensation therefor," and therefore 
void. I hâve grave doubt whether section 2358 was ever designed to 
or can be construed to apply to crossings made by electric railroads, 
Taking ail its provisions together, requiring the sounding of whistles 
or the ringing of a bell required to be maintained by the engines, etc., 
it would seem to be applicable alone to steam roads. If it is applicable, 
it seems to me clear that, in ascertaining the damage to be recovered by 
the railroad, account must be taken of the one-half cost of mainte- 
nance and repair and of watchmen imposed by this statute, but I am not 
required to détermine this finally at this time. If, then, this court 
must détermine, as such seems to be the requirement of the law, the 
location of a crossing over defendant's tracks for this electric road, I 
feel constrained to say from the report of the engineers and the évi- 
dence in the case that such crossing should not be fixed or allowed at 
the point asked for by the electric company. Without discussing the 
évidence, it clearly shows that such crossing would be very danger- 
ous to the railroad and to the public ; that it would be very expensive to 
both roads, would very greatly impede the railroad company's neces- 
sary opérations, and can be avoided. So far as crossing at First street 
is concerned, I think it practicable, but undesirable. far better than 
the one sought, however. As it is tendered free without conditions, it 
would require no further investigation on the part of this court to fix 
its character. My deliberate judgment would favor the overhead 
crossing some 300 or 350 feet beyond the one asked for by petitioner, 
and, if it is desired by the petitioner to investigate this one further, I 
will retain the cause for a reasonable time to enable them to do so, or, 
if desired, I will require report thereon to be made by engineers. 
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MAÇON GROOERT CO. et al. v. ATLANTIC C. I/. R. 00. et aL 
(Circuit Court, S. D. Georgla, W. D. July 29, 1908.) 

COUKTS — JURISDICTION OF FeDEEAL COUETS — INTERSTATE COMMERCE— STJIT TO 

Enjoin Rate by Carkieb. 

A fédéral court o£ a district of which tlie complainants are Inliabitants 
has jurisdiction of a suit to enjoin several railroad companies, wlio are 
members of an association, from putting into effect an alleged unlawful 
rate on ail food commodities shipped in Interstate commerce within the 
terrltory in which such district Is situated, althongh none of the défend- 
ants are citizen a of the state, where they opéra te roads in the state and 
district, and are found and served therein. 

In Equity. Suit for injunction. On pleas to the jurisdiction and 
demurrers tiiereto. 

w. A. Wimbish, Edgar S. Watkins, and Alexander Akerman, for complain- 
ants. Henry L. Stone and Ed. Baxter, for respondent Louisville & N. R. Co. 
Claudian B. Northrop and Sanders McDaniel, for respondent Southern Ry. 
Co. and Cincinnati. N. O. & T. P. R. Co. George B. Elliott and Robert C. 
Alston. for respondent Atlantic C. L. R. Co. Claude Waller, J. D. B. De Bow, 
and John L. Tye, for respondent Nashville, C. & St. L. Ry. Co. Ed. Baxter 
and Sidney F. Andrews, spécial counsel for ail respondents. 

SPEER, District Judge (orally). Tliis is an exceedingly interesting 
question, and, upon- its proper and final détermination, a great deal 
looking toward the settlement of controversies between the shipping 
public, and the great lines of transportation, must dépend. The aver- 
ments of the bill are of the most significant character. It is charged 
that through a great freight association, called the Southeastern 
Freight Association, the respondent corporations hâve entered into an 
unlawful combination in restraint of the business of transportation, by 
means of which the staple commodities, upon which the very life of the 
people must dépend, are necessarily and largely enhanced in price. It 
is alleged that this is done in an unlawful manner; that the increase 
is to go into effect immediately ; that the damage to innumerable pur- 
chasers of goods throughout the territory aiïected will be irréparable ; 
that the complainants and ail in like case standing hâve no recourse 
save by application to the court of equity having jurisdiction. 

It is true that in this case the illegality of the alleged increase in 
rates must necessarily in large measure be determined by the fédéral 
law. The legality or illegality of the alleged combination in restraint 
of trade must be determined by the same law, and it seems to be con- 
ceded that, generally speaking, this court would not hâve jurisdiction 
of thèse questions finally, except under conditions which do not exist 
hère; that is to say, the court can only for final détermination enter- 
tain the fédéral question in the district of which the défendants are 
inhabitants. But to my mind this case présents this aspect, if the 
averments of the bill are taken as true. Hère is a threatened and immi- 
nent violation of the fédéral law, of the gravest character to a large 
number of people, not to the public, but to many. The injuries, the 
conséquences of which are described, will take efïect on the Ist of Au- 
gust. There is no time, this being the 29th of July, for thèse people 
to hâve protection, or seek recourse elsewhere. They are entitled to 
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relief, if the averments are true. "Ubi jus ibi remedium." Wherever 
there is a wrong-, there is a remedy. Now, if this increase of rates is 
unlawful, as it is alleged to be, if in point of fact thèse people who 
bring this complaint are to be made to suffer irréparable injury by the 
action of the respondents, they ought to hâve the right somewhere, be- 
fore some tribunal under our System, to protect themselves from the 
wrong and the injury. That it is irréparable, if the charges of the bill 
are true, there can be no doubt. An illustration in point is the Tift 
Lumber Rate Case, 306 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 1124 
There was a case where similar charges — arbitrary and unreasonable, 
it was alleged — were imposed upon the shippers. The decree was 
granted upon the fullest considération. It was determined by ail the 
courts having jurisdiction, and by the Interstate Commerce Commis- 
sion, that those rates were arbitrary and illégal. It was affirmed by the 
Suprême Court of the United States. The railroads, through their dis- 
tinguished représentatives, had in open court promised to pay back to 
the shippers the amounts thus exacted, in case this court would vvith- 
hold the injunction, and the case should fînally be determined against 
them. And yet now we see the shippers are driven to multitudinous 
proceedings in other cases, and delayed year after year, until their 
substantial rights will apparently be frittered away by the costs of 
litigation. This is a grave wrong to the shippers. It is a wrong de- 
fined explicitly by fédéral law, but also denounced by the common 
law, but the only adéquate remedy is in equity. What would be 
the condition of thèse shippers before the court, if their charges are true 
hère, if thèse increased rates should be imposed by the railroad com- 
panies? They must pay the exactions, however unlawful. They may 
then go to the Interstate Commerce Commission, perhaps thence to 
the Circuit Court of Appeals, and thence to the Suprême Court of the 
United States, with ail that law's delay, whlch is classed by Shakes- 
peare with "the proud man's contumely, the insolence of office, the 
pangs of despised love, and ail the spurns which patient merit of the 
unworthy takes." In the meantime the combination of railroads would 
hâve the use of money thus unlawfully exacted from the people. Ail 
of this thèse merchants would endure, and in this southern country, 
which is little able to bear it. Why? Because no court has been 
found which can stay the wrong and prevent thèse calamities to the 
people, because there is no jurisdiction in any court created by the 
people which can avoid thèse calamitous results ? I do not believe that 
.such is the condition of our law. I think that in view of the gênerai 
policy of the laws of the United States on this great subject with 
which our people are grappling, and the wrongs which they are at- 
tempting to redress — ail I think in a spirit of fairness and justice to the 
great lines of railway transportation, a spirit which I am sure inspires 
the breast of this court — there is such a tribunal and such a remedy. 
I think that we hâve jurisdiction over thèse railroads, which corne in- 
to the Southern district of Georgia, and carry on their business hère. 
They are found hère. They remove their cases to thèse courts on ac- 
count of their nonresidence when parties sue them. They hère bring 
writs and actions against résident citizens of the state. They hère 
163 F.— 47 
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sue out injunctions against state action taken to decrease their rates. 
But they deny the jurisdiction when its efficacious remédies are sought 
in behalf of the same classes against whom they often invol<e the 
power of thèse courts. This is the district of the complainants' rési- 
dence, and the défendants, having been found in that district, may be 
there sued. They cannot plead that they are nonresidents for the 
purposes of the litigation hère, and yet corne into this territory, and 
control the price of everything upon which the comfort and the very 
life of the people dépend, so far as transportation is concerned, and 
then deny the right of those wronged to be heard. I think that the 
averments of the biU demand additional inquiry. 

I will say now to counsel that if the facts of the case are proved, as 
they insist they will be, so far as the court is at présent advised, it will 
proceed to retain this bill for injunction until they can make proper 
application to the Interstate Commerce Commission, and there hâve 
the question determined as to whether or not this increase is reasonable. 
The railroads then will hâve no reason for delay. They will "post 
with quick dexterity" for final judgment. The court will not, as at 
présent advised, proceed to final decree in this case, at least until that 
trained, expert, and responsible body, charged with the spécial duty, 
shall pass upon the issue hère. I will sustain the demurrer to the plea, 
and thus intimate that, if complainants do not in a reasonable time go 
to that department of the government specially charged, the court will 
dispose of the case. I sustain the demurrers, and overrule the pleas 
to the jurisdiction, construing the pleas and the averments of the de- 
murrers and the bill together. 



MAÇON GROCERT CO. et al. v. ATLANTIC C. L. R. 00. et al. 

(Circuit Court, S. D. Georgia, W. D. August 1, 1908.) 

Caeeiees — Interstate Commerce — Poweb of Courts to Enjoin Enfoecement 
OF Rates. 

The power glven to the Interstate Commerce Commission to détermine 
the reasonableness of rates and establish maximum rates by Interstate 
Commerce Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 (U. S. Comp. St. 1901, 
p. 3105), as amentled by Hepburn Act June 29, 1906, c. 3591, § 4, 34 Stat. 
689 (U. S. Comp. St. Siipp. 1907, p. 900), does not deprive a fédéral court 
of equity of jurisdiction to enjoin the putting into efCect of an Interstate 
rate which is shown or admitted to be arbitrary, unreasonable, and unjust 
and to hâve been adopted throtigh a combination in restraint of iuterstate 
conmierce, mitll such rate can be passed on \\' the commission, where ir- 
réparable in jury would resuit to complainants and others affected by such 
rates if they should be put In force. 

In Equity. Suit for injunction. 

The complainants are wholesale dealers In grocerles, food products, and llke 
commodities in several towns aud cities withln the territorial jurisdiction of 
this court. The respondents are certain railway companies organized and 
existing under the laws of states other than Georgia, but whose lines extend 
throughout the state, and Into the division and district of this jurisdiction. 
The respondents are common carriers engaged in Interstate commerce. They 
transport grain, flour, grain products, hay, méats, corn, and many other 
Btaple commodities from Ohio and Mississiiipi river crossings from Nashville, 
Tenu., and other points made with relation thereto, to what are termcd 
"soutbeastern points of destination." The latter expression includes ail points 
of delivery withln the states of South Carollna, Georgia, Florida, and a large 
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part of Alabama. The respondents, It Is charged, are members of what Is 
termed the "Southeastern Freight Association," and tliis organization con- 
stitutes an illégal combination in restraint of Interstate trade, for the promo- 
tion of monopoly, and for the destruction of falr compétition among carriers 
engaged In that trade. The respondent railway companies, It is aJleged, by 
concurrence of action, and through the médium of thls Southeastern Freight 
Association, can and do fix and maintain rates for transportation of freights 
from Ohio and Mississippi river crossings to destinations in the states of 
Georgia, Florida, and South Carolina. One of the respondents, the Louis^ 
ville & NashvlIIe Railway Company, bas continuons Unes from Cincinnati, 
Louisvllle, Evansvllle, St. Louis, Memphis, and NashvlIIe to Atlanta. ' As 
one of the lessees of the Georgia Railroad, this respondent bas entrance Into 
Athens, Maçon, and Augusta. The Nashville, Chattanooga & St. Louis Railway 
maîntains and opérâtes a through Une from the Ohio river at Paducah, Ky., 
and from the Mississippi river at Hickman, in the same çtate, and at Memphis, 
via Nashville, to Atlanta. Another respondent, the Atlanta Coast Line Rail- 
road Company, is also a lessee of the Georgia' Railroad, and has direct con- 
nection wlth the Louisvllle & Nashville and the Nashville, Chattanooga & St. 
Louis. Over Its own lines of railway it reaches many Important destinations 
in south Georgia and Florida. Another respondent, the Southern Railway, in 
connection with the Cincinnati, New Orléans & Texas Pacific Railway, main- 
talns and opérâtes through lines from Cincinnati, Louisvllle, and St. Ix)uis 
to Atlanta. Maçon, Columbus. and other Important points within the state of ■ 
Georgia. The Nashville, Chattanooga & St. Louis Railway Company is owned 
or controlled by the Louisville & Nashville Railroad Company through the 
ownership of a majority of ita capital stocls. The Atlantic Coast Line Com- 
pany, a holding company, organized under the iaws of the state of Connect- 
Icut, owns or controls both the Louisville & Nashville Railroad Company and 
the Atlantic Coast Line Railroad Company. 

The Cincinnati, New Orléans & Texas Pacific Railway Company Is owned 
or controlled by the Southern Railway Company, through the ownership of 
stock or otherwise, and is practically a part of the Southern Ralhvay System. 
The lines of the companies enumerated are ail, by virtue of their location, 
naturally compétitive. There is no other railway System wlth its own Unes 
exteuding from Ohio and Mississippi river crossings from Nashville, Ten- 
nessee, and points made with relation thereto to destinations in the statea 
of Georgia, Florida, and South Carolina. Because of the advantages afford- 
ed by their continuons and controlled Unes, the Southern Railway System 
and the Atlantic Coast Line System can and do fix and maintain the rates 
between Nashville, Ohio, and Mississippi river crossings, and relative pointa 
to ail points of destination in the southeastern territory mentioiied. 

It is charged that any combination, agreement, or understandlng between 
thèse naturally compétitive lines, whereby rates are advanced and maintained, 
is in suppression of compétition. 

In the year 1904, and prior thereto, there was much discontent wlth the 
rates of freight from eastern and western points of origin to Atlanta and oth- 
er relative points, including many cities of middle and southern Georgia. 
Shippers and interested parties sought of the carriers a réduction of rates, 
and as a resuit a citizens' committee was appointed by the city couneil of 
Atlanta to confer with a committee of traffle officiais of railway lines initial 
at that city. The whole body of rates from eastern and western points of 
origin was discussed, and a gênerai readjustment resulted from conférences 
in November and December, 1904. The following réductions from Ohio and 
Mississippi river crossings to Atlanta were voluntarlly accorded by the rail- 
roads: Class B, 2 cents per 100 pounds; class C, 2 cents; class D, 2 cents; 
class F, 4 cents ; fleur In saeks, 2 cents ; f resh méats C. L., 2 cents. Similar 
réductions were also made to Maçon, Columbus, and other points relat^ed in 
rates to Atlanta. It was agreed between the traffic officiais of the railroad 
companies and the Citizens' Committee that the reduced rates were just, rea- 
sonable, and compensatory. The companies then prepared and issued, ef- 
fective February 1, 1905, their freight tariff incorporating thèse reduced rates, 
in which, it is charged, each of the respondents to the bill Joined and con- 
curred. Thèse reduced rates thus put into efCect hâve since been maintained, 
under them a large and gi-owlng traffic has moved, and they were satis- 
factory to the shippers and remimerative to the carriers. I>urlng the years 
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in whlch they hâve been malntalned business and trade conditions became ad- 
justed to the présent rates, and ail parties Interested bave prospered there- 
under. 

Some tlme prier to the Ist of June, 1908, certain of thèse carriers began a 
concerted movement for au Increase of the rates establlshed as described. It 
was essentlal for the two great controlling Systems to unité in the proposed 
Increase. In order to accomplish thls, the Intervention of the Southeastern 
Freight Association was sought and employed. As a resuit the Loulsville 
& Nashville, the Atlantic Coast Line, and the Southern Railway, composing 
the two naturally competing Systems, joined in a déclaration. This they 
flled with the Southeastern Freight Association. It declared that on August 
1, 1908, they would make effective an advance In rates on fresh méats, grain 
products, hay, and packing house products from the produeing points above 
mentioned to southeastern points. Thèse commodlties are classlfled by the 
Interstate Commerce Commission as "B," "C," "D," and "F." In class B 
are sait méats In bulk, ham, Bhoulders, sldes, pigs' feet, beef, pork, tripe, 
sausages, canned méats, fish, lard substltutes, or compounds, cooking nils, 
products of cottonseed oil or cocoanut oll, and other related articles. On ail 
products of thls class the respondents propose an Increase in the charges of 
transportation of 3 cents per 100 pounds. Class O Imports flour. If not other- 
wise speclfled. In sacks. On the actual weight of thls commodity the car- 
riers notify the shipping public of an advance over présent rates of 2 cents 
■per 100 pounds. Class D includes such articles as beet pulp, bran, shorts, 
llnseed cake, cereaiine (used for brewlng), kaffir corn, corn eobs, cotton 
stalks, excelslor, the fiber of cocoanut and palmetto, animal and poultry 
food, brewers' grain, grain In sacks, corn, oats, rye, wheat, hay, fodder, straw, 
husks, shucks, malt, meal of varions klnds, mlddlings, oatmeal, palmetto or 
palm leaves, peas (cow, clay, or fleld), peanut cribble, flour, grlts, bran, hulls, 
rlce (crystal or prepared), rough rlce, rlce pollshed (bran, chaff, and mlddling). 
sea grass, sea weed or sait hay, seed cotton (car load), shavlngs, wood, not 
otherwlse speclfled, pressed in baies. On ail articles of class D the pro- 
posed Increase is 2 cents per 100 pounds. In class F are to be found the 
Important articles of flour in barrels and half barrels and grits in barrels. 
Class F, If the respondents' purposes are made effective, will pay an increase 
of 4 cents per barrel. Fresh méats will pay an Increase of 3 cents per 100 
pounds ; grain and hay, 2 cents per 100 pounds ; grain products, 2 cents ; and 
packing house products, 3 cents. 

The Southeastern Freight Association, through Its ehalrman, Mr. E. II. 
Hinton, on June 26, 1908, sent out its manifesto, termed "Information Issue 
No. 51T," whlch announces the purpose of the défendant companies and of 
the Central of Georgia Eailway Company (whlch Is not a party to thls blll) 
to "advance présent rates" on the commodities and In the amonnts heretofore 
described. The manifesto, or "Information Issue," also exprct^sly supersedes 
the Southeastern Freight Tariff and Information Issues in couflict thorewith. 
It is careful to state that each company acts separately for itself ; and with 
equal care states that the rates, rules, and régulations In this tariff are the 
"separate" rates, rules, and régulations of each of the carriers named and their 
connections. It will be observed, however, that there is strlking unanlmity 
In the rates. They are communlcated to each of the separate Unes by the 
ehalrman of the Southeastern Freight Association; and it Is charged that 
this effiectlvely suppresses compétition, and forces ail Connecting carriers either 
to agrée therein, or glve up the trafflc. Ail Interested Unes did concur, acting 
In thls regard through the agency of the Southeastern Freight Association. 
Subsequentiy the Loulsville & Nashville and the Southern Railway flled with 
the Interstate Commerce Commission their freight tariffs, embodylng the ad- 
vances In rates above mentioned, and gave notice that said tarlfCs would be- 
come effective on August 1, 1908. In each of thèse tariffs practlcally every 
Interstate Une joined as a participating carrier ; the partlclpatlng Unes being 
73 In number. The machinery by whlch the Southeastern Freight Associa- 
tion — alleged to be an unlawful combination in restraint of trade — reaches 
Its effective conclusions, is set forth in the blll. It is charged that the ad- 
vance In rates Is the direct ontcome of understandings and agreements In 
suppression of compétition and in unlawful restraint of Interstate trade accom- 
plished through thls machinery; and that the acts of such combination ia 
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advanclng rates are the resuit of a consplracy, which Is unlawful, as well at 
common law as under the statutes ol the United States. 

The proposed advance will affect commodities of prime utility and daiiy 
necessity. The complainants and aii dealers in the southeastern states depeiu' 
very largely for supplies of thèse commodities upon producing territory reacli- 
ed over the lines on which the advanced rates will be demanded. The com- 
plainants contend that commodities of this character are entitled to as low a 
rate as may be consistent with a falr retum to the carrier for the transporta- 
tion rendered, and that the advanees will seriously disturb existing trade re- 
lations, causing losses to complainants and other dealers, and an increase In 
the cost of living to the consuming public. The staple articles affected are 
necessarily and properly sold by the complainants upon a small margin of 
profit, and the gains resuit from the large volume of business. It is esti- 
mated that the proposed advance will represent a charge or tax to the dealers 
in the State of Georgia of not less than $500,000, and probably exceedlng $1,- 
000,000 annually. The consuming public will be forced to bear some portion 
of the additional tax represented by the proportional increase in the price. 
While considérable traffic will continue, the Increased rates will inevitably re- 
strict its volume, reduce the business of complainants and other dealers, and 
deprive the public or some part thereof of the ability to purchase and use thèse 
commodities, to the Irréparable loss and injury of complainants and others 
similarly situated, and to the préjudice of the public interest. The légal 
remedy, it is stated, is inadéquate, for the reason that there will be a con- 
stantly recurring grievance incapable of pecuniary estimation. The enforce- 
ment of the right of réparation in damages will brlng about a multitude and 
multipllcity of sults. It is not a compensatory charge to fairly meet the cost 
and value of the services to be performed by the défendants and other car- 
riers, but the advance is an arbitrary and unlawful exaction. The voluntary 
establishment of reduced rates foUowing the Atlanta conférences, and the 
maintenance of thèse rates for more than four years, is alleged to be an ad- 
mission and déclaration on the part of the carriers that such rates were 
reasonably hlgh and compensatory under normal conditions. The carriers 
prospered until the flnancial panle of October and November, 1007. While 
there was some loss then, ail lines and classes of business and industry also 
lost. Now, there is a decided advance in the prosperity of the country, and 
the net earnings of the défendants and other carriers in récent months hâve 
largely increased. In some cases showing net earnings exceedlng those of cor- 
responding months of the preceding year. But the carriers hâve no right to 
take advantage of an abnormal condition, which is necessarily transitory, nor 
to make advanees in rates upon commodities, which are the necessities of 
daily life. 

Following thèse averments, the complainants pray that an Injunctlon pendente 
lite shall be issued, and that the défendants and each of them shall be tem- 
porarlly restrained from putting into effect the proposed increase of rates, to 
be made effective August 1, 1908, from Ohio and Mississippi river crossings, 
and points made in relation thereto, to ail points in the state of Georgia af- 
fected by said advance; and that, upon the final hearing, a decree perpetually 
enjoining sald advance may be made effective. Discovery is prayed, in order to 
obtain certain évidence, in the possession of the défendants, to prove certain 
averments of the bill. There is a prayer for gênerai relief, and the usual 
prayer for process. The bill is properly verifled. 

On Saturday, the 2Lith of July, the bill was presented for the considération 
of the court. A teraporary restraining order was then issued, but the hearing 
thereon was flxed for the ensuing Wednesday, the 29th Inst, in order that the 
facts migUt be heard, and, if possible, the matter in issue determined before 
tlie date fixed for the advance of rates. The hearing began on the morning 
of the 29th, and was concluded about noon on the 30th. In view of the im- 
portance of the Issues involved, the court took a short time for considéra- 
tion. ♦ 

The respondents flrst interposed pleas to the jurisdiction. Thèse were over- 
ruled upon the grounds stated in the oral opinion (a report of which may be 
found in the record), except as to the plea of the Cincinnati, New Orléans & 
Texas Pacific Railway Company. Since this company had not been actually 
served, the court took its plea under considération; and, if service is not 
promptly effected, no order affecting Ita interests will be granted. 
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The respondents flled no answer, and Introduced no proof whatever, but re- 
Ued solely upon a demurrer, sigiied by the solicitors for ail of the défendants. 
This may hâve the effect of waiving their pleas to the jurisdlction, in se far 
as they relate to the contention that the respondents can only be sued in the 
circuits or districts of whlch they are Inhabltants. The demurrer, however, 
dénies the jurisdlction of the court as a court of equity, dénies that there 
Is equity in the bill, Insists that It Is not compétent for the complainants to 
ralse any question as to the rates of Interstate transportatlon, unless some rep- 
résentative of the public is a party to the record, or unless the Interstate 
Commerce Commission bas passed upon the rates. The demurrer also allèges 
that there is an adéquate and complète remedy at law. Thèse grounds are 
ampllfled in several paragraphs. 

In support of the averments of the blll, certain affldavlts and other docu- 
mentary évidence were offered. A printed copy of the record in the Suprême 
Court of the United States in the case of Southern Railway Company v. Tift 
and Others, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 1124, was also offered, 
in order that the court mlght understand the character of the Southeast«rn 
Freight Association, and the methods by whlch advances afCectiug Interstate 
trade were made by the railways comblnhig to form that association. This 
record contaiued the charter and other documentary évidence, used before 
this court at a former hearing in the Tlft Case, relating to this association. 
No objection was made to the use or competency of such évidence in the 
présent hearing. 

Objections were made to the competency of certain documentary évidence 
offered by the complainants. The court holding that the objections went rather 
to the sufflcleney than the admissibility of the testimony, no exceptions were 
noted to the rulings admitting such évidence. The only exception was made 
to the ruling of the court sustalnlng the demurrers of complainants to the 
respondents' pleas to the jurisdlction. 

The respondents declined to introduce proof of any sort. Since, therefore, 
the évidence presented by the complainants bas not been In any manner con- 
tradicted or explained, It must be taken as true. The proof offered was sub- 
stantially as follows: 

The complainants first Introduced certain évidence as to the conditions un- 
der whlch the présent rates sought to be advanced came Into existence. Mr. 
W. B. Newill testified by affidavlt that he was a member of a joint conférence 
committee, whlch was appointed by the mayor of Atlanta to confer with repré- 
sentatives of the Nashvllle, Chattanooga & St. Louis Railway Company, the 
Southern Railway Company, and other carriers. A conférence took place at 
the Piedmont Hôtel, in Atlanta, during the months of November and Decem- 
ber, 1004. Mr. Oglesby, the chalrman, for the city council and in behalf of 
îhe manufacturlng and jobblng interests of Atlanta, stated their grievances 
to the représentatives of the railroads. Among the causes of complalnt were 
the excess rates which were charged Atlanta merchants over those charged 
to merchants in Birmingham, Ala. The negotiatlous proceeded, and on De- 
cember 6th Mr. J. M. Culp, an officer of the Southern Railway, reported the 
resuit, in part as follows: 

"It was the consensus of opinion that the réductions to Atlanta from the 
West would carry with them corresponding réductions to thèse points, which 
bave been specially related to Atlanta, such as Maçon, and Athens, and Ap- 
gusta, and Columbus ; and, that the rates from the East to Atlanta being re- 
duced In Une with the réductions from the West to Atlanta, there would be 
some réductions to some points in the southeast. To some of the points in the 
southeast, from the east, the réduction would not be as great as the réduc- 
tion to Atlanta. * * * Now, to Intermediate points, there are some points, 
compétitive points, to which the rates bore a flxed relation to the rates to 
Atlanta, or some other point that in itself has a flxed relation to Atlanta, and 
those would be correspondingly reduced." 

Another oflicer stated the concession determined upon by the officiais of the 
railway companies: 

"The réduction proposed on first class is nlne cents. The réductions are not 
uniform throughout the first six classes ; the réduction on slxth class being five 
cents, and on third class only three cents. The uniform réduction on méat, 
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grain, and flour Is two cents per 100 pounds. The rates proposed from Cin- 
cinnati, Louisville and the other Ohio river crosslngs on the first six classes 
are proposed on the first six classes from Baltimore. • * * " 

Mr. Culp, of the Southern Railway, then added that a revision of rates In 
Une with thèse réductions would be made throughout the commodity list, and 
said: 

"I don't think there is any doubt but what there wlll be a réduction made on 
a considérable number of those commoditles. * * * " 

Mr. H. F. Smith, the représentative of the Nashville, Chattanooga & St. 
Louis Railway, then stated before the conférence comnilttee: 

"I would answer that, with the permission of my associâtes, by saying that 
those interested in the Atlanta rates reached a compromise with those not 
having direct interest in the Atlanta ratées. I refer to other carriers, carriers 
wbose paramount interest was with other coramunities. Thèse figures that 
we submit hère to you vvere considered by those other interests, representing 
those other eommunltles, and concurred In." 

The bases upon which the rates were put In as the resuit of the Atlanta 
conférence Mr. Newlll further testifled were fully considered by the hlghest 
oflScials of the roads at their représentative meeting. It was estimated that 
the amount of flour, hay, grain, and mill feed comlng to Atlanta alone was 
about 12,000 cars of 20 tons each per annum. The new rates were made ef- 
fective February 1, 190.5. 

Eïtraets from "Poor's Manual of Rallroads," which It was testifled is an 
authoritative treatise on the subject, were then introduced. Thèse ail tended 
to show that the défendants were grouped, as the bill alleged, into two great 
Systems, the one coutrolled by the Southern Railway Company, and the 
other by the Atlantic Coast Llne Company, and that the Unes of the défend- 
ants extended throughout ail the terrltory dcscrlbed in the bill. 

Mr. H. T. Moore testifled in an aflSdavit that he is the trafflc manager of the 
Atlanta Frelght Bureau, and is familiar with frelght rate tariffs. He has ex- 
amined the frelght rates which were of force prior to January 1, 1905, and 
the Atlanta conférence, the rates made effective thereafter on February 1, 
1905, which are the présent existing rates, and the rates proposed to becom« 
effective on August 1, 1908. He makes a comparlson of thèse rates from cer- 
tain Ohio river crosslngs, viz., Cincinnati, l'^ansville, and Louisville, to Al- 
bany, Cordele, Dublin, Maçon, Valdosta, Atlanta, Athens, Columbus, and Rome, 
ail of which wlll be affected by the proposed increase. To the city of Maçon 
for the commoditles included in Class B the rate prior to 1905 was 37 cents 
per 100 pounds ; the présent rate is 35 cents, and the proposed rate is 38 cents, 
showlng an advance of 3 cents per 100 pounds above the frelght now pald by 
the complalnants, and 1 cent per 100 pounds above that pald in 1904. For 
classes and F the rates wlll revert to those pald in 1904, but thèse wlll be 
an advance above the présent rates of 2 cents, 2 cents, and 4 cents for the 
respective classes. For Valdosta merchants there wilJ not only be advances 
of 3, 2, 2, and 4 cents for classes B, C, D, and F, above the présent rates, but 
for classes B, C, and D an increase of 1 cent per 100 pounds above those paid 
before the Atlanta agreement. For Atlanta merchants the increase over the 
présent rates wlll be 3 cents for Class B, 2 cents for C, 2 cents for D, and 4 
cents for F, and for Class B the proposed ads'ance is 1 cent per 100 pounds in 
excess of the freight pald In 1904. For Athens merchants there wlll be the 
same increase of 3, 2, 2, and 4 cents above présent rates, and 1 cent for Class 
B, and for Columbus and Rome merchants the same advances. In shipments of 
fresh méats for ail of thèse cities the increase is 3 cents per 100 pounds above 
présent rates, and 1 cent per 100 pounds above those effective In 1904. The 
frelght on flour in sacks is increased 2 cents above the présent cost, and for 
Valdosta 1 cent per 100 pounds over that in 1904. There are the increa.«es 
which the complalnants contend are illégal. 

A report of certain proceedings before the Railroad Commission of Georgla 
was presented, and extracts were read, showing the relative gross and net in- 
comes of the Southern Railway for the months of March. April, and May, 
1908, as compared with the eamings for the same months of 1907. Mr. J. M. 
Oulp of the Southern Railway was questloned by Mr. Callaway of the Rail- 
road Commission of Georgla. For March, 1908, he said the net eamings were 
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$1,067,000, and for March, 1907, $813,000, showlng two hundred and odd thou- 
sand dollars Increase. For April, 1908, the net earnlngs showed an Increase 
of $339,000 over those for April, 3907, and for May an increase of $90,000. 
Thèse results he said were accomplished by a drastlc réduction of expenses; 
tliat the year ending June 30, 1907, while the greatest gross year, was not the 
greatest net year of the company, and that it was exceeded by the year 1908. 
Mr. Culp then stated that the net earriings of the railway in Georgia showed 
a decrease in July, 1907, of $89,500 ; in August, $90,300 ; in September, $51,500 ; 
in October, $92,000 ; In November, $68,000 ; in December, $82,500 ; in January, 
1908, $76,000; in February, $55,000; in March, the small decrease of $1,146; 
and in April an increase of $24,000. Thèse statistlcs it is contended show 
that the financlal conditions whlch grew ont of the récent panlc are rapldly 
improving, that the eamings of the défendants are Increasing, and do not 
justify the imposition of sueh burdens on complainants and the public as are 
attempted by the proposed advances. 

Cumulative évidence was offered on thls Une, In the nature of extracts from 
the financial news published by the "Atlanta Journal," giving the quotations of 
the stocks of the différent défendant companies for the 15th day of each 
month, beginning with July 15, 1907, and ending July 15, 1908. A brief sum- 
ming up of the statemeuts in this affidavit shows that the quotations of At- 
lantic Coast Llne preferred stock on July 15, 1907, was 98; in August, 77%; 
September, 82 ; October, 70% ; November, 64% ; December, 65% ; January 15, 
1905, 721/2; February, 63; March, 65; April, 73; May, 90; June, 90; and July, 
92. For LouisvlUe & Nashville preferred the quotations for thèse months 
ran, respectlvely: 117, 104, 108, 100%, 93%, 90, lOOys, 89%, 96%, 99, 109%, 
107%, and 108%. For Southern Railway common stock: 20%. 16%, 15%, 
11%, 12, 12%, 10%, 9%, 11, 13%, 17%, 17%, 17%. For Southern Railway pre- 
ferred: 50, 55%, 46, 37%, 39%, 35, 31%, 29%, 39%, 44%, 45%, 45%. Thèse 
figures indicate that, while the stocks of thèse companies showed great de- 
pression during the late fall and winter under the effects of the panic through- 
out the eountry, their value during the last three months has rapidly increased 
to a normal condition. 

In further proof of their contention that the proposed increases are arbi- 
trary and not justified by business conditions, extracts were introduced by the 
complainants from "The Commercial & Financial Chronicle," published by 
William B. Dana Company of New York, and swom to be a reliable flnanclal 
journal, whose statements are accepted as correct by stockbrokers and the 
public generally. By this the range of priées and the sales of the stocks of 
the respective défendants were shown for différent periods in 1907 and 1908. 
For the Atlantic Coast Line Railroad the lowest price of 59% for 1908 was 
on March 2d; while the hlghest price of 96 was on July 21st. For 1907 the 
price was as high as 133% in January, but it went to as low as 58 in Novem- 
ber. On Friday, July 24, 1008, the lowest price was 94, and the highest 95, 
while for the week ending on that day 4,035 shares were sold. For the Louis- 
ville & Nashville Railroad Company thèse statistlcs show that the lowest 
priée of its stock for 1908, 87%, was on February 19th, and the highest price 
of 113 was on May 19th. For 1907 it went as high as 145% in January, but 
dropped to 85% in November. During the week ending July 24tli the priées 
ranged from 107% minimum to 111% on July 23d, while 12,000 shares were 
sold. For the Nashville, Chattanooga & St. Louis the lowest price of stock 
for 1908, 97%, was on January 2d, and the highest price of 120 was on July 
24th. For 1907 it went to 147 in January, but fell to 97 in December. One 
hundred shares were sold for the week ending July 24th. For Southern pre- 
ferred the lowest price for 1008, 25%, was on March 5th, and the highest 
of 50%, on July 21st. For 1908 the lowest, 29%, was in November, and 
the highest, 94%, as in the case of the other companies, was in the open- 
ing of that year in January. During the week stated 36,800 shares of 
what is termed "common stock," and 10,075 shares of preferred stock, were 
sold. This data ail tends to show a graduai increase of the stocks from No- 
vember of last year, when they reached their minimum value. For ail of 
thèse companies save one the maximum priées of their stocks were reached 
during the week prior to this hoaring, and the last week for which the sta- 
tistlcs of this journal hâve beeu compiled. For the Douisville & Nashville, 
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■while the maximum of 113 was reached in May, yet on July 23d the price was 
111%, and on July 24th, 110, only a few points below the maximum attained 
during thls year. 

As slgnificant of tlie gênerai improvement of financial conditions throughout 
the country the complainants submitted data showing the bank clearings of 
the large clties in différent sections. Thus New York, Philadelphia, and Pitts- 
burg are classed among the "Middle Group." The figures for this group show 
a decrease of 9.1 per cent, in the returns for the week ending July 18, 1908, 
from those of the same week in 1907. The "New England Group," Including 
Boston, Hartford, New Haven, and other clties, shows a decrease of 3.5 per 
cent. ; the "Western Group," including Chicago, Cincinnati, Cleveland, and 
others, a decrease of 2.7 per cent. ; the "Pacific Group," including San Francis- 
co, Los Angeles, Seattle, Portland, and others, a decrease of 13.2 per cent ; an- 
other "Western Group," including Kansas City, Minneapolis, St. Paul, and 
Lincoln, a decrease of 3.8 per cent. ; and the "Southern Group," including St. 
Louis, is'ew Orléans, Louisvllle, Atlanta, Savannah, Maçon, Columbus, Mem- 
phls, Nashville, Mobile, Birmingham, and practically ail our large Southern 
clties, a decrease of 7.6 per cent. For the entire country, the average decrease 
In clearing house returns over last year îs 7.8 per cent. 

Illustrative of the earnings of the défendant railways, the certificate of the 
secretary of the Railroad Commission of the state of Georgia was Introduced. 
The Western & Atlantic Railroad, of which the Nashville, Chattanooga & St. 
Louis Railway Is a lessee, and the Louisville & Nashville Railroad has track- 
age rights, from July, 1907, to May, 1908, inclusive, made a net profit of $633,- 
907.76, and for the same months of 1906 and 1907 $592,475.31, and for the 
same months of 1905 and 1906 $625,792.06. 

Mr. W. E. Small, gênerai manager of the A. B.. Small Company, one of 
comijlainants, testlfied that he is a Wholesale dealer in hay, grain, flour, méats, 
and other articles on which the advances in rates are threatened. He has 
made a careful estimate of the extent to which the advances wlll afCect his 
business on the basis of the volume of business transacted by the company 
In 1907. The increased rates which his company will hâve to pay per annum, 
If the advances are made effective, wili be $4,619.72. He estimâtes that the 
total amount of advances which would hâve to be paid by the merchants In 
the City of Maçon would be $65,000, and in the state of Georgia $750,000, per 
annum. Following the Atlanta conférence In 1905, and the subséquent decrease 
of freights, he says that a large tralHc has moved, and conditions hâve become 
so adjusted to the trade that to change the présent rates would dlsturb trade 
conditions and existlng contracts based on those rates, and cause a s'erlous 
loss both to consumer and dealer. The margin or profit to the dealer in the 
commodities afCected is very small, and, while It would be possible for him by 
increasiug the prlce to absorb a part of the increase In freight rates, and pass 
the same along to the consumer, it would be impossible, at least until condi- 
tions ad.iusted themselves, to absorb the entire Increase in thèse freight rates, 
and in this manner a large loss would ensue to the dealer and consumer. He 
States that the largest part of the supply of commodities to this state comes 
from points beyond the Mississippi and Ohio rlvers, and is aflfected by the 
threatened advance. While it Is true that following the financial panic In 
the fa 11 of 1907 there was a gênerai business dépression, trade In the com- 
modities aiïected is rapidly assuming a normal condition, and in the opinion of 
the déponent a vast amount of tonnage wlll move from the West to the state 
of Georgia. 

To the same efCect was the testlmony of Mr. R. C. Corbln, the manager of 
the 51acon Grocery Company in the city of Maçon. He estimâtes the loss of 
the company at $6,000 per annum, and of Maçon merchants at $35,000 per an- 
num, and of merchants throughout the state at $500,000. 

Mr. A. C. Wooley, of A. C. Wooley & Co., testified that In 1907 his company 
received 7,800,000 pounds of the products on which the proposed advances are 
sought to be made, and that he estimâtes the additional cost per annum at 
$1,560. Mr. Thomas E. Rogers, of Kelly Bros. Company, estimâtes the amount 
received by his firm at 13,685,927, at an increased cost of $2,737.18. Mr. Cône 
M. Maddox, of J. J. Maddox Company, states the quantlty at 5,000,000, and 
the amount at $1,000. Mr. R. W. Davis, of R. W. Davis & Co., at $1,000 ; Mr. 
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H. L. Adams, of Adams, Whitney Company, at $457.77 ; Mr. W. S. Duncan, of 
W. S. Duncan & Co., at 60,G6!),693 pounds, and $12,133.93 ; Mr. F. B. Cioleman, 
of McCord, Stewart & Co., at 23,429,536 pounds, and $4,685.81 ; and Mr. A. P. 
Morgan, of A. F. Morgan Grain Company, at 34,500,000 pounds, and $0,900. 
The complainants then closed. 

W. A. Wimbish, Edgar S. Watkins, and Alexander Akerman, for 
complainants. 

Henry L. Stone and Ed Baxter, for respondent Louisville & N. R. 
Co. 

Claudian B. Northrop and Sanders McDaniel, for respondent 
Southern Ry. Co. and Cincinnati, N. O. & T. P. R. Co. 

George B. Elliott and Robert C. Alston, for respondent Atlantic 
C. L. R. Co. 

Claude Waller, J. D B. De Bow, and John L. Tye, for respondent 
Nashville, C. & St. L. Ry. Co. 

Ed Baxter and Sidney F. Andrews, spécial counsel for ail re- 
spondents. 

SPEER, District Judge (after stating the facts as above). It is 
most significant that, while there were in attendance on the hearing 
at Mt. Airy, a large number of counsel and railway officiais of great 
expérience, extensive knowledge, and high rank, no sort of effort 
was made to contradict or explain any of the évidence offered by 
the complainants. The court was furnished neither with affidavits, 
oral testimony, nor explanations relating to the grave and serions 
complaints set forth in the complainants' bill and supported by proof. 
The respondents were content to rely on their demurrer, and the 
argument was restricted to the following points: First, that the 
court had no jurisdiction; second, that the Interstate Commerce 
Commission has no jurisdiction with regard to thèse rates; and, 
third, that, if the new rates were put into effect, it would merely 
restore the rates which existed prior to 1905, and that such rates are 
reasonable. The last point is a question of fact, not raised by an- 
swer or in any appropriate form. It does not appear in the record, 
nor, if the pleadings and proof justified a considération of this as- 
sertion, would it appear material to the présent inquiry at this stage 
of the case. 

A condensed statement of the case will, it is thought, suffice to 
ascertain the rights and responsibilities of the parties as they appear 
from the record. It is insisted that the court is without jurisdiction 
to stay the enforcement of rates confessedly imposed by a confessed- 
ly unlawful combination in restraint of trade which will in ail likeli- 
hood withdraw and withhold for many years from the resources of 
complainants many thousands of dollars thus exacted, and during 
ail of this time give the use of such sums to the respondents, with a 
conséquent disorganization of business, increase in the price of living, 
diminution in the profits of the manufacturer and producer, decrease 
in the purchasing capacity of the salary or wage earner, and a pos- 
sible paralysis of that recuperative movement which élevâtes and 
brightens the hopes of the people at this time. This contention is 
based upon the assertion that a circuit court of equity of the United 
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States has no jurisdiction to accord the relief, or any effective part 
of tlie relief sought by this bill. The proposition of the respondents 
is based upon a bold and unqualified déniai of any judicial power in 
this country to restrain any rate, however enormous it may be, levied 
for transportation in Interstate commerce, no matter how flagrantly in 
\ioIation of the Interstate commerce law, or the pénal statutes of the 
United States, that imposition may be. The position of the respond- 
ents is made clear by the following colloquy between the court and 
their counsel: 

"Jiidge Speer: Tou stated yesterday thèse shippers cannot sue In the state 
courts? 

"Mr. H. L, Stone: They cannot sue anywhere until the Commission has 
passed upon it. * ♦ * 

"Juâge Speer: You might then increase the rate 50 per cent, or to any 
amount and the shipper has no redress? 

"Mr. Stone: We may assume many impossibilities. 

"Judge Speer: Then the whole power is with the railroads, and the people 
are absolutely helpless? 

"Mr. Stone: Not at al], sir; I do not concède that Congress has prescribed 
thèse particular régulations to regulate commerce, and they must be regulated 
accordingly, and not otherwlse. A rate, so far as It Is Initial Is concerned, Is 
left to the carriers by Congress. Congress couid prescribe rates Itself, if It 
was desired to do so, if It was thought wise for ail of thèse carriers to observe. 
It delegated to the Commission the power on complalnt, after full hearing, to 
substltute a rate of freight for the one fixed by the carriers. * • * In the 
meantlme Congress has provided in Its wisdom that those rates thus initiated 
and put Into effect by the carrier Itself, not by Congress, and not by the Com- 
mission, should be the only légal rate, and that no more, no less, or différent 
rate can be coUected by the carrier. ♦ * * 

"Judge Speer: Tou collect say from a Georgia shipper this increase of rate; 
hls only right of redress is a suit against your railroad? 

"Mr. Stone: After the Commission has held the rate to be unreasonable, and 
flxed the amount of hls damages, and allowed the carrier a certain time In 
whlch to pay it. Then he can go into court. * * • 

"Judge Speer: Then you contend that the only district In whlch (the carrier) 
may be sued is in the district of whlch he is an inhabitant? 

"Mr. Stone: That Is in a suit for an award of damages. There is no provi- 
sion In the Interstate commerce act that the shipper may file an injunctlon suit 
In a district outside of that in whlch the carrier has hls principal operating 
office, or in whlch he is an Inhabltant. 

"Judge Speer: Then the American people are In the attitude In relation to 
the railroads that the railroads can levy any rate, whatever they choose to 
levy, no matter how extravagant they may be, and no indivldual has any re- 
dress until he has prosecuted his case before the Interstate Commerce Com- 
mission, and until he has then prosecuted it further before a United States 
court having Jurisdiction ; that is to say, where the railroad is an Inhabitant. 
In the meantime the railroad company can keep his money, and the money of 
everybody in like standing? 

"Mr. Stone: Unquestionably, sir; and, if there is any fault with that System, 
the complalnt should be made to Congress for amendments to the acts, and not 
to the court." 

It follows that, if the proposition of respondents on this subject is 
maintainable, ail that the genius of executive statesmanship, the as- 
siduity and learning of jurists, and the patriotic purposes of Congress 
hâve attempted toward the settlement of the vast controversies in- 
volved in the régulation of interstate commerce will be profitless and 
indeed impotent. While this is true, the varied, conspicupus, and com- 
bined mentality of those distinguished corporate specialists, who, like 
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the Choros of the Greek tragedy, clustered about the Choryphœus 
of the drama, played in the humble schoolhouse of this mountain vil- 
lage, was able to point eut net one controUing précèdent for a conten- 
tion so vital to the future of the country. Précédents, it is true, were 
cited, but at a glanée they are distinguishable from the case before 
the court and the décisions of the Supr-eme Court of the United States 
and the other courts which uphold the jurisdiction assailed. The first 
and the most important of thèse is the case of the Texas & Pacific Rail- 
way Company v. Abilene Cotton Oil Company, 304 U. S. 426, 27 Sup. 
Ct. 350, 51 L. Ed. 553. What seems the cardinal error of the learned 
counsel for the respondents in his attempt to apply this précèdent to 
the case at bar is that he fails to distinguish between an action in a 
State court at common lavv and a suit in equity in a Circuit Court of the 
United States. The distinction is discoverable, and vve believe is gen- 
erally understood. In the Abilene Case the Oil Company brought an 
action at law to recover $1,951.83. This sum had been exacted over the 
protest of the company for the shipment of car loads of cotton seed. 
Among other défenses the railway company defended on the ground 
that the shipments were Interstate, and were, therefore, governed by 
the act of Congress to regulate commerce. The rate had already been 
established, and it had not been pronounced unreasonable by the In- 
terstate Commerce Commission. The trial court of first instance made 
findings of fact : (1) That this was an interstate shipment ; (3) that the 
défendant complied with the interstate commerce law, except that the 
rates were excessive; and (3) that the rate charged by the défendant 
was that established under the interstate commerce law. But it held 
that the plaintiff could not recover. It was a Texas case, and the 
Court of Civil Appeals of that state reversed the décision of the trial 
court, and found but one question essential for its décision. That was 
"whether, consistently with the act to regulate commerce, there was 
power in the court to grant 'relief upon the finding that the rate charg- 
ed for the interstate shipment was unreasonable, although such rate 
was the one fixed by the duly published and filed rate sheet, and when 
the rate had not been found to be unreasonable by the Interstate Com- 
merce Commission." The court then proceeded to grant what it term- 
ed "relief," which was a judgment for the excessive freights charged. 
The Suprême Court in a very clear and strongly reasoned opinion by 
Mr. Justice White reversed this conclusion. Throughout the opinion, 
the observations of the learned justice were directed exclusively to 
actions at law for damages, and attempts to obtain pecuniary répara- 
tion ; in other words, to actions at common law, and indeed, to such ac- 
tions in State courts. Again and again he réitérâtes the inimical effect 
upon the interstate commerce laws enacted by Congress of the action 
of "courts and juries" in différent states. He sums up the conclu- 
sion of the court, as follows: 

"In other words, we think It Inevltably follows from the context of the act 
that the Independent rigbt of an indivldual orîginally to maintain actions in. 
courts to obtain pecuniary redress for violations of the act conf erred by the 
ninth section must be confined to redress of such wron.çs as can, consistently 
(vlth the context of the act, be redressed by courts, without préviens action by 
the commission, and therefore does not imply the power in a court to primari» 
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ly hear complalnts conceming wrongs of the character of the one hère com- 
plalned of" [i. e., a clalm for damages at common law]. 

The cases cited by the learned associate justice in support of his con- 
clusions also clarify the differentiating view between that case and the 
case at bar. Swift v. Philadelphia, etc., Ry. Co. (C. C.) 64 Fed. 59, 
was an action at law to recover damages. So, also, in Gulf , Colorado, 
etc., Ry. Co. v. Hefley, 158 U. S. 98, 15 Sup. Ct. 802, 39 L. Ed. 910, 
the carrier refused to dehver, because the shipper would not pay a, 
higher established schedule rate than that specified in the bill of lading. 
The judgment of a state court enforcing the penalty was reversed up- 
on the ground that the state statute was répugnant to the act to regu- 
late commerce. In Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242, 
26 Sup. Ct. 628, 50 L. Ed. 1011, also cited by the associate justice, a 
recovery at law of the excess freights above the quoted rate was 
allowed by the Texas court. The Suprême Court reversed this 
judgment. The upshot of the Abilene Case and of ail the décisions cit- 
ed by the learned justice sustains the counsel for the respondents in 
his unreserved proposition that the shippers hâve no relief whatever at 
common law in the courts of a state against exactions, however un- 
warrantably made by the carriers of Interstate commerce. Let us see, 
however, whether this dominating principle is applicable to a case like 
that before this court, where a number of shippers seek to prevent, by 
resort to the strong and flexible powers in equity of courts of the 
United States, the imposition of rates declared and admitted to be un- 
reasonable, and confessedly (for the demurrer confesses it) imposed in 
violation of the anti-trust law, denouncing combinations in restraint of 
trade and commerce. 

The Abilene Cotton Oil Company Case which we hâve been dis- 
cussing was decided February 25, 1907. On May 27th of the same 
year the Suprême Court had under review from this court the case 
of the Southern Railway Company v. Tift, 206 U. S. 428, 27 Sup. Ct. 
709, 51 L. Ed. 1124, otherwise known as the "Lumber Rate Case." 
In the Tift Case, in the Circuit Court, the identical objection for want 
of jurisdiction with which the complainants are hère confronted was 
presented in several hearings. There, too, when the bill was filed, the 
rate had not been enforced. As in the case at bar, it had been merely 
threatened. The case may be found reported in 123 Fed. 789, and the 
décision in the second and final hearing in 138 Fed. 753 (2 Fédéral An- 
ti-Trust Décisions, p. 733). Said the court in the first of those cases: 

"It Is, however, Inslsted that this power of the court cannot be exercised un- 
tll the Interstate Commerce Commission has acted, but that Commission Is ex- 
pressly denled the power of injunction, or any judicial power. This It has 
been conclusively held remains wlth the courts. Interstate Commerce Com. v. 
C, N. O. & T. P. R. Co., 167 U. S. 479, 17 Sup. Ct. 896, 42 L. Ed. 243. How, 
then, can It b^ said that the original and plenary power of the court of equity 
in such matters must be postponed to awalt the action of the Interstate Com- 
merce Commission? It Is true that the statute regulatlng Interstate commerce 
permits a resort to the common-law action for damages for violation of Its 
provisions, and it is urged that this remedy Is exclusive. This does not f ollow. 
In the nature of thlngs, there must be a vast varlety of controversles In which 
the remedy at law on an actloh brought by the indlvidual wronged Is utterly 
Inadéquate to afford relief either to the indlvidual, or to multitudes who are 
In slmilar case wlth hlm. It is often in the power of a rallroad company to 
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greatly Injure, or wholly destroy, one's business, or a gênerai business of a 
particular elass. In such case injunction would be the appropriate remedy. So 
an Injunction is granted to prevent Illégal discrimination, and illégal exactions 
In excess of rates fixed by law. Ttiis is upon the grouud, in part, that, the 
Injury belng a constantly recurring one, there is no adéquate remedy at law. 
1 High on Injunc. § 616, etc. ♦ * * It may safely be declared that a Légis- 
lature will never be presumed to hâve denied by implication those gênerai 
powers of a court of equity, which hâve been ingrafted in our jurisprudence 
'for the correction of that wherein the law, by reason of its universality, is 
déficient' Because one spécial remedy bas been afîorded it does not follow 
that the gênerai powers of equity are annulled." 

The case of United States v. Union Pacific R. Co., 160 U. S. 1, 16 
Sup. Ct. 190, 40 L. Ed. 319, was cited, and the language of the court 
quoted as follows : 

"It is not enough that there Is a remedy at law. It must be plain and adé- 
quate, or in other words, as practlcal and efficient to the ends of justice and its 
prompt administration as the remedy in equity." 

Numerous other authorities were cited in support of thèse proposi- 
tions. It follows that the challenge to the jurisdiction could not hâve 
been more definitely made, or more definitely decided. We hâve seen 
that jurisdiction was maintained. An appeal was then taken to the 
Suprême Court of the United States. Now, there is nothing about 
which that great court is more sensitive than an unauthorized exercise 
of jurisdiction on its own part, or on the part of any of the "inferior 
courts" created by Congress. It has often held that it is the duty of 
such courts sua sponte to raise the question of jurisdiction, even though 
the parties should fail to do so. No failure of jurisdiction can escape 
the perspicacity of that august tribunal. Its holding, then, in the 
Tift Case seems conclusive of this controversy. Said Associate Jus- 
tice McKenna for the court (Southern Rv. Co. v. Tift, 306 U. S. 437, 
27 Sup. Ct. 711, 51 L. Ed. 1124) : 

"In the case at bar * • * there are assignments of error based on the 
objections to the jurisdiction of the circuit court. Thèse might présent serious 
questions. In view of our décision In Texas & Pacific Ry. Co. v. Abilene Ootton 
Oil Oo., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, upon a différent record 
than that bef ore us. We are not required to say, however, that because an ac- 
tion at law for damages to recover unreasonable rates which hâve been ex- 
aeted in accordance with the schedule of rates as filed is forbldden by the In- 
terstate commerce act, a suit in equity Is also forbidden to prevent a flling or 
enforcement of a schedule of unreasonable rates, or a change to unjust or un- 
reasonable rates." 

What fairer or more obvious distinction has been indicated by the 
Suprême Court? In the Abilene Cotton Oil Company Case, in an ac- 
tion at common law, they denied jurisdiction. That was a différent 
record from this before them, but because of that décision they were 
not required to say that "a suit in equity is also forbidden to prevent 
a filing or enforcement of a schedule of unreasonable rates, or a change 
to unjust or unreasonable rates." If the court had been so required, it 
would hâve made the requirement effective. The absence of juris- 
diction and the requirement are one and the same thing. Since the 
great tribunal was not so required, there is no law to forbid a suit in 
equity "to prevent a filing or enforcement of a schedule of unreason- 
able rates, or a change to unjust or unreasonable rates." 
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The demurrer hère admits the case before us to be a suit of that 
précise character. The learned counsel who argued this question had 
much to say of the différence between the record in the Tift Case and 
the record in the case now before the court, and much to say of the 
remarkable care of counsel to keep out of the record in this case certain 
features which appeared in the record of the Tift Case. It will be dif- 
ficult, however, to ehminate the fundamental question of jurisdiction, 
which was raised in both, and which the Suprême Court would hâve 
raised if the parties themselves had not raised it. It is true, as stated 
by the learned counsel for the respondents, that something was said 
about the stipulation in the Tift Case by Associate Justice McKenna. 
But the stipulation only related to réparation, and to the admission of 
évidence. No stipulation, however, could hâve given the court juris- 
diction. This has been repeatedly held. The jurisdiction of the court 
in equity and its jurisdiction as a court of the United States is thus im- 
movably fîxed. It is true that, because the railroads there promised 
to pay back to the shippers the sum total of the excess charges, the 
court did not grant the injunction, but it is not unsafe to say that save 
for that stipulation the injunction against the increase would hâve 
been promptly granted. The case was sent to the Interstate Commerce 
Commission, and its assistance invoked. Upon this the Suprême Court 
observes (page 437 of 206 U. S., page 711 of 27 Sup. Ct. [51 L. Ed. 
1124]): 

"The Circuit Ctourt granted no relief prejudieial to appellants on the original 
bili. It sent the parties to the Interstate Commerce Commission, * • ♦ " 
etc. 

But, if we were without the assistance of the paramount authority 
of the Suprême Court, abundant support of the jurisdiction may be 
found in the décisions of the Circuit Courts and the Court of Appeals 
of our own circuit. In the case of Blindell v. Hagan et al. (C. C.) 54 
Fed. 40, that brilliant lawyer and jurist, the late Judge Billings, while 
holding that the anti-trust law alone did not authorize the bringing of 
injunction suits, or suits in equity by parties other than the govern- 
ment, yet he maintained the jurisdiction of the Circuit Court to enjoin 
a combination of persons from interfering with the rights of a party, 
in order to prevent a multiplicity of suits at law, and for the reason 
that damages at law for interrupting business and Interstate profits of 
pending enterprises must be conjectural, and not susceptible of proof. 
-Quoting from Fonblanque's Equity, at page 3, the learned judge said: 

"The foundatlon of this jurisdiction of equity is the probability of Irrépa- 
rable mlschief, the Inadequacy of a pecuniary compensation, and the préven- 
tion of a multiplicity of suits." 

An appeal was taken to the Circuit Court of Appeals, Circuit Judges 
Pardee and McCormick and District Judge Toulmin presiding, and 
that court maintained the jurisdiction on the gênerai principles of 
équitable jurisdiction. 

In the case of Gulf, C. & S. Ry. Co. v. Miami Steamship Company, 
.86 Fed. 431, 30 C. C. A. 156, the Circuit Court of Appeals of the Fifth 
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Circuit, Circuit Judges Pardee and McCormick and District Judge 
Swayne presiding, declared: 

"We do not doubt tlie gênerai jurisdictlon of the Circuit Court as a court 
of equity to afïord préventive relief In a proper case against threatened In- 
jury, about to resuit to au indivldual from any unlawful agreement, combina- 
tion, or consplracy, In restraînt of trade." 

Judge McCormick for the court, in a strong and carefully consider- 
ed opinion, refers to the case of In re Debs, 158 U. S. 564, 15 Sup. 
Ct._ 900, 39 L. Ed. 1092. There the Circuit Court had rested its 
jurisdiction mainly on the anti-trust law, but the Suprême Court — to 
use the language of Judge McCormick — "entered into no examina- 
tion of that act, preferring to rest its judgment on the broader ground 
of the gênerai jurisdiction of a court of equity to prevent injury in 
such cases." "The Suprême Court," however, he continues, "was 
carefui to observe that it must not be understood from its putting its 
judgment on the broader ground that it dissented from the conclusion 
of the Circuit Court in référence to the scope of the act." 

We understand, although the opinion has not been reported, that a 
similar conclusion has been reached by Judge Cornélius H. Hanford of 
the District of Washington in a case of a threatened advance of 
fates from points on the Pacific Coast. 

In a récent case, Kiser Co. v. Central of Georgia Ry. Co. et al., 
158 Fed. 193, decided by Judge Newman at Circuit in the Northern 
District of Georgia, an analysis of the Abilene Cotton Oil Case and of 
the Tiff Case was given by that eminent jurist. He remarks: 

"From -wh&t Is said in both cases the ruling would seem to be that gênerai 
power over Interstate rates, to be charged by common carriers, is given to the 
Interstate Commerce Commission, and that for the courts to undertake to dé- 
termine what are reasonable or unreasonable rates woiild interfère and confliet 
wlth the exercise of thls power by the Commission, although instances mlght 
arise In which it would be proper for a court of equity to enjoln the enforce- 
ment of unreasonable rates, or a change to unjust or unreasonable rates. 
* * • This action of a court of equity wlll not interfère wlth the final ex- 
ercise by the Interstate Commerce Commission of the full powers granted to 
it by the act of Oongress of 18S7 * * * or under the act of June, 1906, 'to 
détermine and prescribe what will be a Just and reasonable rate, charge, or 
charges, to be hereafter observed as a maximum to be chargea.' This seems 
to be the clear meaning of theSe décisions. It appears, therefore, that the 
court might properly enjoln carriers from establishing or increasing to an un- 
reasonable rate, at the same tlme leavlng the matter In such shape as that the 
Interstate Commerce Commission may ultimately détermine whether the con- 
templated increase is just or reasonable." 

The learned judge held that the restraining order should remain in 
force a reasonable length of time to allow complainants to présent the 
controversy to the Interstate Commerce Commission, and that the 
case should be stayed until a détermination by that body as to whether 
the proposed increase in rates was reasonable and proper, and as to 
what was a reasonable rate. 

This was the course taken in the Tift Case, and, as we hâve intimat- 
ed in the ruling on the pleas to the jurisdiction, the same direction will 
be given now. We hâve no doubt that the Interstate Commerce Com- 
mission will promptly take hold of the controversy. But it is said that 
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the Commission can do nothing until the rates hâve been put into ef- 
fect, and the money of the shippers collected. This is a very comfort- 
able doctrine for the respondents. It is not, however, borne eut by 
the conduct of the Commission in previous cases (as we understand, in 
the Pacific Coast Lumber Rate Case), or by the language of the act reg- 
ulating commerce. Act Feb. 4, 1887, c. 104, 24 Stat. 383 [U. S. Comp. 
St. 1901, p. 3164] . Section 13 provides how, and by whom, complaints 
can be made and served, but it also déclares that: 

"Said Commission • * * may institute any inquiry on its own motion in 
tlie same manner and to the same eiïect as though complaint had been made." 

The jurisdiction of the Commission is then fixed to pass upon the 
proceeding hère. But must the Commission wait until the rate is col- 
lected ? Not so. The act of Congress, known as the "Hepburn Act," 
amendment of Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. 
Comp. St. Supp. 1907, p. 900), provides : 

"That the Commission is authorlzed and empowered, and It shall be Its duty 
whenever after full hearing upon a complaint, made as provided in section 
13 of this Act, or upon complaint of any common carrier, it shall be of 
the opinion that any of the rates or charges whatsoever, demanded, chargea, 
or collected by any common carrier or carriers subject to the provisions of this 
act [to act thereon, etc.]." 

In addition to this, by the same section, the Commission is em- 
powered after hearing on a complaint to establish through rates and 
joint rates "as the maximum to be charged," etc. Since then the Com- 
mission has the power to make the inquiry of its own motion. It is 
scarcely probable that it would refuse to do so at the request of ship- 
pers, directed to appear before it by a court of the United States. 
Since they hâve the power to fix the maximum rate, they can readily 
détermine whether the increase which is threatened or "demanded," 
and which but for the injunction would this day bave been "charged" 
by thèse respondents, is justifiable. This is a practical solution of the 
difficulty. To quote anew the language of the Suprême Court in the 
Tift Case, it is not "prejudicial" to the respondents. The Commission 
has the power to advance the hearing, and promptly dispose of it. Its 
action would thus confound the unqualified assertion of the learned 
counsel for the respondents hère that no person who is threatened with 
injury of this character, no matter how ominous or odious may be the 
exaction, is lawfully entitled to a hearing anywhere before any tribu- 
nal, until the exaction is enforced, and his money is taken. 

The rates which the défendant companies now propose to increase 
were fixed after careful conférence by agreement with bodies of the 
people representing shipping interests. Under them the railroads and 
the country had attained a prosperity as hopeful as either had ever 
known. The temporary dépression which ensued was not ascribable 
to the insufficiency of thèse rates. Great bodies of the people indeed 
insisted that they were too high, and the agitation which resulted 
doubtless contributed in some measure to the business dépression which 
followed. From this the country is rapidly recuperating. The reports 
of stock sales and bank clearings in évidence show this to be true. It 
should be remembered that nothing ofïered by the complainants has 
163 F.— 48 
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been in any sensé contradicted or disproved. In view of the character 
of the discussion before the court, it is perhaps appropriate to say that 
the vast tnajority of our thoughtful people hâve no unkind feeling to- 
ward the railroads. Indeed, they hâve manifested a warm and cordial 
syrripathy with those truly great men, of whom many hold high station 
in thèse great companies, and who toil with constancy for tlie better- 
ment of their properties, and as a conséquence for the welfare of the 
country. Signiiicant of this disposition, by a decided majority the peo- 
ple hâve recently nominated for Governor of our state a railroad man, 
whose upright character, and whose complète familiarity with thèse 
and kindred topics, may give assurance that corporate, and as well 
private and public, interests will.be lawfully conserved. And yet, while 
the ink is scarcely dry on his letter of acceptance, Georgia and three 
other Southern states, ail barely convalescent from the wasting fever 
of panic, are threatened with an advance of rates, some of which (as it 
appears from the uncontradicted proof) will make the charges of trans- 
portation for the necessities of life greater than they hâve been in the 
memory of a génération. No policy could be more disastrous to the 
efforts of conservative government. Nor are the courts less entitled 
than the people to considération from the représentatives of the rail- 
way companies. When lately in North Carolina and Alabama their 
rates were assailed, they sought the protection of thèse courts. In 
proper cases it is always afforded them. It may be well if more tem- 
perate and considerate bearing shall obtain in their management and 
représentation, even in those cases where they do not prevail. 

In accordance with thèse views, an interlocutory decree will be grant- 
ed, declining to dissolve the temporary restraining order now of force, 
and continuing the same in full effect until the further order of the 
court. The decree will also provide in effective terms that the com- 
plainants, and others who may hâve the right to intervene, shall within 
10 days make complaint to the Interstate Commerce Commission ; ask 
that body (if necessary) that it may take the initiative in this investiga- 
tion, if need be, fix the maximum rates, and give such other aid and 
assistance to the parties in controversy and to the court as in the judg- 
ment of the Commission may seem in accordance with the law and the 
rights involved. 
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THE M. E. LUCKENBACH et al. (two cases). 
(District Court, S. D. New York. May 7, 1908.) 

Collision— OvEBTAKiNG ï'ug wxth Tow— Faults of Ovebtakino Vessels. 

The tug Luclcenbach overtools; and passed ttie tug Staples at night in 
Narragansett Bay. Tlie tugs were on nearly parallel courses, and the 
Luclîenbacli passed to the right of the Staples. Bach had a long tow. 
After passing, the Luekenbach changed her course across that of the Sta- 
ples, and the rear barge of her tow ran betsveen the Staples and her first 
tow; the hawser coming into collision with the Staples, sweepiug away 
her upper works, and doing serious injury to her master and mate. Held, 
on the évidence, that the Luckenbach was in fault for close shaving, for 
changing her course when passing, for not giving the signais required by 
rule 8 of the inland navigation rules (Act June 7, 1897, c. 4, 30 Stat. 101 
[U. S. Comp. St. 1901, p. 2882]), and for attempting to pass without ob- 
taining the consent of the Staples, and that the barge was also in fault 
for sbeering to port as she was passing. 

[Ed. Note. — Overtaking vessels. See notes to The Eebecca, 60 0. C. A. 
254.] 

In Admiralty. 

Butler, Notman & Mynderse and Baker & Thurston, for libel- 
lants. 

Cari S. Petrasch and J. Parker Kirlin, for claimants as to personal 
injuries. 

Peter S. Carter, for claimants as to personal efifects. 

ADAMS, District Judge. Thèse actions were brought by Théo- 
dore B. Almy and Joseph Fingliss, respectively master and mate 
of the tug Cora L,. Staples, to recover for personal injuries suffered 
in a collision between their tug and the hawser of the barge West 
Point, in tow of the tug M. E. Luckenbach, in Narragansett Bay 
about 4 o'clock A. M. of the Soth of January, 1907. The Staples 
was bound from the océan to Fall River, Massachusetts, with 3 
coal laden barges, the Sagua, the Parks and the Boyd, in tow on 
hawsers of about 125 fathoms each. Thé total length of the tow 
was about 3500 feet. The Luckenbach, a larger and more power- 
ful tug, was proceeding through the océan and bay to Providence, 
Rhode Island, with two coal laden barges, the Thomas and the West 
Point, in tow on hawsers. The total length of the tow was more 
than 2500 feet. The speed of the Staples and tow was about 4 
knots ; that of the Luckenbach and tow was from 6 to 7 knots. 
Both tows entered Narragansett Bay through the eastern passage, 
leaving the islands known as the Dumplings on the port side, then 
proceeding westward of Rose Island and to the eastward of Gould 
Island and then on a course of about north-east by north in order 
to Clear Sands Point Light, on the eastern shore of Prudence Island. 
It was above the last named light that the collision occurred. The 
night was clear and cold. The tide fair, less than half a knot in 
strength. 

The libellant Almy allèges the circumstances and the faults to 
hâve been as follows (and the allégations of Fingliss with respect to 
the collision were practically the same): 
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"About 4 A. M. the 25tli of January 1907 the tug Cora L. Staples and the 
aforesald barges were proceecliug np Narragansett Bay through the channel 
between Prudence Island and Rhode Island offi Sandy Point and heading on 
the regular course toward the light south of Hog Island. The tide was fiood, the 
nlght was dark but fairly clear, and the régulation lights of said tug and barges 
were properly placed and burning brightly; eaeh of said barges, in addition 
to her slde lights, earried a brlght white light at the steru. Said tow was 
proceeding at ordinary full speed and making about 4 miles an hour. Tlie 
navigation of the Cora L. Staples was in charge of a duly llcensed mate who 
was standing in her pilot house steering. A vigilant lookout was also station- 
ed and attentive to hls dutîes; ail of the barges in tow of said tug were in 
charge of compétent masters who were at their stations and attentive to their 
duties. 

Third: Libellant further allèges upon Information and belief that while said 
tug Cora L. Staples and her tow were proceeding as aforesald the lights of a 
tow which afterwards proved to be the tug M. E. Luckenbach, proceeded 
against herein. with two barges in tow, the last of which was the barge West 
Point, wére observed astern of the Staples tow, runnlng at a high rate of 
epeed and rapldly overtaking the latter. 

The tug M. E. Luckenbach and her barges continued to overtake the Staples 
tow at a high rate of speed, passing on the starboard side of and about 150 to 
200 feet therefrom ; said tug M. B. Luckenbach gave no signais whatever to 
the tug Cora L. Staples or her tow whlle overtaking or passing said vessels. 
Until the tug M. E. Luckenbach was about off the bow of the barge Sagua the 
tug Cora L. Staples maintained her course and speed, but then the navigatora 
of the Cora L. Staples observed that the M. E. Luckenbach was crowding some- 
what toward the course of the Staples tow, and the engines of the Cora L. 
Staples were thereupon slowed to facilitate the safe passage of the Lucken- 
bach tow. The tug M. E. Luckenbach and her tow contintied on vèith unabat- 
ed speed and when the M. B. Luckenbach was about abreast of the Cora L. 
Staples the speed of the latter was still further reduced and her helm star- 
boarded and the tug M. B. Luckenbach was hailed from the Staples In order 
to ascertaln the former's intended course, but no reply was received. When 
the M. E. Luckenbach was ahead of the Oora L. Staples the course of the 
Luckenbach was directed to port across the course of the Staples tow ; the 
flrst barge in tow of the Luckenbach passed across the bow of the Cora L. 
Staples and about 75 feet distant therefrom. Tour libellant on information 
and belief allèges that those in charge of the Staples tow then observed the 
last barge in tow of the tug Luckenbach, to-wit the West Point, take a rank 
sheer to port towards the stem of the Cora L. Staples, whereupon the engines 
of the Cora L. Staples were put full speed ahead and her helm put hard-a-star- 
board in order to avoid the threatened collision, and numerous danger blasts 
were given on her steam whistle to warn those in charge of the tug Lucken- 
bach and the West Point of the impending danger. Orders were also given on 
board both the Cora L. Staples and the barge Sagua to eut the hawser between 
the said tug and barge, but before thèse directions could be earried oui the 
barge West Point, running at a high rate of speed, crossed the hawser betvi'een 
the tug Staples and the barge Sagua, the hawser attached to the bow of the 
West Point striking with great force against the starboard quarter and deck- 
house of the tug Cora L. Staples, ripping off the roof, breaking her mast and 
tearlng ont the pilot-house and smokestack and your libellant states that he 
was aroused by the blowing of the danger whistle on the Cora L. Staples and 
on going on deck was struck in the back by the hawser of the West Point 
which at about that instant came over the rail of said tug Cora L. Staples; 
that he was knocked down and severely injured. That Immediately after 
this happened the Cora L. Staples was enveloped in steam and it was discov- 
ered that her pilot-house was earried away and the pilot, Joseph Fingliss, miss- 
Ing." 

"Fourth: Your libellant further allèges upon information and belief that 
the aforesald disaster and the damages resulting therefrom were not caused 
or contrlbuted to, by any fault or neglect on the part of the tug Cora h. 
Staples or any of her barges or of the persons in charge of said tug or bar- 
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ges, but were wholly due to, and eaused by, the followlng among other faults 
and neglects, vlz: 

As to the tug M. E. Luckenbach: 

(1) In that said steamtug although overtaklng the tug Cora L. Staples and 

her tow, dld not keep out of the way of the aforesaid overtaken vessels: 

(2) In that although said tug and her tow were overtaklng the Cora L. Staples 

and her tow, the tug M. E. Luckenbach gave no signais to said overtaken 
vessels indicating her désire or intention to pass llbellant's tow: 

(3) In that said tug attempted to pass the Cora L. Staples and her tow with- 

ouf: having obtained by the interchauge of appropriate whistle signais the 
consent of the overtaken vessels to sueh a course of navigation: 

(4) In that said tug reeklessly and negligently starboarded her helm and dl- 

reeted her course across the course of llbellant's tow before the barge 
West Point was clear of the tyg Cora L. Staples, thereby drawing said 
barge toward llbellant's tow and contributing to said collision: 

(5) In that said tug attempted to pass ahead of and across the course of the 

tug Cora L. Staples and her tovi' instead of passlng under the stem of 
said vessels and on the port si de thereof : 

(6) In that although those in charge of the navigation of said tug knew or 

should hâve known that said tug Cora L. Staples and her tow were bound 
for Fall River, said tug Luckenbach attempted to pass on the starboard 
instead of the port slde of llbellant's tow: 

(7) In that said tug and her tow attempted to pass the tug Cora L. Staples 

and her barges In dangerous proximity thereto and failed to allow a 
sufflcient margin of clearance between said vessels: 

(8) In that said tug proceeded at an excessive and dangerous rate of speed: 

(9) In that no sufflcient or proper lookout was maintained on board the said 

tug: 

(10) In that said tug did not stop and reverse when danger blasts were blown 

by the Cora L. Staples: 

(11) In that said tug was in charge of incompétent persons, and in such other 

and further particulars as the libellant may be able to point out upon 
the trial: 
As to the barge West Point: 

(1) In that said barge although overtaklng the tug Cora L. Staples and her 

tow did not keep out of the way of said overtaken vessels: 

(2) In that the person In charge of said bar^e negligently and improperly star- 

boarded the helm of said vessel, theret)y directing her course to port and 
across the hawser between the tug Cora L. Staples and the barge Sagua: 

(3) In that the barge did not carry a port helm until clear of the Cora L. 

Staples: 

(4) In that the course of said barge was dlrected to port towards the course 

of llbellant's tow: 

(5) In that no proper or sufflcient lookout was maintained on said barge: 

(6) In that said barge was in charge of incompétent persons vvho were not at- 

tentive to their duties, and in such other and further particulars as the 
libellant may be able to point out upon the trial." 

The claimants' allégations against the Staples were as follows : 
"Slxth: The claimants further answering the said libel and complaint al- 
lège upon Information and belief : 

That on the 24th day of January, 1907, the steamtug 'M. E. Luckenbach' 
was in charge of a compétent master, offlcers and crew, and had a compétent 
lookout kept ; that her proper régulation masthead or towing llghts, her 
slde lights and her stern light, were properly set and burning brightly, and she 
had in tow the barge 'R. R. Thomas' astern on a hawser of about 2O0 fathoms, 
and astern of said barge was the barge 'West Point,' on a hawser of about 
the same length, each barge belng in charge of a compétent master, witli a 
compétent lookout kept, with their régulation side lights properly set and burn- 
ing brightly, and the stern light on the barge 'R. R. Thomas' was properly set 
and burning brightly so that the barge 'West Point' could see the same to 
steer by. Said barges were loaded with coal and bound to Providence, Bhode 
Island. 
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That about 12 o'clock, midnight, of said 24th day of January, when sald i\ig 
'Luekenbach' and her tow had just come around Rose Island Liglit, and aft- 
er passing said light, — the course of the steamtug wag to be nortlieast by 
north until the tow passed Sands Point LIght, — and while proceeding on her 
course, and when between Rose Island Light and Gould Island, four lights, 
bearing on about a range with Sands Point Light, were seen, and at flrst the 
person In charge of the navigation of the tug 'Luclcenbach' was unable to dis- 
tinguish which among the flve lights was the light on Sands Point Light- 
house, but it was afterwards discovered that the four white lights were the 
lights on the barges in tow of the tug 'Cora L. Staples.' The steamtug 'Luek- 
enbach' was then steering her regular course of northeast by north which 
brought thèse lights on the port bow. The speed of the steamtug 'Luekenbach' 
at that time was about six (C) knots an hour. 

After proceeding for some time the tug.'Luckonbach' passed the stern barge 
of the 'Staples' ' tow, when it was about between Goùld Island Light and Fisk 
Rocks. At that time there was plenty of room and plenty of water. and the tug 
'Luekenbach' was still steering northeast by north, and when passing the stern 
barge of the tow of the 'Staples,' she was passing with a safe margin. The 
'Staples' was steering a parai lel course with the 'Luekenbach' and making be- 
tween three and four knots an hour. That at the time the tug 'Luclcenbach' 
and her first barge got abreast of the tug 'Staples' they were still below Sands 
Point Ligbt. After passing Dyer's Island, having plenty of water to the east- 
ward, the course of the 'Luekenbach' was changed a half a point to north- 
east half north, and she continued on that course until she was abreast o( 
Sands Point Light, a distance of about a mile and a quarter, when the tug was 
put back on her original course of northeast by north, and the tug continued 
on that course, heading northeast by north by compass. The course of northeast 
half north was changed before the tug got up to the tug 'Staples,' and when the 
'Luckenbacli' passed the 'Staples' they were a good distance apart, and the 
'Luckenbach's' tow was kept in Une and followlng after the tug. When the 
'Luekenbach' had starboarded half a point the change widened the distance 
between the two tows until the 'Luekenbach' reached Sands Point Light, and 
the change of course back to northeast by north did not in any way lessen 
the distance between the tows, but put them back on the parallel course they 
were on previously. 

The person in charge of the navigation of the tug 'Luekenbach' occasionally 
looked back from the window of the pilot house to see that the tow was fol- 
lowlng properly in Une, and the tug exhibited two lights at her stern for the 
head barge to steer by, and the head barge exhibited a white light astern for 
the stern barge to steer by. 

The person in charge of the navigation of the tug 'Luekenbach' believed 
that everytbing was right and that the tows were passing safely until he heard 
several short whistles astern, but whether they came from the tug 'Staples' 
or from the 'Luckenbach's' barges he was unable to détermine. He immediate- 
ly looked out of the port pilot house window and saw the masthead lights of the 
'Staples' over quite close in Une with the 'Luckenbach's' barges, and doser 
than when both tugs were running parallel, and the red lights of the 'Lucken- 
bach's' barges could be seen about in Une with the stern of the tug 'Lueken- 
bach.' The lights of the 'Staples' were quite close to the Une of the 'West 
Point,' but the 'West Point' was so far astern of the 'Luekenbach' it was im- 
possible to ,1udge how close she was to the 'West Point,' and it was thought 
that the 'Staples' was going under the stern of the barge 'West Point' to 
head up towards Fall River. Then the lights of the 'Staples' disappeared 
and the eaptain of the 'Luekenbach' ordered the mate, who was in charge of 
the wheel, to slow down at once, putting the tug under one bell. The eaptain 
then took charge of the 'Luekenbach' and the mate went down aft to shorten 
the hawser, and signais were giveu to the barges to shorten their hawsers. 
At that time it was not known on the 'Luekenbach' that a collision had hap- 
pened. When the mate had hauled In the hawser from the flrst barge he 
went Into the pilot house and it was then decided that something had hap- 
pened, and the tug was turned around and went back, and when it had gone 
back a short distance a Fall River Steamer was seen throwing a search light 
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around, and the tug 'Luckenbach' went arouiwî the stem of the steamer, which 
was headed to the northward and westward. The escaping steam of the tug 
'Staples' whleh was lying In that nelghborhood, was heard, and she was dis- 
eovered tieadlng down the river In the opposite direction from that in which 
she had been towing, and, under the orders of the captain of the 'Luclienbach' 
a Une was giveu to the 'Staples,' and she was hauled up alongslde, but no 
lights were visible on the declts of the tug 'Staples'. By that tlme the tug 
'Luckenbach's' barges had anchored. When the tug 'Luckenbach' got along- 
side of the 'Staples' it was discovered that the pilothouse, mast, and smoke- 
stack of the 'Staples' had been takeu ofC of her, by said 'Staples' going under 
the hawser betweeu the first and second barges in tow of the tug 'Lucken- 
bach'. The libellant, captain of the tug 'Staples' came into the pilot house 
of the 'Luckenbach,' and thereafter the 'Luckenbach' proceeded to Fall River, 
and on her way she passed the barge 'West Point,' and found that said barge 
was not damaged. No whlstles were blown at any time, except as hereinbe- 
fore mentloned. 

Seventh: That the said accident was not caused through any fault, neglect 
or want of care on the part of the persons in charge of the navigation of 
the said steamtug 'M. E. Luckenbach' or the barge 'West Point,' but was 
caused solely through the négligence or want of care on the part of the libel- 
lant herein, or the persons in charge of the steamtug 'Cora L. Staples' and the 
barge 'Sagua,' as follows: 

Ist: In that said steamtug changed her course so as to go under the towline 
between the barges in tow of the tug M. E. Luckenbach: 

2nd: In failing to keep a good and proper lookout: 

3rd: In failing to keep her course and speed so as to be able to control the 
tug and her tow, and keep them away from the tow of the tug M. E. Lucken- 
bach: 

4th: That the persons In charge of the navigation of the Staples knows 
that the barge Sagua, by reason of her build, dld not steer well, and also 
that the Staples was not a good steerer, did not exercise the care that the cir- 
cumstances required of them to prevent sheering or change of heading on the 
part of the barge and tug, whlle the tug M. E. Luckenbach was passing: 

5th: That the tug did not stop and reverse when her navlgators flnally 
saw the danger of getting across the hawser of the barge West Point: 

6th: In such other and further respects as the claimants wlU point eut on 
the trial of thls action." 

The principal controversy in the case is whether the disaster was 
due to a change of course on the part of the Luci<enbach and tow to 
the port, or a change on the part of the Staples and tow to the star- 
board. 

The testimony is very conflicting, each side vigorously contending 
that the other was in fault in this respect. The natural course of the 
Luckenbach in the vicinity of Sands Point Light was N. E. by N. and 
that of the Staples the same until the said light is abeam, then a change 
to N. E., on a flood tide is necessary. Each claimed to hâve been on its 
proper course shortly before the collision, that is the Luckenbach re- 
mained on N. E. by N. course and the Staples had changed to a N. E. 
course when passing the said light, and had gone half or three-quarters 
of a mile when the collision happened. 

There is no question but that the Luckenbach was the overtaking 
vessel and it is urged by the Staples that she committed a grave fault 
in attempting to pass to the right of the Staples instead of to the left. 
It can not be doubted that if the latter course had been adopted, the 
accident would hâve been avoided, but the Luckenbach claims that 
she did not, and could not, know that the Staples would change her 
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course to go to Fall River. It seems that the Luckenbach's contention 
in this respect should be sustained, and the détermination of the con- 
troversy rest upon other points. 

Under the positions of the vessels, the burden was upon the Luck- 
enbach, as the overtaking vessel, to show not only the prudence of her 
own conduct but the négligence of the other vessel. The Auréole, 
113 Fed. 224, 232, 51 C. C. A. 181. 

It is urged by the libellant that this burden of the Luckenbach is 
increased by her admitted failure to give a signal of her intention 
to pass, under rule 8, which provides: 

"Rule VIII. (Act Juno 7, 1S07, c. 4, 30 Stat. 101 [U. S. Oomp. St. 1901, p. 
2SS2.]) When steamvessels are ninning in the same direction, and the 
vessel which is astern shall désire to pass on the rigbt or starbourd hand 
of the vessel ahead, she shall give one short Wast of the steam-whistle, as 
a signal of such désire, and if the vessel ahead auswers with one hlast, she 
shall put her helm to port; or if she shail désire to pass ou the left or port 
side of the vessel ahead, she shall give two short Masts of the steam-whistle 
as a signal of such désire, and if the vessel ahead answers with two blasts, 
shall put her helm to starboard ; or if the vessel ahead does not thinlc it 
safe for the vessel astern to attempt to pass at that point, she shall imme- 
diately signify the same by giving several short and rapid blasts of the steam- 
whistle, not Icss than four, and under no circumstances shall the vessel astern 
attempt to pass the vessel ahead until such time as they hâve reached a point 
where it can be safely done, when said vessel ahead shall signify her will- 
Ingness by blowlng the proper signais. The vessel ahead shall in no case at- 
tempt to cross the bow or crowd upon the course of the passing vessel." 

On the other hand, it is urged that the rule is intended to deal witb 
narrow waters and seems to contemplate a case where a dissent has 
been sounded in a narrow place. I do not thmk that the rule was 
designed for narrow waters only but for any waters where an at- 
tempt to pass would involve danger of collision. It was certainly the 
duty of the Luckenbach to signal her intention and to receive an as- 
sent to the proposed passing and the duty of the Staples to express 
a dissent when she became aware that a dangerous manœuvre was 
being attempted by the Luckenbach. No signais were given by either 
vessel until just before the collision when the Staples blew alarm 
whistles. The Luckenbach at the time was far ahead and the signais 
were useless. The Luckenbach was clearly in fault with respect to 
signais. 

To recur to the question of a change of course, I find the facts to 
be that upon the converging courses, the tows were and had been in 
danger of collision for some little time. Originally they were both 
N. E. by N. It was the duty of both to continue such course until a 
déviation became justifiable. It is contended by the Staples that she 
continued that course until she reached the vicinity of the Sand Point 
Light, when she changed to N.' E., bringing Hog Island about ahead, 
and that at the time of the change the Luckenbach was still astern 
of the Staples' last barge. The establishment of the contention is 
principally dépendent upon the testimony of Fingliss at the wheel of 
the Staples, supported by the statement of the deckhand in the pilot 
house, who said he did not look for 3 or 4 minutes after Fingliss told 
him there was a tow coniing up behind and then the Luckenbach was 
about abreast of the second barge. 
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The statements of the witnesses for the Staples, more in détail, 
were as follows: 

The libellant Almy, the master of the Staples, after describing the 
vessels in his tow, said that the towing bitts on the tug were about 
15 feet forward of the after line of the house ; that he had gone off 
duty at 13 o'clock and to his room on the after end of the house ; that 
the entrance thereto was through a room on the port side aft; that 
after reaching his room he went to sleep and was awakened by hear- 
ing several sharp, quick blasts of the whistle and got up and ran out 
to see what was the matter; that he saw a large black object, which 
afterward proved to be the West Point, a little on his port quarter; 
that he looked forward without seeing anything noticeable, and went 
around the stern to the starboard side and when he reached there a 
"great big hawser" came over the starboard quarter and struck him in 
the small of the back; that previous thereto he had seen that the tiller 
of the rudder, which was visible to him through the covering grating, 
intended for, but then not occupied by, the Staples' hawser, was hard 
to starboard directing the tug's heading to the port; that the hawser 
knocked him down and then carried ofï ail the upper works, with the 
mainmast and the smokestack, sweeping from aft forward and carry- 
ing the wreckage to the port side ; that the Sand Point Light, at the 
time, was abaft the tug ; that the West Point after getting on the port 
quarter passed the Staples to the westward ; that the blow knocked him 
unconscious and when he came to he found himself way over on the 
port side; that the steamer Cretan came to their assistance from the 
port side and afterward picked up the mate; that the Luckenbach 
after anchoring its tow came alongside and took him to Fall River, 
where he was taken home and remained about 5 weeks under a physi- 
cian's care; the Staples was also taken to Fall River. 

The libellant Fingliss, who was at the wheel, said he had aiready ob- 
tained the Fall River course when he first knew of the approaching 
tow; that the Sand Point Light was then slightly abaft his beam and 
after he changed he saw the tow coming at the stern, the Luckenbach 
then not having lapped the last barge of his tow ; that he then saw 
the red light of the two barges in tow and those of the Luckenbach 
about 150 feet away from his tow ; that the other tow was rapidly 
overtaking him and getting doser, estimated the distance at 100 feet 
to the westward and he sent his deck hand out to bail the Luckenbach 
and he did so but could get no answer; that the Luckenbach's tow 
proceeded on and seemed to be crowding him so he starboarded his 
wheel, when looking back he saw the last barge of the other tow take 
a sheer across the bow of his first barge and he hard a starboarded 
and gave from 10 to 16 rapid blasts of his whistle but the collision 
happened and on stepping out on deck on the starboard side he feit 
the hawser against his legs and in an instant he went overboard back- 
ward to port; that he saw the barge going by to the eastward of the 
tug, as he was sustaining himself by the wreck of the pilot house; 
that he was subsequently picked up by the steamer Cretan after having 
been in the water about an hour and a half and found that he was 
seriously injured ; that before he went overboard he gave a last glance 
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at the compass and found the tug was heading about north, having 
swung from N. E. ; that he was then taken to Fall River by the Cretan 
and left there; that the Luckenbach crowded upon his course and 
his first barge passed 40 or 50 feet away. On cross examination he 
said that when he first saw the tow, he saw three red lights, one on the 
tug and one on each of the barges; that when he first saw the other 
tow it was about 100 feet astern of his tow ; that when the Luckenbach 
came abreast of him, he judged she was from 75 to 100 feet away. 

The deck hand testified that he went on duty at 12 o'clock and after 
spending a half of an hour taking out some ashes, he went to the pilot 
house where he remained until the accident standing on the port side, 
while the mate was on the starboard side; that after the course was 
changed at Sand Point the mate looked out of the window and said 
"There is a tow coming up hère"; that he did not look behind for 
three or four minutes after the mate's remark, then he loolted and saw 
the Luckenbach was at about the second barge of his tow; that when 
the Luckenbach was abreast of his tug, under orders from the mate he 
went out, hailed the Luckenbach without getting an answer and went 
back to the pilot house ; that the first barge of the tow got very close 
and the mate changed somewhat to the port under a starboard wheel ; 
that the first barge passed clear 40 or 50 feet away and he noticed the 
second barge making a sheer for about the middle of his hawser and 
she sheered across the hawser between the Staples and the first barge ; 
that he was sent back to eut the hawser ; the hawser and something swept 
him ofï the pilot house deck to the main deck ; that while he v/as run- 
ning back on the upper deck he saw the West Point a little on the port 
quarter of the Staples aft; that the hawser first struck the stern and" 
then swept forward; that when he saw the sheer of the West Point 
she showed, and continued to show, her green light. The mate on 
being recalled for further cross examination said that when he noticed 
that the other tow was lapping he did not think there was going to be 
a collision but that it was doing something that was not right. 

Another witness for the libellants was the master of the barge Sagua, 
the leading barge in the Staples' tow. Ile said that when about abreast 
of Sand Point Light, he saw the Luckenbach astern of the last barge in 
his tow ; that the tow was then on a N. E. course heading for the light 
on Hog Island, and was about three-quarters of a mile ofï Sand Point, 
so that the Luckenbach could very easily bave passed on the port side ; 
that she passed on the starboard side not, as he thought, more than 100 
feet distant; that the first barge of the other tow was nearer, if there 
was any différence, than the tug; that when the I^uckenbach was about 
opposite the Staples, he heard some one on the Staples calling out but 
could not hear what was said ; that shortly after the Luckenbach pass- 
ed the Staples, the former began to haul across the latter's bow ; that 
about the time the stern barge of the other tow was abreast she was 
quite close so that the witness thought she was going between his barge 
and the Staples ; that he instructed one of his crew to go forward and 
out the hawser but before he reached there, she ran into the hawser and 
it parted; that the West Point was so close in passing that she seem- 
ed to be sheering ail the time; that he saw her hawser go over the 
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Staples and cleati her off; that she passed on the port «ide of the 
Staples and the Luckenbach tow kept right on; that the collision 
happened when they were one-third to one-half way between the 
two lights; that they shortly after anchored, and later pulled in the 
hawser leading from her bow; that after the West Point's sheer, the 
hawser fell loose on his bow and it was found to hâve been parted 
and stranded ; that it was not true that the Staples sheered to star- 
board and crossed the Luckenbach's hawser. 

Opposed to thèse statements is the testimony of the master and the 
mate of the Luckenbach, and the master of the West Point. 

The mate at the wheel, who relieved the master at midnight, said 
that when they reached a point ofï Rose Island, he noticed a number 
of bright lights a little on his port bow, bearing on Sand Point so 
that he could not distinguish the Hght there ; that he was then on a 
course of N. E. by N. and shortly noticed that he was overtaking the 
lights and began to pass the Staples' tow about Fish Rock, just above 
Gould Island and about a half of a mile from the lower end of 
Prudence Island, the Staples' tow then being about on the same course 
that he was pursuing; that he was passing at a distance of 100 to 
150 yards; that he kept the same course until he was about Dyers Is- 
land, when he changed % point to the eastward, to N. E. % N., to 
give the other tow plenty of room; that he continued on that course 
until he reached Sand Point, when the Staples was about abreast of 
the Luckenbach, the same distance off, and he changed back and 
steadied on a N. E. by N. course ; that he shortly after called the mas- 
ter who was in his room aft of the wheel house. 

The master said, on being called, that he looked out of a win- 
dow in "the after part of his room, which was located in the build- 
ing on the upper deck; that this building contained the master's 
room and the pilot house; that he saw his tow coming along, the 
other tow and Sand Point Light, 500 or 600 feet below him; that 
his tow was then from a quarter to a half of a mile off shore ; that 
his own tow was following reasonably straight behind, the first 
barge showing both lights and the stem barge the green light; 
that the Staples was then about abreast of his head barge and from 
100 to 150 yards away; that the tows were then on about the same 
course and no danger was apparent ; that his attention was arrest- 
ed by some whistles and he directed the mate to slow down; that 
he then went into the pilot house to take charge and immediately 
upon looking out of the window, saw nothing of the lights of the 
Staples, but could see her; that he did not hear any noise or crash 
and did not know anything had happened ; that he did not think 
there had been a collision, and could hardly account for the tug get- 
ring so much under the Luckenbach's stern as to cover up her 
lights; that upon going back he found what proved afterward to be 
one of the Philadelphia steamers, the Cretan, swinging a search light 
around, next was the Fall River steamer swinging her search light 
around, and next he was hailed by some one on the Staples who said : 
"We are wrecked, come and get hold of us" ; that he then approached 
the Staples which was heading about west, on her starboard side, on 
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account of wreckage on the port side; that as far as he knew it was 
slack water, because his barges which had been anchored heading 
up stream, did not swing around; that he should say that the colli- 
sion took place not 50 yards above Sand Point; that the master of 

the Staples said to him, that he did not know how it could happen 
unless his head barge took a rank sheer causing the Staples to sheer 
in toward the Luckenbach's tow, that he had had trouble with the 
barge since leaving Jersey City, she was a heavy barge and possibly 
something of that kind happened; that the after part of the Staples 
was ail covered with wreckage while the forward part was ail clear, 
the masts were swept from starboard to port; that the damage had 
indicated that the hawser had struck on the starboard side somewhere 
about the forerigging; that his speed was 6 to 6% knots ; that when 
he came into the pilot house the boat had not quite reached a point 
where it was usual to haul around to the westward to go to Provi- 
dence ; that point of changing, from N. E. by N. to N., is marked by 
the range light on Bristol Ferry Point with Hog Island. On his 
cross examination, it appeared that he testified before the Local In- 
spectors that when he first went into the pilot house that Sand Point 
Light was a quarter of a mile astern of abeam of the Luckenbach, 
so that the light would be two or three points on her port quarter and 
a good half or three quarters of a mile off. 

The master of the West Point said he came on watch at 13 o'clock 
and overtook the Staples and tow on the way up toward Prudence 
Island ; that another man was at the wheel and apparently steering 
correctly; that the witness was on duty and had been on deck till 
about 10 minutes before 4 o'clock at which time they began to over- 
lap the other tow and were passing it about 150 yards off; that 
both tows were heading nearly the same, "they were heading in a 
Httle doser" but the witness did not think there was any danger in 
the situation and he went forward underneath the top deck and was 
there until he heard whistles, when he ran up on deck and saw the 
other tug "almost right across our hawser" and saw her starboard 
light ; that it appeared to him that she was already in contact, heading 
to the starboard of the Luckenbach almost across her bow ; that he 
was excited but saw the smoke-stack and mast of the Staples go over 
the side and she drifted down to the starboard of the Luckenbach ; 
that it appeared to him that his hawser struck the Staples' bow and 
took her smoke-stack and mainmast last; that when he came up "it 
seemed that our head barge was a little bit on our starboard bow 
* * * about half a point as near as I could judge in the excite- 
ment"; that when he came out he thought they were a little below 
Sand Point Light. On the cross examination he said that his barge 
might hâve sheered a little but not much ; that he did not recollect 
having testified before the Inspectors as follows: 

"Q. Did yônr barge cross over between the Staples and ber first barge? A. 
Well, tbat I don't know ; It might probably bave done so, she must bave I 
suppose." 

The transcript of the Inspectors' minutes, however, showed that he 
did so testify. 
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Another witness for the claimants was the master of the barge 
Thomas, the leading barge in the Luckenbach's tow. He said that he 
was steering his barge when passing the Staples and tow and passed 
them 100 to 150 yards away; that he left the pilot house in charge 
of another wheelsman to go forward to arrange about anchoring and 
then he saw both of the West Point's side lights; that when he 
reached the forecastle head he heard some toots from the Staples and' 
looking over the port side he saw only two green lights, close to- 
gether, and three masthead lights; that he then heard some cracking 
and people hollering and then ail the lights went out excepting one 
green light, which he took to be on the West Point. 

It will be noticed that the Luckenbach's testimony shows that 
v/hile the tows were passing, she changed half a point to the eastward 
to give the other tow plenty of room; that when in passing the tugs 
were about abreast and she changed back to her former course; 
that when the master looked astern the first barge was showing both 
lights to him ; while the last barge was showing her green only ; 
that he next saw the lights of his barges and the Staples ail crowded 
together; that the master of the West Point noticed that the tows 
were getting doser while on their gênerai courses; and he admitted 
that he was excited when making his observations. 

I think that the prépondérance of the testimony is decidedly in favor 
of the contention of the libellants that there was no change of course 
on the part of the Staples after the Luckenbach commenced her en- 
deavor to pass to the starboard. Whether there was any change on 
the part of the Luckenbach other than from N. E. Y^ N. to N. E. by 
N., described above, is not so clear, but, in any event, that change 
was enough to bring the tow of the Luckenbach in dangerous prox- 
imity to the Staples and the former should be condemned for close 
shaving as well as for the change of course just mentioned. She 
was also in fault for not giving a signal when overtaking and for 
proceeding without an assent to a proposed method of passing. 

It is not contended that the Luckenbach had a lookout. It is not 
necessary, however, to go beyond the foregoing to establish faults 
on her part but it is probable that such faults were not the sole 
causes of the disaster, because it is likely that unless the West Point 
sheered to port, the change to port on the part of the Staples would 
hâve avoided the collision, but ail efforts in the extremity were ren- 
dered useless by the sheer of the West Point. It is impossible to dé- 
termine the extent of such sheer, as that would dépend upon the dis- 
tance the tows were apart, and the estimâtes vary from 75 feet to 450 
feet, but it appears it was sufficient, in connection with the close shav- 
ing of the Luckenbach to produce the collision. The testimony on 
the part of the Staples that the West Point sheered considerably 
is confirmed by the statements of the master of the Luckenbach, and 
of the master of the Thomas, who said they saw the West Point's 
green light immediately prior to the collision. The latter said that 
it was the only light of those previously seen that appeared after 
the collision. 

There will be a decree in favor of the libellants against the Lucken- 
bach and West Point, with an order of référence. 
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In re TUPPER. 
(District Court, N. D. New York. July 17, 1908.) 

1. Jtjd&ment— Lien— Real Estate. 

Under the New York law, a judgment becomes a Hen on real estate on 
the date It Is docketed In the county where the real estate Is situated 
and remains a lien for 10 years. Irrespective of the issuance of an exécu- 
tion, a levy, sale, or advertlsed sale. 

[Ed. Note.— For cases In point, see Cent. DIg. vol. 30, Judgment, § 1332.] 

2. Bankettptct— AcTS OF Bankruptcy— Pétition. 

A pétition, charglng that défendant had transferred her Interest In 
certain real estate by way of security by permlttlng a judgment to be 
docketed against her In the county where the real estate was situated, was 
insufflcient, wlthout an allégation that tbis was done with intent to 
hinder, delay, or defraud her credltors or any of them ; the act of bank- 
ruptcy defined by Bankr. Act July 1, 1808, e. 541, § 3, subd. 1, 30 Stat. 545 (U. 
S. Comp. St. 1901, p. 3422), declaring that a transfer of property with Intent 
to hinder delay or defraud credltors shall constitute an act of bankruptcy. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 6, Bankruptcy, § 118.J 

3. Same— Pkeference. 

A bankruptcy pétition, charglng that défendant transferred her Interest 
In certain property by way of security by permitting a judgment to be 
docketed against it, but, faillng to allège that thls was done by défendant 
with Intent to prêter the judgment credltors, did not charge an act of 
bankruptcy under Bankr. Act July 1, 1898, c. 541, § 3, subd. 2, 30 Stat. 545 
(U. S. Comp. St. 1901, p. 3422), declaring that a transfer by a debtor, 
while Insolvent, of any portion of his property with Intent to prêter such 
creditors over other credltors, shall constitute an act of bankruptcy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 118.] 

4. Same—' 'Prefebence"— ' 'Teansfeb. ' ' 

Bankr. Act July 1, 1898, c. 541, § 60, 30 Stat. 562 (U. S. Comp. St. 1901, 
p. 3445), déclares that a person shall be deemed to hâve glven a "préfér- 
ence," if, being insolvent, he bas, wlthin four months before the filing of 
the pétition, or after the flling of the pétition and before adjudication, 
procured or suffered a judgment to be entered against himself in favor of 
any person or made a transfer of any of his property, the efCect of whieh 
wlll be to enable one créditer to obtain a greater percentage of liis debt 
than other creditors of the same class. Section 1, subd. 25 (30 Stat. 545 
[U. S. Comp. St. 1901, p. 3420]), déclares that a "transfer" shall include 
the sale and every other and différent mode of disposing of or partlng 
with property or the possession of property absolutely or conditlonally as 
a payment, pledge, mortgage, gift, or security. Section 3, subd. 3 (30 
Stat. 5406 [U. S. Comp. St. 1901, p. 3422]), provides that a person , shall 
commit an act of bankruptcy If he bas suffered or permitted any créditer 
to obtain a préférence through légal proceedings and not having, at least 
five days before a sale or final disposition of any property afifected by 
Buch préférence, vaeated or discharged the same. Held, that where a 
debtor, while Insolvent, permitted certain creditors to recover and docket 
a judgment against her in the county, in which she had an equity In real 
estate, and such judgment was permitted to remain a lieu untll one day 
before the expiration of four months from the date it was so docketed, 
and on the expiration of such time It would bave become an absolute se- 
curity for the debt, It constltuted a préférence and an available act of 
bankruptcy. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5498-5499; vol. 8, pp. 7759, 7064-7070, 7819.] 

5. Same— "Final Disposition." 

Bankr. Act July 1, 1898, § 3, subd. 3, c. 541, 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), provides that a person shall hâve committed an act of 
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banlfruptcy by havlng suffered or permltted, while Insolvent, any creditor 
to obtaln a préférence by légal proceeding and not having at least flve 
days before a sale or final disposition of any property affected by sucli 
préférence vacated or discharged it. Held. that the term "final disposi- 
tion," as 80 used, did not mean a gift of the property to some third 
person or a voluntary transfer to the creditors in satisfaction of a prefer- 
ential judgment, but included every other method than that specified of 
passing the control and dominion of the property of the insolvent debtor 
to another or others either absolutely or as security to the preferred 
créditer to the exclusion of his other creditors. 

[Ed. Note. — For other définitions, see Worda and Phrases, vol. 3, p. 
2798.] 

Geo. S. Raley, for bankrupt. 
Henry W. Williams, for creditor. 

RAY, District Judge. About March 7, 1908, and prîor to March 
8, 1908, the First National Bank of Glens Falls, N. Y., a creditor of 
the above-named Abbie Tupper to the amount of $3,987, besides in- 
terest, filed a pétition in involuntary bankruptcy against her praying 
that she be adjudged a bankrupt. 

The pétition sets out ail necessary facts with sufficient détail and ex- 
actness, unless it be that it fails to charge an act of bankruptcy. The 
alleged bankrupt interposes a demurrer challenging the sufficiency of 
this allégation, which is as follows : 

"(7) That within four months preceding the date of the filing of this péti- 
tion, viz., on the 8th day of November, 1907, the said Abbie Tupper, while 
Insolvent, committed an act of banlsruptcy, in that she did, on said date, 
suffer and permit the said Pardo & Hogan to obtain a préférence through legàl 
proceedings, and did not, at least flve days before the final disposition of 
the property affected by such préférence, vacate or discharge said préférence. 
That said Abbie Tupper, at said tlrae, was and now is the ovvner of a house and 
lot at No. 122 Crandall street, in the village of Glens Falls, of the reasonable 
worth and value of $2..500 incumbered only, prior to said date, by a mortgage 
of $1,500, leavlng an equity owned by said Abbie Tupper, in said real estate, 
of $1,000. That on said 8th day of November, 1907, the said James Pardo and 
Daniel J. Hogan recovered a judgment in the Suprême Court of the state of 
New York for the county of Warren. in which county said real property is 
located, and that the said judgment roll in said action was duly filed in the 
Warren county clerk's ofliee, and said judgment duly docketed therein, on 
said day. And that, under the iaws of the state of New York, the said judg- 
ment thereupon became a lien against the aforesaid real estate, viz., the equity 
of said Abbie Tupper in the said property at No. 122 Crandall street, Glens 
Falls, N. Y. 

"(8) That said judgment of Pardo & Hogan has not been paid, satisfied, 
vacated, or discharged. That the same constitutes an illégal and unlawful 
préférence in bankruptcy, in favor of said Pardo and said Hogan, of the 
property of said Abbie Tupper, and to the détriment of your petitioner. And 
that such préférence will become absolute, and will be unavoidable by a 
trustée in bankruptcy on the 8th day of March, 1908, unless this pétition 
is filed between said date and flve days préviens thereto." 

The act of bankruptcy charged is : That on the 8th day of Novem- 
ber, 1907, the said Abbie Tupper, while insolvent, suffered and per- 
mitted James Pardo and Daniel J. Hogan, creditors, constituting the 
firm or copartnership of Pardo & Hogan, to obtain a préférence 
through légal proceedings and did not, at least five days before the 
final disposition of the property affected by such préférence, vacate 
or discharge such préférence; that said Abbie Tupper then was and 
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still is the owner of a house and lot in Glens Falls, Warren county, 
N. Y., worth $2,500, then incumbered by a mortgage of $1,500, 
leaving her equity thereon of $1,000 ; that on the said 8th day of 
November 1907, the said Pardo & Hogan recovered a judgment in 
the Suprême Court of the state of New York against said Abbie Tup- 
per and duly filed the judgment roll and docketed said judgment in 
the county of Warren, N. Y., where said real estate is situated, and 
such judgment thereupon on sucli day became a lien on such real es- 
tate; that the said judgment has not been paid, satisfied, vacated, or 
discharged; that the same constitutes an unlawful préférence, in 
bankruptcy, by way of a lien in favor of said Pardo & Hogan upon 
the property of the alleged bankrupt to the détriment and in jury of 
the petitioner; and that such lien would become absolute and un- 
avoidable by a trustée in bankruptcy March 8, 1908. 

There is no allégation in the pétition that an exécution has been 
issued on such judgment and returned unsatisfied, or that any exécu- 
tion has been issued, or any levy made on such property, or that it 
has been advertised for sale on exécution, or that any attempt has 
been made to enforce such judgment. Under the laws of the state of 
New York, such a judgment becomes a lien on real estate on the day 
of its docket in the county where the real estate is situated, and re- 
mains a lien for 10 years, entirely irrespective of the issuance of an 
exécution, a levy, or a sale, or an advertised sale. 

By section 60 of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]): 

"A person shall be deemed to hâve given a préférence If, being Insolvent, 
lie has, within four months before the flling of the pétition, or after the flling 
of the pétition and before adjudication, procured or snffered a judgment to be 
entered against himself in favor of any person, or miide a transfer of any of 
hls property, and the effect of the enforcemént of sucli judgment or transfer 
will be to enable any one of his creditors to obtaln a greater percentage of bis 
debt than any other of such creditors of the same class." 

That the enforcemént of this judgment against this judgment 
debtor will hâve this effect is not questioned, and, indeed, it cannot 
be. That Tupper has given a préférence is very clear, for she has snf- 
fered a judgment to be entered against herself in favor of thèse cred- 
itors. 

By subdivision 25 of section 1 of the act : 

"Transfer shall inclnde the sale and every other and différent mode of dis- 
posing of or parting wlth property, or the possession of property, absolutely 
or conditionally, as a payment, pledge, mortgage, glft or security." 

It follows that allowing a judgment to be taken and docketed, there- 
by creating a lien and a security for the debt, may constitute a trans- 
fer, for it would be or might bc a disposition of real property by way 
of security. Aside from the mode of enforcemént and the right to 
redeem after a sale and the time of rédemption, it is in New York just 
as effectuai by way of security for a debt as a recorded mortgage. 
It constitutes a lien on the property good as against ail claims, ex- 
cept purchase money and unrecorded mortgages given in good faith 
and for a valuable considération whether exécution is issued or not. 
It follows that a debtor may give his créditer security on his real es- 
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tate by allowing and permitting liim to obtain and docket a judgment, 
withiu the meaning of the bankruptcy act. Section 3 of the act defines 
and enumerates "acts of bankruptcy." Even if Tupper bas trans- 
ferred her interest in this real estate by way of security by permitting 
this judgment, there is no allégation that it was done with intent to 
hinder, delay, or defraud her creditors or any of them. Hence the 
pétition does not charge the first act of bankruptcy enuraerated in the 
act. So if she bas transferred her interest in this property by way of 
security by permitting this judgment and Hen, there is no allégation 
in the pétition that it was done with intent to prefer Pardo & Hogan 
over her other creditors. Hence the second act of bankruptcy is not 
alleged. There can be no prêteuse that either the fourth or fifth act 
of bankruptcy is alleged. 

The third act of bankruptcy reads: 

"Havlng suffered or permitted, while insolvent, any créditer to obtain a 
préférence through légal proceedings, and not having at least five days Dé- 
fère a sale or final disposition of any property afCected by such préférence 
vacated or discharged such préférence." 

This act of bankruptcy is not committed by sufïering or permitting, 
while insolvent, a creditor to obtain a préférence through légal pro- 
ceedings merely. The act of bankruptcy is not committed until the 
person suffering or permitting the obtaini'ng of the préférence by légal 
proceedings, suit, and judgment has failed "at least five days before 
a sale or final disposition of any property affected by such préférence 
to vacate or discharge such préférence." It has been held that this, 
act of bankruptcy is not committed until a sale is at least advertised 
or the property affected by the préférence is to be finally disposed of 
and the fifth day prior to the proposed sale or proposed final disposi- 
tion of thé property affected has arrived. In the case of personal 
property, a sale or proposed sale on exécution issued on a judgment 
is, of course, the sale or final disposition intended, as there is no 
right of rédemption. In the case of real estate, an advertised sale on 
exécution or an actual sale would, in my judgment, be -a final dis- 
position, notwithstanding there is a right of rédemption. In the case 
of real property, under the law of the state of New York the docketed 
judgment becomes an absolute lien so soon as docketed in the county 
where the real property is situated and is "a disposition of the proper- 
ty," in a sensé, for it has been by opération of law pledged as a 
security for the debt or amount of the judgment ; but under the termsi 
of the bankruptcy act such a lien, such a disposition of the real prop- 
erty, does not become final until the expiration of four months from 
its docketing in the county where the real property is situated. In 
this case, under the provisions of the bankruptcy act, the real prop- 
erty affected by the préférence, judgment suffered and permitted, 
would not hâve passed absolutely under the lien of this judgment, 
and so hâve been finally disposed of as security for the debt until 
March 8, 1908. On the 7th of March, 1908, the pétition was filed. 
This real property affected by this judgment, this préférence— for it 
was such and made so by section 60a of the act — was to be effectually 
and finally disposed of so far as the alleged bankrupt was concemed, 
163 F.— 49 
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aside from the right to redeem from the lien by payment thereof, 
on the 8th day of March, 1908, by opération of law. An exécution 
and levy and an advertised sale thereunder were wholly unnecessary to 
a final disposition of this property. On the 8th day of March, 1908, 
but for the filing of the pétition in bankruptcy, the real property 
would hâve passed irrevocably and absolutely under the lien, and, as 
Tupper had become and was insolvent, it was not in her power to 
pay or discharge it. As to the efïect of this, see Scheuer v. Smith, 
etc., 112 Fed. 407, 50 C. C. A. 312. 

Not so with Personal property, for there there is no lien until exécu- 
tion is issued and generally levy made, and, even then, the lien ceases if 
within definite periods a sale is not advertised, and hence there is no 
final disposition of such property proposed until the same is advertised 
for sale. 

It seems to me that efïect is to be given to the words "or final dis- 
position of any property afïected by such préférence." "Final dis- 
position" is not a gift of the property to some third person or a vol- 
untary transfer to the creditor in satisfaction of the preferential judg- 
ment, as that would be merely a sale in payment. Congress had in 
mind, when it enacted this law, the fact that there are différent ways 
or modes of disposing of property, of enforcing exécutions, judg- 
ments, and liens, and it referred to the ordinary method of disposition 
by way of sale, and then used the words "or final disposition" to cover 
every other method of passing the control and dominion of the prop- 
erty from the debtor, insolvent person, to another or to others either 
absolutely or as security to the preferred creditor to the exclusion of 
his other creditors. The purpose of the law is that no one creditor 
shall be preferred over the others by an insolvent person, but that 
ail creditors shall share equally except as to honest liens created more 
than four months prior to the filing of a pétition in bankruptcy. It 
was not intended that a creditor should obtain a lien on ail the real 
estate of an insolvent person by a judgment filed and docketed, and 
then lie still, without issuing exécution or making a levy and advertis- 
ing the property for sale for toxiv months and until such judgment had 
become unimpeachable under the bankruptcy act or otherwise, there- 
by gaining a préférence, an absolute security for the debt, and it might 
be to the extent of the entire property of the insolvent person, and thus 
excluding other creditors from any share in the estate. It has been 
held that an advertised or even a proposed sale is not in ail cases nec- 
essary under subdivision 3 of section 3. In re Harper (D. C.) 105 
Fed. 900, 5 Am. Bankr. Rep. 567 ; In re Miller et. al. (D. C.) 5 Am. 
Bankr. Rep. 140, 104 Fed. 764; Scheuer v. Smith & Montgomery Book 
etc., Co., 7 Am. Bankr. Rep. 384, 112 Fed. 407, 50 C. C. A. 313. 

In Re Miller et al., supra, judgment was obtained and exécution 
issued. The personal property of the judgment debtor was then sub- 
ject to a lien and bound by the judgment. Code Civ. Proc. N. Y. §§. 
1405, 1410. The insolvent person, alleged bankrupt, on being question- 
ed as to his property, informed the sheriff that a third person had 
money belonging to him, and a part of that money was paid over by 
such person to apply on the judgment and was so applied. No levy 
was made and no sale was advertised. A part of the property of the 
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insolvent passed to the judgment créditer however. It was a final dis- 
position of property affected by tiie préférence. Hère the real prop- 
erty of Tupper, but for the filing of the pétition in bankruptcy, would 
bave passed absolutely under the lien of the judgment the next day, 
March 8, 1908. It would hâve been finally disposed of so far as tlie 
petitioner and other creditors of Tupper were concerned. Nothing 
but an adjudication in bankruptcy will save it from that lien and a dis- 
position thereof thereunder for the sole benefit of Pardo & Hogan. 
In the eye of the law of the state of New York, it is the property of 
Pardo & Hogan for the satisfaction of and to the extent of their debt. 
In Re Harper, supra, judgment was entered and exécution issued, 
but no levy was made or sale advertised. Garnishment proceedings 
were commenced to reach property in the hands of a third person be- 
longing to the alleged bankrupt. The garnishee filed an answer ad- 
mitting $3,255.78 due Harper. Under the practice in Illinois, the 
garnishee could turn over to the judgment creditor so much of this 
amount as might be necessary to pay the judgment. Held, that an 
act of bankruptcy had been committed under subdivision 3 of section 
3. The money had not been turned over, but such proceedings had 
been had that an absolute lien thereon had been created. But for the 
filing of a pétition in bankruptcy, the money in the hands of the gar- 
nishee would hâve gone in satisfaction of the judgment provided the 
judgment debtor did not pay it. It is this case in principle. Hère, 
but for the bankruptcy proceedings, the land or its proceeds will go 
to the judgment creditor if the judgment debtor does not pay it. But 
he is insolvent, as the pétition allèges and the demurrer concèdes, and 
cannot discharge the lien without applying his other property, if any, 
to the payment of this préférence, or borrowing the money. It was 
possible and easy for Tupper to vacate or discharge the préférence ob- 
tained by the docketing of this judgment. Ail she had to do, being in- 
solvent, was to file a voluntary pétition in bankruptcy and the judg- 
ment would fall under sections 67c and 67f and 60b. The material 
parts read: 

"(e) A lien created by or obtalned In or pursuant to any suit or proceeding 
at law or in equity, includlng an attachment upon mesne process or a judg- 
ment by confession, which was begun against a person within four months 
before the filing of a pétition in bankruptcy by or against such person shall 
be dissolved by the adjudication of such person to be a bankrupt if (1) it 
appears that sald lien was obtained and permltted while the défendant was 
insolvent and that its existence and enforcement will work a préférence, or 
(2) the party or parties to be beneflted thereby had reasonable cause to be- 
lleve the défendant was insolvent and in contemplation of bankruptcy, or (3) 
that such lien was sought and permitted In fraud of the provisions of this act. 
« « ♦" 

"(f) That ail levies, judgmeiits. attachments, or other liens, obtained through 
légal proceedings against a person who Is Insolvent, at any time within four 
months prlor to the flling of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attactiment or other lien shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, uniess the court shall, on due notice, 
order that the rlght under such levy, judgment, attachment, or other lien 
shall be preserved for the benefit of the estate ; and thereupon the same may 
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pass to and shall be preserved by the trustée for the beneflt of the estate aa 
aforesald." 

Section 60b: 

"If a bankrupt shall hâve glven a préférence, and the person receivlng It, 
or to be beneated thereby, or hls agent actlng therein, shall hâve had reason- 
able cause to belleve that it was Intended thereby to give a préférence, it shall 
be voldable by the trustée, and he may recover the property or its value 
from sueh person. And, for the purpose of such recovery, any court of bank- 
ruptey, as herelnbefore deflned, and any state court which would hâve had 
jurisdiction if bankruptcy had not tntervened, shall hâve concurrent juris- 
dictlon." 

See Wilson v. Nelson, 183 U. S. 196, 197, 22 Sup. Ct. 74, 46 L. 
Ed. 147. 

This she did not do and has not donc. She has by such nonaction 
assented to the judgment and préférence. The fair inference is that 
she assents to the hen and desires to aid and take part in preferring 
thèse creditors oven her other creditors. It may be a fair inference 
that she has "transferred" while insolvent by way of security, in one 
of the modes referred to in subdivision 35 of section 1, this real prop- 
erty to thèse judgment creditors with intent to prefer such creditors 
over her other creditors. May not her intent to prefer- by this mode 
of transfer and the iatent of Pardo & Hogan to obtain and receive 
and retain a préférence be fairly inferred? It is not necessary, under 
subdivision 3 of section 3, that Tupper should hâve donc afÉrmative 
acts, and, even under subdivision 2, mère silent acquiescence and fail- 
ure to act while the property is being transferred by légal proceedings 
may be sufificient. I hâve not deemed it necessary to refer to the nu- 
merous cases where a sale of personal property was involved, and 
where it was held that, usually, an exécution, levy, and advertised sale 
is essential. Those cases do not govern this. 

While I am of the opinion that an act of bankruptcy is charged in 
this pétition, the petitioner, if so advised, may file an amended péti- 
tion, nunc pro tune, setting up thèse acts and charging the first, second, 
and third acts of bankruptcy so as to cover the entire case in ail its 
phases. 

The demurrer is overruled, with the privilège of amending, as 
suggested. 



UNITED STATES v. GIORDANI. 

(Circuit Court, S. D. New York. June 1, 1908.) 

SniPPiNG— Statutory Reculation— Caeriage' of Dangerous Substances. 
Rev. St. § 4476 (U. S. Conip. St. 1901, p. 3052), making it a misdemeanor 
to pack or put up for shipment or to knowlngly ship or attempt to ship on 
vessels any gunpovvder or other dangerous substances enuuierated, un- 
less packed and marked as required by the precedlng section, coustrued in 
connection virith the other cognate sections of the statute, and especially 
section 4400 as amended in 18S2 and 180.5 (Act Âug. 7, 1882, e. 441, 22 Stat. 
346, and Act March 1, 1895, c. 146, 28 Stat. 099 [U. S. Comp. St. 1901, p. 
3015]), applies to shipments on forelgn private steam vessels carrying paa- 
■engers from ports of the United States to any other place or country. 
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2. Same— Construction and Scope of Statute. 

Bev. St. §§ 4475, 4476 (U. S. Oomp. St 1901, p. 3052), relating to the pack- 
Ing for shipment, shipment, or delivery to a vessel as stores of gunpowder or 
other dangerous substances, were enacted in the exercise by Congress of 
Its constitutional power to regulate foreign and Interstate commerce, and 
are applicable only to shlpments or Intended shipments on vessels engaged 
In such commerce. 

3. Same— Gunpowder. 

The provisions of such sections relating to the packlng and shipment of 
gunpowder inciude within their meaning metallic cartridges containing 
gunpowder. 

On Demurrers to Indictments and Motions to Quash, 

Henry L. Stimson (Goldthwaite H. Dorr and Phillips Moore, of 
counsel), U. S. Atty. 
Perry Allen, for défendant. 

CHATFIELD, District Judge. The défendant has been tndicted 
for (1) knowingly and unlawfully attempting to ship as merchandise, 
upon a steamer called the Graecia, certain casks containing rifle car- 
tridges, each cartridge containing 70 grains in some cases, and in 
others 40 grains, of gunpowder (the quantity of cartridges is con- 
sidérable, but that does not enter into the question hère involved) ; 
and (2) for knowingly and unlawfully attempting to ship gunpowder 
and other articles of like character, not duly packed and marked — 
that is to say, certain cartridges — both indictments being laid under 
the provisions of section 4476, Rev. St. (U. S. Comp. St. 1901, p. 
3052). The second indictment describes the offense in the following 
language : 

"Unlawfully, willfuUy and knowingly did attempt to ship gunpowder and 
other articles of like character not duly packed and marked, to wit, thlrty- 
six casks and barrels containing cartridges, the said casks and barrels marked 
CMO 

M and labeled wlth cernent labels, and which said casks and barrels con- 
Gonalves 

taining the said gunpowder and cartridges were not distinctly marked on the 
outside with the name and description of the articles contained thereln." 

It is impossible to détermine certainly from this language whether 
the gunpowder and other articles referred to consisted entirely of 
cartridges, or whether the casks and barrels contained gunpowder 
and cartridges, inasmuch as the word "other" would indicate articles 
distinct from the gunpowder. But from an inspection of both in- 
dictments, and from the use of the words, "to wit, thirty-six casks 
and barrels containing cartridges," it would seem, for the purposes 
of this demurrer, that the indictment can be assumed to mean 36 
casks and barrels of cartridges containing gunpowder, and that the 
words in the indictment, "containing the said gunpowder and car- 
tridges," are intended to be used in an inclusive sensé, being équivalent 
to "containing cartridges filled with gunpowder," rather than to re- 
fer to two separate articles. As will be shown later, the défendant 
contends that cartridges are not included in the statutory term "gun- 
powder." But, if both gunpowder and cartridges were intended by 
the pleader, this objection would fall ; the insertion of the word 
"cartridge" being superfluous on indictment. 
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The question whether this mdictment is sufficiently definite there- 
fore can be dismissed, and for the présent considération, from the 
standpoint of the varions sections of the Revised Statutes, the con- 
struction of the language most favorable to the défendant will be 
taken. The défendant has demurred upon the ground that the in- 
dictment shows that the Graecia is a foreign vessel, and because of 
that fact the défendant claims that the provisions of section 4476, 
under which this indictment is brought, do not apply to the transac- 
tion in question. The défendant has also made a motion to quash, 
in order to présent to the court the proposition that this court can 
take judicial notice of the scientific proposition that metallic cartridges 
are not dangèrous articles for the purpose of shipment by a common 
carrier, and will not explode from beat even in the case of fire. 
The language of section 4476, as at présent in force, is as follows: 
"Sec. 4476. Every person who packs or puts up, or causes to be packed or put 
up, for shipment, any gunpowder, nltro-glycerine, eamphene, naphtha, ben- 
zine, benzole, coal-oil, crude or reflned petroleum, oll or vitriol, nltric or otUer 
Chemical aclds, oll or spirits of turpentine, frlctlon-matches, or other articles 
of like character otherwlse than as directed by the precedlng section, or who 
knowlngly shlps or attempts to ship the same, or dellvers the same to any 
such vessel as stores, unless duly packed and marked, shall be deemed gullty 
of a misdemeanor, and punlshed by fine not exceeding two thousand dollars, or 
Imprlsonment not exceeding elghteen months, or both." 

It will be seen that the act forbidden is shipping or delivering for 
shipment "to any such vessel" gunpowder, or other articles of like 
character as stores unless duly packed and marked in accordance with 
the requirements of section 4475, which spécifies the manner of such 
packing and marking. The entire contention upon this demurrer, 
therefore, turns upon the meaning of the words "any such vessel." 
Section 4476 is part of chapter 3 of title 52 of the Revised Statutes. 
This title is headed, "Régulation of Steam Vessels." The original 
enactment is contained in the Laws of 1871, and this original statute 
will be referred to later, as it seems to throw light upon the meaning 
of the language used. The first section of title 52 is section 4399, and 
is as follows (Act Feb. 28, 1871, c. 100, 16 Stat. 440 [U. S. Comp. St. 
1901, p. 3015]): 

"Sec. 4399. Every vessed propelled In whole or In part by steam shall be 
deemed a steam vessel wlthln the meaning of this title." 

Section 4400, as amended by the laws of 1882 (Act Aug. 7, 1882, 
c. 441, 22 Stat. 346) and 1895 (Act March 1, 1895, c. 146, 28 Stat. 
699 [U. S. Comp. St. 1901, p. 3015]), is as follows: 

"Sec. 440O. Ail steam vessels navlgating any waters of the United States 
which are common highways of commerce or open to gênerai or compétitive 
navigation, exceptlng public vessels of the United States, vessels of other 
countrles, and beats propelled in whole or In part by steam for navlgating 
canals, shall be subject to the provisions of this title. And ail foreign private 
steam vessels carrylng passengers from any port of the United States to any 
other place or country shall be subject to the provisions of sections forty-four 
hundred and seventeen, forty-four hundred and eigUteen, forty-four hundred 
and twenty-one, forty-four hundred and twenty-two, forty-four hundred and 
twenty-three, forty-four hundred and twenty-four, forty-four hundred and 
seventy, forty-four hundred and seventy-one, forty-four hundred and seventy- 
two, forty-four hundred and seventy-three, forty-four hundred and seventy- 
nlne," eta 
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Section 4401 contains the following: 

"Sec. 4401. Ail coastwise sea-going vessels, and vessels navlgatlng the great 
lakes, shall be subject to the navigation laws of the United States, when 
navigating within the jurisdiction thereof." 

It will thus be seen that, no matter what the scope of the original 
enactment, certain statutes, as at présent worded, refer to vessels 
of foreign countries other than men of war. The Graecia would be 
a vessel of this class, and, if section 4476 had been expressly enu- 
merated in section 4400, this particular demurrer could not hâve been 
interposed. 

But the défendant contends that, inasmuch as section 4400 mentions 
by number some sections of the Revised Statutes as appHcable to for- 
eign vessels when navigating waters of the United States, by necessary 
exclusion, the other statutes not mentioned by number must be held 
not to apply to such foreign vessels. The law of 1871 (Act Feb. 28, 
1871, c. 100, 16 Stat. 440 [U. S. Comp. St. 1901, p. 3049]), from which 
the title in question was carried into the Revised Statutes, provided, in 
section 1, for a license to "any vessel propelled in whole or in part by 
steam" upon compliance with the provisions of the act. Section 2 pro- 
vided for safeguards against fire on "every steamer so propelled." Sec- 
tion 3 contains provisions for further protection of the same sort for 
vessels carrying fifty or more passengers. Section 4 forbade the carry- 
ing of loose hay, naphtha, explosive fluids, and such articles on any 
steamer carrying passengers, and also said : 

"Nor shall gunpowder be carried on any such vessel except In case of spé- 
cial license, as hereinafter provided." 

Further, oil, turpentine, etc., could be carried if put up "in good 
metallic vessels," etc. Section 5 said "ail gunpowder," etc., when 
packed for shipment, shall be securely packed, etc., "and the package, 
box, cask, or other vessel containing the same shall be distinctly mark- 
ed on the outside with the name or description of the article," etc., 
"and every person who shall pack or put up, or cause to be packed or 
put up for shipment, any gunpowder," etc., "otherwise than as afore- 
said, or shall knowingly ship or attempt to ship the same, or shall de- 
liver the same to any such vessel as stores, unless packed and marked 
as aforesaid, shall be deemed guilty of a misdemeanor," etc. Other 
sections regulating steam vessels and inspection follow, until we come 
to section 41, which says: 

"Sec. 41. That ail steamers navigating the lakes, bays, inlets, sounds, rlvers, 
harbors, or other navigable waters of the United States, when such waters are 
common highvvays of commerce, or open to gênerai or compétitive navigation, 
shall be subject to the provisions of this act: Provided, that this act shall not 
apply to public vessels of the United States or vessels of other countries, nor 
to boats, propelled in whole or in part by steam, for navigating canals." 

Plainly, under the original law, a foreign vessel like the Graecia was 
entirely outside of the provisions of this law, and could not be af- 
fected by the language of section 5 above quoted. This particular sec- 
tion 5 became in the Revised Statutes of 1874 sections 4475 and 4476. 

Let us examine this law again to see just what the words "to any 
such vessel" must refer. They clearly do not mean the "vessel," pack- 
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âge, cask, etc., containing the substance, although this is îmmediately 
preceding. They cannot refer to a vessel using petroleum for fuel, 
which is the nearest use of the word "vessel" prior to section 5, for the 
words under discussion are obviously gênerai in their application to the 
act. But in the early part of section 4, and frequently throughout that 
section, are found the words "any such vessel," "such steamer," re- 
ferring directly to the first portion of that section, which, as has been 
said, governs the shipment of explosive, burning, and dangerous ar- 
ticles, on "any steamer carrying passengers." Hère seems to be the 
due to the meaning of the phrase in question, and, turning again to 
the Revised Statutes of 1874, we see that section 4472 is the embodi- 
ment of the first portion of the section 4 of the law of 1871 just re- 
ferred to. Need we go further in our search? It will be noted that 
section 41 of the original law followed and limited ail of the preceding 
sections, and was stronger in the manner of statement, although ap- 
parently no broader in scope than section 4400 of the Revised Statutes 
before amendment by chapter 146 of the act of March 1, 1895, and 
chapter 44 of the Laws of 1882. The words, "this act shall net apply 
to vessels of other countries," are less capable of evasive argument 
than "ail steam vessels * * * except vessels of other countries, 
shall be subject to the provisions of this title," but evidently both state- 
ments are intended to effect the same resuit. By the amendment of 
1882 (chapter 441) "foreign private steam vessels carrying passengers 
from any port of the U. S. to any other place or country" were made 
subject to the provisions of sections 4472 and 4473 of the Revised Stat- 
utes, and it would seem to necessarily follow that, if under the law be- 
fore this amendment a delivery "to any such vessel" was found to re- 
fer to the "passenger vessels" subject to the provisions of section 4472, 
then by the same reasoning under the présent law "any such vessel" 
referred to in section 4476 would mean any "passenger vessel" covered 
by section 4472, as amended, and thus in the présent case to the 
Graecia. The act made a misdemeanor is one occurring on land and 
in the United States. The amendment to section 4472 and section 
4473 was ail that was necessary, therefore, to extend the provisions 
of section 4476 to the foreign vessels intended, and the exception in 
the early part of section 4400 was necessarily amended thereby with- 
out the particular mention of section 4475 in the amendatory act. 
A footnote to section 4472 in the ofScial édition of the Revised Stat- 
utes refers us to sections 4278 and 4280 and sections 5353 and 5355. 
This référence is instructive, and will be considered in connection here- 
with, inasmuch as it brings in the provisions of other titles of the Re- 
vised Statutes, and at the same time, in section 4280, recognizes the 
constitutional limitation upon the police powers of the gênerai govern- 
ment and its jurisdiction over interstate and foreign commerce. Sec- 
tions 4278, 4279, and 4280, as well as sections 5353, 5354, and 5355, 
relate to the shipment of goods from a foreign country to the United 
States, or from the United States to a foreign country. Section 5353 
in particular forbids and imposes a penalty upon the act of deHvering oi* 
causing to be delivered nitroglycérine, etc., "on board any vessel or 
vehicle whatever, employed in conveying passengers by land or water 
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between any place in a foreign country and any place withîn the Unit- 
ed States." It can readily be seen that the act of a citizen of a foreign 
government delivering nitroglycérine to a foreign steamer for impor- 
tation into the United States would be what is known as an extraterri- 
torial crime. If the delivery be made upon an American vessel, and 
the person is afterward apprehended within the jurisdiction of the 
United States, or if extradition is agreed upon between the nations for 
the commission of such an act, the application of the statute is plain. 
It is unnecessary to consider hère the extremely difficult question that 
might arise over an attempt to extradite the citizen of a foreign country 
for delivery in that country to a foreign vessel, even if the goods reach- 
ed the United States» 

But this discussion serves to point out the distinction urged by the 
government as to the meaning of section 4476. The prosecution con- 
tends that packing for shipment, upon any such vessel, refers to an 
act, so far as shipment out of the United States is concerned, oc- 
curring upon land. That shipping, or attempting to ship, or deliver- 
ing to a vessel for shipment, as specified in section 4476, is likewise 
when concerned with a shipment out of the United States a trans- 
action that occurs upon land, and that the crime can be committed 
with référence to any vessel, domestic or foreign, and whether sub- 
ject to the inspection laws of the United States or not. There are 
two objections to this contention. One is that the statute (section 
4476) plainly refers to a packing for shipment or delivery for ship- 
ment "to any such vessel," and (except as we hâve been able by the 
former reasoning in this opinion to apply section 4476 to the foreign 
vessels referred to in the amendment of 1882) the gênerai prohibition 
of section 41 of the Law of 1871 and of section 4400 of the Revised 
Statutes (before amendment) would exclude this construction. The 
second objection is more serious. Authority to legislate on this sub- 
ject can be derived from the Constitution only under the Interstate 
and foreign commerce clause (article 1, § 8, subd. 3), or under the 
provisions giving to the United States maritime and admiralty juris- 
diction (article 3, § 2, subd. 1). A happening on land, such as packing 
for shipment or an attempt at delivery, could not be within maritime 
and admiralty jurisdiction, unless the act had gone so far as to be 
actually a delivery "on board." The cases of Cleveland Terminal 
R. R. V. Steamship Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 508, 
and Johnson v. Chicago & Pacific Elevator Co., 119 U. S. 388, 7 Sup. 
Ct. 254, 30 L,. Ed. 447, illustrate the meaning of this argument. If 
the act in question had gone to the extent of a delivery on board, it 
would certainly bave been controUed under the former statute by 
the exception as to "vessels of foreign countries," and under the 
présent statute must be brought within the scope of the amendment 
of 1882. If the shipment or delivery is subject to the jurisdiction 
of the United States, it would seem, therefore, to be only under the 
foreign commerce clause of the Constitution, and the construction of 
the statute assuming control over any such packing or shipment, as 
distinguished from its intended delivery to a vessel for export, would 
probably render the entire section unconstitutional. The sending of 
firecracicers, not properly packed and marked, by a local express com- 
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pany, to a sailor on a ship at a wharf, would not be under the juris- 
diction of the United States unless the shipment was for export, or 
uniess the ship in its maritime character was the basis of the juris- 
diction. Se it can be seen that an attempt to include ail such pack- 
ing or shipments would interfère with the jurisdiction of the states, 
and lay the statute open to the objection of unconstitutionality. 
Trade-Mark Cases, 100 U. S. 82, 99, 25 L. Ed. 650; Employers' 
lyiability Cases, 207 U. S. 463, 501, 503, 28 Sup. Ct. 141, 52 L. Ed. 
29r. 

The further objection that cartridges are not "gunpowder," but 
a manufacture of brass and gunpowder, does not seem to be well 
founded. Not only does the United States government so classify 
cartridges in its régulations for the carrying of explosives under au- 
thority of section 4423 of the Revised Statutes, but the facts that no 
chemical or physical change of substance has occurred, and that the 
brass envelope (while it protects) does not affect the substance in any 
way, show that this classification is correct. 

In making a comparison of the act of 1871, supra, with the sections 
of the Revised Statutes, it will be noticed that sections 4400 to 4476, 
especially the section from 4470 to 4476, follow the same gênerai 
scheme and take up the varions matters for treatment in the same gên- 
erai order as did the statute of 1871. It has not been considered neces- 
sary, therefore, to go through separately and in détail in this opinion 
the language of those sections of the Revised Statutes. Nor is it con- 
sidered necessary to attempt a détermination of the scope of section 
4401. In the Law of 1871 this section was inserted under paragraphs 
relating to navigation, and by its language would seem to refer to 
the handling and management of the vessels rather than to their con- 
struction and inspection. In the revision and codification of 1874, this 
particular section was brought forward and placed in its présent posi- 
tion. From 1874, therefore, down to 1883, the position of this section 
in the title, and a libéral construction of the word "navigation," might 
hâve brought coastwise steamers within the subséquent sections of 
the title. But that question need not arise hère. The amendment 
of 1882 has definitely covered the situation, and makes such a con- 
struction of section 4401 unnecessary to sustain the présent indict- 
ment. It is also unnecessary to consider questions relating to the de- 
livery of gunpowder and explosives to freight steamers, especially in 
view of the provisions of section 4423 of the Revised Statutes, supra, 
which provides that : 

"TTpon the application of any master or owner of any steam vessel employed 
In the carriage of passengers for £^ license to carry gunpowder," etc. 

Both indictments, therefore, outlining a charge which would be an 
offense under the portion of the statutes relating to the shipment of 
gunpowder, and inasmuch as neither indictment contains a charge 
that the cartridges are dangerous articles of like character, it is un- 
necessary to consider the proposition upon which the motion to quash 
is based, viz., that cartridges are not dangerous or inflammable as 
freight, and the demurrers will be overruled. The conclusion reach- 
ed by the court upon thèse demurrers seems to be exactly similar 
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to the décision of the United States Suprême Court in the case of 
Deslions et al. v. La Compagnie Générale Transatlantique, Owner of 
the Steamship La Bourgogne (decided May 18, 1908) 210 U. S. 95, 
28 Sup. Ct. 664, 52 L. Ed. . Upon pages 21 and 22 of that opin- 
ion, varions sections of title 3 of the Revised Statutes are held ap- 
plicable to foreign steam vessels as a resuit of the same course of 
reasoning, and in the same manner by which the décision in this 
case has been reached, and while the point under examination was not 
the same, nevertheless the décision is believed to be authority for the 
resuit reached herein. 

The demurrers will be overruled, and the motion to quash denied. 



THR DOECIIESTER. 
(District Court, E. D. Virginia. July 3, 1908.) 

1. COI,I.TSION— LOOKOUT— DUTY OF StEAM VESSEL. 

The duty of a steanisliip to see tliat lier lookout maintalns constant ob- 
servation and the utmost diligence is especially Imperatlve In favor of a 
saillng vessel, which under the rules has the right of way. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 10, Collision, §§ 140, 
141.] 

2. Same— Suit for Damages— Evidence. 

ITie testimony of two witnesses introdiiced by a steamship which sank 
a small schooner In a collision in the nlght, one of whom was an employé 
of the owners, that they found and examined what was supposed to be a 
part of the wreck, and from such examination Judged that the schooner's 
îights were not properly set, held of llttle welght as against the positive 
testimony of the owners and navlgators of the schooner to the contrary, 
where the elaimed examination was wholly ex parte, and no notice of the 
flnding or the Inspection was given to the other parties In interest. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 10, Collision, § 272.] 

3. Same— Steam and Sailins Vessels— Failuee to Keep Pbopeb Lookout at 

NlGHT. 

A collision occurred a short distance within the mouth of the Eliza- 
beth river on a clear and calm nlght between a steamship coming out from 
Norfolk and a small schooner passing in ; the schooner being sunk and her 
cargo lost. The schooner was saillng with ail salis set in a llght wlnd 
and kept her course and speed. She carried proper Iights, which were 
seen by passengers on the steamship when nearly a mile away, but were 
not seen by the master or lookout until too close to avoid the collision. 
Held, that the steamship was solely in fault In falling to maintain a prop- 
er lookout. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 10, Collision, §| 140, 
141.] 

In Admiralty. Suit for collision. On libel, cross-libel, and péti- 
tion for Personal injuries. 

This libel, cross-libel, and pétition grew out of a collision between the Doi> 
chester and the schooner I'"annie S. Groverman, which occurred in the waters 
of and near the mouth of Elizabeth river, on the early mornlng of the ISth 
of September, 1907. The facts are briefly thèse: The schooner, a "sharp 
sailed two-masted bugeye," about 60 feet in leiigth, gross tonnage 13 tons, net 
7 tons, and the Dorchester, an ocean-golng steamship 282 feet long, came Into 
collision about 10 minutes past 12 on the mornlng of the 13th of September, 
1907, a short distance above Deepwater Pier of the Jamestown Exposition. 
Tbe bugeye, owned. by tbe Ubelaut and eue of bis brothers, was en route to 
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Norfolk loaded wlth watermelons, manned by the two Robins and a younge» 
brother, Ross Robins, and had on board the petitioner, John B. Lawson, tlie 
owner, whose watermelons were being earried for hire from bis home In Glou- 
cester county, Va. The Dorchester was one of the Une steamers of the Mer- 
chants' & Miners' Transportation Company bound from Norfolk to Providence, 
R. I. 

Eaeh of the vessels contend that the collision was solely the fault of the 
other, and that they in ail respects complied with the niles of navigation gov- 
erning them, and were properly and efflciently manned and equipped before 
and at the time of the collision, having compétent lookouts and proper lights 
properly set and buming brightly. The bugeye says: That she was proceed- 
ing under full sali from near Deepwater Fier on a port tack, bound up the 
river with a gentle wind from the south, in smooth water, the night starlight 
and good for seeing lights; that, when some two miles off, the lookout sigbted 
the steamship, flrst observing her red llght, and then both lights for a vvhile; 
that the bugeye continued ail the while on the port tack, keeping her course 
and speed, and, when about a quarter of a mile from the Dorchester, the 
latter put her searchlight on her, and In a few minutes the collision ocourred, 
the steamer striking the bugeye about amidships, cutting her In two, and 
causing a total loss of the vessel and cargo, and greatly endangering the lives 
of lier passenger and crew. The Dorchester, on the other hand, says: That 
while proceeding down Elizabeth river, about a mile below Boush BÏufC Llght- 
ship, her lookout saw and reported a very faint green light about a point 
on the starboard bow ; that the master of the Dorchester looked, but could eee 
no light, and, upon examining with bis glass, observed about a point or a 
point and a quarter on the starboard bow a faint outline of salis, but could 
not make out the direction in which the vessel was heading, though he pre- 
sumed she was runnlng in a southerly and westerly direction, and instantly 
gave the signal to stop the engines, ordered his wheel hard astarboard, threw 
on the searchlight, and observed the schooner heading at about right angles 
across the bow of the ship, still about a point on the starboard bow ; that he 
then ordered his wheel full speed astern, and blew danger signais ; that, when 
he flrst saw the schooner, she was 600 or 800 feet away, and some 400 îeet 
when he blew the danger signais ; that the time which elapsed between the 
order to stop and back was about 10 seconds, and at the time of the col- 
lision the engines had stopped, but the ship was still making some headway. 

W. W. Old & Son and James F. Duncan, for libelant and petitioner. 
Hughes & Little, for respondent. 

WADDILL,, District Judge (after stating the facts as above). 
This coinsion being between a steamship and a saiUng vessel, the 
rules of navigation applicable are embraced in articles 21, 23, and 23 
of the Inland Rules. Act June 7, 1897, c. 4, 30 Stat. 101 (U. S. 
Comp. St. 1901, p. 2883). Thèse rules briefly prescribe: That, where 
steam vessels and sailing vessels are approaching in such direction as 
to involve risk of collision, the former shall keep out of the way of 
the latter; that the sailing vessel in such case shall keep her course 
and speed ; and that the steam vessel shall, if the circumstances of the 
case admit, avoid crossing ahead of the sailing vessel, and such steam 
vessel shall, on approaching the sailing vessel, if necessary, slacken her 
speed, or stop, or reverse. The requirements of thèse rules are posi- 
tive. They must at ail times be strictly adhered to, and those failing 
to observe them do so at their péril, unless excused by the provisions 
of articles 27 and 29, known as the "Prudential and Spécial Circum- 
stances Rules" (Act June 7, 1897, c. 4, 30 Stat. 102 [U. S. Comp. St. 
1901, p. 2884]), which latter articles, upon the évidence in this case 
as viewed by aie court, afïord no excuse for this collision. Steamship 
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' Co. V. Low, 112 Fed. 161, 166, 171, 50 C. C. A. 473 ; The Richmond 
(D. C.) 114 Fed. 208, and cases cited; The Elizabeth (D. C.) 114 Fed. 
757. 

There was no apparent reason for this collision, and the same could 
not well hâve occurred without the négligence of one or other of the 
navigators of the vessels. There was ample sea room, a deep-water 
channel at the point of collision of at least 1,000 feet wide. The 
weather was good, the wind light, the sea calm, a good night for see- 
ing lights, and everything was propitious for safe navigation. Under 
such circumstances, if the lights of the schooner were properly set 
and burning, and she maintained her course and speed, it was the 
duty of those in charge of the Dorchester to hâve seen her in ample 
time to hâve avoided and made the collision impossible. Hence the 
crucial point for détermination is: Whose fault and what brought 
about this collision? 

The évidence présents a sharp conflict, which is not unusual in 
this class of cases; but the court, because of the testimony of the 
large number of intelligent and disinterested witnesses, passengers 
upon the steamship, is less embarrassed in reaching what appears to 
be a correct conclusion than frequently occurs. That the lights upon 
the 'bugeye were properly set and burning at the time of and preced- 
ing the collision is conclusively established. The navigators of the 
bugeye, and the passenger on board, testified fully on this subject, 
and the former that the lights were of the kind in gênerai use on ves- 
sels of this class. As many as four passengers on the Dorchester tes- 
tified that they saw and observed the lights on the schooner. Three of 
them prior to the placing of the searchlight upon the vessel, which 
occurred when they were àbout a quarter of a mile apart, and two of 
them when the vessels were from a mile to three quarters of a mile 
apart, observed the schooner's red Hght brightly burning. Thèse wit- 
nesses give full accounts of the circumstances of the collision and of 
seeing the lights at the time they testify to ; that the schooner did not 
change her course, and several did not observe the slowing down of 
the steamer until after the collision, and some say that about that 
time she sHghtly went to port. Thèse witnesses from the steamship 
were largely made up of the members of the Rhode Island State 
Commission at the Jamestown Exposition returning home, men of 
prominence, the Speaker of the House of Représentatives, members 
of the Législature, and other prominent citizens, and the court has 
no difficulty in ascertaining, upon full considération of their évidence, 
and that of the witnesses on the bugeye, and from the steamship, that 
this collision was attributable to the fault of the navigators of the 
steamship, in failing sooner to sec and observe the présence of the 
bugeye, which could readily hâve been done had the lookout upon this 
ship properly performed his duty. Indeed, there was no excuse for 
his claim that he did not see this little vessel until within a quarter of 
a mile of it, when others not charged with the duty of observation saw 
it three times as far away. On such a night, the vessel could and 
should hâve been seen, and that it was not can only be attributed to 
the failure to keep an efficient lookout, which, doubtless, arose from 
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the faet that immediately before the accident there had been a change 
of lookouts, and the one who had just taken charge had not concen- 
trated his mind on his duty. The law imposes upon the lookout the 
exercise of unremitting vigilance. His position is one of great re- 
sponsibility, requiring constant observation and the utmost diligence, 
baving regard not only to the safety of his own vessel, but of others 
v^fho lawfully navigate the sea, and this duty is especially imperative in 
favor of vessels having the right of way ; the steamship being charged 
not only with avoidance of a collision, but the risk of collision. The 
Manhasset (D. C.) 34 Fed. 408 ; The Michigan, 63 Fed. 280, 288, 11' 
C. C. A. 187; The Vedamore, 137 Fed. 844^ 70 C. C. A. 342. 

The respondent seeks to throw the fault on the bugeye because of 
a defect in the arrangement of the lights, and in support thereof at- 
tempted to show that an examination of what purported to be the 
wreck of the forward part of the bugeye proved that the same were 
improperly set, in that her lights did not bave inboard screens pro- 
jecting at least three feet forward from the hghts, so as to prevent 
them from being seen across the bow. Article 2, subsec. "d," and 
article 5, of Inland Rules, supra. Two witnesses were introduced 
by the respondent, one of them an employé of the steamship Com- 
pany, who claimed to hâve examined what purported to be the bow of 
the bugeye, and testified that they judged from the portion of the 
wreck produced that the lights were not p'roperly set. The court bas 
not been impressed with this évidence, which was ex parte so far as 
the alleged examination of this wreck is concerned. It may or may 
not bave been the wreck of the bugeye in collision. The fact that 
the name of the sunken vessel was upon it is not at ail conclusive, 
especially as the so-called inspection was nOt made in the présence of 
other parties in interest, who did not know that any part of the wreck 
had been recovered, and, if it was the purpose to use the same as 
évidence against the libelant, at least notice of the inspection should 
hâve been given, to the end that the danger of fabrication of évi- 
dence would be removed. It would seem to be but a reasonable re- 
quirement to impose upon persons seeking to get the benefit of this 
class of testimony the obligation of giving notice to others to be 
afïected thereby, and it is only what those so introducing the same 
should be more than anxious to do. The R. R. Kirkland (D. C.) 
48 Fed. 760 ; The Richmond (D. C.) 114 Fed. 211. This testimony, 
thus introduced, falls far short of establishing the defect in the manner 
of setting the lights, particularly in view of the évidence of the 
owner and crew of the bugeye that the same were properly set. The 
fact that the ship's navigators and lookout may not hâve seen the same 
or did not make their observation earlier, does not disprove the ex- 
istence of the lights. In The Richmond (D. C.) 114 Fed. 211, it is 
said : 

"The positive testimony of tliose on the schooner, In a position to see the 
lights, and know of their condition, will not be lightly rejected because other 
persons, whose duty it was to hâve seen them, either fail to observe or hap- 
pen not to see them. Négative évidence of this character cannot be accepted 
to outweigh positive évidence. The failure to observe the light cannot be 
Bald to disprove Its existence"— citing Stitt v. Huldelsoper, 17 Wall. 384, 21 
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U Ed. 614; The Thingvalla, 48 Fed. 764, 1 0. 0. A. 87; The Michigan, 63 
Fed. 280, 11 0. 0. A, 187 ; The Alice B. Phillips, 81 Fed. 415, 26 O, C. A. 467; 
Green v. Compagnla Générale, 102 Fed. 650, 42 O. C. A. 580. 

The conclusion reached by the court, upon the whole case, is that 
the collision was the resuit of the négligence of the Dorchester, and 
that the bugeye, her crew and her passenger, the petitioner herein, 
were free from fault, and not in any way responsible therefor. 

This brings us to the question of the amount of damages which 
should be allowed to the parties respectively. The libelant's loss, 
as testified to by him, is as follows : Schooner, $900 ; f reight money, 
$15; clothes, $G0; watch, $40; cash, $25. The court thinks that a 
proper award to him on his own account, and those in whose behalf 
he sues, would be $940, which allows $800 for the schooner. The un- 
disputed évidence was that the petitioner's cargo of watermelons were 
worth $300. For this sum he should be paid, leaving for considération 
the more important question of the allowance for the personal injury 
sustained by him, which is more difïîcult than usual, owing to the char- 
acter of the injuries. Libelant was a man 58 years of âge with a 
family, of good health, owning a farm on which he made a living for 
himself and those dépendent upon him, and apparently a good one. 
The injury he sustained was to his throat, which experts testified had 
become very serious. He had almost entirely lost his voice, and con- 
tinued to grow worse from the time of the injury until the time of 
the trial, and the testimony was that the affection was permanent and 
dangerous in its character, especially that, aside from the loss of his 
voice, it tended greatly to weaken the petitioner physically, with a 
possibility of strangulation. It is believed that the sum of $4,000 is 
a reasonable award. The petitioner first filed his claim for $6,000; 
but, at the time of the hearing, he asked leave, by reason of having 
grown worse, to amend the same so as to claim for his injury $9,000. 
The conclusion reached upon the amount makes it unnecessary to 
pass upon the right to amend, which was contested by the respondent. 

A decree may, accordingly, be entered in behalf of the petitioner, 
Lawson, for this sum, as well as for the item of $300 aforesaid, and 
the sum of $940 to the libelant. 



THE WILLIAM S. KIRBT. 
(District Court, B. D. Virginia. July 30, 1908.) 

•<30I.LISI0N— SCHOONEB GOINO ADRIFT IN STOBM— LiABILITT FOB COLLISION. 

A schooner, loaded with lumber, made (ast to Pier A Nevvport News, 
while unloading, was brolîen ioose in the night by an unusually severe 
storm. The évidence showed that she was properly fastened and well 
manned, and that her crew dld everytbing possible to hold her. After 
going adrlft, her breast ehain caught on a pile at another pier, where she 
was held, being unable in the storm to get ioose, and she was also more 
securely made fast by the crew. She rode safely until 9 o'clock in the 
morning without danger to herself or to other vessels, but at that time, 
the tide having turned. there became danger of collision between her and 
two launches fastened to such pier, and at about 1 o'clock such collisions 
occurred, la which tlie launch«s were injured. It appeared that those on 
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board clld ail that was possible to protect tbelr respective vessels, but 
that, owing to the severlty of the storm, libelant, who was the owner of 
the launches, was unable to get out to them to render assistance or re- 
move them. Hcld, under the évidence, that the schooner was chargeable 
with no fault which rendered her liable for the damage, but the loss 
must be attrlbuted to the unusual weather conditions and borne by libel- 
ant. 

In Admiralty. Suit for collision. 

Ashby & Read, for libelant. 
Riddleberger & Roper, for respondent. 

WADDILIv, District Judge. This libel is to recover damages caus- 
ed by a collision which occurred on the 24th day of January, 1908, 
in the harbor of Newport News, Va., between the schooner William 
S. Kirby and two launches owned by the libelant, while ail were lying 
at the breakwater pier. The collision was of an unusual character. 
AU the évidence in the case, which was considérable, was taken orally 
before the court, and involved three questions : First, the cause of 
the original breaking loose of the Kirby from the pier to which she 
was moored; second, the conduct of her officers and crew after she 
broke loose, while adrift; and third, the manner of her anchorage, 
and the conduct of her officers after her anchorage. It appears that 
the schooner, loaded with lumber, was made fast to the southern or 
eastern side of Pier A, at Newport News, for unloading, and on the 
night in question a severe storm arose, on account of which she broke 
loose from her mooring and was turned adrift. The schooner was 
properly manned and equipped, among other things, with a hawser 
240 feet long. It is undisputed that she was made fast to the pier 
properly, and in the usual manner, for the purpose of unloading. 
When the storm arose, those in charge of the schooner endeavored to 
fasten her to the wharf more securely, and used every means at hand 
to accomplish that end. The storm was an unusual one, coming from 
a point which greatly endangered vessels at anchor or fastened to Pier 
A, and while so moored by ropes fastened to cleats on the schooner, 
and thence run to cleats on the pier, the starboard be^m cleat of the 
vessel broke away, or was drawn out, and immediately the crew got 
the lines clear, and made them fast around the samson post to hold the 
boat. This post, which was to ail exterior appearances sound, after 
awhile snapped off right close to the deck, casting loose ail the ropes 
wound round it. This second breaking resulted in the vessel's tear- 
ing loose forward, and finally, owing to the terrifie storm then pre- 
vailing, and which continued unabated, she broke away aft. Every 
effort was made to add to and strengthen-the remaining ropes to hold 
her in position; but in a storm of that severity, with a boat laden as 
she was, and fastened aft and not forward, the strain was too great, 
which caused the hawser to snap. Considérable testimony was ad- 
duced as to the quality of the ropes used in making fast to the pier, 
and to the samson post; but the same has no spécial weight hère, be- 
cause it was not the rope, but the samson post, which broke, from what 
might be termed a latent, rather than a patent, defect. There was 
some évidence, also, that the post was set in and fastened to the deck 
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of the vessel, instead of to the keel; but that contention is not sus- 
tained, the prépondérance of the testimony being that the same was 
placed as they usually are — that is, through the deck to the keel of 
the vessel. The court's conclusion is, upon the facts and circumstan- 
ces of this case, that the Kirby should not be held responsible for 
the effects of a storm which broke the vessel from her mooring. 

As to the collision which happened next day about noon, after 
various other causes had intervened, which in the opinion of the court 
were the direct cause of the accident, the question is : Did the schoon- 
er do anything to cause injury to other vessels after she got adrift for 
which she should be held liable? There was only a very short drift 
before the vessel was again made fast. The undisputed testimony is 
that her crew immediately threw her anchor out. Whether it dragged 
or not is not material, because by the turning of the vessel after she 
broke loose from Pier A she curiously enough got hung up by the 
breast chain of her bowsprit catching over the end of the piles in front 
of the breakwater, and that stopped her drift. Such an intervention 
would not happen often. It was one of the mysterious things which 
sometimes occur. Hçre was a vessel lashed to Pier A, and properly 
and safely made fast, suddenly turned adrift, and her breast chain 
catches over in another pier, holding the schooner tant, so that it 
withstood and rode out a long continued and unusually severe storm. 
She was thus suspended by this chain from 3 or 4 o'clock in the morn- 
ing, until the following day at 9 o'clock, without anything being in- 
jured or endangered from her position. After being caught in this 
position, those in charge of her made fast also to one of the stanchions 
of the breakwater, which the court thinks was an act of prudence, 
The schooner was apparently not in a position to hurt other craft, 
and thus fastening her helped to make the vessel safer, and prevent 
it from again breaking loose, and drifting into shipping in the harbor. 
In the view taken by the court, the real cause of the damage arose 
from the fact that the launches were in too close proximity to the 
schooner thus suspended by her chain to the pier and made fast to 
the stanchion. From 4 o'clock to 9 o'clock that morning there 
was no danger to any vessel. At 9 o'clock, the tide having turned, 
the two small boats, for damage to which this libel is filed, and the 
government boat, were ail in a position of danger; but during the 
morning the government boat was taken out by a number of men, 
leaving libelant's two launches there. This dangerous condition con- 
tinued until about 1 :30 in the afternoon, when the two launches were 
also gotten out; they having in the meantime received the injuries 
sued for. 

The real question to be determined is whether the damage to the 
small boats, brought into close proximity to and dashed against the 
schooner by the action of a violent storm, as before described, should 
be paid by the owner of the Kirby, or should fall upon the owner of 
the launches; and to ascertain this the court has to take into consid- 
ération ail the facts and circumstances surrounding the entire matter, 
and the obligations ail parties interested owed to each other to do 
their fuU duty so as not to damage each other's property. It may be 
163 F.— 50 
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conceded that, unless those in charge of the Kirby neglected to do 
something which they ought to hâve donc after the little beats got in 
à position of danger from fouling or colliding with the Kirby, then, 
clearly, the owner of the Kirby wpuld not be liable. The serions dan- 
ger to thèse launches did not arise until 9 o'clock in the morning. Their 
owner knew of the danger at that time, as did the master of the Kirby. 
It was patent after the tide tumed, and from the force of the wind 
which threw the vessels together. They were not only presumed to 
know of it, but they actually knew it. The crew of the Kirby, the 
government officer in his beat, and Mr. Spencer, were ail trying to 
do the best they could to protect their respective boats and to aid each 
other in securing them, and from 9 o'clock in the morning until 1 
o'clock in the afternoon their perilous position was manifest to every- 
body présent. 

Unquestionably the officers and crew of the Kirby owed their first 
duty to the protection of their own vessel. They were not in their 
then position by their own choice, but by the violence of the storm 
prevailing. They did not anchor in this position, and as a matter of 
fact, at the time the vessel was driven there, there was no danger, and, 
having been caught by the breast chain, they were powerless to ex- 
tricate themselves, and were at the mercy of the wind and tide. After 
the danger developed at 9 o'clock in the morning, every one did what 
they thought proper and believed to be best for their safety and relief, 
and it is hard to realize that in the city of Newport News, a port of 
considérable extent and large shipping, there was no seaman or other 
person obtainable who had skill suffîcient to get out thèse launches; 
but the fact that it was not donc leads the court to assume that it was 
not possible to do it, and that Mr. Spencer had exhausted every 
remedy in his power to save his property. The weather was too severe 
for him to go out on the breakwater. He tried to get there on his 
hands and knees, but could not proceed on account of the ice and 
sleet, and there was no other way apparently, certainly without a boat, 
for him to get to his launches, that he could devise. But it does not 
follow that because he was in this unfortunate predicament, and his 
property in péril, the loss subsequently accruing should fall on the 
owner of the schooner, rather than on himself. The court does not 
think there was any négligence between 9 and 1 o'clock on the part 
of the persons in charge of the Kirby to justify visiting the loss sued 
for upon the Kirby, as distinguished from the owner of the boats 
which were damaged. The crew of the Kirby owed their first duty 
to their own vessel, though it does not appear there was much they 
could hâve donc to save the launches, in the circumstances. The Kirby 
and the launches were both in danger, and they took no risk in at- 
tempting to help others, but devoted their attention to their own ship. 
Any other course might hâve been disastrous to both, and, in any 
event, they so acted in such an emergency, and should not be held re- 
sponsible, under the circumstances, for what, at best, would be but 
an error of judgment. Mr. Spencer was surrounded by his friends, 
and to expect the crew of the Kirby to do more than Mr. Spencer 
could for his own property would be to impose upon them a burden 
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which the law does not require. In othèr words, it is simply a question 
in this case, upon whom the loss shall fall; and in the opinion of the 
court it should stay where it fell, on the owner of the launches, 
A decree may be entered dismissing the Hbel, with costs. 



In re STBOBEU 

pistrict Court, B. D. New York. August 4, 1908.) 

Bankruptct— Time fob Puoving Clatms— Matters in LmaAxioN. 

Where one scheduled as a creditor by a bankrupt as to a part of the 
amount iusisteil upon his rights as a secured creditor under a chattel 
mortgage which was held void because recorded in the wrong county, 
and as to another part claiuied owiiership of property in possftssiou of 
the banlirupt, as bailor, but which was adjudged to be the property of 
the estate, both décisions being made more than a year after the adjudica- 
tion, his claims were sufficiently before the court to render it unnecessary 
for him to file formai proofs before the référée, and may be allowed 
as gênerai claims after the expiration of the year ûzed by the statuts 
for filing proofs of clalm. 

In Bankruptcy. 
See 163 Fed. 380. 

Benjamin F. Edsall, for trustée. 
Albert C. Aubery, for bankrupt. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer and Frank Tren- 
holm, of counsel), for Bachrach. 

CHATFIELD, District Judge. The point at issue is simple in 
statement, but exceedinglv important in application. Act July 1, 1898, 
c. 541, § 57, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443), as amend- 
ed, spécifies many détails as to "proof and allowance of claims," and 
subdivision "n" is as foUows: 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication ; or if they are liquidated by litigation and the 
final judgraent therein is rendered within thirty days before or after the ex- 
piration of such time, then within slxty days after the renditlon of such 
judgment: Provided, that the right of infants and insane persons without 
guardians, without notice of the proceedings, may continue six months 
longer." 

A "proof of claim" is defined by subdivision "a" of section 57 to 
be "a statement under oath, in writing, signed by a creditor," with 
various détails as to the kind, nature, and amount of the debt. It 
will thus be seen that a "proof of claim" is defined by the act to be a 
paper, and to be an affirmative personal paper writing made by the 
creditor, as distinguished from any admission of the bankrupt, or 
secondary évidence from other documents. The language of sub- 
division "n" could not well be stronger, and the statute certainly seems 
to imply that no claim shall be proved, by the filing of a proof of 
claim defined in subdivision "a," after 12 months hâve elapsed since 
adjudication. 

In the présent case the bankrupt was adjudicated upon October 
21, 1905. No appeal from the adjudication was taken, no claims now 
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under considération were liquidated by litigation, wherein a final judg- 
ment was rendered within 30 days after the expiration of 12 months 
since adjudication, nor is any claim affected by the rights of infants 
or their guardians. The question is directly raised through the debts 
of the banlcrupt to one Bachrach, whose claims are as follows : First. 
$7,454.58, with interest from August 35, 1904, which amount was 
embodied in a chattel mortgage made null and void by filing in the 
county of New York, instead of in the county of Kings, where the 
bankrupt resided. Second. $3,500, merchandise debt alleged to hâve 
been due Bachrach at the date of the pétition in bankruptcy. Third. 
$3,015.76, which amount Bachrach is now under bond to pay, with 
interest, into the estate under order of this court. 

This last amount can in no wise be considered a daim against the 
estate, under the détermination of this court and of the United States 
Circuit Court of Appeals for this circuit in Re Léonard Strobel, Indv., 
etc., Bankrupt (decided Feb. 28, 1908, and March 9, 1908) 160 Fed. 
916. By thèse décisions it has been conclusively determined that the 
amount in question was due for property erroneously taken by Bach- 
rach from the receiver in bankruptcy, the value of which he was or- 
dered to restore. The other two items — that is, the amount repre- 
sented by the void chattel mortgage, and the claim for gênerai mer- 
chandise — may be treated alike, so far as this application is con- 
cerned. 

The bankrupt in his schedules has recited as debts owing by him 
the $7,454.58, with interest, involved in the chattel mortgage trans- 
action, and the $3,500 indebtedness for merchandise. The créditer 
Bachrach has claimed by a verified pétition, in writing, in this pro- 
ceeding both the amount due under the chattel mortgage and the claim 
for the $3,500, the latter claim having been made by this créditer in 
the guise of a pétition to hâve his alleged right to the merchandise 
itself determined, and it was upon this application that the court de- 
cided his claim to be merely an indebtedness, unsecured in any way. 
This latter question has been in litigation, and has ultimately been 
determined in favor of the estate within a very récent time, and not 
until over two years had elapsed subséquent to adjudication. Upon 
this condition of affairs, the trustée in bankruptcy has objected to 
the filing with the référée of a daim under section 57n of the stat- 
ute, and the référée has returned the same, upon the 15th day of July, 
1908, whereupon the créditer Bachrach has applied to this court for 
an order directing that the référée receive the proof of claim, and 
allow the same to the amount which may be proven. 

It appears from the record that no dividend has been declared, 
and that the trustée has not as yet received from the receiver the fund 
which may be in the receiver's hands, and as to which an account- 
ing has been delayed by the applications pending before the court. 
The trustée cites the following cases, which must be considered: In 
re Stein (D. C.) 94 Fed. 124; Bray v. Cobb (D. C.) 100 Fed. 270; 
In re Shaffer (D. C.) 104 Fed. 982; In re Rhodes (D. C.) 105 Fed. 
231. Of thèse cases the last one is the only one directly setting forth 
the doctrine urged. The créditer Bachrach relies upon the case of 
In re Fagan (D. C.) 140 Fed. 758, 15 Am. Bankr. Rep. 520. 
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There would seem to be little room for doubt as to the intent of 
Congress in making use of the language contained in the statute. 
Section 56b provides that creditors holding claims which are secured 
shall not be entitled to vote, except for the amount in which the claim 
exceeds the security, and section o7e provides that the. claims of se- 
cured creditors shall be allowed for such sums only as to the courts 
seem to be owing over and above the value of their security. The 
Congress had apparently in mind promptness in the settlernent of 
bankrupt estâtes. The statutory limitation of one year for the filing 
of claims is expressed in definite language, and no ambiguity of mean- 
iilg can be ascertained. The statute begins to run at adjudication, and, 
except in a few specified cases (with which we hâve nothing to do), 
is terminated 13 months after adjudication, and neither the court nor 
the référée has the power to extend this period of 12 months, so far 
as the présentation of a properly verified claim to the référée is con- 
cerned. The cases cited bear out this interprétation of the law, and 
there are but two questions to be considered: First, is the fîling of 
a duly verified pétition containing the necessary facts required in a 
proof of claim (such pétition having been presentcd to the court and 
made a part of the record in the proceeding) équivalent to the filing of 
a proof of claim ; the amount of the indebtedness being admitted by 
the bankrupt and included in bis schedules, and the attacks upon the 
claim having been confined to objections that the claimant did not hâve 
a valid chattel mortgage, and was not the owner of the merchandise 
to which he had asserted title and for which he now claims that the 
bankrupt is indebted, and a détermination having been made adverse 
to himself on the proposition of ownership? And, second, does the 
statute forbid the allowance of a claim unless filed in the manner 
prescribed ? 

The situation as to the mortgage is further complicated by the 
fact that the mortgagee included bis alleged rights under the mort- 
gage as a ground for his claim of title to the goods which he has been 
ordered by the court to return to the estate. If thèse claims had not 
been intermingled, the situation in référence to the chattel mortgage 
would be simple. Mr. Bachrach knew before the expiration of the 
12 months that his rights to a chattel mortgage had been losf through 
a mistake in filing, and, if nothing else had been involved, he would 
hâve been bound to file his claim for the indebtedness represented by 
the alleged chattel mortgage, within the statutory period ; but, inas- 
much as the claim of ownership to the goods was partially based upon 
his rights under the alleged chattel mortgage, Bachrach would seem 
to bave been acting under a mistake of law, and there fore the ques- 
tion with référence to either item is whether a créditer is precluded 
from asserting any claim against a bankrupt estate, when, under a 
mistaken idea of the law, he has insisted upon his rights as a secured 
créditer, or as owner of property ultimately determined to be a part 
of the bankrupt's estate, until the 12 months bave gone by. 

Suppose réclamation proceedings should be brought and determined 
in favor of a creditor, and an appeal should be taken on behalf of the 
trustée, and that appeal (running over the period of 12 months) should 
resuit in reversai and a détermination adverse to the reclaiming cred- 
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itor; or, again, suppose a chattel mortgage, apparently valid, is at- 
tacked by the trustée, and the mortgagee should be successful, where- 
upon the trustée appeals, and the appeal, then running beyond the 
period of 12 months, should resuit in reversai, and the mortgagee be 
adjudicated to hâve but an unsecured debt against the bankrupt's es- 
tate. Had Congress the right, under the Constitution, to provide that 
a créditer could not receive any share of the estate, equally with the 
other creditors, unless he should give up the décision or judgment 
already rendered in his favor, and admit the contention of the trustée 
who had appealed, and who thus had compelled the créditer to run 
the risk of a reversai and the entire loss of his property, if such re- 
versai was not ordered by the Appellate Court vi'ithin 12 months after 
adjudication? Can the Congress, by fixing such an apparent statute 
of limitation, deprive an individual of his property, either by compelling 
him to throw up his hands upon an appeal from a détermination in 
his favor, or else to yield ail claim as a gênerai créditer? 

If such should be held to be the meaning of the statute, it would 
seem to this court to be unconstitutional, and inasmuch as ail claims 
properly before the court and upon the record must be considered in 
the déclaration of dividends, or in the carrying out of a composition, 
and inasmuch as the assets of the estate cannot be considered avail- 
able until the title of the trustée thereto bas been finally determined, 
it would seem to be necessary to hold that section 57n could not bave 
been intended in such a sensé as to make the statute unconstitutional, 
and must therefore be limited to claims as to which the filing of a 
proof of claim is necessary, and where the créditer is in a position to 
file the necessary proof with the référée, or to elect not to do se, Fur- 
ther, in the particular instance the décision bas been against Mr. Bach- 
rach, and the appeal was taken by him ; but his rights would seem to 
be the same, and the Congress had not the pewer under the Constitu- 
tion to compel him to give up the rights of appeal allowed to litigants 
in such matters, by forcing him within a certain time to yield his claim 
for security, in order to save even what rights he might hâve if de- 
feated on that appeal. As a matter of equity, there would seem to 
be no neaessity in such a case as the présent for the filing of a spécifie 
and additional proof of claim. The proofs already on record and ac- 
tually before the référée, while filed in court and net with the référée 
originally, are sufficient as proof of a claim, when coupled with the 
orders of this court following the décision upon the appeals, and de- 
ciding that Mr. Bachrach is but a gênerai créditer for such amount as 
may be allowed. 

The bankruptcy statute has no time limit upon the allowance of 
claims, nor upon the payment of dividends, and in the présent instance 
the référée will be directed to allow the claim of Mr. Bachrach fer 
such amounts, up to $7,454.58, and interest, and up to $3,500, as the 
référée may détermine after hearing proof as to the amount of thèse 
claims, and whatever testimony may be ofïered in objection thereto. 

The récent cases of In re Peck (D. C.) 161 Fed. 762, and In re Noël 
150 Fed. 89, 80 C. C. A. 43, following the idea of Keppel v. Tiffin 
Savings Bank, 197 U. S. 356, 25 Sup. Ct 443, 49 L. Ed. 790, show 
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that section 57n of the bankruptcy statute is not to be applied in ail 
cases, and seem to justify the conclusion reached by this court. 
The motion will be granted, as indicated. 



UNITEH) STATES v. COBB. 
(District Court, D. Maryland. March 31, 1906.) 

1. Shipping — Carkiage of Goods — Haeter Act— Enfoecement by Ckiminal 

Pkosecution. 

The provisions of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 
[TJ. S. Comp. St. 1901, p. 294G1), nialdng it unlavvfnl for the manager, agent, 
master, or owner of any vessel to Insert In bills of lading provisions by 
which they are relieved from liability for négligence, ur to refuse to is- 
sue bills of lading containing certain statements, and mailing any one 
vlolating such provisions liable to a fine, malies it a criminal statute; and 
one violating either of such provisions is subject to Indictment and prose- 
eution therefor. 

2. Same— Indictment— Description or Offense. 

In an Indictment for issuing a bill of lading containing provisions In vio- 
lation of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. 
St. 1901, p. 29461), whIch avers that such bill was Issued by défendant. 
and which sets out a copy of such bill, from which it appears that de- 
fendant's name was sigued thereto "per" another, It Is unuecessary to al- 
lège that it was so signed by defendant's authority, which is a matter 
of proof . 

S. Samk— Bill or Lading — Legality. 

A bill of lading covering a shipment of walnut logs from a port of the 
United States to a foreign port construed, and held to reasonably comply 
with the requirements of section 4 of the Harter act (Act Feb. 13, 1893, 
c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2947]), and not to contaln any 
provisions In violation of sections 1 and 2 which would sustain an Indict- 
ment against the agent issuing the same. 

On Demurrer to Indictment. 

John C. Rose and Morris A. Soper, for the United States. 

Jno. J. Donaldson and Wheeler, Cortis & Haight, for défendant. 

MORRIS, District Judge. The indictment sets forth that a certain 
John L,. Alcock was engaged in the business of exporting lumber from 
the port of Baltimore to the port of Hamburg, Germany, and the de- 
fendant Cobb was the agent of a Une of steamships called the "Ham- 
burg-American Line," engaged in transporting merchandise between 
ports of the United States and said port of Hamburg, Germany, and 
that on April 17, 1905, at Baltimore, Cobb, as agent of said line of ves- 
sels, issued to said Alcock a bill of lading for 31 walnut logs to be car- 
ried from Baltimore to Hamburg, and did insert in said bill of lading 
certain clauses and agreements whereby the said vessels and the own- 
ers thereof were relieved, and were intended to be relieved, from lia- 
bility for loss and damage from négligence, fault, failure in proper 
loading, stowage, custody, and proper delivery of the said 31 walnut 
logs committed to their charge, which said clauses were "Contents 
and Condition of Contents of Packages Unknown," "Shipper's Load 
and Count," that "the carrier shall not be liable for loss or damage oc- 
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casioned by breakage" ; "that the carrier shall not be concluded as to the 
correctness herein of quality, quantity and contents"; "that the car- 
rier shall not be liable for risk of craft, hulk or transshipment" ; that 
said Alcock did then and there demand of said Cobb as agent as afore- 
said a bill of lading omitting the said clauses, and stating therein the 
marks necessary for the identification and the quantity of said mer- 
chandise, and said Cobb refused to issue such a bill of lading contrary 
to the statute. By subséquent counts based upon each of the before- 
mentioned clauses the insertion of each of the clauses by Cobb contrary 
to the demand of Alcock is charged as a distinct offense. In the 
seventh and last count of the indictment the bill of lading is set out 
Verbatim as it was actually issued, with a like charge as in the first 
count. 

The demurrer assigns as causes for demurrer : 

"(1) That the Indictment and each and every count thereof Is InsufBclent 
in law. 

"(2) That each and every count fails to allège facts constltuting an oflfense 
against the laws of the United States. 

"(3) That the insertion In the bill of lading of the clauses mentioned did not 
constitute an offense against the United States. 

"(4) That each and every count fails to allège that the défendant was 
manager, agent, master, or owner of any vessel transportlng merchandlse or 
property from or between ports of the United States and foreign ports. 

"(5) That It appears by the seventh count that the bill of lading alleged to 
hâve been issued by the défendant was not issued by him, but was slgned by 
one 'C. W. S.', and that it is not alleged that said '0. W. S.' was thereto duly 
authorized by the défendant or by the Hamburg-American Line. 

"(6) That it appears from the bill of lading that it did, in fact, state the 
marks necessary for identification and quantity of said merchandlse. 

"(7) That each and every count is In other respects informai, insuffielent, and 
détective." 

The indictment must rest upon the first and the fourth and fifth 
sections of the Harter act. Act Feb. 13, 1893, c. 105, 27 Stat. 445, 446 
(U. S. Comp. St. 1901, p. 2947). The first section déclares, in sub- 
stance, that it shall not be lawful for the manager, agent, master, or 
owner of any vessel transporting merchandise or property from or 
between ports of the United States and foreign ports to insert in any 
bill of lading any clause whereby it, he, or they shall be released from 
liability for loss or damage arising from négligence, fault, or failure 
in proper loading, stowage, custody, care, or proper delivery of any 
and ail lawful merchandise or property committed to its or their charge. 
Any and ail words or clauses of such import inserted in bills of lading 
or shipping receipts shall be null and void and of no effect. Section 4 
enacts that it shall be the duty of the owner or owners, masters, or 
agent of any vessel transporting merchandise or property from or be- 
tween ports of the United States and foreign ports to issue to shippers 
of any lawful merchandise a bill of lading stating the marks necessary 
for identification, number of packages, stating whether it be carrier's 
or shipper's weight, and apparent order or condition of such merchan- 
dise or property delivered to and received by the owner, master, or 
agent of the vessel for transportation, and such document shall be 
prima facie évidence of the receipt of the merchandise therein de- 
scribed. Section 5 enacts that for a violation of any provisions of 
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the act the agent, owner, or masters of the vessel guilty of such viola- 
tion, and who refuses to issue on demand the bill of lading provided 
for, shall be liable to a fine not exceeding $3,000. The amount of the 
fine and costs for such violation shall be a lien upon the vessel whose 
agent, owner, or master is guilty of such violation, and such vessel 
may be libeled therefor in any District Court of the United States 
within whose jurisdiction the vessel^ may be found. One-half of such 
penalty shall go to the party injured by such violation and the re- 
mainder to the government of the United States. 

It is first urged in support of the demurrer that the language of 
the act is not appropriate and sufficient to déclare the doing of anything 
forbidden by it, or the failure to do anything commanded by it, an 
offense to be punished by criminal indictment; that the language in- 
dicates that the penalty is to be recovered in a civil suit by a qui tam 
action ; that the Harter act is not a criminal statute, but deals only with 
civil rights and duties. There can be no doubt that Congress has the 
power to regulate transportation between the United States and foreign 
ports, and has the power to make the acts which by law it forbids, as 
between shipper and carrier, criminal acts. Considering that this légis- 
lation of Congress déclares it to be unlawful for the carrier to insert 
certain clauses in any bill of lading relieving the carrier from respon- 
sibility for négligence, and declaring it to be unlawful to refuse to state 
therein certain matters intended to be for the protection of the ship- 
per, and considering the fact often declared by the courts that the ship- 
per in accepting the bill of lading which the carrier is willing to issue 
acts under a practical compulsion and is not at liberty to accept or dé- 
cline the proposed contract as one who is a free agent, it is quite clear, 
I think, that the intention of Congress was to corne to the relief of 
the shipper by affording him an effective remedy. The intention, it is 
apparent, was to make it an act punishable by fine for the carrier to re- 
fuse to issue to the shipper such a bill of lading as the act of Congress 
declared was lawful and was a compliance with the duty of the carrier. 
The language used is: 

"For any violation of any provisions of the act, the agent, owner, » * * 
guilty of such violation and who refuses to issue on demand the bill of lading 
lierein provided for shall be liable to a fine not exceeding two thousand dol- 
lars. * * * One-half of such penalty shall go to the party injured by such 
violation, and the remaiuder to the Government of the United States." 

Under our System, the approved proceeding for enforcing the lia- 
bility to a fine imposed upon any one who has been guilty of a violation 
of law is by indictment, conviction, and sentence in a criminal court. 
To be liable to a fine is to be punishable by a fine, and to enact that an 
unlawful act is punishable by a fine is to déclare that it is contrary to 
the public justice of the enacting sovereign. U. S. v. Reisinger, 128 
U. S. 398-402, 9 Sup. Ct. 99, 32 h- Ed. 480. 

Section 5 also provides that: 

"The amount of the fine and costs for such violation shall be a lien upon the 
vessel whose agent, owner or master is guilty of such violation, and such ves- 
sel may be libeled therefor In any District Court of the United States within 

whose Jurisdiction the vessel may be found." 
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This requîres that the recovery by libel against the vessel be limited 
to the amount of the fine and the costs adjudged against the agent, 
owner, or master of the vessel, and requires that the criminal proceed- 
ing against such agent, owner, or master be first prosecuted, and that 
it has resulted in the imposition of a fine by the sentence of the court. 
The Strathairly, 124 U. S. 558-580, 8 Sup. Ct. 609, 31 L. Ed. 580. 
In the présent case there is no particular steamer of the Hamburg- 
American Line named, so that there could not be a libel filed, but the 
owners and agents of a line of steamers are, it seems to me, within the 
provisions of the act, and, if guilty, liable to a fine. 

It is further urged by counsel for the défendant that no indictment 
will lie under the Harter act for inserting in the bill of lading any 
clauses which the first section déclares to be null and void and of no 
effect. I cannot assent to this- proposition. It is a violation of the 
first section of the provisions of the act to insert in any bill of lading 
any clause relieving the carrier from liability for loss arising from the 
négligence of the manager, agent, master, or owner of the vessel, and 
the fact that such a clause is declared to be null and void and of no 
effect does not alter or affect the guilt of the one who unlawfully 
inserts the clause in the bill of lading. The lawful bill of lading as 
declared by the act is one which does not contain any such clause, and 
one who on demand refuses to issue a lawful bill of lading — that is to 
say, one without such clauses — is declared by the act to be liable to the 
fine. 

It is also urged that the bill of lading shows that it was not is- 
sued by the défendant, but was signed by one "C. W. S.," and that 
it is not alleged that said "C. W. S." was thereto duly authorized. It 
does not appear to me that such an allégation is required. It is charg- 
ed that the bill of lading was issued by the défendant, and as set out 
in the indictment the defendant's name is signed to it. It is matter 
of proof to show that his name was signed by some one duly au- 
thorized. 

It is next to be considered whether or not the spécifie refusais charg- 
ed in the différent counts of the indictment or any of them are by the 
Harter act declared to be unlawful and punishable. Do any of the 
clauses which it is charged the défendant insisted upon inserting in the 
bill of lading purport to relieve the carrier "from liability from loss or 
damage arising from négligence, fault, or failure in proper loading, 
stowage, custody, care, or proper delivery," of the property committed 
to his charge? Or do any of the refusais charged in the indictment 
constitute a violation of the duty imposed by the act on the carrier to 
issue a bill of lading which shall state with référence to the merchan- 
dise shipped "the marks necessary for identification," "the number 
of packages or quantity, stating whether it be carrier's or shipper's 
weight," or the "apparent condition of such merchandise or property 
delivered to and received by" the carrier. The bill of lading actually 
issued is set out in the seventh count of the indictment. From the bill 
of lading it appears that the merchandise was received at Reading, 
Pa., to be carried to Baltimore, and thence by the Hamburg-American 
Line to Hamburg, Germany, and to be there delivered as consigned. 
The language in the bill of lading issued is as f ollows : 
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"Pennsylvanla Rallroad Company in Connection wlth Other Carriers on the 
Route. Recelved at Reading, Pennsylvania, from John L. Alcock and Com- 
pany, the following property in apparent good order, except as noted, contents , 
and condition of contents of pacliages unlinown, marked, numbered, consigned, 
and destin ed as Indicated below: 

"Consignée and Destination: To order John L. Alcock & Company, Hamburg, 
Germany. Party to be Notified: Nottebohn & Co., Hamburg, Germany. Marks 
and Numbers: Articles: One (1) car load of Iors (31 walnut logs) shipper's load 
and count P. K. R. 8722, shipper's weight 56,700 Ibs. (subject to correction) to 
be carrled to the port (A) Baltimore and thence by Hamburg American Line 
to the port (B) Hamburg, Germany, or so near thereto as steamer may safely 
get, etc., etc., and to be there delivered in like good order and condition as 
above consigned, etc., etc., upon payment immediately on discbarge of the prop- 
erty of the freight thereon at the rate from Reading to Hamburg of 26Mi cents 
* * * per 100 Ibs. gross weight" 

Among the other provisions are the following: 

"No carrier Is bound to carry said property by any partlcular train or ves- 
sel. * » * That this shipment until delivery at the port (B) (Hamburg, 
Germany) second above mentioned, is subject to ail the terms and provisions 
of and ail the exemptions from liabillty contained in the Act of Congress of the 
United States approved the 13th of February, 1893, and entitled 'Jui act relat- 
Ing to the navigation of vesseis,' etc." 

This bill of lading- is dated at Baltimore the 17th day of April, 1905, 
and is signed "G. H. Cobb, D. S., Ag-ent on Behalf of Carriers Several- 
ly, but not Jointly, per C. W. S." Does this bill of lading with référ- 
ence to the property shipped, to wit, 31 walnut logs, reasonably gratify 
the requirements of section four of the Harter act? Does it state the 
marks necessary for identification? Other than the description given 
in the bill of lading, it is not charged that there were any marks on 
the logs by which they could be identified. Is the number of packages 
or quantity given stating "whether it be carrier's or shipper's weight"? 
This requirement would seem to hâve beeri gratified as fully as was rea- 
sonably possible by the statement "one car load of logs, 31 walnut logs, 
shipper's load and count, P. R. R. 8722, shipper's weight, 567,000 Ibs. 
(subject to correction)." 

Section 4 requires the bill of lading to state whether the weight is 
shipper's or carrier's. As to logs' weight, this is not so important in 
respect to the right delivery of the property as the number of the logs, 
and, as the purpose of section 4 of the act is the protection of the ship- 
per, if with respect to articles usually computed by weight it is required 
to be stated whether it is carrier's or shipper's weight, is it not allow- 
able with respect to logs to state that the number of logs, which is the 
method of designating the quantity, is by the shipper's count? The 
other requirement with regard to stating the apparent order or condi- 
tion is gratified by the statement "in apparent good order except as 
noted." There being no notation, the clause stands as a simple state- 
ment of apparent good order'. I can find nothing in the bill of lading 
which as to the matters charged in the indictment and as to a shipment 
of 31 walnut logs violâtes the duty imposed on the carrier by section 
4. Is there anything charged in the indictment which as to such a 
shipment as 31 walnut logs is violative of sections 1 or 2 of the Harter 
act? It is to be noticed preliminarily that the bill of lading itself ex- 
pressïy déclares that the shipment is made subject to ail the terms 
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and provisions of the Harter act, so that, if possible, ît is proper to 
construe the bill of lading as conforming to that act. As was said in 
Bank of Kentucky v. Adams Express Co., 93 U. S. 174-181, 23 L. Ed. 

872: 

"It Is not to be presumed that the parties Intended to make a contraet whieh 
the law does not allow. Looked at from this standpolnt, can It be said that 
any of the claims objected to can be construed as plalnly attemptlng, coutrary 
to the flrst section, to relleve the carrier from Uabillty for loss or damage aris- 
Ing from négligence, fault, or failure in proper loadlng, stowage, custody, care, 
or proper delivery of any and ail lawful merchandise committed to its or their 
charge?" 

Is there any clause which contrary to the second section in any wise, 
lessens, weakens, or avoids the obligation of the owner of the vessel 
to exercise due diligence to properly equip, man, provision, and outfit 
said vessel, and to make said vessel seaworthy and capable of perform- 
ing her intended voyage, or whereby the obligations of the master, of- 
ficers, agents, or servants to carefully handle and stow her cargo and 
to care for and properly handle the same? I can find nothing. Not 
liable for loss or damage occasioned by breakage means, and has been 
held to mean, breakage which occurs without the négligent fault or 
failure of the owners of the vessel or their agents or servants, and that 
exemption the carrier is entitled- to contraet for. 

The meaning of the clause, "not liable for risk of craft, hulk, or 
transshipment," is not altogether clear, and in a criminal case it is not 
upon mère presumption to be held unlawful.' U. S. v. Brewer, 139 
U. S. 278-288, 11 vSup. Ct. 538, 35 h. Ed. 190. It probably means 
that in case of necessary transshipment, if the carrier has exercised 
due diligence to provide proper, fit, and seaworthy craft or appliances 
for the transshipment, it shall not be held liable for damage. The 
Hadji (D. C.) 16 Fed. 861; Insurance Company v. N. G. Lloyd & 
Co. (D. C.) 106 Fed. 973. Exemption to this extent is contemplated 
by the act. 

Is there anything charged in the indictment and contained in the 
bill of lading which violâtes section 4? Does the bill of lading state 
the marks necessary for identification? It is a sufficient ansvi'er that 
it is not alleged that there were any marks on the legs which were 
not put in the bill of lading. Does the bill of lading give the number 
of packages ? In this case one "car load consisting of 31 walnut logs 
P. R. R. 8722" was ail that could be given. Was it a violation of 
the fourth section to state that the 31 walnut logs said to be on the 
car vi'ere the "shipper's load and count"? By the fourth section it is 
made the duty of the carrier to state whether the weight was ascer- 
tained by the carrier or the shipper, and, when the merchandise is ' 
computed by the number of the articles, I can see no violation of the 
fourth section in stating that the count lias been made by the shipper. 
This is a bill of lading dated at Baltimore on April 17th for a ship- 
ment received on the car at Reading on April 15th, and the difficulty, 
inconvenience, and delay of a spécial count by the carrier at Baltimore 
is quite obvions. 

Finally, is the clause, "that the carrier shall not be concluded as to 
the correctness of statements herein of quality, quantity and contents," 
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prohibited by any section of the Harter act? Section 4 enacts that 
such a bill of lading as the act makes it the duty of the carrier to give 
shall be prima facie évidence of the receipt of the merchandise therein 
described. That means that the carrier may show that there was mis- 
take in the statement of the quality, quantity, and contents, and that is 
ail that is meant by saying that the statement is not conclusive. 

For the reasons stated, the defendant's demurrer to the indictment 
is sustained, and judgment will be entered that the défendant be dis- 
missed and discharged from the matters in the said indictment specified. 



THE CHARLES G. ENDICOTT. 

THE MONTSERRAT. 

CDistrict Court, S. D. New York. Aprll 16, 1908.) 

CoixisioN— Steam and Sailino Vessbls— Fatjlts of Steamek. 

A collision occurred In the daytlme m lower New York Bay between a 
steamship and a schooner, both proceeding to sea. The steamer was in 
the main ship channel, maklng a speed of about 13 miles an hour, wlth- 
out a lookout, whlle the schooner was crossing the channel on a course 
B. S. B. at a speed of about 3 knots. Held, that the steamer was solely 
in fault for not ayoidlng the schooner and proceeding full speed into col- 
lision ; It appearing that the latter kept her course and speed until im- 
medlately before the collision, when she tumed to starboard, thereby 
lessening the injury to some extent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 182- 
186.] 

In Admiralty. Cross-suits for collision. 

Hunt, Hill & Betts, for the Montserrat 
Alexander & Ash, for Bailey. 

ADAMS, District Judge. Thèse actions, the Compania Trasatlan- 
tica against the schooner Charles G. Endicott and Marvin H. Bailey 
against the steamship Montserrat, arose ont of a collision which took 
place between those vessels in the lower bay of New York, about 3 
p. m. on the 5th of January, 1906. Both vessels were bound to sea, the 
Montserrat from New York and the Endicott from an anchorage in 
the bay, where she had been lying awaiting a favorable wind, which 
came on in the afternoon. The steamer was proceeding down the 
main ship channel and the schooner was attempting to cross the chan- 
nel when the vessels came together, the jib boom of the schooner 
catching in the steamer's starboard rigging. Both vessels were some- 
what damaged. 

The steamer's contention is that while she was proceeding down 
the channel at the rate of about 13 miles per hour, about 3 :15 p. m., 
and was substantially half way down the West Bank, she observed 
the schooner some 3 miles ahead on the starboard side and to the west- 
ward of the channel, with only her fore staysail and jib set, headed 
about the same as the steamer. The schooner then appeared to be 
getting under way, or, in any event, was not making much headway, 
but was so far to the starboard of the steamer's course, that the lat- 
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ter saw no reason to change it and if both vessels had continued as 
they were headed they would hâve cleared by several ships' lengths, 
but the schooner suddenly fell off before the wind and ran into the 
steamer. This happened in the vicinity of buoy No. 7, about a mile 
and a half below the West Bank Light. The steamer was about 400 
feet long. 

The schooner's claim is that she was taken in tow at Perth Amboy, 
light, bound for Newport News, Virginia, and went through the 
dredged channel, leading into the bay, to a point near its mouth, where 
she made sail and proceeded toward Sandy Hook. The wind be- 
ing light from the southwest, which would be a head wind down the 
New Jersey beach, the master determined to wait until it was more 
favorable and brought his vessel to anchor about a mile and a half 
southeast of Old Orchard Shoal Light. Some time between 2 :30 and 
3 o'clock p. m. after the wind had shifted to west northwest, the 
schooner was gotten under way again with the head sails stated on a 
course of east southeast to the bell buoy off Sandy Hook, on which 
she contintied until just before the collision. The steamer's approach 
was seen and for that reason the schooner did not make any change 
in her sails, expecting the steamer to change and pass under the 
schooner's stern, but instead of doing so, the steamer, when the ves- 
sels were in close proximity, sheered to port. The schooner put her 
wheel hard astarboard, with the effect of swinging her about a point 
to the starboard, making her heading at time of collision about south- 
east by east. The schooner was 173 feet long, with three masts. 

The steamer charged the schooner with fault in that (1) she was 
not under the command of a compétent master and was not properly 
manned and equipped, (2) she did not keep^a good lookout, (3) she 
did not keep her course, (4) she undertook to cross the bows of a 
steamer of great draught, proceeding in a narrow channel and where 
she could not manoeuvre and (5) she did not manage her helm, so as 
to avoid the collision, and keep parallel with the steamer. The schoon- 
er charged the steamer with fault in that (1) she was not in command 
of a compétent master, attentive to duty, (2) she did not maintain a 
proper lookout, (3) she sheered to port and attempted the dangerous 
manœuvre of running across the bows of the schooner, (4) she did not 
sheer to starboard and pass astern of the schooner, (5) she attempt- 
ed to shave too close to the schooner, (6) she was on the port side of 
a narrow channel, (7) she did not keep clear of the schooner (8) she 
did not reduce her speed and stop and back and (9) she was running at 
too high a rate of speed. 

The steamer had no lookout and her testimony that she saw the 
schooner sail from a point some distance out of the channel, but in the 
same gênerai direction with the steamer, and then suddenly change 
across the channel and into the steamer is not very crédible and the 
weight to be given to the account is greatly affected by the very un- 
satisfactory statements made by her witnesses with respect to the lo- 
cation of the schooner and what she did. The contention that she 
moved from a position several hundred feet to the westward of the 
channel to a point on the eastern side, a distance altogether of from 
975 to 1,900 feet, as variously stated, is too extraordinary for belief. 
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No one contends that the schooner had more than her two head sails 
set and even with a fair wind it was practically impossible for her to 
sail much in excess of the estimate of the rate given by her, which was 
3 knots. At this speed she could only hâve sailed across the channel, 
about 900 feet in 3 minutes, and the distance to the westward of the 
channel would hâve increased the time considerably, depending upon 
how far it was. Very little satisfaction is obtainable from the steam- 
er's testimony and it is not seen how the collision could hâve occurred 
from her accounts. 

The schooner's testimony sustains the account given above and it is 
stated that she sailed from her anchorage on a steady course until the 
vicinity of the steamer was reached and it was seen from the latter's 
movements that it would be necessary for the schooner to take some 
measures to avoid a dangerous collision, and she turned somewhat, 
about a point, to the starboard and thus reduced the damages. The 
master expected the steamer as the vessels approached to turn to the 
starboard and pass under the schooner's stem instead of which she 
turned to the port across her bow. In pursuing her course, the schoon- 
er was never up as far as buoy No. 7, but, following a straight course, 
she crossed the channel about a mile to the southward of that buoy. 
She was not struck by a flurry of wind which caused her to pay ofï 
toward the steamer, as stated by the latter's witnesses, and no change 
was made in her course until in the extremity of the collision, when 
she changed about a point as above stated. 

It seems to be perfectly clear that the collision was due to the 
faults of the steamer in not seeing and avoiding the schooner and in 
proceeding at full speed into the collision. 

The libel on the part of the steamer will be dismissed. The schoon- 
er's libel will be sustained, with an order of référence. 



HAYWOOD 00. V. PITTSBURGH INDUSTRIAL IRON WORKS. 

(District Court, W. D. Pennsylvanla. January, 1908.) 

Bahketjptct— Feaudulent Sales— Redkliveut of Peopertt. 

Claimant, in October, 1906, accepted an order from the bankrupt for cer- 
tain timbers to be shipped from the Pacifie Coast, which were not delivered 
until October, 1907. The bankrupt, In Deceniber, 1906, placed a mortgage 
on its real estate for an amount equal to ils full value, and, in addition, 
on August 1, 1907, made an assignment of ail bills recelvable, contracta, 
and assets of every description, aud about November 2, 1907, submitte^d a 
statement to its creditors disclosing its insolvency, ail of which was with- 
out the seller's knowledge. Ileld, that the seller was uot a mère gênerai 
créditer of the bankrupt, but that the receipt of the timbers by the bank- 
rupt when delivered amounted to a fraud, eutitliug the seller to rescind 
and recover the snme from the trustée. 

Ralph Iv. Smith, for petitioner. 
R. T. McCready, for creditors. 

EWING, District Judge. This is a rule on the receîver to show 
cause why certain lumber sold and delivered to the bankrupt by one 
J. W. Cottrell should not be delivered to said vendor. 
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It seems that in October, 1906, Cottrell took an order from the 
bankrupt for certain large timbers whicli had to be procured on and 
shipped from the Pacific Coast, and that it was about the Ist of 
October, 1907, when delivery was made to the bankrupt, while on or 
about Decembèr 1, 1906, défendant placed upon its real property a 
mortgage for an amount equal at least to the full value thereof, and, in 
addition thereto, on or about August 1, 1907, the bankrupt, without 
said Cottrell's knowledge, made an assignment of ail its bills receivable, 
contracts, and assets of practically every description, and, furthermore, 
about November 3, 1907, submitted a statement to its creditors disclos- 
ing its insolvency. 

It will thus be seen that the bankrupt voluntarily so pledged and 
incumbered its entire estate, and that at the time the lumber was de- 
livered it had placed itself in a position where it was impossible for it 
to make payment therefor according to the contract. Unquestionably, 
had the vendor known thèse facts, he would not hâve made delivery, 
and the acts of the bankrupt in so incumbering and disposing of its 
property between the time of the contract for, and delivery of, the 
lumber, and its receipt of the lumber at the time it was advising its 
creditors of its insolvency, amount to a fraud on said Cottrell and en- 
titles him to relief. 

The receiver admîts having the lumber in his possession and con- 
tests the right of Cottrell to hâve delivery thereof made to him simply 
on the ground that he contends said Cottrell is but an ordinary gênerai 
creditor of the bankrupt. Upon the facts above stated, and without 
enlarging upon them, I think it is decidedly a case where the said Cot- 
trell occupies a position far in advance of an ordinary gênerai creditor. 
The conduct of the bankrupt was concealed from Cottrell until after 
he had made delivery of the lumber. The lumber was only received by 
the bankrupt immediately preceding its bankruptcy, and no creditors 
were misled or influenced thereby to their détriment, and the bankrupt 
itself has no right or equity under the circumstances to retain the 
material. The rapidity with which the disposition and incumbering of 
its property by the bankrupt followed the giving of this order for this 
lumber, and its persistency in continuing that conduct up until the 
lumber was actually received and it declared to its creditors its insol- 
vent condition, tend to show a lack of bona fides in the whole transac- 
tion from its very inception to its close. 

The rule is therefore made absolute, and the receiver directed to 
deliver to said Cottrell ail of said material now in his hands. 
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UNITED STATES FIDELITY & GUARANTT CO. v. HAGGART. 

(Circuit Court of Appeals, Eighth Circuit. August 5, 1908.) 

No. 2,813. 

1. JUDGMENT— Paeties Concluded— Conclxjsiveness AS Between Codefend- 

ANTS. 

A judgment recovered by the United States against a marshal and the 
surety on his bond, conditloned for tlie faithfui performance of the duties 
of bis office by the marshal and his deputies, whieh was based on défalca- 
tions of two of his deputies, is conclusive of such défalcations and the 
amount thereof in a subséquent action between the marshal and his surety. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1229.] 

2. Pbincipax and Sukety — Recovbby Against Subetît — Action to Recoveb 

OVBB. 

Plaintiff, a bonding company, became surety on the bond of défendants' 
Intestate as United States marshal, and also surety on the bonds of his 
deputies, running to him and conditloned to save him harmless from 11a- 
bility on account of their acts. The United States recovered a judgment 
against the marshal and plaintiff as his surety on account of défalcations 
of two of his deputies which Judgment plaintiff paid. Held, that its lia- 
bility for such défalcations as between it and the marshal was prlmary, 
and It could not recover over against his estate. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 40, Principal and Sure- 
ty, §§ 497, 499, 524.] 

3. SAME — LlABILITY OF SUEBTT ON BOND — FAILUEE OP PbiNCIPAL TO SlQN. 

In ail cases where the principal in a bond would be liable without réf- 
érence to the bond for acts which constitute a breach, and by the terms of 
the bond the parties bind themselves severally as well as jointly to per- 
form Its conditions, the fallure of the principal to sign the bond does not 
render it void as to the surety, or release him from liability thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, § 39.] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

W. S. Stambaugh and Engerud, Holt & Frame, for plaintiff in error. 
S. G. Roberts, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. Munger, District Judge. 

W. H. MUNGER, District Judge. The record in this case discloses 
the following facts: In Januàry, 1898, one John E. Haggart was ap- 
pointed United States marshal for the state of North Dakota, and on 
the 18th day of said month he executed to the United States of Amer- 
ica a bond in the pénal sum of $20,000 for the faithfui performance by 
said Haggart and his deputies of ail the duties of said office, which 
said bond was executed by the United States Eidelity & Guaranty Com- 
pany, as surety. Two of the deputies appointed by said Haggart were 
William J. Hurst and Fred W. Schindler. On January 29, 1898, said 
Hurst, as such deputy, executed to the said Haggart a bond in the 
pénal sum of $5,000, with said United States Fidelity & Guaranty 
Company as surety, by the terms of which bond said Hurst and said 
guaranty company jointly and severally bound themselves to save said 
Haggart harmless from every act done or neglected to be done by said 
163 F.— 51 



S02 163 FEDERAL REPORTER. 

Hurst while acting as such deputy. On said 39th day of January, 
1898, said Kred W. Schindler gave a like bond to said Haggart, with 
said United States Fidelity & Guaranty Company as surety, except that 
said bond was not signed by said Schindler. November 18, 1898, said 
Haggart wrote a letter to plaintiff, which was received by plaintiff, 
informing it that said Schindler had been indicted by the United States 
grand jury for rendering false accounts and creating false and fraud- 
ulent vouchers therefor, and calling the attention of the bond Com- 
pany to the fact that they were sureties upon said Schindler's bond. 
On February 10, 1903, said Haggart wrote a letter to said United 
States Fidelity & Guaranty Company to the effect that he had received 
formai notice from the Comptroller of the Treasury at Washington 
that the Attorney General had demanded a revision of the accounts of 
said marshal with respect to the accounts of said two deputies, with a 
view of charging back to said Haggart false items included in those 
accounts; that said Haggart was requested to submit under oath any 
reasons which he might bave why the said accounts should not be re- 
charged with the amounts disallowed on such revision, informing it 
that the amounts which the examiner had disallowed of the accounts 
aga-inst Hurst were $843.18 and against Schindler $2,973.95. To 
this letter the United States Fidelity & Guaranty Company wrote 
Haggart that his letter had been referred to their représentative at 
Minneapolis. March 24, 1903, Haggart again wrote a letter to plain- 
tiff, which was received, to the effect that the Comptroller of the 
Treasury had instructed him to make a revision of his accounts rela- 
tive to the accounts of Deputy Marshals Schindler and Hurst, with a 
view to charging back to Mr. Haggart the false items included there- 
in ; that the revised account, together with the original accounts of 
the deputies, were in his office, subject to the inspection of its repré- 
sentative. To this letter the guaranty company answered under date 
of March 31st, stating that the matter had been referred to their Min- 
neapolis office for attention. July 7, 1903, Haggart wrote said guar- 
anty company that he had received the final revision from the comp- 
troller, and that the shortage in Schindler's account after revision was 
$1,988.30. July 14th the guaranty company answered this letter, ad- 
vising him that his letter had been referred to their spécial représenta- 
tive and the matter was receiving his attention. November 14, 1902, 
Haggart wrote said guaranty company to the effect that on January 
29, 1898, their company became surety to him upon the bond of said 
Deputy Hurst, and advising them that Hurst had been indicted by 
the United States grand jury for rendering false accounts and creat- 
ing false and fraudulent vouchers in connection therewith. Under 
date of March 31, 1903, the said guaranty company acknowledged the 
receipt of the letter, and informed Mr. Haggart that it had been re- 
ferred to their Minneapolis office for attention. On July 7, 1903, Hag- 
gart again wrote to said guaranty company, informing it that he had 
received the account of the revision by the comptroller of Deputy 
Hurst's account, and upon such revision it was shown that the short- 
age was $361.12. January 24, 1904, Haggart wrote the guaranty 
company that he had furnished their représentative, Mr. A. B. Walker, 
of Fargo, with a complète statement of the amount due under the 
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bonds of said deputies. Under date of January 23, 1904, Alfred B. 
Walker, représentative at Fargo of said Guaranty Company, wrote 
the Company, in substance, that he and one Mr. Shattuck, agent of 
the American Bonding Company, had spent the day looking into the 
matter of the respective déficits of said deputies, and found that the 
défalcation of Deputy Hurst, for which the guaranty company was 
liable, was $500.76, and that the amount for which the company was 
liable on Schindler's bond was the sum of $1,919.45. In said letter 
he further informed the company that said Haggart had been of great 
assistance to them in figuring out the various items and requested 
the company to promptly settle the same. 

Thèse matters not having been adj'usted, the United States on March 
24, 1904, commenced an action against said Haggart and said guaranty 
company, in the United States Circuit Court for the District of North 
Dakota, to recover upon said bond of Haggart to the United States 
the sum of $3,697.45 and interest. The guaranty company defended 
said action, and applied to and obtained from the court an order that 
the United States, as plaintiff, furnish a bill of particulars by June 
10, 1904. The bill of particulars was furnished, showing that the sum 
sued for was on account of alleged false accounts of said two deputies. 
The guaranty company filed an answer, admitting the giving of the 
bond, its corporate capacity, and denying ail other allégations of the 
complaint. The action was tried and a judgment rendered in favor 
of the United States and against the défendants on the 21st day of 
June, 1905, for the amount and interest. In September, 1905, said 
Haggart died, and Betsey J. Haggart was duly appointed the admin- 
istratrix of his estate. In December, 1905, the défendant guaranty 
company paid said judgment, and afterwards presented its claim for 
repayment to the administratrix. The same not being allowed, the 
guaranty company on June 5, 1906, commenced this action in the Cir- 
cuit Court of the United States to recover the same. The défense 
interposed by défendant as administratrix in her answer was, in sub- 
stance, that the judgment mentioned was based wholly on défalca- 
tions of said two deputies, for which plaintiff guaranty company was 
surety to defendant's intestate. During the trial the défendant in- 
troduced in évidence said bonds given by each of said deputies, the rec- 
ord and judgment in the former case, and évidence that the amount 
of the défalcations of the deputies, and no part thereof, had been paid. 
Upon the conclusion of ail the évidence the court directed a verdict for 
défendant, and plaintiff brings the action to this court for review. 

During the trial counsel for plaintiff made appropriate objections 
to the introduction of évidence, and excepted to the various rulings 
of the court with respect thereto, also to the direction by the court 
of a verdict for the défendant. While there are 30 assignments of 
error, counsel for plaintiff in their brief properly say : 

"The case présents but two main questions: 

"(1) Does the answer set forth a good plea of estoppel by judgmentî 

"(2) If the défense of res adjudicata Is well pleaded, does the évidence sus- 
taln the plea? 

"Plaintiff does not controvert any of the évidence Introduced by défendant, 
so the questions presented are purely questions of law." 
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It is insisted upon the part of plaintiff that the record in the case 
of the United States v. Haggart and the guaranty company was im- 
properly admitted in évidence, as that judgment was in no respect res 
adjudicata of any of the questions involved in this action. This con- 
tention is based chiefly upon the proposition that a judgment is not res 
adjudicata excepting as between adversary parties; that in that case 
Haggart and the guaranty company were not adversary parties, but 
merely codefendants. In support of this proposition numerous au- 
thorities hâve been cited, among them 1 Van Fleet on Former Adjudi- 
cation, § 256, from which they quote the following: 

"Unless the défendants contest an Issue with each other either upon the 
pleadings between them and the plaintiffs, or upon cross-pleadings between 
themselves, it wlll not be res adjudicata in a litigation between them. Of 
course, a judgment determiulng the rights of the défendants between them- 
selves, under proper pleadings, Is conclusive upon them, but a judgment against 
them If tliere are no issues between them doea not bind them as against each 
other." 

While this is undoubtedly the gênerai rule, it is not without its ex- 
ceptions. True it is that judgment did not settle the question as to 
whether or notthe guaranty company was Uable to Haggart. How- 
ever, that judgment, we think, did settle some of the questions as 
between Haggart and the guaranty company, among them that the 
basis and foundation of the judgment was the défalcation of said two 
deputies, and the amount thereof. ■ Could it be successfully contended 
by Haggart's administratrix in the présent case that, notwithstanding 
the judgment in the prier action, he was not marshal of the district 
of North Dakota, or that he did not exécute the bond sued upon in 
that action, or that he did not make default in any of the conditions 
of that bond, or that he had fully accounted to the government before 
that action was brought for ail nioney which had come into his hands, 
or that the matter actually litigated in that action was one for which 
he was not responsible to the government? Or, state the matter in 
another way, A. sues B. and C. upon a joint promissory note, alleged 
to bave been executed by B. and C. Upon a trial judgment is given 
against both B. and C. B. is made to pay the judgment and sues C. 
for contribution. Can C. successfully défend upon the ground that 
he never signed the note, or that he had wholly paid it before A. sued 
upon it? It is obvions that thèse questions must be answered in the 
négative. 

The case of Lloyd v. Barr, 11 Pa. 41, was an action brought by Barr, 
the last indorser of a promissory note, against Lloyd, a prior indorser. 
The déclaration set forth the making of the note, its indorsement by 
Lloyd, its still later indorsement by Barr, its presentment and dishonor 
at maturity, due notice to each of its indorsers of its dishonor, a sub- 
séquent action thereon by the holder against the maker and the several 
indorsers, including Lloyd and Barr, the rendition of a judgment in 
that action in favor of the holder against the maker and the several 
indorsers, and the payment of that judgment by Barr to the last in- 
dorser. Barr's action was founded upon the right of a subséquent 
indorser, when compelled to pay a note, to enforce reimburseme.nt 
from a prior indorser. Lloyd pleaded that he had not been notified 
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of the dishonor of the note, and therefore that his liability as an in- 
dorser had not been perfected or preserved. To this plea Barr replied, 
setting forth the record in the prier action, to which both Lloyd and 
Barr were parties défendant, wherein the déclaration had alleged that 
the note was due, was presented for payment at its maturity, that it 
was then dishonored, and that notice thereof was duly given to each 
of the indorsers. Lloyd demurred to the repHcation, and the court 
gave judgment for the plaintifï Barr upon the démarrer. In the Su- 
prême Court it was insisted by Lloyd that he and Barr were codefend- 
ants in the prior action, where they were repelling the act of a common 
foe, and were not litigating their relations as between themselves, and 
were not adversary parties; that the judgment, therefore, in that ac- 
tion was not conclusive upon the question as to whether or not Lloyd 
had been duly notified of the dishonor of the note. The Suprême 
Court held that the prior judgment conclusively established that due 
notice of the dishonor of the note had been given to Lloyd, and in the 
course of the opinion it was said : 

"The now défendant had then a full opportunity to controvert his liability 
on the note in question, and to cross-examine the witnesses produced by the 
bank to prove it, a privilège which eonstitutes one of the principal tests of 
estoppel by judgment. The very point, too, to establish which that judgment 
Is now pleaded, was then in issue. * » * 

"It is f urther objected that the record pleaded lacUs the essentlal quality of 
mutuallty as between the now plalntiff and défendant. If so, it is clearly In- 
conclusive, for none can take advantage of the record of a. judgment who mlght 
not be prejudlced by it, and thls includes only parties and privles. The ques- 
tion of mutuality almost always arises between tho.se who hâve occupled an 
antagonlst position in the litlgatioii of whleh the judgment Is the fruit. But 
the prlnclple from which estoppel sprlngs is also applicable between joint 
défendants, where, from the nature and course of the suit, everything neces- 
sary to give to one défendant a cause of action agalnst his fellovv must hâve 
been proved by the original plalntiff in support of his clalm to recover. * * « 
A différence In the forma of the actions matters nothing. The inqulries are: 
What was decided, and was the party agalnst whom it Is proposed to use the 
flrst record, also a party to the proceeding? If so, It can make no différence 
whether he was plaintifif or one of several défendants. This truth may be il- 
lustrated by the statement of one or two simple instances. If a recovery be 
had agalnst two or more partners in trade, and the judgment paid by one of 
them, it would certainly be conclusive évidence agalnst the other partners, who 
ought to hâve paid it ; not only of the fact of the judgment, but also of the lia- 
bility of the défendants, of the amount recovered, and the grounds of It. So, 
too, a joint judgment recovered upon a bond agalnst principal and surety could 
not be impeached or overhauled in a subséquent action, brought by the surety 
agalnst his principal, to recover money paid in dlseharge of it, upon any 
ground that mlght hâve been made a défense in the first suit. * * * 

"Between codefendants, as well as In the case of antagonist parties, the pub- 
lic trauqullity requires that, having been once fairly tried, further agitation of 
the same subject be forbidden. And the law does forbld It." 

Tlie record shows that in the suit brought by the government against 
Haggart and the guaranty company a transcript of books and proceed- 
ings in the Treasury Department was given in évidence, and in the 
stipulation as to the summary of said transcript is the following: 

"The gréa ter portion of thèse dlsallowances on the revision were on account 
of the alleged défalcations of the Deputy Marshals Schindler and Hurst. Tho 
remainder were on account of alleged défalcations of other deputles. The dis- 
allowances on account of the aets of deputies other than Schindler and Hurst 
were repaid to the government, thus leaving the marshal's aecounts showlng 



806 163 FEDERAL REPORTER. 

a balance In favor of the govemment and agalnst the marshal aggregatlng the 
sum of $2,697.45." 

It is stipulated in this case that upon the trial of the former case an 
Assistant Auditor of the United States was called as a witness by the 
government, who testified relative to said transcript from the books 
and accounts of the Treasury Department, and the stipulation says : 

"That the witness heretofore described as assistant auditor in the former 
stipulation on this trial was cross-exaniined by counsel for the United States 
Fldelity & Guaranty Company as to the character and extent of the items 
charged as false and fraudaient in the accounts of Fred W. Schindler and Wil- 
liam J. Hurst, as deputy marshals." 

Thus it is shown by the record, not only that the matter of inquiry 
in the former case was the défalcations of said deputies, but that the 
guaranty company, plaintifï in this action, not only was afïorded an 
opportunity to cross-examine the witnesses relative thereto, but did 
actually make such cross-examination, and the case falls, we think, 
directly within the rule thus announced in the foregoing cited case. 
Lawrence v. City of Milwaukee, 45 Wis. 306, was a suit brought by a 
contractor against the city upon a contract between them. It was held 
that a judgment in a prior action brought by a taxpayer against the 
contractor and the city, wherein the contract was adjudged void, was 
conclusive of the invalidity of the contract, and that that matter was 
not open to relitigation between the défendants to the prior action. 
MilHkan v. Lafayette, 118 Ind. 323, 20 N. E. 847, was an action by a 
purchaser at a tax sale to recover from the city the amount paid by 
him for the property sold. It was held that a judgment in a prior 
action brought by the former owner of the property against the city 
and the tax sale purchaser, wherein it was adjudged that the tax sale 
was inefifectual and gave no title to the purchaser, was conclusive of 
the invalidity of the sale, and that the matter was not open to relitiga- 
tion between the défendants in the prior action. Osage City Bank v. 
Jones, 51 Kan. 379, 32 Pac. 1096, was an action by a guarantor against 
the maker of a certificate of deposit for reimbursement because of 
having paid a judgment rendered against them upon the certificate of 
deposit, in an action brought by a holder thereof. It was held that the 
judgment in the prior action to which the maker and the guarantor 
were parties défendant was conclusive of the validity of the certificate 
of deposit, and that it was not open to the maker, a bank, to défend 
against the guarantor's action upon the ground that the certificate had 
been unlawfully issued. 

The former action brought by the government being based whoUy 
upon the défalcations of said two deputies, and the bond of each of 
those deputies, with said guaranty company as surety thereon to said 
Haggart covering such défalcations as between Haggart and the guar- 
anty company, the guaranty company was primarily liable therefor. 
As before shown, it clearly appears that Haggart, as soon as he first 
learned that said deputies had in their accounts made false and ficti- 
tious claims, and that the United States had signified its intention to 
revise said accounts, promptly notified the guaranty company thereof, 
calling its attention to the fact that it was surety for said deputies, 
and that he successively notified the guaranty company of each step 
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taken in the progress of revising said accounts. They were tlius given 
an opportunity to défend. Under such state of facts, even though 
the guaranty company had not been a party in the government suit 
and defended therein, such judgment would hâve been évidence in the 
présent action that the judgment was based upon the défalcations of 
the deputies and amount thereof, for which the guaranty company 
would be liable as shown by the following authorities : 

In Hand v. Taylor, 4 Ind. 409, it was held in an action by the Unit- 
ed States marshal against his deputy and sureties that a judgment ob- 
tained against the marshal for damages by reason of the deputy hav- 
ing taken insufficient bail on an exécution, the deputy and his sureties 
having been notified of the action against the marshal, that such judg- 
ment against the marshal was conclusive against the deputy and his 
sureties as to the damages. 

In Fay v. Ames, 44 Barb. (N. Y.) 327, it was held: 

"In an action by a slieriff upon the bond given by a deputy sherilï on recelv- 
Ing liis appointaient to indemnify ttie slieriff against his acts or omissions as 
such depnty, the surety on such bond Is concluded by a judgment recovered 
against the sheriff In an action brought against him for the neglect of the 
deputy to collect an exécution, of which action the deputy had notice, and 
whIch he defended, although no notice of such suit was given to the surety. 

"And the surety Is not at liberty in such action upon the bond to litigate over 
again the liability of the sheriiï in the former action, nor to prove facts in 
exonération of Its principal which the latter set up as a défense in the former 
suit. 

"Where parties Join in a bond of indemnity as principal and sureties, they 
are in privity of contract wlth each other, and are to be regarded and treated 
quoad the contract and the rights and liabilities connected with and growing 
out of It as one person. In such a case, notice to one is notice to ail." 

In Crawford v. Turk, 24 Grat. (Va.) 176, it was held that in an 
action by an exécution créditer against a sherifï for the failure of his 
deputy to pay over money made on the exécution, the deputy being 
présent at the trial and examined as a witness, and judgment rendered 
against the sheriff in such action, that in a subséquent action by the 
sheriff against the deputy and his sureties on his bond, conditioned to 
indemnify the sheriff from ail loss and damages from the conduct of 
the deputy in said office, the judgment against the sheriff, in the ab- 
sence of fraud, was conclusive évidence of the fault of the deputy, 
against not only the deputy, but also his sureties. It was farther held 
that though the déclaration in the action by the sheriff did not allège 
that the deputy was requested to défend the suit against the sheriff, 
or had an opportunity to do so, or had notice thereof, the deputy 's 
présence at the trial, and being active in the défense, might be proved 
by oral testimony. 

In Chamberlin v. Godfrey, 36 Vt. 380, 84 Am. Dec. 690, the first 
paragraph of the syllabus is as follows : 

"The défendants were Jointly and severally bound in a pénal bond, condi- 
tioned to indemnify and save harmless the plaintiff as sherifï of the county of 
Orange from ail actions, suits, troubles, costs, charges, damages, and expenses 
on account of any malfeasance, niisfeasanee, or nonfeasance of the défendant 
Godfrey as deputy sheriff. Judgment was recovered in a suit against the 
sheriff for the neglect of his duty in not paylng over moneys collected on an 
exécution. Held, that thls Judgment was conclusive as to the fact of the 
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deputy's neglect, not only against the deputy, who defended tlie suit, but also 
against tlie sureties, wlio had notice." 

In Beauchine v. McKinnon, 55 Minn. 318, 56 N. W. 1065, 43 Am. 
St. Rep. 506, which was an action brought against the sureties upon 
a slieriff's bond, it was held that a judgment against tlie sheriff alone 
was prima facie évidence of tlie liability of the sureties. The court 
in its opinion cite numerous authorities upon the three propositions: 
(1) That such judgment is not évidence; (3) that it is prima facie évi- 
dence; (3) that it is conclusive évidence. 

Washington Gas Co. v. District of Columbia, 161 U. S. 316, 16 
Sup. Ct. 564, 40 L. Ed. 712, was a case in which one Marietta M. 
Parker recovered a judgment against the District of Columbia for a 
Personal injury alleged to hâve been sustained by reason of a defect 
in the sidewalk in the city of Washington; the defect having been 
caused by the Washington Gas Company. The District of Columbia 
notified the gas company of the suit, and the gas company was afford- 
ed an opportunity to défend, which they did not do. Judgment was 
obtained against the District of Columbia, which was paid, and the 
District of Columbia brought suit against the Washington Gas Com- 
pany. 

The court say : 

"As a déduction from the recognlzed right to recover over it is settted that 
where one having such right is sued, the judgment rendered against him is 
conclusive upon the person liable over, provlded notice be given to the latter, 
and fuli opportunity be afforded him to défend the action." 

It was held that the judgment was conclusive as to the liability of 
the company to the district. It was further held that in such action 
for the purpose of ascertaining the subject-matter of the controversy 
between the person who was injured and the district, and fixing the 
scope of the thing adjudged, the entire record, including the testimony 
offered, might be examined. ♦ 

See, also, Lake Drummond Canal & Water Co. v. West End Trust 
& Safe Deposit Co., 143 Fed. 41, 73 C. C. A. 327. 

In Moses v. United States, 166 U. S. 571, 17 S. Ct. 682, 41 L. Ed. 
1119, the United States obtained a judgment against one Howgate, 
to which action liis sureties were not parties. The United States sub- 
sequently sued the sureties, and it was held that the judgment against 
Howgate, the principal, was at least prima facie évidence as to a 
breacli of the bond by the principal, and the amount of damages, in 
the action against the sureties. 

From the foregoing authorities we think it clear that the record of 
the judgment in the government suit against Haggart and the guaran- 
ty company was compétent évidence to establish the fact that that 
judgment was based upon the default of the two deputies, and the 
amount thereof. It is true that action was upon the bond given by 
Haggart to the United States, upon which the guaranty company was 
surety. That bond, however, was conditioned, not only that Haggart 
would faithfuUy perform his duties as marshal, but was also condi- 
tioned for the faithful performance of the duties of his deputies. 
Though the pétition filed in the government case did not specify wheth- 
er the breach of the bond was because of a personal delinquency upou 
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the part of Haggart, or misconduct of his deputies, the fact in that 
respect was disclosed by the bill of particulars which was furnished 
at the request of the guaranty company. While a bill of particulars 
is not a pîeading in the sensé that a demurrer may be interposed there- 
to, and it cannot enlargc the claim of the plaintiff, yet a bill of par- 
ticulars does lirait the issues to the particular matters therein stated. 
In the case at bar the action is brought by the guaranty company to 
recover from Haggart's esta te the amount of that judgment which it 
paid. The guaranty company being a party to that action, and know- 
ing that it was based upon the défalcation of the deputies for each of 
whom it was surety, it stands in the same attitude at least as one who 
is liable over to another and has notice of the bringing of a suit against 
such other, and given an opportunity to défend. Supposing the case 
was reversed, that Haggart had paid the judgment and then brought 
suit against this guaranty company as surety upon the bond of his 
deputies? Under the facts stated and the foregoing authorities, the 
judgment against Haggart would be at least prima facie évidence of 
a breach of the condition of the bond and the amount of damages. 
How can it be différent where the guaranty company has paid the 
judgment, which, as between it and Haggart, it was primarily liable 
for, and seeks to recover from his estate? Of course, the guaranty 
company was not precluded from making other défenses. It would 
hâve been open to the guaranty company to hâve shown that it was 
not surety upon the deputies' bonds, had such been the fact. It was 
open for them to show that the deputies had paid that judgment ob- 
tained by the government. Thèse facts were not shown ; indeed, the 
contrary was admitted. The guaranty company did deny liability 
upon the bond given by Schindler, for the reason that such bond was 
not signed by Schindler. Schindler's name, however, was written in 
the body of the bond, as principal, and it appears that the company 
received a premium for executing as surety the Schindler bond and for 
annually renewing it thereafter. We think the proper rule of law to 
be in ail cases where the principal in a bond would be liable without 
référence to the bond for the acts constituting the breach, and by 
the terms of such bond the parties bind themselves severally as well as. 
jointly to perform its conditions, the failure of the principal to sign 
the bond does not render the bond void as to the surety, and release 
the suretv from liability thereon. St. Louis Brewing Ass'n v. Hayes 
et al., 38 "C. C. A. 449, 97 Fed. 859; State v. Bowman, 10 Ohio, 445; 
City of Deering v. Moore, 86 Me. 181, 29 Atl. 988, 41 Am. St. Rep. 
534; Lovejoy v. Isbell, 70 Conn. 557, 40 Atl. 531; Pina County v. 
Snyder et al., 5 Ariz. 45, 44 Pac. 297; Douglas County v. Bardon et 
al., 79 Wis. 641, 48 N. W. 969. 

It is urged with some persistence that in the trial of the govern- 
ment case incompétent évidence was admitted, and that the évidence 
was insufficient to support the judgment. That question is not open 
for considération now. If error was committed during the progress 
of the trial of that case, or if the évidence was insufficient to support 
the judgment, the remedy of the parties was to hâve brought that case 
hère for review. That was not done. The judgment was accepted as 
final and paid, and the parties are now concluded by it. 
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Again, it is insisted that the évidence in this case is insufficient to 
support the judgment. The évidence discloses that plaintiff in error. 
as_ surety for said deputies, engaged with Haggart that they would 
faithfully perform the duties of their office, and save Haggart harm- 
less from a failure so to do. The issues tried and disposed of in the 
government case established the fact that said deputies did not faith- 
fully perform those duties. The évidence shows that the deputies 
hâve not paid any portion of the amount of their défalcation as es- 
tablished in the government case. From the évidence and the law it 
clearly appears that, as between plaintiff in error and Haggart, plain- 
tiff in error was primarily liable for the payment of the judgment ob- 
tained by the government. Not only has justice been done in this case, 
but trial had and judgment obtained in conformity with the technical 
rules of law. 

For thèse reasons, the judgment is affirmed. 



ALKON V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. August 13, 1908.) 

No. 766. 

1. CONSPIBACT— INDICTMENT — CONCEALMENT OF PROPERTT BT BANKRUPT. 

An indlctment for consplracy that one of the consplrators should pur- 
chase goods, and afterwards go Into bankruptcy and that the goods should 
be concealed by the other, in violation of Banlcr. Act July 1, 1898, e. 541, 
§ 29b(l), 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), whlch punlshes con- 
eealment of property "whlle a bankrupt," is not insufficient because it 
. avers that the consplracy was formed and the goods were to be concealed 
prlor to the bankruptcy, where it also avers that It was the intention to 
continue the concealment thereafter. 

2. Same— TeiaIt-Sufficiency of Evidence. 

Evidence }ield sufliclent to sustaln the action of the trial court, in a 
prosecution for consplracy, In overruling a motion by défendants for direc- 
tion of a verdict at the close of the prosecution's case, in view of the 
ruie that consplracy may be determined by iriference from the facts 
proved. 

8. Ceiminal Daw— Evidence— Admissions of Conspikatob. 

In a prosecution for consplracy, the alleged purpose of whlch was that 
one of the consplrators should purchase goods on crédit, deliver them to 
hls eo-conspirator for concealment, and then become a bankrupt, évidence 
thnt, after the date of the conspiraey, such co-conspirator solicited a third 
person to enter into a slmilar scheme, and stated that "I hâve handled 
several of those cases," was admissible, as an admission to go to the jury. 

4. Same — Appeal and Ekeob — Review— Ekeoe in Admission ot Evidence— 
Préjudice. 

It is the rule In the fédéral courts that where a party persisted in put- 
ting in testlmony wliich was objected to, and the admission of wlileh was 
error, the error is fatal if the testlmony was or might hâve been prejudl- 
cial. 

6. WiTNESSES— Privilège of Accused in Criminal Prosecution. 

Under Rev. St. § 800 (U. S. Comp. St 1901, p. 661), testlmony glven by a 
witness under subpœna in a bankruptcy proceeding cannot be given in évi- 
dence against him on a subséquent criminal prosecution, and it Is prejudi- 
cial error to permit him to l>e asked on his cross-examination as a witness 
In such a prosecution, if he did not in his testlmony in the bankruptcy pro- 
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ceeding make certain statements, and then to admit the notes of his ex- 
aminatlon therein for the purpose of contradicting and impeachlng him. 

In Error to the District Cûurt of the United States for the District 
of Massachusetts. 

Elisha Greenhood, for plaintifï in error. 

Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 

Atty. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. Barish and Alkon were indicted for a 
conspiracy, the substance of which was that Barish should purchase 
goods, and Alkon should conceal them, and that afterwards Barish 
should go into bankruptcy, and the concealment should continue after , 
the bankruptcy, with the intention that at some subséquent time the 
profit by the concealment should be divided between Barish and Alkon. 
Both were convicted, but the only writ of error before us is Alkon's. 

We are informed by our own records, to which by the settled rules 
we are authorized to turn, that Barish sued out a writ of error, but 
that on his own motion the same has been dismissed ; and it is now too 
late for him to sue out another. The only two persons charged as con- 
spiring were Barish and Alkon, so that, except in extrême cases, such as 
the death of one of the alleged conspirators or his absence from the 
jurisdiction, unless both could be legally convicted, neither could be. 
Nearly ail the exceptions brought to our attention were taken jointly 
by both Barish and Alkon. Not only for this latter reason, but also 
because of the fact of the necessity of a légal conviction of both alleged 
conspirators in order to accomplish the légal conviction of either, it 
would seem as though in a case of this character there should be but 
one writ of error, and that a joint one. Nevertheless the practice is 
the other way, which is also in accordance with the authorities. 1 Bi- 
shop's New Criminal Procédure, § 1039. We are compelled to deal 
with the position as we find it, remarking that it may be, following out 
the rules practiced in High v. Coyne, 178 U. S. 112, 20 Sup. Ct. 747, 44 
L. Ed. 997, and in Washington Company v. Lansden, 173 U. S. 534, 
556, 19 Sup. Ct. 296, 43 L. Ed. 543, that we might reverse the judg- 
ment in toto as against both Barish and Alkon, if a proposition to that 
effect had been submitted to us by the parties in such form that we 
could properly consider it. 

The first proposition is that the indictment alleged no offense be- 
cause there was no existing bankruptcy when the conspiracy originated, 
while the statute — section 29 of the bankruptcy act of 1898 (Act July 
1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433])— punishes 
only concealment of goods "while a bankrupt" ; and it is said that, as 
the alleged conspiracy related only to the doing of something which 
was not illégal when the conspiracy originated, the statute under which 
the indictment was found did not apply. That resuit would follow if 
the proposition as to the extent of the conspiracy was true; but it in- 
cluded an intent to continue the concealment until after Barish became 
a bankrupt, and it was like ail conspiracies in that it related to some- 
thing in futuro. The plaintifï in error cites no case in support of his 
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position ; and in common with the Circuit Court of Appeals for the 
Second Circuit, in Cohen v. United States (C. C. A.) 157 Fed. 651, 654, 
it does not occur to us that there is anything in principle or on authority 
wliich invalidâtes the indictment on this account. 

At the close of the proofs for the United States, Alkon and Barish 
jointly moved that the court direct a verdict in their favor. The court 
refused this request. As we understand the record, the court express- 
ly reserved an exception to this refusai notwithstanding All<on and 
Barish afterwards offered proofs in their own behalf. Passing by any 
question whether this assurance on the part of tlie court should not be 
accepted as avoiding the common rule by virtue of which this subsé- 
quent going on with the défense waived the motion to direct a verdict, 
we cannot as a court of law hold that the District Court was in error 
in refusing the motion. There was évidence that goods purchased by 
Barish were stored in abnormal quantities on Alkon's premises, and 
tliat thèse goods were not disclosed to Barish's trustée in bankruptcy ; 
and some of the circumstances with référence tliereto were of a decided- 
ly suspicions character. There was évidence that Alkon knew the facts 
in regard to the storage of goods, and of a conversation between Al- 
kon and one Lambkin, sufficient to bring before the jury the question 
whether Alkon had not made a gênerai confession which covered the 
fact that he contemplated Barish's bankruptcy and a fraudulent intent 
in référence thereto. The rule of law is well settled that in conspiracy 
cases it is often necessary to resort to inferences, and that it is proper 
so to do. It is also settled that it is not required to prove by direct 
évidence an agreement to act together, and that "ordinarily it is only 
necessary to prove the acts of particular défendants, leaving the ques- 
tion of conspiracy to be determined by inference." Wharton's Criminal 
Law (lOth Ed., 1896), § 1401; 2 Bishop's New Criminal Law, § 227 
(2) ; Russell on Crimes (International Ed., 1896) 533. 

The record does not purport to give ail the évidence, because the 
bill of exceptions concludes with a statement that what is recited in it 
was "substantially ail." The case in the way shown to us is exceed- 
ingly thin, and, if we were judges of the fact as well as of the law, it 
may be that we should find against the United States in référence 
thereto. As, however, the proofs in cases of conspiracy are frequently 
purely inferential, we cannot say that there were not circumstances 
which appeared at the trial, but which are not shown, and which jus- 
tified the District Court in sending the case to the jury. In the form 
in which the case cornes to us, it is not so bare of possibilities that, 
sitting as a court of law, we can déclare that there was error in over- 
ruling this motion. 

There were put in évidence two conversations with Lambkin, the 
purpose of which was to show an intent on the part of Alkon to induce 
Lambkin to enter into a scheme like that charged in the indictment. 
Thèse conversations were objected to as res inter alios; but the Unit- 
ed States claim that they corne within the rules by virtue of which 
various independent offenses akin to the one charged, and nearly con- 
temporaneous with it, are sometimes allowed to be proved. So far as 
this proposition is concerned, it may be thèse conversations go beyond 
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what the law permits ; but the last one, taken as a whole, was admissible. 
It was as f ollows : 

"That later the witness accidentally met Alkon, and Alkon said: "Did you 
décide about that scheme I was telling you aboutV That the witness said, 
'Which one?' and Âllcon replied: 'You Isnow i spoke to you about getting 
ail the goods you possibly could and turn them over to me, and I would see 
your way through bankruptcy without any trouble.' That Alkon said fur- 
ther that, if any of the dealers wanted any référence regarding the witness's 
crédit, he would glve the witness ail the référence they wanted. That witness 
told Alkon that he 'did net care to be mlxed up In any such business.' That 
he met him a third time and Alkon asked him agaln If he had decided on the 
same subject, and, on witness saying that he 'did not care to be mised up in 
any such business,' Alkon said: 'Why, it"s a cinch. I hâve handled several of 
those cases.' " 

This conversation was about two month? after the date of the al- 
leged conspiracy, and it was an open admission by Alkon that he had 
at least on one occasion not remote been guilty of ail the éléments en- 
tering into the offense charged by this indtctment. We cannot hold 
that the court was not justified in lettmg this go to the jury for the 
purpose of a détermination by it whether this admission covered the 
alleged conspiracy with Barish. At the trial plaintiff in error made 
a distinction between this conversation and the earlier conversation 
which did not contain such an admission as we hâve described. One 
objection was that, if any part of thèse conversations was admissible, 
it was only the latter part, meaning, of course, the statement of what 
Alkon had previously donc which we hold to hâve been admissible. 
Even this was objected to generally. Yet this distinction was clearly 
made, and might be of effect as to the first conversation except for the 
fact that, as the record is made up, it was apparently necessary to 
introduce it in order to explain the second. The second commenced 
with the interrogation from Alkon to Lambkin, "Did you" — that is, 
Lambkin — "décide about that scheme I was telling you about?" This 
connects the two conversations in such way that the second was not 
compréhensible without the first. Consequently, as the record stands, 
both, or, at least, parts of both, were admissible, though it is possible 
that some parts of each should hâve been ruled out if specifically ob- 
jected to. It is also possible that the court, if asked so to do, might 
hâve been required to point out to the jury the limitation to be put on 
the use of the first conversation, or parts of it. But such distinctions 
were not made at the trial by the plaintiff in error, and we are not 
called on to make them. 

An examination of our opinion in Jacobs v. United States (C. C. A.) 
161 Fed. 694, passed down on April 29, 1908, and the statements of 
facts and law therein contained, which we adopt as introductory hère, 
will save much explanation with regard to the next proposition which 
we hâve to discuss. Alkon was examined before the référée in the 
bankruptcy of Barish. There is no suggestion that his appearance 
there was voluntary, and, indeed, the record says he was a subpœnaed 
witness. Alkon testified in his own behalf in the pending matter in the 
District Court On his cross-examination the attorney for the United 
States, subject to objection and exception, was permitted to ask him 
particularly whether in testifying before the référée he had not made 
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a number of statements conflicting with his évidence on the trial now 
before us. The record détails only one statement, which related to a 
question of a petty balance of accounts between Barish and Alkon, the 
importance of which is not made plain. The objection to this examina- 
tion was based on section 860 of the Revised Statutes (U. S. Comp. St. 
1901, p. 661). Subsequently the attorney for the United States called 
the stenographer who had made the notes of the examination of Alkon 
before the référée, who thereupon read portions thereof. The record 
States, not only that the portions of the testimony so read related to the 
matters about which Alkon had been cross-examined, but also that 
this portion of the cross-examination objected to was to test the cred- 
ibility of the witness. In ail particulars, unless as to the question 
whether or not the cross-examination was prejudicial to Alkon, the case 
before us is strictly analogous to Jacobs v. United States, with the ex- 
ception that in Jacobs v. United States the plaintiff in error relied on 
the seventh section of the bankruptcy statute of July, 1898, while hère 
the plaintifï in error relies oh section 860 of the Revised Statutes. The 
former concerns testimony given by the bankrupt, while the latter re- 
lates to évidence in any judicial proceeding from any witness. 

Following certain observations made by us in Jacobs v. United 
States, we are met at the threshold by the claim that there is nothing 
hère to show that this cross-examination was prejudicial ; and the Unit- 
ed States make the proposition that as to this the burden rests on the 
plaintifï in error to show afïîrmatively that it was. This is not the rule 
in the fédéral courts. The rule there is that, where a party persists in 
putting in testimony which was objected to, and which was erroneous, 
the error is fatal if the testimony was or might hâve been prejudicial. 
Columbia Railroad Company v. Hawthorne, 144 U. S. 202, 207, 308, 13 
Sup. et. 591, 36 L. Ed. 405 ; National Biscuit Co. v. Nolan, 138 Fed. 
6, 9, 10, 70 C. C. A. 436 ; Inman Bros. v. Lumber Co., 146 Fed. 449, 
455, 76 C. C. A. 659. In the présent case we must assume that it was 
prejudicial in view of the fact that the cross-examination was for the 
expressed purpose of testing Alkon's credibility, as to which there is a 
much larger margin for préjudice which the court cannot lay hold of 
than in the ordinary case of a mère attempt to contradict a witness on a 
spécifie point. This is fortified by the fact that, after this cross-ex- 
amination, the United States in rebuttal put in the notes of the exami- 
nation relating to the very matters about which the cross-examination 
occurred. As the United States had no purpose in using the notes ex- 
cept to contradict, and thus préjudice, the plaintifï in error, we are not 
called on to accept any theory that their attorney was not compétent 
to détermine that his conduct of the case in the particular referred to 
was bénéficiai to the United States, and therefore prejudicial to Alkon. 

Section 860 of the Revised Statutes originated in the act of Febru- 
ary 25, 1868, as follows: 

"Chap. 13. An act for the protection In certain cases of persons making dls- 
closures as parties, or testlfying as wltnesses. 

"Be It enacted by the Senate and House of Représentatives of the United 
States of America in Oongress assembled, That no answer or other pleading 
of any party, and no discovery, or évidence obtalned by means of any judicial 
proceeding from any party or witness in this or any foreign country, shall be 
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glven In évidence, or it any manner used agalnst sueh party or wltness, or 
his property or estate, In any court of the United States, or in any proceeding 
by or before any officer of the United States, in respect to any crime, or for 
the enforcement of any penalty or forfeiture by reason of any act or omis- 
sion of such party or witness: Provided, that nothing in this act shall be con- 
strued to exempt any party or witness from prosecution and punishment for 
perjury committed by him In discovering or testifying as aforesaid. 

"Sec. 2. And be it further enacted, That thls act sliall taise effect from its 
passage, and shall apply to ail pending proceedings, as well as to those hereaft- 
«r instltuted." Act Feb. 25, 1868, c. 13, 15 Stat. 37 [U. S. Comp. St. 1901, p. 
661]. 

This act has not been under considération by the Suprême Court, 
or by any Court of Appeals, so far as we can ascertain, except in 
Tucker v. United States, 151 U. S. 164, 14 Sup. Ct. 299, 38 L. Ed. 
112, which does not assist us hère, Wilson v. United States, 162 U. 
S. 613, 16 Sup. Ct. 895, 40 L,. Ed. 1090, did not even allude to this stat- 
ute, and it had no occasion to, because what was proven there by the 
United States was not given under oath, but was a mère prior state- 
ment, made freely and voluntarily before a commissioner. Prior to 
this statute the authorities were in some confusion on the point whether 
what was testified to by a person summoned to give évidence without 
anything being said by the court or by the witness with référence to 
his constitutional protection against incrimination could be used against 
him on a subséquent criminal proceeding. Greenleaf's Evidence, §§ 
224, 226, 227; Roscoe's Criminal Evidence (12th Eng. Ed.) 44, 45, and 
especially Wilson v. United States, 162 U. S. 623, 16 Sup. Ct. 895, 40 
L. Ed. 1090. Consequently this statute was needed ; and, as it is remé- 
diai in its character, it is entitled to ail the effect which its letter fairly 
calls for. So far as we can perceive, this case is within its letter, and 
we are unable to find any justification to support any efforts to with- 
draw the plaintifï in error from its protection. For this reason there 
-must be a new trial. 

There are other propositions submitted to us bv the plaintiff in er- 
ror ; but, as none of them may come up on a new trial in the same f orm 
in which they présent themselves now, we will not undertake the labor 
-of solving them. 

The judgment and verdict are set aside, and the case is remanded to 
the District Court for further proceedings in accordance with law. 
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(Circuit Ctourt of Appeals, Elghth Circuit. August 5, 1908.) 

No. 2,806. 

■ GTTABANTT— CONSTBUCTION OT CONTBACT— FiNDING OF FACTS. 

Evidence considered, and held to sustain a finding of fact by the trial 
court in an action at law that the written guaranty sued on, by which 
défendant agreed to be responsible for the payment of loans made by plain- 
tiff bank to "H. G. & H. W. Stevens," was not intended by the parties to 
be llmited to loans made to such individuals .lointly or as copartners, but 
was intended and understood to cover loans to a concern then doing busi- 
ness under the name of "H. G. & H. W. Stevens," although owned solely 
by H. W. Stevens. 
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In Error to the Circuit Court of the United States for the District 
of Minnesota. 

See 153 Fed. 566, 8S C. C. A. 520. 

John F. Fitzpatrick, for plaintiff in error. 

William H. Lightner (Henry B. Wenzell and Edward E. Blodgett, 
on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

W. H. MUNGER, District Judge. This action was commenced by 
défendant in error against one Uri L. Lamprey to recover upon a con- 
tract of guaranty given by said Lamprey to the Massachusetts Nation- 
al Bank, of Boston, Mass., which guaranty was in words as follows: 

"Whereas H. G. & H. W. Stevens désire to do their banking business wltli 
the Massachusetts National Bank of Boston, Mass., aud they may need from 
tlme to time lu their business, loans, accommodations, and discounts from 
said bank. 

"Now, therefore, I, the undersigned, do hereby request the said bank to make 
to the said H. G. & H. W. Stevens such loaus, accommodations, and discomits 
as they may from time to time need or ask for, not exceeding in ail at any one 
time thirty thousand ($.30,000) dollars. 

"And in the considération of the premises and of one dollar and other valu- 
able considérations, the receipt whereof is hereby acknowledged, I do hereby 
promise and agrée to and with the said bank that whatever note, draft or 
other obligation, or indebt«dness in any form, of the said H. G. & H. W. Ste- 
vens, which the said bank may nov? or hereafter hold, is not paid at maturity 
by the said H. G. & H. W. Stevens, I will pay wlthin twenty (20) days after 
written notice that they hâve failed to pay the same. My entire liabilities 
hereunder, however, not to exceed in ail the said sum of $30,000. 

"It being understood that said bank may from time to time make such loans, 
accommodations and discounts to said H. G. & H. W. Stevens, and such re- 
newals thereof as they may see fit, without notice to me either of the amounts, 
or the time, or the maturity thereof ; and that this guaranty or agreement shall 
not terminate by my death ; but that the same may be terminated at any time 
by me or by my executors or admlnistrators by notice in writing to said Bank 
to that efïect, and that upon such notice of its termination being given this 
agreement shall terminate and end except as to the obligations and Indebted- 
ness of the said H. G. & H. W. Stevens to said bank then existing ; and that 
said bank will at any tlme upon request from me or from my executors or 
admlnistrators furnish a statement to me or to them of the obligations of the 
said H. G. & H. W. Stevens held by said bank." 

Said bank advanced various sums of money to the business concern 
conducted under the name of H. G. & H. W. Stevens, receiving notes 
therefor. Subsequently the notes and contract of guaranty were trans- 
ferred by said Massachusetts National Bank to the défendant in error. 
By the answer of the défendant it was alleged that the guaranty was 
of a partnership consisting of H. G. and H. W. Stevens, as copart- 
ners or jointly, and not to loans or advances it made to either H. G. 
Stevens or H. W. Stevens individually or separately. 

Pending the proceedings, Uri L. Eamprey, the défendant, died, and 
plaintiff in error, Eugène A. Towle, as administrator of bis estate was 
substituted as défendant. By stipulation of parties, a jury was waived 
and the cause tried to the court. Certain findings of fact were made 
by the court, and judgment rendered in favor of plaintiff and against 
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the défendant. The défendant brought the case to this court by writ 
of error. 

By the décision of this court, reported in 153 Fed. 566, 82 C. C. A, 
530, it was held that said contract of guaranty was upon its face 
ambiguous; that it was for the trial court to find from the évidence 
whether or not the instrument of guaranty was intended to guarantee 
only loans made to H. G. & H. W. Stevens, as copartners, or whether 
it was intended as a guaranty to the business concern conducted under 
the name of H. G. & H. W. Stevens, without référence to whether 
such business concern was a partnership. This court further held 
that, as the trial court made no finding upon this material issue, , the 
cause should be reversed for a new trial. Thereafter, when the case 
came on for trial in the Circuit Court, it was stipulated by the parties 
that the cause should again be submitted to the court without a jury 
upon the same évidence upon which the case was first tried. At the 
conclusion of the presenting of the évidence to the court, plaintiff in 
error moved the court for judgment in his favor on the ground that 
there was no évidence upon which a judgment for the plaintiff could 
be supported ; that the évidence conclusively showed that the contract 
of guaranty sued upon covered only advances to be made to a partner- 
ship composed of H. G. and H. W. Stevens, and that no advances were 
made to such copartnership. This motion was overruled by the court, 
to which plaintiff in error duly excepted. Plaintiff in error asked the 
court to make certain spécial findings of fact, ail of which were found 
excepting the third, which was as f ollows : 

"Third. It was the Intention of both parties to said guaranty that the same 
should cover only advances to a partnership composed of Horace G. Stevens 
and Hobart W. Stevens, doing business under the name of H. G. & H. W. Ste- 
vens." 

This finding of fact was refused by the court. 

Plaintiff in error aiso requested the court to find as a conclusion 
of law, in substance, first, that said guaranty was for advances to be 
made to a copartnership under the firm name of H. G. & H. W. Ste- 
vens; second, that the défendant was entitled to judgment, and that 
the plaintiff take nothing by this action, and for his costs and disburse- 
ments, which was refused. 

Among the findings of fact made by the court were the foUowing: 

"Second. That at the time of the exécution and delivery of the guaranty set 
forth in the fourth paragraph of said amended complaint, and thereafter un- 
til January 9, 1900, when the concern failed, there was a concern doing busi- 
ness under the flrm name of H. G. & H. W. Stevens, and engaged in the manu- 
facture and sale of carriages, having an ofiaee in the city of Boston, Mass., In 
charge of H. W. Stevens, and a manufacturing plant in the city of Merrlmae, 
Mass., in charge of H. G. Stevens as assistant manager, and there was at said 
tlme no other concern of the same or similar name. 

"Thlrd. That there was no partnership of H. G. & H. W. Stevens ; that said 
concern was owned entirely by H. W. Stevens, and H. 6. Stevens was only an 
employé (thereof) as assistant manager, and that said H. W. Stevens was doing 
business (as such concern) under the name of H. G. & H. W. Stevens. 

"Fourth. That at the time of the exécution and delivery of said Instru- 
ment set forth in the fourth paragraph of said amended complaint, and there- 
after until January 9, 1900, said Lamprey, the guarantor, and the said Massa- 
chusetts National Bank, guarantee, supposed and believed that said concern 
163 P.— 52 



818 163 FEDBEAL REPORTER. 

was a partnershlp composed of two brothers, H. G. and H. W. Stevens, engagecl 
In the business of manufiietiuing and selling earriages, but It was not expressly 
agreed by and between thèse parties that this guaranty should ouly cover loans 
aud advances to H. G. & H. W. Steveus as a copartnoisliip or jointly, but, on 
the contrary, It was (eontemplated by the parties and was) understood and 
agreed in and by said guaranty that it should cover the loans made to the said 
concern whether it was composed of H. G. Stevens (or) H. W. Stevens or both, 
and whether or not they were copartners. 

"Fifth. That the H. G. Stevens and H. W. Stevens meutioned in the guaran- 
ty set forth in the fourth paragraph of said amended coniplaint and the H. 
G. & H. W. Stevens mentloned in the fifth, slxth, seventh, eighth, ninth, tenth, 
and fourteenth paragraphs of said amended complaint are one and the same 
party, to-wlt: [Said concern mentloned in paragraph 2 of thèse flndlngs and 
which said concern was] K. W. Stevens doing business under the name of H. 
G. & H. W. Stevens ; [and that said loans set forth In the paragraphs of the 
amended coniplaint referred to in paragraph one of thèse flndlngs were made to 
said concern]." 

The court thereupon rendered judgment in favor of défendant in 
error against plaintiff in errer for the amount due and unpaid upon 
advances made upon said guaranty. Plaintiff in error has now for the 
second time brought the case to this court. 

Plaintiff in error has assigned as error tlie refusai of the court to 
find the facts as requested in its third request, and that the court erred 
in finding that it was not expressly agreed by and between the parties 
that the guaranty should only cover loans and advances to H. G. and 
H. W. Stevens as a copartnership or jointly, but that it was eontem- 
plated by the parties, and was understood and agreed in and by said 
guaranty, that it should cover loans made to the concern, whether com- 
posed of H. G. Stevens or H. W. Stevens, or both, and whether or not 
they were copartners; that the court erred in its conclusions of law. 
As before stated, when this case was first before this court, it was held 
that the guaranty did not expressly refer to the Stevenses as copart- 
ners, yet that their joint names were referred to therein as together 
desiring to make loans of the bank, and that there was thus mani- 
festly an ambiguity which admitted of the elucidation by proof. It 
will thus be seen that the vital issue in the case was whether the guar- 
antor, by the guaranty in question, intended to secure advances to a 
business concern under the name of H. G. & H. W. Stevens, without 
référence to whether such business concern consisted of a copartner- 
ship of H. G. and H. W. Stevens, or consisted of only H. W. Stevens. 
The trial court has now found as a fact that, while the guarantor and 
guarantee at the time of the making of the guaranty supposed the 
two brothers were partners, yet that the guaranty was not intended to 
be limited to advancements made to them as partners, for which both 
would be personally liable, but was intended to be for advances made 
to the concern which was doing business under the name of H. G. & 
H. W. Stevens. This finding of the trial judg'e has the same force 
and effect as a spécial finding by a jury, and this court cannot now, 
in an action at law, retry the case for the purpose of determining the 
weight of the évidence, but is limited to the inquiry whether such find- 
ing by the trial court is supported by any substantial évidence. 

No synopsis would disclose the fair inference to be drawn from the 
évidence, and to give it in its entirety would serve no useful purpose. 
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It is sufficient to say that from a considération of ail tlie évidence we 
are satisfied that there was substantial évidence to support the findings 
made by the trial court; and the judgraent is therefore affirmed. 
Judgment affirmed. 
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(arcult Court of Appeals. FAsxhth Circuit. August 10, 1908.) 

No. 2,576. 

BXECUTOKS AND AdMINISTKATOES— StJXT TO liEQUIEK ACCOUNTINO — FAILTJBE OF 

Proof. 

A complainant in a suit in equity brought by him, as admlnistrator, 
agalnst a rallroad company to obtaiu an acconnting in respect to a large 
number of bonds alleged to tiave been tiie property of the décèdent, held 
to hâve whoUy faiied to prove the alleged ownership of the bonds by 
the décèdent at the time of his death, which fact was essentlal to eu- 
tltle hlm to maintaln the suit. 

Appeal from the Circuit Court of the United States for the District 

of Utah. 

D. W. Wood and David K. Watson, for appellant. 

P. L. Williams (Maxwell Evarts, on the brief), for appellee. 

Before VAN DEVANTER, Circuit Judge, and PHILIPS, District 
Judge. 

PHILIPS, District Judge. This is an appeal from the decree of the 
Circuit Court dismissing the bill of complaint. The bill is a maze of 
verbiage. So confused and involved are the allégations and recitations, 
that it proved somewhat difficult to extract the actual substance. 
Briefly stated, the claim for relief is that of the original first mortgage 
bonds issued by the Union Pacific Railroad Company, under the or- 
ganic act of Congress of July 2, 1864, there were $27,229,000, which 
became the property of one Charles Durkee, and were owned by him 
at the time of his death ; which occurred in the state of Wisconsin 
in 1870. The complainant, John A. Kuykendall, was appointed ad- 
mlnistrator of his estate May 9, 1896, by the probate court of Sait 
Lake county, state of Utah, who instituted this suit, February 7, 1903, 
in the United States Circuit Court for the District of Utah, to hâve 
said bonds declared a first lien, under said mortgage, on the properties 
of the défendant. Union Pacific Railroad Company, a corporation of 
the state of Utah, the alleged successor of the original mortgagor 
company and the Consolidated company, of the same name, which, it is 
asserted, succeeded to the rights and obligations of the original com- 
pany. 

The bill charges that Edwin D. Morgan and Oakes Ames were the 
original trustées named in said first mortgage to secure the payment of 
said bonds; that, they having died, F. Gordon Dexter and Oliver 
Ames were appointed as their successor trustées. It is then charged 
that a large number of persons, and some corporations, named as 
parties défendant, entered into a conspiracy to wrong and injure the 
estate, represented by said Kuykendall as admlnistrator, by falsely 
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pretending that they were •the owners of a large portion of the first 
mortgage bonds so issued by said original Union Pacific Railroad Com- 
pany. To effectuate the conspiracy, and to exclude the said estate 
from participation in the fruits of the proceeding, the conspirators 
caused the said trustées to institute in the United States Circuit Court 
of Nebraska a suit to foreclose said mortgage, which resulted in a 
decree of foreclosure, under which the property of said railroad com- 
panies was sold, and bought in by the said défendant Company, cor- 
poration of the State of Utah, which was organized for such purpose, 
and a deed, in due form, was made and delivered to it therefor by the 
spécial master in chancery. The proceeds of the sale, not sufficient 
to satisfy the debts, were distributed pro rata among such of the bond- 
holders as presented their bonds for such purpose. Before decree the 
complainant dismissed the bill as to ail the défendants except the said 
Union Pacific Railroad Company of Utah. 

The prayer of the bill is for an accounting to the complainant on 
account of said $27,229,000 bonds and interest, and for the enforce- 
ment of the mortgage lien for payment, etc. 

As the ownership of the bonds in question by Durkee, at the time 
of his death, was put in issue by the answer, it was a primary issue 
of fact, lying at the threshold of the complainant's right to any relief. 
Unless he owned the bonds at the time of his death, and they passed 
by dévolution of law to the complainant as administrator, the latter 
bas no standing in court to assert any of the matters set forth in the 
bill. This was so self-asserting that at the opening of the argument by 
counsel for the complainant on this appeal we insisted that they point 
out to the court, in the record, the proof touching this foundational 
fact before they proceeded to the discussion of other matters in con- 
testation. This was manifestly embarrassing to counsel. After some 
delay and search through the record, containing a mass of testimony 
on relevant and irrelevant matters, they referred the court for this es- 
sential proof to the déposition of "one Léonard C. Blaisdell. He mar- 
ried a nièce of said Charles Durkee. As there were left surviving no 
immédiate heirs of Durkee, this nièce, and, perhaps, others of like 
degree, would be the sole distributees of the large fortune in question. 

The reading of this witness' testimony furnishes ample évidence that 
he is quite visionary and impractical, if not mentally unbalanced. His 
statements are incohérent, disjointed, and pointless. He refers to 
incidents occurring about 1882-83-84. It is, perhaps, inferable from 
his straggling statement that Durkee at some ungiven times was surety 
on the bond, or bonds, of some persons having contracts for the 
construction work on the Union Pacific Railroad. Inferentially, with- 
out direct assertion, the witness had a theory, but without proof to sus- 
tain the fact, that Durkee had put up with the Secretary of the Treas- 
ury of the United States some of said Union Pacific Railroad bonds 
as collatéral security on said contracts. Being interested in the Durkee 
estate, the witness claimed to hâve had considérable correspondence' 
with the Secretary of the Treasury, and perhaps the Comptroller of 
the Treasury, respecting this matter. But he neither made profert of 
any such letters, nor showed that they had been lost or destroyed, nor 
was any effort disclosed to ascertain by inquiry whether or not his 
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letter or letters were on file in the Treasury Department, where it is 
a well-known fact ail such business correspondence is carefully pre- 
served. He further testified that by spécial arrangement he visited 
Washington City, and in the office 'of the Comptroller of the Cur- 
rency he met on this business Judge Folger, then Secretary of the 
Treasury, where were présent every member of the President's Cabi- 
net, save the Secretaries of the Army and the Navy. His version of 
what occurred, what was said, and wbat was the exact subject-matter 
of discussion is so vague and disjected as to mystify rather than en- 
lighten. But the crux of it ail is that Judge Folger then and there 
spread out on tables something over $64,000,000 of Union Pacific 
Railroad mortgage bonds, saying: 

"I liave hère upon thèse tables the bonds of ail thèse respective railroad 
companies duly executed as flrst mortgage bonds of a lien prier and para- 
mount to that of the United States, and also a collection of bonds deposited 
by the companies wlth the Secretary of the Treasury of the United States, 
to secure Interest upon the flrst mortgage bonds aforesald." 

After some colloquy with Attorney General Brewster, Judge Folger 
turned to the witness, and said : 

"What do you want done with thèse bonds? And I answered: 'I want to 
hâve the protection of the bonds, interest bonds and principal, as provided by 
the aets of Congress.' He then proceeded to give me the instructions I asked 
for to proceed intelligently vi'ith himself in an adjustment of this particular 
obligation of said Pacific Railroad Companies." 

The witness then digressed into something about Judge Folger 
asking his opinion about an act of Congress looking to refunding 
bonds, etc., quite as unintelligible and impertinent as most of his 
discursive statement. He did not read the bonds claimed to hâve been 
thus displayed over many tables, outside of the treasury vaults, in the 
office of the Comptroller; but stated that Judge Folger read them 
aloud, as payable on their face to Charles Durkee. 

It must be conceded that this is mère hearsay testimony, no more 
compétent in this action, to which Judge Folger is not a party, than 
would be a statement made by him in pais to some third party that 
he had seen in the vaults of the treasury Union Pacific bonds payable 
to Charles Durkee. The claim of this witness that Secretary Folger 
read the bonds, as made payable on their face to Charles Durkee, dis- 
crédits his whole story. Such bonds were made payable to the holder 
or bearer so that they might perform the office of commercial nego- 
tiable paper passing by mère act of delivery. In addition, the exhibit 
filed with the bill of complaint, as expressing the recitation and form of 
the bonds claimed to hâve been owned by Durkee, shows that "the 
said Company promises to pay unto the holder hereof at its office in the 
city of New York." Superadded to ail this, the clerk of the United 
States Court for Nebraska, m obédience to the request of complainant's 
counsel, brought and presented, as a part of his déposition, spécimens 
of the bonds left with him by the holders to receive their dividends 
under the foreclosure decree, which show that they were made payable 
"unto the holder hereof." 

At the time of taking the dépositions herein, and at the hearing of 
this suit, there was living and accessible a member of said cabinet who 
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Blaisdell testified was présent at that remarkable meeting in the Comp- 
troller's office when he claims the bonds were exhibited by Judge Fol- 
ger, to wit, the Honorable Henry M. Teller, who was then Secretary 
of the Intérior, and now United States Senator from the state of Colo- 
rado. While this appeal was on argument before us at the city of 
Denver, Colo., the sitting judges chanced to see Senator Teller on 
one of the streets of the city. We made inquiry from the bench of 
counsel for the complainant why no déposition of any one présent at 
that alleged occurrence in the Comptroller's office was taken for a much 
needed confirmation. Receiving answer that it was understood that 
ail of them were dead, we called attention to the fact that Senator Tell- 
er was then alive, présent in the city, and suggested that, if counsel 
desired, the court, in the exercise of its équitable discrétion in further- 
ance of justice, would indulge them to introduce Senator Teller and 
examine him, ore tenus, before us-. This proffer was net accepted by 
counsel. 

It is unbelievable, in view of the known exactness of the Treasury 
Department in bookkeeping, jacketing, and preserving every mémoran- 
dum and paper appertaining to every transaction and matter connected 
with the department, that $27,229,000 of such bonds belonging to a 
third party could hâve been as late as 1882-83-84 in the custody of 
the Treasury Department of the United States without some record en- 
try or mémorandum showing how and on what account they came, for 
what purpose held, and what disposition was made of them. Further- 
more, it is positively incredible that Mr. Durkee, who died testate in 
1870, would make no mention in his will of the ownership of such a 
fabulous fortune. It is not difficult to discern the underlying purpose 
of taking out letters of administration on Durkee's estate, if he had 
any, in Utah, when his domicile at the time of his death was in the 
state of Wisconsin. Blaisdell testified that it was understood that this 
administrator was to be used in other litigation, but he was to hâve 
nothing to do with suits to recover on thèse bonds. The further évi- 
dence, however, develops what was the underlying scheme of this 
movement. A syndicate of "promoters" was formed. They devised 
the scheme of selling shares of stock in the chances of success in this 
suit. They even had agents, to be paid out of the funds thus collected, 
to exploit this stock. It was represented that, if the suit were won, the 
resuit would be over $200,000,000 in money for division among the 
shareholders. Thèse agents accordingly disposed of some shares at 
the proportion of 50 for $1 in money; and, when the bait staled, they 
offered the still more alluring temptation of 100 shares for $1 in mon- 
ey ; and the évidence shows that they succeeded in drawing from their 
dupes about $50,000. The évidence also showed that the administrator 
was party to and participated in the selling of said shares. What has 
become of this money is not shown. One of the witnesses for the com- 
plainant spoke of this scheme as a "Col Sellers figures." One of the 
promoters the witness said: 

"Loolted liUe a broken down aetor — same type as Col. Sellers — he said be 
was Col. Durkee's private secretary — wore a long black coat — ail it lacked 
were the hoops to be a typlcal Col. Sellers — had whlskers on his pants," etc. 
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Such a combination does not commend itself to the favorable con- 
sidération of a court of equity. 

As the complainant, when he closed the taking of testimony on his 
behalf, had failed to produce sufficient évidence of the ownership of 
the bonds declared on, the détendant was justified in declining to take 
countervailing testimony. 

The decree of the Circuit Court is affirmed. 



VANDAGRIFT v. RICH HILL BANK et al. 

(Circuit Court of Appeals, Eighth Circuit. August 5, 1908.) 

No. 2,820. 

1. COEPOEATIONS— CONTKACTS ULTEA VIBES — PUECHASE OP StOOK OF ANOTHEB 

Corporation— ESTOPPEL. 

It is the settled rule of the fédéral courts that where one corporation 
acquires stock of another by iBubscriptlon thereto or by original purcUase 
as an investment, and not in payuient of some antécédent debt, when the 
acquisition of such stock is foreign to the objects of the corporation and 
Is not authorized by law, the eontract by whlch the stock was acquired. 
Is ultra vires and void, and the recelpt of dividends wiU not estop the 
corporation from avalling itself of the défense that the eontract was void, 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
1531-1534. 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-Amerlcan Land, Mortgage & Agency Co. v. Lombard, 68 C. O. A. 
120.] 

2. Banks and Banking— National Banks— Assessment of Stockholdees— 

Tbansfbb of Stock. 

An absolute sale and transfer of the stock of a national bank by a 
holder thereof cannot subsequently be avolded and the transferror made 
liable for an assessment upon the stock, unless it Is shown, not only that 
at the time of the transfer the bank was actually Insolvent, but that the 
transferror knew of such insolvency, or had reason to believe It, and that 
that transfer was Intended to évade Uability. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

John A. Eaton and E. H. McVey, for plaintiff in error. 

T. B. Wallace (Thomas J. Smith, on the brief), for défendants in 
error, 

Before VAN DEVANTER, Circuit Judge, and W. H. MUNGER, 
District Judge. 

W. H. MUNGER, District Judge. This action was brought by Wil- 
liam J. Butler, receiver of the Bâtes National Bank of Butler, Mo., 
against the Rich Hill Bank, Frank McVey, and W. F. Tygard, to re- 
cover a stockholder's assessment levied by the Comptroller of the Cur- 
rency. 

In the pétition it is alleged, among other things, that the Rich Hill 
Bank is a banking corporation, organized under the laws of the state 
of Missouri, and that at the organization of the Bâtes National Bahk 
said Rich Hill Bank became a shareholder in the same, and owned 40 
shares of the par value of $100 each, which stock was held in the name 
of W. F. Tygard, as trustée for said Rich Hill Bank ; that on February 
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16, 1907, said Tygard, who was président of the Rich Hill Bank, had 
said stock transferred to Frank McVey, the old certificate being taken 
up and a new certificate issued in the name of said Frank McVe}'. It 
is alleged that Frank McVey was a farm hand in the employ of said 
Tygard, and was insolvent; that said transfer was made to him in con- 
templation of the liability on said stock of the Bâtes National Bank, 
and for the fraudulent purpose of avoiding the payment of additional 
liability on said stock ; that said transfer was colorable merely, and not 
made in good faith. It is further alleged in the pétition that the Rich 
Hill Bank received dividends paid upon said stock up to the time of 
the insolvency of the Bâtes National Bank, and charges that by reason 
of this fact said Rich Hill Bank is estopped from denying not only its 
ownership, but that the contract of ownership was ultra vires. It is 

further alleged in the pétition that on the day of September, 

1906, the Bâtes National Bank went into liquidation, and complainant 
was appointed receiver by the Comptroller of the Currency of the 
United States. The answer of the défendant Rich Hill Bank admits 
its incorporation under the laws of the state of Missouri, and allèges 
that it had no authority to subscribe for or hold stock in said the Bâtes 
National Bank; admits that the officers of the Rich Hill Bank sub- 
scribed for said stock in the Bâtes National Bank for and on behalf of 
said Rich Hill Bank; but allèges that their acts in that respect were 
ultra vires. It pleads the following provisions of the statutes of Mis- 
souri : 

Section 903, Rev. St. 1879: 

"Every such corporation shall be authorisîed and empowered to conduct the 
business of recelving money on deposit, and allowing interest thereon, and of 
buying and selling exchange, gold, silver, coins of ail lilnds, uncurrent money, 
of loaning money upon real estate or Personal property and upon collatéral 
and Personal securlty at a rate of interest not exceeding that allowed by law, 
and also of buying, selling and discouutlng uegotiable and non-uegotiable paper 
of ail kinds as well as ail kinds of commercial paper, and for ail loans and 
discounts made such corporation may receive and retain in advance the in- 
terest thereon." 

Section 915 : 

"No corporation now existlng, nor any hereafter organized under any law of 
this State, whether gênerai or spécial, as a bauk, or to carry on banking busi- 
ness, shall employ its money dlrectly or indirectly in trade or commerce, by 
buying and selling ordinary goods, chattels, wares and merchandise, provlded 
that It may use ail kinds of property which may come into its possession as 
collatéral security for loans, or in the ordinary collection of debts." 

It also pleads section 7 of article 12 of the Constitution of Missouri 
(Ann. St. 1906, p. 304), as follows: 

"No corporation shall engage In business other than that expressly authoriz- 

ed in its charter or the law under which it may hâve been or may hereafter 

be organized, nor shall it hold any real estate for any period longer than six 

years, except such as may be necessary and proper for cari-ying on its legltl- 

■ mate business." 

Other allégations of the pétition were denied. 

It appears from the évidence that the défendant bank was the own- 
er by subscription of shares of stock in the Bâtes County Bank, a Mis- 
souri corporation ; that September 4, 1902, the Bâtes County Bank was 
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reorganized as the Bâtes National Bank, under the laws of the United 
States. The stock in the Bâtes County Bank was held in the name 
of the défendant bank, but at the time of the reorganization of said 
bank as a national bank the stock in the National Bank was taken in 
the name of W. F. Tygard, as trustée for the défendant bank, and the 
books of the défendant bank showed said stock as an asset of such 
bank. On April 1, 1905, the Secretary of State wrote the défendant 
bank that it was not authorized under the laws of Missouri to hold 
stock in any other corporation, and directing it to dispose of such stock 
as soon as practicable. On the 7th of the same month the Secretary 
of State again wrote the bank, calling its attention, not only to the 
statutes of Missouri,' but to the constitutional provision heretofore 
quoted. It is not alleged in the pétition that the Bâtes National Bank 
was insolvent at the time of the transfer of the stock to McVey, nor 
does it appear anywhere in the évidence when said National Bank be- 
came insolvent. At the trial it was admitted by the parties that the 
National Bank was declared insolvent by the ComptroUer on Septem- 
ber 20, 1906. There is no évidence as to the bank being insolvent at 
the time of the transfer of the stock to McVey. The testimony of the 
ofïicers of the bank is that the transfer to McVey was because of the 
said letters received from the Secretary of State and was not with any 
intent to escape liability, or having in view any future stockholder's 
liability. Their testimony is spécifie that at the time of the transfer 
they had no knowledge that the National Bank was insolvent, but sup- 
posed it to be in good financial condition. One semiannual dividend 
was paid by the National Bank to McVey after the stock was trans- 
ferred to him. McVey was worth $1,000 and gave his note for the 
par value of the stock, to wit, $4,000, to the défendant Bank and secur- 
ed it by the stock as collatéral. The dividend which was paid to him, 
to wit, $160, was credited by the défendant bank upon said $4,000 note. 

A demurrer was by the court sustained as to the défendant Tygard 
and the case by the court dismissed as against McVey. At the close of 
the testimony plaintifï and défendant each asked for a directed verdict 
in its favor. The court overruled plaintiff's application for a directed 
verdict in its behalf , and directed a verdict in behalf of tlne défendant. 
Plaintifï brings the case to this court on error. 

The principal questions discussed by counsel are: (1) Was the sub- 
scription for the stock in the National Bank by the officers of the Rich 
Hill Bank an ultra vires act? (2) Did the regular receipt by the Rich 
Hill Bank of dividends paid by the National Bank during the time 
that the stock was held for the benefit of the Rich Hill Bank estop it 
from denying its liability as a stockholder? 

While the décisions of the several state courts are not in harmony 
upon thèse questions, the established rule of the fédéral courts is that 
where one corporation acquires stock of another corporation by sub- 
scription thereto or by original purchase as an investment, and not in 
payment of some antécédent debt, when the acquisition of such stock 
is foreign to the objects of the corporation and is not authorized by 
law, the contract by which the stock was acquired was ultra vires and 
void, and the receipt of dividends would not estop the corporation avail- 
ing itself of the défense that the contract was void. California Bank 
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V. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 h. Ed. 198; Concord 
First Nat. Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 L. 
Ed. 1007; Robinson v. Southern Nat. Bank, 180 U. S. 295, 21 Sup. 
Ct. 383, 45 L. Ed. 536 ; First Nat. Bank v. Converse, 200 U. S. 425, 
26 Sup. Ct. 306, 50 L. Ed. 537. 

The powers of a corporation in thèse respects being governed by 
the law of the state creating it and defendant's corporate authority 
being acquired under the laws of Missouri, if the Suprême Court of 
that State has construed the Constitution and statutes of the state in 
thèse respects, the décision of that court is binding upon this. Déci- 
sions of that court hâve been cited by each party which it is claimed are 
authority on that subject. The décisions, vi^ithout proper analysis, 
would seem to be somewhat in conflict. 

In Anglo-American Land Mortgage & Agency Ce. v. Lombard, 132 
Fed. 721, 68 C. C. A. 89, this court had occasion to review the déci- 
sions of the Suprême Court of Missouri upon that subject, and it was 
held that the seeming conflict did not exist; that the décisions of the 
Suprême Court, vvhen properly understood, were in harmony and di- 
vided into two classes, viz. : Those holding that where a contract by 
a corporation was ultra vires because not within its corporate powers 
but had been fully executed by both parties, nothing of an executory 
nature remaining to be done, what was thus donc under the contract 
would not be undone at the suit of either party on the ground that it 
was ultra vires; the other class holding that, where such contract re- 
mained in part unexecuted and the corporation was called upon to per- 
form the executory part, it was not estopped to interpose the défense 
of ultra vires. It is, however, urged that in the more récent case of 
Cass County v. Mercantile Town Mutual Ins. Co., 188 Mo. 1, 86 
S. W. 237, the Suprême Court of Missouri has announced a dififerent 
fule. While it is true that in that case the court discussed thèse ques- 
tions in a manner which gives color to the présent citation of the case, 
yet the décision seems to hâve turned upon the construction of a stat- 
ute of Missouri, providing for the organization of town mutual In- 
surance ernipanies ; the court holding that such a company was not lim- 
ited to insuring the property of its members solely but might reinsure 
the property of a member of another such company which had been 
insured by the latter company, which was the character of contract 
there in question. While we are inclined to think that under the Con- 
stitution and laws of Missouri, as construed by the Suprême Court 
of that state, the officers of the défendant bank had no authority to 
bind the bank by a subscription to the stock of the Bâtes National 
Bank, and that the défendant bank is not estopped because of having 
received dividends from pleading the ultra vires character of the sub- 
scription contract, yet it is unnecessary to place the décision in this 
case upon that ground, as wé think the judgment must be affirmed for 
another reason. 

In the case of McDonald v. Dewey, 203 U. S. 610, 26 Sup. Ct. 
731, 50 L. Ed. 1128, it was distinctly held that an absolute sale and 
transfer of stock of a national bank by a holder thereof could not sub- 
sequently be avoided and the transferror held liable for an assessment 
upon the stock, unless it was shown that at the time of the transfer 
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of the stock, not only that the bank was actually insolvent, but that the 
transferror of the stock knew of such insolvency, or had reason to 
believe at the time of such transfer that the bank was insolvent, and 
that such transfer was intended to évade liability. The court in the 
opinion say : 

"We think It a proper déduction from the prlor cases, and such we hold to 
be the law, that the gist of the liability Is the fraud Implied in selling with 
notice of the insolvency of the bank and with intent to évade the double Ma- 
bility iiuposed upon the stockholder by the national banking act. » ♦ * 
The stockholder is not deprived of his right to sell the stock by the fact that 
the sale is made to an insolvent person, unless it be made with knowledge of 
the insolvency of the bank." 

In this case the transfer of the stock was made more than seven 
months before the bank was declared insolvent by the Comptroller. 
There is no évidence tending to show that the financial condition of 
the bank at the date of the transfer of stock on February 16th' was the 
same as that of September 80th, when the Comptroller declared it in- 
solvent, and when, as per stipulation of the parties, it is said the bank 
was insolvent, and we do not think the court would be justified in as- 
suming that because the bank was insolvent on September 20th there- 
fore it was insolvent on February 16th, in the absence of évidence of 
some facts which would indicate that there had been no changed condi- 
tion of the assets and liabilities of the bank during that period. 
Whether the bank became insolvent in September, because of the loss 
of some securities which had been taken between the date of the trans- 
fer of the stock in question in February and September 20th, whether 
its assets were depleted by some improvident spéculation or investment 
by its officers between those dates, we do not know. There is no évi- 
dence tending to show the condition of the national bank from the time 
of its organization in September, 1902, until it was declared insolvent 
September 20, 1906. The books of the bank were undoubtedly in the 
custody of the receiver, and it was within his power to hâve given 
évidence in this respect. 

For the reason that the pétition failed to allège the insolvency of 
the national bank at the time of the transfer of the stock, and because 
there is no évidence showing its insolvency at that time, and no évi- 
dence to show that the Rich Hill Bank, or any of its officers, had knowl- 
edge of the insolvency of the national bank at the time of the transfer 
of the stock, or knowledge of facts which would put an ordinarily pru- 
dent person upon inquiry, in that respect, we think the court properly 
directed a verdict for the défendant; and the judgment is therefore 
affirmed. 



MAHONING ORE & STEEL CO. v. BLOMFEI/T. 

(Circuit Court of Appeals, Eighth arcult August 5, 1908.) 

No. 2,830. 

1. Masteb and Seevant— Inottey to Servant— Assumed Risk. 

An employé of a mining company who had been worklng for several 
months as a brakeman engaged in the movlng of dump cars by ineans of 
an engine, and who had knowledge of the means used for coupling to 
such cars, assumed the risk from such means, and there can be no re- 
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covery from the company for his death resiiltîng therefrom, where the 
couplers were In good condition. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 574-60O.] 

2. Négligence— Actions— When Question eor Jubt. 

Where there is uncertalnty as to tlie existence of négligence or con- 
tributory négligence arislng from conflicting testimony, the question is 
one of fact, to be detennined by the jury. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 37, Négligence, §§ 
277-353.] 

3. Masteb and Servant— Death op Servant— Action— Question fob Juet. 

An engineer operating an englne employed In moving dump cars at a 
mine baeked his engine against a car to which it was to be coupled wlth 
such force that the slopiug end of the tender was forced beneath the car, 
raising it from the track, and crushing and killing a brakeman who was 
standing on the running board at the rear of the tender to make the 
coiipllng. ïhe engineer knew that there was no bumper on the car which 
would prevent such an occurrence, and also that it was necessary for 
the brakeman to be between the engine and car to make the coupling. 
Reld, that évidence showing such facts was sufiicient to require the sub- 
mission of the question of the engineer's négligence to the jury In an 
action to recover for the death of the brakeman. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1051-1067.] 

4. Same— Fellow-Sebvant I>aw of Minnesota. 

TTie f«llow-servant law of Minnesota (Gen. St. Mlnn. 1894, § 2701), as 
construed by the Suprême Court of the state, applies to a mining cor- 
poration which Is not a railroad corporation, but which opérâtes a short 
Une of railroad in mining its ore, and under such statute a brakeman em- 
ployed on such road does not assume the risk from négligence of an en- 
gineer also so employed. 

5. Witnesses— Examination— Rbdikect Examination. 

Permitting a witness to be Interrogated on redirect examination wlth 
respect to matters first broTight out on cross-examination Is not prejudiclal 
error, even though the testimony may be irrelevant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Wltnesses, § 1004.] 

6. Evidence- OriNioN or Expebt— Competency. 

Upou an issue as to tlie négligence of a railroad engineer in running 
his engine against a car to vs'hlch it was to be coupled wlth such force 
as to erush the brakeman who was between tlie two for the purpose of 
makiug the coupling, it was compétent to show by an engineer of ex- 
périence wlthin what distance the engine could bave been stopped. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 20, Evidence, § 2323.] 

7. Deatii— Action fob Wkongful Death— Right of Noneesident Alien to 

Benefit of Statute. 

The Minnesota statute givlng a rIght of action for wrongfui death for 
the benefit of the next of kin of the deceased, as construed. by the Su- 
prême Court of the state, includes among its beneflciaries a nonresident 
alien having the prescribed relatlonshlp. 

[Ed. Note.— For cases in point, see Cent. Dig, vol. 15, Death, §§ 35-46.] 

In Error to the Circuit Court of tlie United States for the District 
of Minnesota. 

Thomas J. Davis (Théodore Hollister, on the brief), for plaintiflf 
in error. 

Clarence B. Miller (Harvey S. Clapp, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Tudges, and 
W. H. MUNGER, District Judge. 
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W. H. MUNGER, District Judge. This action was brought by 
William Blomfelt, as administrator of the estate of Oscar Blomfelt, 
to recover damages for the wrongful death of said Oscar Blomfelt. 
The complaint allèges that deceased was about 24 years of âge ; that 
he left surviving him as only heir and next of kin his father, about 
56 years of âge; that the father was dépendent upon deceased for 
maintenance and support; that the deceased was in the employ of the 
défendant, a mining corporation; that défendant in the opération of 
its mines operated a railroad, with various tracks, engines, and other 
appliances; that the deceased was in the employ of défendant as a 
brakeman, and that on the 12th day of August, 1905, while in the per- 
formance of his duties as a brakeman, he received the injury resulting 
in his death. It is alleged that said injury was caûsed, first, because 
of the négligence of the défendant in providing an improper coupling 
appliance which was worn out, dangerous, and defective ; second, that 
the engineer operating the engine of the train upon which deceased 
was a brakeman operated the same in a careless and négligent manner 
by backing or running the engine with unnecessary, unusual, and vio- 
lent force back against a car, between which and the engine deceased 
was required to be in the performance of his duty to couple the engine 
and car together, by reason of which deceased was crushed and man- 
gled in a manner producing his death. Défendant in its answer dénies 
the alleged acts of négligence, allèges that deceased was himself guilty 
of négligence, and that the risks and dangers connected with the work 
in which he was engaged were risks which he assumed ; further denied 
that the father was his heir and next of kin. 

It appears from the testimony: That the défendant was the owner 
of an iron mine. That it was engaged in stripping and removing the 
surface earth from the body of the iron ore. In doing this a steam 
shovel was employed, which removed the earth and loaded it upon 
dump cars standing upon the tracks for that purpose. That, when said 
dump cars were fiUed, they were removed by engines and unloaded at 
a place designated as the dump. In removing the earth there were 
eight or ten cars used in each train, and in going to the dump were 
pushed in front of the engine. Returning the cars were pu-lled by the 
engine backing. The front car was one which dumped at the end or 
forward. The others dumped at the side. On the day on which the 
injury happened there were some five or six of thèse dump cars stand- 
ing on one of the tracks, loaded with coal used in the opération of the 
train and the steam shovel. It became necessary to move the cars con- 
taining coal from the place where they were standing, and this was 
sought to be donc by the train upon which deceased was a brakeman. 
The train was returning from the dump with some eight or ten empty 
cars. In moving the coal cars from where they were standing, it was 
sought to push them some distance further up the track. To do this 
it was necessary to couple the engine on to the nearest one of the cars 
of coal, which was an end dump car ; the dump end being next to the 
engine. The coupler of the end dump car was in under the end of the 
car some little distance, so that it required a link about three feet in 
length to couple on to the engine. This link was constructed of a flat 
bar of iron, with loops in each end, and strips or pièces of wood bolted 
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to the bar of iron, so that the bar of iron extended, at each end, some 
five or six inches beyond the strips of wood, forming at the ends a 
loop something in the shape of a devis, and a pin was used in making 
the coupling. To make this coupling it was necessary for the deceased, 
as brakeman, to go in between the engine and the car. The tank or 
tender of the engine sloped down towards the end, the end- of the slope 
Avas a few inches lower than the bed of the box of the dump car, and 
there was a running board at the end of the tender on which the de- 
ceased stood. In making the coupling on this occasion the engine and 
the dump car came together in such a manner that the end of the 
dump car was raised up on to the sloping end of the tender of the en- 
gine sufficient to raise the wheels of the car f rom the track, an J deceas- 
ed was crushed between the end of the tender and the dump car. 

As to the allégation of négligence because of the use of this char- 
acter of coupling link, plaintiff was not entitled to recover, for the 
reason that there was no évidence tending to show that it was not in 
perfect condition. That method of coupling was well known to de- 
ceased, who had been in the employ of the défendant as a brakeman 
for several months, and, if it was a négligent method, it was a risk 
which he assumed. 

The grade of the track was some 5 or 6 per cent, and it appears 
from the testimony that the engineer backed his engine upwards toward 
the cars of coal for the purpose of coupling, but did not get near 
enough for that purpose. The engineer ran his engine forward some 
20 or 30 feet, and then backed again; this time the engine and car 
coming together. Two théories are advanced. On the part of the 
plaintifï it is claimed that the engineer in his second effort went back 
with such unnecessary force and velocity that the rear end of the ten- 
der was propelled underneath the end of the dump car, crushing de- 
ceased, and raising the end of the dump car on to the tender of the 
engine, as before stated. On the part of the défendant the theory is 
advanced that just before the engine reached the cars of coal in the 
second effort it came to a stop, deceased went between the several 
cars of coal, unloosened the brakes, signaled the engineer to back, 
stepped on the running board between the engine and the dump 
car to make the coupling; that the engineer had propelled the cars 
back some 10 or 15 feet, when he discovered the end of the dump 
car upon the tender and immediately stopped, stopping, as he says, 
within 1 or 3 inches ; that the brakeman either did not make a secure 
coupling, or else, after the engine started to push the cars, he with- 
drew the pin. There being somewhat of a curve in the track, if the pin 
was not inserted, or was withdrawn, it would naturally slip out of the 
coupling bar at the end of the tender. There was substantial évidence 
in the case which supported each theory. The trial cottrt submitted 
the case to the jury and they returned a verdict for the plaintifï. 

It is urged with much persistency that the évidence considered as a 
whole fails to show any négligence upon the part of the engineer. 
The évidence being conflicting, it was the province of the jury to dé- 
termine the facts. As said by the Suprême Court, in Richmond R. R. 
Co. V. Powers, 149 U. S. 43^5, 13 Sup. Ct. 748, 37 L. Ed. 642 : 
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"It îs well settled that, where there Is uncertainty as to tlie existence of ei- 
ther négligence or contributory négligence, the question is not one of law, but 
of fact, and to be settled by a jury, and this whetlier the uncertainty arises 
from a conflict in the testimony or beeause, the facts being undisputed, fair- 
minded men will honestly draw différent conclusions from them." 

The jury having found the theory of plaintiff to be the tnie one, 
what then was the duty of the engineer? He was famiHar with the 
couphng apparatus, he knew that there was no bumper on the dump 
car extending beyond the end, with which the bumper upon the en- 
gine would come in contact, so as to prevent, if the couphng was not 
made, the end of the car and the tender of the engine from coming in 
contact, and he must hâve known that the couphng could only be 
made by the brakeman when being between the engine and the end 
of the dump car. It was bis duty, then, to hâve bis engine under 
such control as not to permit it to come in contact with the end of 
the car with such speed and force as would prevent the brakeman from 
escaping. As stated, the évidence is conflicting, but we think there was 
évidence which warranted the jury in finding that the engineer did 
not exercise ordinary care under the circumstances in backing bis en- 
gine. While it is true that the undisputed évidence shows that he 
made one effort and failed to get his engine back near enough to the 
dump car to make the couphng, and that he pulled forward a short 
distance and came back again, the fact, however, that he failed to get 
far enough back in his first effort, was no justification for his coming 
back the second time with force sufïicient not only to crush deceased, 
but to raise the end of the dump car off the track and part way up on 
the sloping end of the tender. The court, therefore, did not err in 
submitting the question of the engineer's neeligence to the jury. 

Under the statutes of the stâte of Minnesota, as construed by the 
Suprême Court of the state in Kline v. Minn. Iron Co., 93 Minn. 63, 
100 N. W. 681, and by this court in Kibbe v. Stevenson Iron Mining 
Co., 136 Fed. 147, 69 C. C. A. 145, deceased did not assume the risk 
of négligence of the engineer, a co-employé. Nor do we think it can 
be said that the deceased himself was guilty of contributory négli- 
gence. The coupling was not an automatic coupling, and it is clear 
from the évidence that it could only be made by inserting a pin through 
the coupler between the end of the tender and the end of the dump 
car; that, to perform this duty, it was necessary for deceased to be 
in between the car and engine. 

At the trial William Blomfelt, brother of deceased, was called by 
the plaintiff as a witness, and testified, upon his direct examination, 
to the deceased sending money at various times to his father in the 
old country. On cross-examination by défendant he was interrogated, 
not only as to the deceased sending money to his father, and the man- 
ner in which the same was sent, but witness was asked with référence 
to whether he himself sent money to his father. On redirect examina- 
tion he was asked if he sent his money in the same way his brother 
did, to which défendant objected, and excepted to the ruling of the 
court admitting the évidence. Objections and exceptions were also 
taken to the witness being asked to whom money orders were to be 
paid that he saw his brother send ; the answer being to his father. The 
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witness upon his direct examination by plaintiff was not interrogated 
as to the sending by himself of money to his father. His direct ex- 
amination was limited to the sending of money to his father by the 
deceased. The fact that the witness had sent money to his father, and 
the manner in which the deceased sent the money, was first called out 
upon cross-examination. For this .reason we do not think the questions 
asked and objected to on redirect examination prejudicial error. 

During the examination on the part of counsel for plaintiff of one 
Matthew J. McGovern, a witness who had been a locomotive engineer 
for some two years, he was asked the following question: 

"Within how many inches could that engine be stopped, or should it be 
stopped, going up there in that way?" 

To this question the following objection was interposed: 

"There Is nothing In the complaint hère that makes anything of this Isind 
relevant. Not suggested hère that this engine was given a signal to stop that 
he didn't obey — anything of that sort. There is not anything hère to predi- 
cate any négligence on the failure to stop the engine quicker than it was 
stopped." 

We do not think this objection well taken. The distance within 
which the engine could hâve been stopped was compétent and ma- 
terial. The distance within which it should be stopped was incom- 
pétent, as that was for the jury to détermine. But the objection was 
not based upon that ground. The trial court's attention was not chal- 
lenged to the objectionable portion of the question in that respect, 
and we do not think the objection available. But, considering the 
whole testimony of the witness in this respect, we think the jury must 
hâve understood that his évidence related to the distance within which 
the engine could hâve been stopped, and not to the distance in which 
it should hâve been stopped. 

Défendant asked the court to instruct the jury as follows : 

"It was the duty of the deceased in the performance of liis work to use the 
appliances furuished liim in a reasonably careful manner, and if the jury 
believe that the deceased received his Injury while atteiupting to couple the 
coupling bar to the engine, while standing on the foot board, and further.be- 
lieve that to do so was obviously more hazardous than to make the last cou- 
pling at the end of the bar next to the car standing upon the ground, deceased 
would be held to hâve assumed the risk of adoptlng the more dangerous 
method." 

This instruction was given by the court with the following addition: 

"And if the jury believe from the évidence that his atteiupting to make the 
coupling lu that way contributed to the happeulng of the accident, and the 
conséquent Injury — that is, that but (or his attenipting to make the coupling 
In that way the accident would not bave happened— there can be no recovery." 

It is insisted that the instruction as requested succinctly and prop- 
erly stated the rule of law applicable to the case, and that its force 
was destroyed by the addition thereto by the court. We fail to per- 
ceive how the addition to this instruction in any way qualified the in- 
struction as requested. It was proper for the court to instruct the 
jury in effect, not only that he assumed the risk of the more danger- 
ous method stated, but also that it must appear that such more dan- 
gerous method contributed to the happening of the accident and the 
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conséquent injury; and the court did not err in giving this additional 
instruction. 

The court was requested to give the following instruction: 

"In this action It appears that there Is no beneficiary of thie deceased ex- 
cept lils father, a nonresident alien, and the jury are chargea that no verdict 
can be ailowed because of the death of the deceased for the beneflt of a non- 
resldent allen." 

The refusai to give said instruction is assigned as error. 

In Renlund v. Commodore Mining Co., 89 Minn. 41, 93 N. W. 1057, 
99 Am. St. Rep. 534, the Suprême Court of the state construed the 
statute, and held that nonresident ahens who are next of kin are en- 
titled to its benefits. The construction of the statutes of a state by its 
highest court is binding upon this court. In Patek v. American Smelt- 
ing & Refining Co., 154 Fed. 190, 83 C. C. A. 284, this court gave to'a 
similar statute of Colorado the same construction. The requested in- 
struction was there fore rîghtfully refused. 

The case was clearly and fairly submitted by the court to the jury 
and the judgment is affirmed. 



MDLROONET v. ROYAL INS. CO. OF r-IVERPOOL, BNGLAND. 

(Circuit Court of Appeals, Elghth Circuit. August 21, 1908.) 

No. 2,815. 

1. iNsasANOE— Conditions in Policy— Incumbeance of Property. 

A provision In an insuranee policy that a mortgage placed upon the 
property insured shall render the policy void, unless consent of the 
Company thereto shall be indorsed in writing on the policy, is valid 
and enforceable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 829.] 

2. Same— AuTHOBiTY or Agent to Waivb Conditions— Iowa Statute. 

A provision in a policy of Insurance that none of its terras shall 
be modifled or walved by an agent, except in writing indorsed upon the 
policy, is valid, both under the gênerai law and under Code Iowa, § 
1750, which provides that any agent who may solicit Insurance, pro- 
cure applications, issue policies, adjust losses, or transact business gen- 
erally for an Insurance eompany "shall be held to be the agent of such 
Insurance eompany with authority to transact ail business within the 
scope of his employment, anythlng in the application, policy, contract, 
by-lavvs, or articles of incorporation of such eompany to the contrary 
notvvlthstanding" ; such provision of the policy being one merely regulat- 
ing the manner in which the agent may exercise his authority. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1020.] 

3. Same— Adverse Inteeest of Agent. 

An agent of an Insurance eompany, who issued a policy on a stock of 
goods and afterward took a chattel mortgage on the stock in favor of 
a bank of which he was cashier and part owner, could not as such 
agent consent to such mortgage on behalf of the eompany. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 948.] 

4. Same — Consent to Incumbkanoe— Construction of Indobsement. 

The written consent of an insurance eompany that the interest of an 
Insured "as owner of the property" insured be assigned to another, in- 
dorsed on the policy by an agent, is not a consent to the incumbering of 
the property by a mortgage, although the agent knew that such waa 
the nature of the transaction and verbally consented thereto. 

163 F.— 53 



834 103 FEDERAL REPORTER. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

Fred B. Dodge (Clarence A. Webber and P. F. Nugent, on the 
brief), for plaintiff in error. 

Jerry B. Sullivan (John B. Sullivan, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

W. H. MUNGER, District Judge. This action was commenced to 
recover for a loss upon a policy of fire insurance. The cause was tried 
to the court. The trial judge made findings of fact and filed an opin- 
ion containing the conclusions of law which actuated him in render- 
ing judgment for défendant. Such findings of fact and opinion are 
fully stated in 157 Fed. 598. It will, therefore, be unnecessary for us 
to more than briefly mention some of the facts. The policy of insur- 
ance was issued December 12, 1906, to one O. O. Kendall, who was 
then the owner of the stock of merchandise covered by the policy. 
The policy contains provisions to the eiïect that the entire policy, un- 
less otherwise provided by agreement indorsed thereon or added there- 
to, shall be void, if the interest of the insured be other than uncondi- 
tional or sole owner ship, or if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage, and 
also the following; 

"Thls policy Is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no officer, agent, or représenta- 
tive o( thls Company shall hâve power to walve any provision or condition 
of thls policy, exeept such as by the terms of thls policy may be the subject 
of agreement indorsed hereon or added hereto, and as to such provisions and 
additions no officer, agent, or représentative shall hâve such power, or be 
deemed or held to hâve v^alved such provisions or conditions, unless such 
waiver. If any, shall be written upon or attached hereto. Nor shall any privi- 
lège or permission afïecting the insurance under this poUcy exlst, or be claim- 
ed by the Insured, uniess so written or attached." 

On February 12, 1907, insured made and delivered to one H. H. 
Buck a bill of sale of the property so insured ; said bill of sale being 
in fact a chattel mortgage to secure the Harris Savings Bank and the 
Harris Mercantile Company, both of Harris, lowa. Under the title 
"Assignment of Interest by Insured," O. O. Kendall indorsed upon 
the policy the following: 

"The interest of O. O. Kendall, as owner of property covered by this policy, 
Is hereby assigned to H. H. Bucli, subject to the consent of the Royal Insur- 
ance Company. O. O. Kendall. 

"Dated 2-1^-1907. 

— and delivered the same to A. E. Buck, defendant's local agent, who 
issued the policy, with the request that said Buck get the company's 
consent to the making of said bill of sale, which said A. E. Buck ver- 
bally agreed to do ; and on February 15th A. E. Buck sent the policy 
to Miller & Coleman, of George, lowa, who were agents of défendant 
at that place, with the request that they attach to the policy a loss 
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clause payable to H. H. Buck, as holder of the bill of sale. February 
18th A. E. Buck had a conversation with said Miller & Coleman, by 
téléphone, and informed them that the said bill of sale from Kendall to 
H. H. Buck was intended as security only, and requested them to 
procure the company's assent thereto. Miller & Coleman, in such con- 
versation over the téléphone, verbally consented to the incumbrance; 
but thereafter, under the heading "Consent by Company to Assign-» 
ment of Interest," they indorsed upon the policy the following: 

"The Royal Insurance Company hereby consents that the Interest of O. O. 
Kendall, as owner of the property covered by this poliey, be assigned to H. 
H. Buck. Miller & Coleman, Agent. 

"Dated George, la., 3-21-07." 

On February S7th the property was totally destroyed by fire, and 
proofs of loss were afterward properly made. 

That a mortgage of personal property increases the insurance haz- 
zard is not disputed. Provisions in insurance policies that a mortgage 
placed upon the property insured shall render the policy void, unless 
consent of the company thereto shall be indorsed in vi^riting upon the 
policy, are valid provisions. Atlas Réduction Co. v. New Zealand 
Ins. Ce, 138 Fed. 497, 71 C. C. A. 21, 9 L. R. A. (N. S.) 433; Con- 
necticut Fire Ins. Co. v. Buchanan, 141 Fed. 877, 73 C. C. A. 111, 4 
L. R. A. (N. S.) 758 ; Assurance Co. v. Bldg. Association, 183 U. S. 
308, 32 Sup. Ct. 133, 46 L. Ed. 213, and cases therein cited. Provi- 
sions in policies of insurance that none of its terms shall be modified 
or waived by an agent, except in writing indorsed upon the policy, 
are valid provisions. Cases cited, supra. The law as thus announced 
was so fully and accurately stated by the trial judge that we need not 
hère do more than refer to his opinion. 

It is, however, urged that the following provision of section 1750 
of the lowa Code, to wit : 

"Any offlcer, agent or représentative of an Insurance company doing busi- 
ness in this State, who may soliclt insurance, procure applications, issue 
policies, adjust losses, or transact the business generally of such companies, 
shall be held to be the agent of such insurance company, with authority to 
transact ail business within the scope of his employment, anything in the ap- 
plication, policy, contract, by-laws, or articles of incorporation of such com- 
pany to the contrary notwithstanding," 

— modifies in thèse respects the gênerai rules with référence to policies 
issued in that state, and that as A. E. Buck, the local agent of défend- 
ant, had knowledge that the bill of sale of the property was a mortgage 
only, and agreed to obtain the assent of the défendant thereto, the 
défendant is estopped by Buck's action. The findings of the trial 
judge show that the Harris Savings Bank was a beneficiary of said 
mortgage in the sum of $2,500, and that said A. E. Buck was its cash- 
ier and owned one-fourth of its stock. A. E. Buck, then, was per- 
sonally interested in the property insured, and could not, without the 
assent of défendant, act both for himself and as agent of défendant. 
He could not bind or estop défendant relative to a matter in which 
he was personally interested. Arispe Mercantile Co. v. Capitol Ins. 
Co., 133 lowa, 272, 110 N. W. 593, 9 L. R. A. (N. S.) 1084. See, 
also, Pine Mountain Coal Co. v. Bailey, 94 Fed. 258, 36 C. C. A. 229 ; 
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Bank of Overton v. Thompson, 118 Fed. 798, 56 C. C. A. 554; Amer- 
ican Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 
977. 

It is also saîd that Miller & Coleman, ag^ents of défendant, vvere 
informed that the transfer was a mortgage only and did verbally con- 
sent thereto, and thus that the case is within the statute. In support 
of this we are referred to the case of Acid Mfg. Co. v. Insurance 
Co., 136 lowa, 225, 101 N. W. 749. We do not think that case 
is controlHng hère. There it was sought by the terms of the 
policy to deprive the local agent of ail authority to change or waive 
any provision therein. But it was held that such a provision was in 
contravention of the statute, and that the consent given, being other- 
wise within the apparent scope of the agent's authority, was valid. 
There was, however, no attempt in that policy to merely regulate the 
manner in which the agent's authority should be exercised. The policy 
before us does not deny to the local agents any authority contemplated 
by the statute, but merely prescribes that the exercise of their author- 
ity, to be effective, must be shown by a written indorsement upon the 
policy or by a writing attached to it, a provision which is manifestly 
to the advantage of both the insured and the insurer. Assurance Co. 
v. Building Association, 183 U. S. 308, 364, 22 Sup. Ct. 133, 46 L. 
Ed. 213. In other words, this policy recognizes that the local agents 
possess ail the powers contemplated by the statute, and then, consist- 
ently with gênerai rules of law and in the interest of both parties, pre- 
scribes that their powers can only be exercised in a manner which will 
place the évidence thereof on as high a plane as the policy itself. This 
the statute in no way prohibits. The parties, then, having agreed by 
their contract that no waiver of any provision or condition thereof 
by an agent shall be valid, unless the same shall be in writing indorsed 
upon or attached to the policy, and such a stipulation being a com- 
mendable one and in no wise violative of the statute, the oral consent 
must necessarily fail. Miller & Coleman, the agents, did in a writing 
indorsed upon the policy state the nature and extent of the consent 
intended to be given by them in the exercise of their undoubted au- 
thority. This indorsement is clear and unambiguous, and plainly has 
référence to a transfer of the entire ownership, and not to an incum- 
bering of the property by a mortgage. 

The judgment is afïirmed. 



KAW VALLEY DRAINAGE DIST. OF WYANBOTTE COUNTT et al. v. 
UNION PAC. R. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 30, 1908.) 

No. 2,785. 

1. Bqtjitt — Consent Decree— Proceedinq to Impeach Consent. 

A consent decree responslve to the blll stands so long as it remains in 
that form as an obstacle to a rehearlng of the cause, to a bill of review, 
and to an appeal, but, where it recites that it was entered by consent of 
a party, and he dénies seasonably that he consented, a blll of review is an 
appropriate remedy, and a decree thereon is appealable. 

[Ed. Note,— For cases In point, see Cent. Dlg. vol. 19, Equity, § 1075,] 
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2. Same— Bill of Rbview. 

A pleadlng flled may be taken as a blll of revIew and formai defects 
thereln disregarded where its purpose Is that of a bill of review, altUough 
It Is denominated a pétition. 

8. APPEAL AND EBBOB— ReCOBD— SUFFICIENCT OF TbANSCBIPT. 

A transcript Is suffielent If Ita contents show jurlsdietlon and ao much 
of the record as Is necessary for the considération of tlie questions pre- 
sented for détermination ; and the practice Is for the appellate court to 
allow such defects to be cured and omissions to be suppiled as are not 
fatal to its own Jurlsdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, §§ 2673-2684.] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

On Motion to Dismiss Appeal. 

L. W. Keplinger (C. W. Trickett, on the brief), for appellants. 
C. F. Hutchings (O. L. Miller, I. P. Dana, S. W. Moore, and Fred 
H. Wood, on the brief), for appellees. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

PER CURIAM. A decree was entered by the trial court which ma- 
terially affected substantial rights claimed by appellants. It contained 
récitals that the parties had consented thereto. The appellants, con- 
tending they gave no consent, petitioned the court to correct the decree 
in that particular. From an order denying the pétition this appeal 
was taken. The appellees now move the court, to dismiss the appeal 
beeause (1) the order is not an appealable one; and (3) the transcript 
filed hère is not sufficient and is not properly authenticated. In sup- 
port of the motion, the appellees say the pétition was one for rehearing, 
was therefore addressed to the discrétion of the trial court, and conse- 
quently under a familiar rule the déniai thereof is not the subject of 
review. A consent decree responsive to the bill stands, so long as it 
remains in that form, as an obstacle to a rehearing of the cause, to a 
bill of review (Thompson v. Maxwell, 95 U. S. 391, 24 h- Ed. 481), 
and to an appeal (McCafferty v. Celluloïd Co., 43 C. C. A. 540, 104 
Fed. 305). Where a decree recites that it was entered by consent of 
a party, and he seasonably dénies he consented, there must obviously 
be some method by which he may so challenge the action of the court 
in that particular and put upon the record the facts which induced it 
that they may be reviewed by an appellate court; otherwise a miscon- 
ception of the légal significance of the conduct of a party litigant 
might prevent him from obtaining a judicial détermination of his 
rights in any court, trial or appellate. A bill of review which pro- 
ceeds to decree upon évidence and hearing is an appropriate remedv. 
In Terry v. Commercial Bank, 92 U._ S. 454, 23 L. Ed. 620, it was held 
such a bill would lie where the soliciter of a party deserted his in- 
terests, failed to except to reports of a receiver and a master, and im- 
properly consented to the decree; also where it was sought to set 
aside a decree for fraud. In Ensniinger v. Powers, 108 U. S. 292, 2 
Sup. Ct. 643, 27 L. Ed. 732, a decree recited that the cause was heard 
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on bill, answer, exhibits, agreement of counsel, and proof, and had 
been fully argued, and the court had duly deliberated thereon. Not- 
withstanding the cause was in equity, a bill of exceptions tendered 
by the defeated party was allowed and signed by the court, and filed 
as part of the record. It showed that the judge had abnegated his ju- 
dicial functions, and had not considered and determined the issues in 
the case. It was held on bill of review that the decree was a nullity. 

In the attack upon the decree in the case at bar not much attention 
was paid to the rules of pleading and practice in equity, but we think 
the pétition presented to the trial court may be regarded as a bill of 
review. That it was called a pétition does not détermine its true 
character, and that it was informai in other respects may be disregard- 
ed in the interest of substantial justice. It was filed within the time 
allowed for a bill of review, was addressed to the judges of the Circuit 
Court, and contained a statement in ample détail of the parts of the 
decree objected to, with the grounds of objection, followed by a pray- 
er for spécifie and gênerai relief and a vérification. The appellees, 
though not served with process, appeared to the pétition by filing a full 
verified answer, in which they set forth facts upon which they claim- 
ed the consent rested, and prayed that the decree be confirmed with- 
out modification, but, if that were not done, then that the decree be 
whoUy vacated, and the cause be left to stand upon the report of the 
master and the exceptions. The appellants prayed that the matters be 
inquired into and determined by affidavit or otherwise as to the court 
might seem proper; and the proof submitted by both parties was in the 
form of affidavits. The trial court found the facts to be as stated in 
appellees' answer and the supporting affidavits, independently of its 
Personal knowledge, and denied the pétition. No objection was made 
to the form of the pleadings or the character of the proof. In Knox 
v. Iron Co. (C. C.) 42 Fed. 378, a pétition for rehearing was treated 
as a bill of review because the relief sought could only be granted upon 
a bill of that character. The decree which resulted was reversed on 
appeal (Hofïman v. Knox, 1 C. C. A. 535, 50 Fed. 484), but for other 
reasons. 

We also think that the transcript is sufficient. The question in- 
volved is whether appellants consented to the decree, not whether it 
should prevail upon hearing on the merits. The transcript contàins 
three of the original bills of complaint, the original decree reciting ap- 
pellants' consent thereto, the pétition attacking it, the answer to the 
pétition, ail of the proof upon the issue so made and the order of the 
court denying the pétition, also ail the papers and proceedings per- 
fecting the appeal to this court. The provisions of the fourteenth rule 
of this court relating to transcripts on appeals and writs of error au- 
thorize the omission of those parts of the record not necessary to the 
hearing. A transcript is sufficient if its contents show jurisdiction and 
so much of the record as is necessary for the considération of the 
questions presented for détermination, and the practice is for the ap- 
pellate court to allow such defects to be cured and omissions to be 
supplied as are not fatal to its own jurisdiction. Teller v. United 
States, 49 C. C. A. 263, 111 Fed. 119 ; Larned v. Jenkins, 48 C. C. A. 
252, 109 Fed. 100; Bumham v. Railway, 30 C. C. A. 594, 87 Fed. 168; 
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Nashua & Lowell R. R. v. Boston & Lowell R. R., 9 C. C. A. 468, 

61 Fed. 237. The authentication of the transcript is sufficient. 
The motion to dismiss the appeal is denied. 



GENERAL ELECTRIC OO. v. DUNCAN ELECTRIC MFG. CO. et al. 

(Circuit Court of Appeal s, Seventh Circuit Aprll 14, 1908.) 

No. 1,397. 

Patents— INFRINGEMENT— Electric Meters. 

The Dunean patent. No. 604,465, for an electrlc meter, the invention 
relating to means for counterbalancing or compensating for the friction 
which opposes the rotation of the armature lu an integrating watt-meter, 
whlch con.sîists of one or more adjustable colis, is not infringed by the 
devlce of the Dunean patent, No. 752.048, In which electrieal Instead of 
mechanlcal means are used to accomplish the same purpose; the colis 
being statlonary. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The decree from whlch thls appeal is brought dismisses the blll filed by the 
complainant appellaut, upon final hearing, for want of equity. Infringement 
of letters patent No. 004,465 Is chargea by the blll against the défendants 
appellees, and this patent is one of three several letters patent whereof In- 
fringement was adjudged against the same défendants in a prior suit, report- 
ed as Siemens-Halslœ Electric Co. v. Dunean Electric Mfg. Co., 142 Fed. 157, 
73 C. C. A. 375 ; the présent complainant having acquired title to such patent 
from Slemens-Halske Electric Company. In the case at bar the défendants 
are allke estopped from disputlng the validlty of the patent or scope of the 
clalms withln the fair Import of their terms, as therein adjudlcated, and the 
decree rests on the flnding of noninfringement, with the' issue thus narrowed. 
The présent devlce of the défendants, however, alleged to be an infringement 
was adopted and used after the commencement of the former litigation and 
not Involved therein. It also appears that the défendant Dunean obtained a 
patent therefor, No. 752,048, issued February 10, 1904. 

Patent No. 604,465, in suit, was issued to the défendant Dunean May 24, 
1898. As stated in the .spécification, the "invention relates to Iniprovements 
in electric meters, particularly that class linown as 'integrating watt-meters' 
of the motor type." As described In the appellant's brlef, the Invention "re- 
lates to means for counterbalancing or compensating for the friction whlch 
opposes the rotation of the armature of an electrlc meter. This friction 
varies under différent conditions, and the invention of the patent in suit con- 
slsts in the employment of an adjustable compensating coii for counteractlng 
or compensating for such friction, whereby the varying degrees of such 
friction at différent times may be taken care of and the 'balance' of the meter 
malntalned." 

The Introduction of "an adjustable compensating coil," namely, adjustable 
In relation to the armature, for the purpose referred to, instead of the pre-ex- 
istlng compensating coll which was in fixed position and "not variable In 
character," constltutes the single feature and means of novelty and Inven- 
tion in this class of so-called "Integrating watt-meters." 

Other spécifications and facts involved lu the inqulry are mentloned In 
the opinion, and the followlng are the claims in the patent whereof infringe- 
ment is alleged: 

"3. The hereinbefore-descrlbed method of securing a variable compensa- 
tion for the inereased friction incident to use In an electrlc meter, couslsting 
in acceleratlng the rotation of the armature by the Influence of one or more 
adjustable compensating colis arranged In co-operatlve relation therewith." 

"6. In an electrlc meter adjustable compensating colis, 24, mounted as 



840 163 FEDEEAL REPORTEE. 

shown lu inductive relation to the rotary armature and adapted to compensate 
for the Increased friction incident to use, substantially as descrlbed. 

"7. In a motor-meter the combination of a séries fleld earrylng the main 
curreut, a revoluble armature in inductive relation to sald field, and an 
adjustable compensatlng coil or coils in co-operative relation to sald armature 
for the purpose specified." 

The défendants' substitute devlce is a compensatlng (or shunt) coil, fixed In 
position and not adjustable to or from the armature, provlded with means 
(descrlbed In Duncan's subséquent patent No. 752,048) for varyiug the effect 
by swltchlng into circuit addltional "turns" of the coll. Thls means consists 
of electrlcal connections terminating In contact points arranged in the form 
of an arc and statlonary, and a swltch arm so mounted in circuit that Its 
tip engages the contact points in turn as requlred. Thus the number of colis 
energized by the current is increased or dlminlshed by turning the svvitch arm. 

Edward Rector and Drury W. Cooper, for appellant. 
Robert H. Parkinson, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
question of infringement or noninfringement involved in this appeal 
is within narrow compass. Its solution hinges alone on the fair inter- 
prétation of the claims in suit, as allowed in patent No. 604,465, for 
the means there described, "for counterbalancing or compensating for 
the friction wliich opposes the rotation of the armature of an electric 
meter." This means is expressly defined, in spécification and claims, 
as "an adjustable compensating coil or coils" in co-operative relation 
to the armature, with adjustability for such co-operation conceded to 
be the single feature of novelty; the compensating coil (or shunt 
coil) in fixed position in electric meters being well known and so rec- 
ognized in the spécification. As therein stated, this adjustabilty of the 
coil provided "a simple and efficient means for compensating for the 
increased friction caused by the wear and continued use of the work- 
ing parts of the meter," and the sole means shown or claimed as in- 
vention was the provision for "bodily movement" of the coil towards 
and from the armature, to vary its influence and maintain the "balance" 
of the meter. 

The défendants' meter employs means for like purpose, but re- 
tains the compensating or shunt coil of the prior art in fixed position, 
incapable of this mechanical or bodily movement of the patent device, 
and then provides electrical connections from sections of the coil to 
stationary central points, with an electrical switch to make the desired 
contact, "thus causing the current to flow through a greater or small- 
er number of turns of the wire constituting the coil," whereby its ef- 
fect upon the armature is varied. Identity in the gênerai purpose and 
resuit of compensating for friction is obvions in both devices, although 
various distinctions are claimed on behalf of the défendants, of ad- 
vantage and disadvantage in such means respectively. The défend- 
ants' means, however, for such effect, is a departure, as we believe, 
from any idea of invention disclosed or taught by the patent— with 
the limited scope undeniably imposed by its récitals and terms. As 
stated by one of the experts : 

"The patented method of adjustment is purely a mechanical movement of 
the col], the means for efCecting It belng merely a mechanical agent for 



GENERAL ELECTRIC OO. V. DTJNCAN ELECTRIC MFG. CO. 811 

changing the position of the coU, whlle no electrical change is made In the 
stiength or path of the current through the coll. On the eontrary, défendants' 
meter employa a princlple, method, and means that are purely electrical, no 
movement of the coll being provided for or even possible." 

In other words, the conception of the patentée for the improved 
means was to move and adjust the coil for the well-known effect of 
proximity upon the armature, with no change of current, while the 
other device adopts electrical connections to vary the length of path 
of that current through the coil — giving more or less "turns to the 
coil" — for like resuit. 

The contention for infringenient in this change of means and meth- 
od is this: That the one is a well-known équivalent of the other, in 
the electrical art, for producing a variable effect; that the substitute 
means of the défendants to that end "is in fact and in substance an 'ad- 
justable' coil," in the "nomenclature of the art" and within the mean- 
ing of the claims; that ordinary skill only was required to make the 
substitution; and that the gênerai doctrine of équivalents is appli- 
cable to such substitute. We are of opinion, however, that neither of 
thèse propositions is tenable, under the plain disclaimers and limita- 
tions of invention for which monopoly was granted in this patent. 

The spécification describes the "improved means for compensating 
for the increased friction of the meter resulting from use" as consist- 
ing "of two compensating coils" located over the armature, and "firm- 
ly held in position out of contact with the armature by means of" 
clamps, with arms which "firmly embrace said coils" ; also, provisions, 
for adjustability. It then states : 

"As thèse compensating colis may be variously adjusted toward or away 
from the armature and can be employéd in meters having fleld-coils of différ- 
ent forms, I do not hereby Umlt myself to any of the spécifie forms or rela- 
tive arrangements herein shown." 

The foUowing statements then appear: 

"One of the principal features of my invention Is the means I employ to 
make the meter reliably operatlve on small currents or small amounts of en- 
ergy and to compensate for the increase of friction incident to continued 
service. For example, when a meter is first callbrated it possesses a certain 
amount of friction, which has in some meters been temporarily corapensated 
for by supplementîng the séries fleld with a shunt-eoil, thereby prodticlng 
an auxiliary starting-fleld, which however, is not variable in eharacter. The 
resuit is that after the meter has been in use for some months tlie friction 
of the movlng parts in most cases will hâve so Increased that from flve to 
ten tlmes as much energy is required to start It as when first callbrated. 

"Anoth^r objection to the employment of a statlonary shunt-coil in the 
présent meters is the fact that any changes made in it, such as adding more 
turns to It, simply adds résistance Into the armature-circui|, which results 
In possibly compensating for friction, but lowers the registry or characteristlc 
on ail the other loads. Placlng the said supplément shunt-coil inside of the 
séries coil is also objectionable, as it thus becomes a secondary to the séries 
coil on altemating currents, thereby setting up a counter electromotlve force 
in opposition to that of the mains. This counter effect increases as the cur 
rent through the séries colis increases, whereby Its tendency to overcome fric 
tion decreases as the energy of the current through the meter increases in- 
stead of remaining constant 

"My improved means for overcomlng the above objections is by employ- 
ing one or more, preferably two, compensating coils, 24, located immedlately 
above the armature. Thèse (iompensatlng colis are connected In séries 
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with the armature and a suitable résistance, 25. In callbrating the meter 
thèse compensatlng coils are simply moved laterally or vertically by means 
of the screvv, 30, untll the friction is overeome, whereupon a small amount of 
energy through the meter wlll operate It" 

Thus it is conceded that shunt-coils hâve been used in meters to 
compensate for friction and made more or less variable in effect by 
other means, with express mention of "the stationary shunt-coil" as 
objectionable, because "changes made in it, such as adding more turns 
to it, simply adds résistance into the armature circuit, which results 
in possibly compensating for friction, but lowers the registry or char- 
acteristic on ail the other loads." The only invention claimed or sug- 
gested was the introduction of means to make the coil adjustable in- 
stead of stationary, "for overcoming the above objections." Were it 
assumed therefore that the expédient adopted by the- défendants, of 
"adding more turns" to the stationary coil, would otherwise appear, in 
any sensé, within the contemplation of the invention and scope of the 
grant, it was not only disclaimed by this référence, but its exclusion, 
under the careful spécifications of the improvement in means claimed 
and allowed is unmistakable, as we believe. That the eiïect obtained in 
improved compensation was not patentable is well settled, and the limi- 
tation to the means devised therefor is well recognized in thèse spéci- 
fications, if not in the construction sought on this appeal. The dis- 
claimer is binding, whatever the prior state of the art, either in fact 
or as viewed by the patentée, and no interprétation of the claims is 
authorized to charge the défendants with infringement for use of the 
stationary coil and electrical connections for équivalent function. 

The alleged inconsistency between the présent contentions of the 
appellant for construction of'the patent and the construction urged 
and allowed in the prior litigation referred to do not require considéra- 
tion, and the decree appealed from is afiîrmed. 



B. F. AVERY & SON v. J. I. CASE PLOW WORKS. 

(Circuit Court, B. D. Wlsconsln. July 2, 1908.) 

Patents— Wbongful Institution of Interférence Peoceedings— Riqht of 
Action fob Damages. 

The action of a défendant In causlng interférence proceedings to 
be Instituted and prosecuted in the patent office thereby delaying the 
Issuance of a patent to complainant, although malicious and for the 
purpose of obtaining the benefit and use of the invention in the mean- 
time, does not glve a rlght of action at law for damages. 

At Law. On gênerai demurrer to complaint. 

Edward T. Fenwick and L. L. Morrill, for plaintiff. 
James H. Peirce, for défendant. 

SEAMAN, Circuit Judge. The facts stated in the complaint are, 
in substance: Pendency in the Patent Office of rival applications for 
a patent on improvements in a seed planter — alleged to be the concep- 
tion of plaintifïs' assigner, who filed the senior application — where- 
upon interférence was declared. The junior applieant, representing 
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the défendant, was so persistent in his contentions and obstructive 
proceedings that no patent was issued to such senior applicant until 
long after the date he would otherwise hâve been entitled thereto, 
although ail such contentions and proceedings on the part of the de- 
fendant were without merit and ultimately overruled, and the claims 
of the senior applicant were finally allowed, with grant of a patent 
accordingly. It is further averred, in effect, that thèse obstructive 
proceedings were intended to delay the issuance and thus obtain mean- 
time benefit and use of the invention ; that the défendant entered in- 
to the making of such improvements prier to such grant, and inflicted 
the injury complained of ; and that such conduct was maHcious. 

Upon the facts so stated I am of opinion that no cause of action at 
law appears. That no case of malicious prosecution is set forth with- 
in the authorities cannot be doubted ; nor do I understand that coun- 
sel for plaintiff so predicates any right of recovery. The proceed- 
ings referred to in the Patent Office and in the courts, however un- 
meritorious under the averments, were orderly civil proceedings, in- 
volving neither arrest of person, seizure of property, nor defamation 
of business crédit or character. If the patent was unfairly delayed 
thereby, it nevertheless issued for the full term of monopoly author- 
ized by law, and thus conferred exclusive use for such term, which is 
the only substantial property right obtainable (In re Dann [D. C] 
129 Fed. 495, 497) ; and no actionable injury arose out of the delay. 
The right of the inventer to a monopoly is purely a créature of the 
statute, not recognized at common law ; and no cause of action arises, 
to say the least, at law, for infringement, before the grant of a patent, 
so no damages are recoverable for prior use, however obtained. Rein 
v. Clayton (C. C.) 37 Fed. 354, 356, 3 L. R. A. 78, and authorities cit- 
ed. Whether équitable relief may be granted against use of a secret 
process (unpatented), whereof disclosure was obtained by the user 
through fraudulent représentations and betrayal of confidence, fol- 
lowed by fraudulent appHcation and issuance of a patent in favor of 
such user, as upheld in Murjahn v. Hall (C. C.) 119 Fed. 186, is an 
inquiry not involved in the présent suit, nor within the facts complain- 
ed cf. 

The authorities cited in support of this complaint do not meet the 
objection above stated, which I believe to be fatal, and the demurrer 
is sustained, with leave to amend the complaint within 20 days, unless 
the plaintifï elects to stand thereupon and submit to dismissal. 



AMERIOAN SUI/PHITE PULP CO. v. BAYLESS PULP & PAPEE 00. 

(Circuit Court, M. D. Pennsylvanla. Jnne 6, 1908.) 

No. 36, December Term, 1907. 

L Patekts— Suit fok Infringement— Eîqijitt Pkactice— Plea. 

It is the office of a plea In equity to présent some one single and well- 
defined ground. of défense, whleh, if sustained, wlll dispose of the case and 
avoid the expense and delay of a hearing; and in a suit for infringement 
of a patent the défense of nonlnfrlngement cannot properly be presented 
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by a plea, at least where It involves a considération of évidence extrinslc 
to the patent Itself. 

2. Sajie— Motion to Steike Off. 

Ttiat a plea Is bad, as in effect setting up the nonlnfrlngement of the 
patent in suit, a défense wliicti is to be made by answer and not by plea, 
is not a defect of form, to be talien advantage of by motion to strilce off, 
but of substance, to be disposed of by setting the plea down for argument, 
which takes the place of a demurrer. 

In Equity. On motion to strike oiï plea. 

F. T. Benner, for the motion. 
Henry Schreiter, opposed. 

ARCHBALD, District Judge. "The cautions practitioner," says 
Mr. Poster (1 Foster's Fed. Pract. § 143), "will act wisely in eschew- 
ing the use of pleas, unless he desires to plead matter in abatement, or 
in extraordinary cases; for it is as true now as in the time of Beames 
[Beames on Pleas, 61] that the subject of pleas in equity is one 
'concerning which so much remains to be elucidated, that it may be 
said of them, maxima pars eorum quae scimus est, minima eorum quae 
ignoramus.' " Something of the same kind no doubt was also in the 
mind of Vice Chancellor Kindersley when he declared in Hanby v. 
Richardson: "A plea is a very perilous experiment, and is generally 
unsuccessful." It is in effect a spécial answer, setting up some one 
thing why the suit should be dismissed or barred. Story's Equity 
Pleadings, § 649. 16 Encycl. Plead. & Pract. 588. And, as this, ac- 
cording to the présent equity practice can as well be done by the or- 
dinary gênerai answer, the tendency of the profession is to avoid and 
of the courts to discourage the use of it. It must be recognized, how- 
ever, that there are still some occasions when a plea is a convenient 
and appropriate means for disposing of a case on some one single and 
well-defined ground, doing away, if sustained, with the expense and 
delay of a hearing. It is resorted to in the présent instance, because, 
as it is claimed, on the face of it the défendants' structure is not the 
structure of the patent, but the structure which is there disclaimed. 
This présents, as it is said, a single and narrow issue which, if made 
good, dispenses with the necessity for an extended inquiry into the 
validity of the patent and the défendants' alleged infringement of it 
which would otherwise follow. Whether, under any circumstances, a 
plea of this character would be justified, it is not necessary to décide. 
It would not ordinarily, almost every patent requiring the aid of ex- 
traneous évidence to construe it, and fix its place in the current art, as 
well as to détermine whether or not the défendants' device infringes 
upon it. And it certainly would not be hère, for proof of which we 
need go no f urther than the plea itself ; for, not content with taking the 
patent as it stands, and resting on the terms of the disclaimer which 
there appears, in order to reinforce the contention as to the construc- 
tion to be given to it, the défendants not only set up generally the 
existence prior to the patent of pulp digesters, continuously covered or 
lined with adhesive, cementitious, acid-resisting material, but particu- 
farly assert that this form of continuous lining is to be found in let- 
ters patent issued in 1883 by the Republic of France to one Maurice 
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Emile Pierredon, a reproduction of the drawings and an extract from 
the spécifications of which, translated into English, is set out in the 
plea. Moreover, to further distinguish the défendants' digesters, and 
show that they do not corne within the terms of the patent, it is also 
averred that in a suit brought in the Circuit Court of the United States 
for the Northern District of New York by one Romedius Panzl against 
the Battle Island Paper Co. (132 Fed. 607), it was adjudged on final 
hearing that the acid-proof composition which the défendants use to lay 
up the brick lining of their digesters, and which is covered by the pat- 
ent granted to the said Romedius Panzl, was not known in the art at the 
time of or prior to the patent in suit, but was an independent and dis- 
tinct invention of which he the said Romedius Panzl was the original 
and first inventor, which décision the Court of Appeals of that circuit 
afterwards affirmed. 138 Fed. 48, 70 C. C. A. 474. 

It is suggested by counsel that this part of the plea may be stricken 
out, but there is no formai motion to do so, and I do not see my way, 
therefore, to altogether disregard it. But it matters little whether it is 
regarded or not, as it does not change the character of the plea, which 
is bad as this analysis shows, either with or without it. The défense 
which is set up in it, as is plain, is nothing more nor less than the 
usual one of noninfringement put perhaps in a somewhat novel and 
unusual form, but none the less such because of being so disguised; 
which by ail the authorities must be set up by answer, and not by plea. 
Sharp V. Reissner (C. C.) 9 Fed. 445 ; Hubbell v. De Land (C. C.) 14 
Fed. 471 ; Jones v. Berger (C. C.) 58 Fed. 1006 ; Union Switch Co. v. 
Phila. & Reading R. R. (C. C.) 69 Fed. 833 ; Arrott v. Standard Co. 
(C. C.) 113 Fed. 389; Glucose Sugar Refining Co v. Douglass (C. C.) 
145 Fed. 949. Otherwise, the same défense is open to be made twice, 
reappearing in the answer after having been overruled in the plea, the 
very thing which it is the office of a plea to avoid; and this is exem- 
plified in the présent instance, for, putting everything else aside, the 
plea is to be justified if at ail on the asserted fact that the défendants' 
structure is the structure which the patent disclaims. But this, if con- 
sidered and overruled at this time, will clearly be open to be urged 
again, and appropriately so, to help make out the daim that the de- 
fendants do not infringe — which they, of course, intend to maintain — 
the same thing being thus put forward, for the same purpose, a second 
time. 

This is not a defect of form, however, to be taken advantage of by 
motion to strike ofE (Computing Scale Co. v. Moore [C. C] 139 Fed. 
197), but of substance, to be disposed of by setting the plea down for 
argument, which takes the place of a demurrer (Burrell v. Hacklev 
[C. C] 35 Fed. 833 ; Travers v. Rose, 14 N. J. Eq. 254). But this is 
not material, as it must in any event be overruled. Union Switch Co. 
V. Philadelphia & Reading R. R. [C. C] 69 Fed. 833. 

Plea overruled, and défendants required to answer within 30 days. 



846 163 FEDERAL REPORTER. 



CLBVBIiAND PNEUMATIC TOOL CO. v. CHICAGO PNEUMATIO 

TOOL OO. 

(Circuit Court, E. D. Pennsylvaiila. July 11, 190&) 

No. 14, Aprll Sessions 1904. 

Patents— Invention— Pnkumatic Tool. 

The Richards patent, No. 665,033, for a pneumatlc tool, the only clalm- 
ed novel feature of which Is a permanently open llve air port for ad- 
mlttlng air to the rear of the piston to act as a cushion and reduce the 
jar, and to aid In startlng the same, is vold for lack of utility as well as 
invention, in vlew of the prior art; also held not infrlnged, If coneeded 
valldlty, In view of Its narrow scope. 

In Equity. Suit for infringement of letters patent No. 665,033, for 
a pneumatic tool, issued January 1, 1901, to C. B. Richards. On final 
hearing. 

E. Hayward Fairbanks, for complainants. 

Samuel E. Hibben and Frank P. Prichard, for défendants. 

ARCHBALD, District Judge. The patent in suit is for a pneu- 
matic tool; the controversy being over that feature of it, by which, 
through a permanently open port or supply duct, live air is admitted 
to the rear of the piston or plunger cylinder, and the claims which 
cover it being given in the margin.^ The advantage claimed for this, 
in the spécifications, is that "at the end of the back stroke the plunger 
will be cushioned by the live air entering the rear end of the plunger 
cylinder through the permanently open shallow channel" thereby pro- 
vided, thus reducing the jar experienced in the use of tools of this 
character, which at the best is racking, and also preventing the piston 
or plunger from striking against the end of the piston chamber or 
valve block. It is also now further claimed to furnish an initial im- 
pulse in starting the plunger forward, so that it shall respond on the 
instant to the action of the motive fluid, which is of especial impor- 
tance when the tool is held vertically, as in overhead riveting. But 
nothing of that kind is suggested in the patent, and is coneeded by 
the inventor to be an aftertliought. The défendants, in the tool which 
they put out, make use of a permanent live air port, such as is so 
specified ; but it is diflferently located, opening into the rear of the 
piston chamber back of the control valve, through which the plunger 
reciprocates, instead of immediately back of the plunger, and is not 

1 "20. In a pneumatlc tool, the combinatlon wlth a plunger-cyllnder pro- 
vlded wîth air inlet and exhaust at Its rear end and wlth a small duct at 
sald end for permanent admission of live air, of a plunger reciprocatlng in 
sald cylinder, and means for returnlng sald plunger to and against the air- 
cushlon provlded through sald permanent alr-supply duct, substantlally ag 
set forth. 

"22. In a pneumatlc tool, the combinatlon of a plunger-cyllnder havlng an 
inlet and exhaust port at each end and means for distrlbuting the air to and 
from said ends and formed wlth a permanently open llve air Inlet port of 
small area at the inner end of its bore, and a plunger reciprocatlng in sald 
cylinder and cushioned at Its back stroke by the air admitted through sald 
last-mentioned port, substantlally as set forth." 
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intended to cushion or relieve the back stroke, as it is said, but purely 
and solely to start the tool quickly, the cushioning of the plunger 
being otherwise provided for, by means of the live air trapped in the 
rear of it 





The utility of the complainants' devîce for the purpose designated is 
challenged, and is exceedingly doubtful under the showing made. The 
permanently open live air port, which is its feature, is declared by the 
inventer in a later patent to be unessential, although désirable to 
expedite the shifting of the valve, and is entirely omitted in a still 
later one, as it is in the one taken eut by Sécher & Grève in the com- 
plainants' interest. By the experiments, also, which were put in 
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évidence, ît is established, as the complainants themselves in the end 
were compelled to admit, that, as a means to prevent the plunger from 
striking the end of the piston chamber or valve block the device is 
useless; the alternative advantage being thereupon claimed for it as 
a piston starter. Nor hâve the complainants themselves shown any 
great faith in its efficiency by the use which they hâve made of it. 
For, while it is true that they manufactured in accordance with the 
patent for a time, it was only for a few months, only 100 or 200 tools 
being made, of which but 50 were sold ; the rest being broken up 
and consigned to the scrap heap. In the style of hammer, moreover, 
which they hâve put out since some time in January or February, 1900, 
the restricted live air inlets which they employ are not permanently— 
that is to say, at ail times — open, but only on the back stroke of the 
piston, when a cushioning effect is desired, thus dispensing with the 
most distinctive feature of the device, as well as the one absolutely es- 
sential to make out infringement. Nor, upon principle, is it easy to sec 
how the leak port of the patent can be effective for any purpose, locat- 
ed as it is in immédiate proximity to the rear inlet and exhaust port, 
which is open for exhaust, and through which it must therefore waste 
at the very time when it is supposed to afford a cushioning résistance. 
It is said that there is a point during the back stroke, when the exhaust 
is eut off and before the live air is readmitted, when the leak port bas 
a chance to operate. But this, if true, is so infinitésimal as to be prac- 
tically ineffective. 

But, assuming that a small, permanently open, live air inlet, at the 
rear of the piston chamber, may possibly serve, to a certain degree, to 
cushion or relieve the jarring of the plunger, and so be of sufîicient 
utility to be considered, there would seem, even so, to be nothing 
patentably inventive, in a device of that kind, over others of like 
character already to be found in the prior art. Those devices may be 
laid aside, in discussing this, which provide for cushioning the plunger 
solely by trapping and compressing the motive fluid in the rear of the 
piston chamber, or in a recess or pocket back of that, except as they 
serve to show the use of such fluid for cushioning purposes, in one 
form or another, in reciprocating tools, to be common. But, on the 
other hand, no distinction is to be made by reason of the différent mo- 
tive force employed, whether steam or air; nor the size or particular 
use to which such tools are put, whether hand-held, for chipping, 
riveting, or hammering, or mounted on tripods or wheels, for rock 
drilling or quarrying, the structure and mode of opération in ail being 
substantially alike. American Pneumatic Tool Co. v. Bigelow Co. (C. 
C.) 100 Fed. 407 ; American Pneumatic Tool Co. v. Philadelphia Pneu- 
matic Tool Co. (C. C.) 123 Fed. 891. 

Thus in the Sypher (1886) steam drill — in which, by the way, the 
use of compressed air is also recoghized — at the rear of the piston 
chamber not only is there a pocket where the steam is confined, by 
which the piston is cushioned on its back stroke, but in addition there 
are restricted ports for admitting live steam into the same, for the 
same purpose, as well as to start the piston forward from its extrême 
rearward position. The distinction is made, as to thèse restricted 
ports, that they are intermittently and not permanently open, being 
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controlled by a spring check- valve, which closes when the density 
of the steam in the cushioning space exceeds that of the boiler pres- 
sure. But that does not do away with the effect of the use which is 
so disclosed of ports of this character to admit the motive fluid, both 
to form a cushion and to start forward the piston, the particular func- 
tions claimed for the device of the patent. Thèse ports, moreover, are 
open so long as they are functionally useful, corresponding in this 
respect to the modified form to be found in the style of hammer at 
présent put out by the complainants. 

The same is to be said of the two subséquent Syphers, improve- 
ments on the first, in each of which, while the piston is principally 
cushioned on the steam trapped or locked in the rear of the piston 
chamber by the closing by the piston of the supply and exhaust in- 
lets, a restricted amount of live motive fluid is admitted into such 
cushioning space, by small inlet or leak ports additionally provided 
for the purpose, as it is said, of starting or lifting the piston in over- 
head work, and also, as declared in the one, of assisting to cushion it ; 
the cushioning efïect, whether claimed or not, necessarily existing 
in both, if it does in the device in suit. Hère, too, no doubt, the leak 
ports are not at ail times open; but they are when they are of any 
efficiency, which would seem to be ail that is required. It may be 
noted in passing, with regard to the last (1893) Sypher, that in the 
location and function of this port it is doser to the défendants' device 
than is that to the device of the patent. 

In the Richmann (1880) rock drill, also, after the piston in its 
backward movement has closed the rear exhaust, the air back of it 
is trapped to form a cushion; a small live air port, leading into this 
part of the piston chamber, being closed by the outward pressure of 
the air against a plate valve, and, on the shifting of the control valve, 
admitting live air again to the rear of the piston, so as to start it 
forward, until taken up by the motive air supply coming in through 
the regular channels. 

The Allen (1877) pneumatic hammer also provides for cushioning 
the piston by trapping the air at the rear of the piston chamber; a 
small live air port leading to it (which is closed for the time by a 
flap valve, so as not to waste the efïect) admitting the motive fluid 
again to the rear of the piston, to start it forward. 

In the Ross (British, 1898) hammer there is also the same double 
provision for reducing the shock of the back stroke: First, by the 
compression of the air back of the piston, after it has closed the rear 
exhaust port; and, second, by the direct introduction of the actuating 
fluid, through a permanently open live air port, to a cavity or recess, 
provided for the purpose, in the rear of the piston chamber, and sepa- 
rated from it by a movable end plate or diaphragm, this plate being 
kept in forward position by the pressure of the motive fluid admitted 
through the port, but yielding, as required, to the compression by the 
piston of the air in the piston chamber. 

Except as to trapping the air, the construction of the Harrison 

(1883) coal mining machine is quite similar. Hère, the same as in 

the Ross, there is a dise or plate at the rear of the piston chamber, 

pressed normally into forward position by live air admitted back of 

163 F.— 54 
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it through a small duct or port permanently open; this live air, in 
conjunction with the plate, forming a cushion to receive the impact 
of the piston. 

So in the Wood (1873) rock drill, not only is the air trapped or 
compressed in the rear of the piston chamber, but, by means of a mov- 
able head closing it, a cavity is formed back of that, into which live 
air is admitted through a small port, for the purpose of still further 
cushioning the piston. This port is closed by a poppet valve against 
the escape of the motive fluid under the back pressure of the piston; 
but, the same as in the other cases mentioned above, it is opened when- 
ever the admission of the fluid supply would be effective for cushion- 
ing purposes. 

Again in the Boyer (1895-1897) chipping hammers the piston, after 
the shifting of the control valve, moves rearwardly against the ré- 
sistance of an air cushion, formed by the live air admitted through 
small inlet ports thereby uncovered. 

In the Boyer (1901) long stroke hammer, hovi'ever, the cushioning 
is efïected solely by trapping and compressing the air in the rear of 
the piston chamber. And so is it in the hammer manufactured under 
the Boyer application of September 26, 1899, which application, al- 
though filed over two months before that of the patent in suit, is 
still pending and undisposed of. In this latter style of hammer, how- 
ever, not only does the piston trap and compress the air in the bush- 
ing which forms the rear of the piston chamber, both cushioning it 
and serving to start it forward, but a small leak port is also shown 
in the shell valve, through which the piston reciprocates, which ad- 
mits live air about the piston in its rearward position, and thence, as 
it is claimed, by reason of its loose fit, to the rear of the piston cham- 
ber, both assisting to cushion the piston, as it is said, as well as to 
start it forward. But the purpose of this leak port is to admit live 
air to act upon and shift the valve, in advance and independently of 
that admitted through the rear main inlet, and the additional func- 
tion which is claimed for it is, to say the least, doubtful. This style 
of hammer, moreover, was not devised until the summer of 1899, 
and while it is said to hâve been manufactured and put out the same 
year, which would make it a part of the prior art from that time on, 
regardless of the disposition of the pending application, the évidence 
leaves it uncertain from just when it is to be so taken, which does 
away with much of the effect of this. If considered, however, as es- 
tablished in the art, by such use, in the fall of 1899, prior to the 
application for the patent in suit, its significance, even so, consists 
solely in its showing a small leak port, of the same gênerai character 
as that of the complainants' tool, for the purpose of admitting live 
air intermittently into the piston chamber, about the piston, but not 
directly, at least, in the rear of it; neither the cushioning nor the 
starting of the piston, by such means, being efïectively disclosed. 

Summing up the results of this review, it thus appears that in 
various reciprocating tools, operated by fluid motive force, long prior 
to the patent in suit, similar inlet or leak ports, in direct connection 
with the fluid supply, were extensively employed for the purpose of 
admitting such fluid to the rear of the piston or piston chamber, in 
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order to assist in cushioning the piston or lessening the shock or 
jar from it on its backward stroke, as well as to lift it or give it a 
quick forward start, either or both. It matters not, in view of this, 
whether the invention be confined to the cushioning function assigned 
to it in the patent (Computing Scale Co. v. Keystone Co. [C. C] 
88 Fed. 788, 101 Fed. 837, 42 C. C. A. 48; Whitaker Co. v. Hunting- 
ton Co., 95 Fed. 471, 37 C. C. A. 151; Anthony Co. v. Gennert, 108 
Fed. 396, 47 C. C. A. 436), or is allowed the further effect now claim- 
ed for it of securing a quick start. In either case it is met by a 
similar device, employed for the same purpose, already in the art; 
the only différence being the particular location given to it and its 
relation to some of the adjacent parts. The distinction sought to be 
made for it, that in no other instance is the port permanently open, 
admitting the motive supply uncontrolledly to the rear of the piston, 
taken strictly, may be true, laying ground for the contention that no 
direct anticipation of the device is thus shown. But the question is 
not so much whether it has been anticipated as whether it shows any 
inventive advance over what was already known and used, as to which 
it is obvions that it does not. The whole invention, as it is to be noted, 
résides simply in the particular location given to the leak port, and in 
leaving it open at ail times to the fluid supply. But the distinction 
between a port of this character left permanently open and one in- 
termittently so, particularly where the latter is open whenever it is 
capable of any effective function, amounts to but little on the ques- 
tion of invention. And the same is true of the location of the. port, 
whether opening back of a dise or plate at the rear of the piston cham- 
ber, or into such chamber direct at the rear of the piston. With parts 
so closely identical, both in form and function, it clearly involved no 
invention, as it served no useful purpose, in making use of a small live 
air inlet, old in the art, to lead it into the piston chamber at the rear 
of the piston, dispensing with a check valve, and leaving it open at 
ail times to the motive supply. The change so effected from that 
which had gone before consisted in nothing more than a shifting of 
the position of the port, giving it uninterrupted contact with the air 
supply, and making it directly operative on the parts involved; al- 
together too insignificant and inconsiderable a matter to be made the 
basis of any claim. 

But, even assuming that there was possibly some small margin of 
invention in this rearrangement and adjustment of old parts, and that 
possession was thereby legitimately taken of an unoccupied portion 
of the inventive field, still the invention is necessarily a narrow one, 
being confined by existing devices to the particular arrangement shown, 
which the défendants hâve not appropriated, and do not, therefore, 
infringe. It may be that, taking the patent literally, this cannot be 
said; the claims being in terms fulfilled by the défendants' device. 
But that does not altogether control. The fact is, as already pointed 
out, that, located as the défendants' live air port is at the extrême 
rear of the piston chamber, and opening there into a pocket or re- 
cess in which the air is trapped, the device approaches much nearer 
to others already in use than it does to the one in suit. Differing 
from that of the patent, the function claimed for it is the starting of 
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the piston; the cushioning being otherwise provided for. And while 
the complainants may be entitled to whatever utility résides in their 
invention, and the appropriation of it is not to be disguised by as- 
signing a différent use, there is no ground for any ciiarge of tliat kind 
hère. Both cushioning and starting, by means of restricted live air 
inlets, located exactly like thèse, and in immédiate contact with the 
motive supply, being old, the défendants had a perfect right to adopt, 
as they hâve, that which they thus found already at hand in the prior 
art. The only point of similarity outside of this, and the only pos- 
sible ground of complaint, is that it was left permanently open, in- 
stead of being checked or controlled. But this, as the basis of a daim 
either of infringement or invention, is of too little conséquence to be 
sustained. 

The bill will be dismissed, with costs. 



SUDDARD V. AMERICAN MOTOR 00. et al. 

(Circuit Court, D. Massachusetts. August 13, 1908.) 

No. 295. 

Patents— Suit fob Infeinoement— Costs. 

Under Rev. St. § 4922 (U. S. Comp. St. 1901, p. 3396), where more than 
one claim of a patent Is sued on in a bill In equlty to restrain infringe- 
ment, and one claim la held vold, although others may be held valid and 
Infringed, complainant is not entitled to recover costs ; nor is he entitled 
to a decree, except on flUng a disclalmer of the vold claim, which other- 
wise Invalidâtes the entire patent, and the better practice Is to require 
such disclalmer to be filed before final decree. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 38, Patenta, i 608.] 

In Equity. 

Horatio E. Bellows, for complainant. 
Robert W. Frost, for défendants. 

LOWELL, Circuit Judge. This was a bill in equity to restrain the 
infringement of a patent. Several claims were in -suit, of which one 
was found to be valid and infringed. An injunction was issued re- 
straining further infringement, and the question hère presented con- 
cerns only the costs in the case. The défendant contends that the al- 
lowance of costs to the complainant is forbidden by Rev. St. § 4922 
(U. S. Comp. St. 1901, p. 3396), which reads as follows: 

"Whenever, through inadvertenoe, accident, or mistake, and without any 
wlllful default or Intent to defraud or mislead the public, a patentée bas, in 
bis spécification, claimed to be the original and flrst inventor or discoverer of 
any material or substantial part of the thing patented, of which he was not 
the original and flrst inventor or discoverer, every such patentée, bis execu- 
tors, adminlstrators, and assigns, whether of the whole or any sectlonal 
interest in the patent, may maintain a suit at law or in equlty, for the in- 
fringement of any part thereof, which was bona fide hls own, If It is a ma- 
terial and substantial part of the thing patented, and definitely distlngulsh- 
able from the parts claimed without rIght, notwithstanding the spécifications 
may embrace more than that of which the patentée was the flrst inventor or 
discoverer. But in every such case in which a Judgment or decree shall be 
rendered for the plaintiff no costs shall be recovered imless the proper 
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disclalmer has been entered at the Patent Office before the commencement of 
the suit. But no patentée shall be entltled to the beneflts of this section If 
he has unreasonably neglected or delayed to enter a disclalmer." 

To construe that section, its history must be examinée! carefully. 

The original patent act (Act April 10, 1790, c. 7, § 2, 1 Stat. 109) 
provided that the application for a patent should contain a "spécifi- 
cation in writing containing a description." As distinguished from 
the spécification, neither the application nor the patent contained any 
"daim," and the scope of the patent was gathered from the spécifi- 
cation. Anything corresponding to the modem multiplicity of claims 
was impossible. In Lowell v. Lewis, 1 Mason, 183, Fed. Cas. No. 
8,568, Mr. Justice Story said: 

"By the common law, if anything materlal to the construction of the thlng 
Invented be omitted or concealed in the spécification, or more be inserted or 
added than is necessary to produce the required effect, ' the patent Is void. 
Thls doctrine of the common law our patent act has (whether wisely admits 
of very serious doubts) materlally altered; for it does not avoid the patent 
in such case, unless the 'concealment or addition shall fully appear to hâve 
been made for the purpose of deceiving the public' Section 6. ïet certainly 
the public may be as seriously injured by a materlally defective spécification 
resulting from mère accident as If it resulted from a fraudulent design." 
Barnes v. Ryder, Fed. Cas. No. 1,020; Barnes v. Steamship Ck)., Fed. Cas. 
No. 1,021. 

Section 6 of the act of 1790 read as foUows: 

"And be It further enacted, that in ail actions to be brought by such 
patentée or patentées, his, her, or their executors, administrators or assigns, 
for any penalty incurred by virtue of this act, the sald patents or spécifica- 
tions shall be prima facie évidence, that the said patentée or patentées was 
or were the flrst and true inventor or inventors, discoverer or dlscoverers of 
the thing so specifled, and that the same is truly speclfled ; but that never- 
theless the défendant or défendants may plead the gênerai issue, and give 
thls act, and any spécial matter whereof notice In wrlting shall hâve been 
given to the plalntlff, or his attomey, thirty days before the trial, in évi- 
dence, tending to prove that the spécification flled by the plaIntifC does not 
contain the whole of the truth concemlng his invention or discovery, or that 
it contains more than is necessary to produce the effect described ; and if , 
the concealment of part, or the addition of more than is necessary, shall 
appear to hâve been intended to mislead, or shall actually mislead the public, 
so as the effect described cannot be produced by the means speclfled, then, 
and in such cases, the verdict and judgment shall be for the défendant." 

The provisions of section 6 were not intended to narrow the com- 
mon-law rights of a patentée, but to enlarge them, and to limit the 
rights of an alleged infringer. In certain cases a patent which was 
too broad, and so was wholly invalid at common law, was yet validat- 
ed as to that part of it which covered a patentable invention made 
by the patentée. 

By Act Feb. 31, 1793, c. 11, 1 Stat. 318, it was provided that the 
application should contain "a written description." This is evident- 
ly the "spécification" of the act of 1790, and the act of 1793 provid- 
-ed for no "claim," as distinguished therefrom. The patent could 
neither claim nor cover more than one invention. In section 6 the 
act provided that the défendant in an infringement suit should prevail 
if the "spécification" does not contain the whole truth relating to his 
(the patentée' s) discovery, or contains more than is necessary to pro- 
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duce the desired effect, which concealment or addition shall fuUy ap- 
pear to be ma"de for the purpose of deceiving the public. It will be 
noticed that this section somewhat further enlarged the common-law 
rights of an inventer whose spécification had been made too broad. 
Déception of the public without intent to deceive no longer invalidat- 
ed an overbroad patent. 

Act July 4, 1836, c. 357, 5 Stat. 117, first differentiated in our pat- 
ent law the claim and the spécification, though not expressly. Sec- 
tion 6 provided that the application should contain a written descrip- 
tion of the invention, "and shall particularly specify and point out 
the part, improvement or combination which he claims as his own 
invention or discovery." Thereafter a patent might contain more 
than one claim. Railroad Co. v. Mellon, 104 U. S. 112, 26 L. Ed. 
639. There was thus established a System of patent law supposed 
to relate to the old form of patent with its single claim, but made in 
express terms to apply to the modem patent of many claims. The 
statutes were meant for the first condition, but they became appli- 
cable to the second. 

Section 15 of the act of 1836 corresponded to section 6 of the act 
of 1793. It is passed over hère, because it was replaced almost im- 
mediately by Act March 3, 1837, c. 45, 5 Stat. 193, 194. Sections 7 
and 9 of that act read as follows: 

"Sec. 7. And be it further enaeted, that, whenever any patentée shall hare, 
through Inadvertance, accident, or mistake, made hls spécification of daim 
too broad, claimlng more than that of which he was the original or flrst in- 
ventor, some material and substantial part of the thing patented being truly 
and justly his own, any such patentée, his administrators, executors, and 
assigna, whether of the whole or of a sectional interest therein, may make 
discîaimer of such parts of the thing patented as the disclaimant shall not 
claim to hold by virtue of the patent or assignment, stating therein the es- 
tent of his interest In such patent, which discîaimer shall be in wriing, at- 
tested by one or more witnesses, and record«d in the Patent Office, on payaient 
by the person disclaiming, in manner as other patent duties are requîred by 
law to be paid, of the sum of ten dollars. And such discîaimer shall there- 
after be taken and considered as part of the original spécification, to the 
extent of the interest which shall be possess«d in the patent or right secured 
thereby, by the disclaimant, and by those claim ing by or under him subsé- 
quent to the record thereof. But no such discîaimer shall afCect any action 
pending at the time of its being flied, except so far as may relate to the 
question of unreasonable neglect or delay in fliing-the same." 

"Sec. 9. And be it further enaeted, anything In the flfteenth section of the 
act to which this Is additional to the contrary notwithstanding, that, when- 
ever, by mistake, accident, or Inadvertence, and without any willful default 
or intent to defraud or mislead the public, any patentée shall hâve in his 
spécification claimed to be the original and first inventer or discoverer of 
any material or substantial part of the thing patented, of which he was not 
the first and original inventor, and shall hâve no légal or just right to claim 
the saine, in every such case the patent shall be deemed good and valid for 
so much of the invention or discovery as shall be truly and bona fide his own: 
Provided, it shall be a material and substantial part of the thing patented, 
and be deflnitely distinguishable from the other parts so claimed without 
right as aforesaid. And every such patentée, his executors, administrators, 
and assigns, whether of the whole or of a sectional interest therein, shall be 
entitled to maintain a suit at law or in equity on such patent for any In- 
fringement of such part of the Invention or discovery as shall be bona fide 
his own as aforesaid, notwithstanding the spécification may embrace more 
tUan he sbull Lave any légal right to claim. But, in every such case in which - 
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a judgment or verdict shall be rendered for the plaintlff, he shall not be en- 
tltled to recover costs agalnst the défendant unless he shall hâve entered at 
the Patent Office, prlor to the commencement of the suit, a diselaimer of ail 
that part of the thlng patented which he bas so clalmed wlthout right: Pro- 
vided, however, that no person brlnglng any such suit shall be entltled to the 
beneflts of the provisions coutained in this section, whô shall bave unreason- 
ably neglected or delayed to enter at the Patent Office a diselaimer as afore- 
said." 

This law was intended to aid further the inventer whose patent 
was too broadly expressed. The newly authorized diselaimer enabled 
him to amend the patent by an easier and speedier process than that 
of surrender and reissue under section 13 of the act of 1836. If 
the diselaimer was filed before suit was brought, the defect was com- 
pletely cured. If it was filed after suit was brought, but without un- 
reasonable delay, the patentée might recover, but got no costs. Rev. 
St. §§ 4917, 4922 (U. S. Comp. St. 1901 pp. 3393, 3396, are descend- 
ed from the act of 1837 through Act July 8, 1870, c. 230. §§ 53, 54, 16 
Stat. 205, 206. Yet in modem patent practice the diselaimer first au- 
thorized by the act of 1837 bas been to some extent superseded by the 
introduction of many claims, variously worded, but intended to de- 
scribe the same invention, so that, if one claim shall fail by its exces- 
sive breadth or otherwise, other claims will be at hand to take its place. 
In the old practice the patentée brought suit on bis patent. Now he 
brings suit on certain claims of bis patent. With the rest of them 
he does not concern himself. 

The Suprême Court first came to construe the acts of 1836 and 
1837 before the patent of many claims was fully developed and recog- 
nized. In O'Reilly v. Morse, 15 How. 62, 120, 14 L. Ed. 601, the 
eighth claim of a patent was held invalid. The court went on to 
observe : 

"The patent, then, belng Illégal and vold, so far as respects the eighth 
claim, the question arises vvhether the whole patent is void, unless this portion 
of it is disclaimed in a reasonable time, after the patent issued. 

"It bas been urged, on the part of the complainants, that there is no 
necessity for a diselaimer in a case of this kind. That it is required in 
those cases only in whieb the party commits an error in fact, in claiming 
something which was known before, and of which he was not the first dis- 
eoverer ; that in this case he was the flrst to discover that the motive power 
of eleetro-magn^tism might be used to write at a distance ; and that bis error, 
if any, was a mistake in law, in supposing bis invention, as described in bis 
spécification, authorized this broad claim of exclusive privilège; and that 
the claim, therefore, may be regarded as a nullity, and allowed to stand in 
the patent without a diselaimer, and without affecting the valldlty of the 
patent. 

"This distinction ean hardly be malntained. The act of Congress above 
recited requires that the invention shall be so described that a person skilled 
in the science to which it appertains, or with which it is most nearly con- 
neeted, shall be able to construet the improvement from the description given 
by the Inventer. 

"Now, in this case, there is no description but one of a process by which 
slgns or letters may be printed at a distance. And yet he claims the ex- 
clusive right to any other mode and any other process, although not de- 
scribed by him, by which the end can be accomplished, if electro-magnetism 
is used as the motive power ; that is to say, he claims a patent for an efCect 
produoed by the use of electro-magnetism distinct from the process or ma- 
chlnery necessary to produce it. The words of the acts of Congress above 
quoted show that no patent can lawfuUy issue upon such a claim; for he 
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claims what he has not described In the manner required by law, and a pat- 
ent for such a claim Is as strongly forbidden by tbe act of Oongress as if 
some otber person had Invented It before him. 

"Why, therefore, sbould he be required and permitted to disclalm in tbe 
one case and not in the other? The evll Is the same if he clalms more than 
he has invented, although no other person has invented it before hIm. He 
prevents others from attempting to improve upon the manner and process 
whieh he has described in his spécification, and may doter the public from 
usiug it, even if discovered. He can lawfully claim only what he has in- 
vented and described, and if he claims more his patent is void. And the 
.ludgment in this case must be against the patentée, unless he is within the 
act of Congress whieh gives the right to disclaim. 

"The law which requires and permits him to disclaim is not pénal, but re- 
médiai. It is intended for the protection of the patentée, as well as the public, 
and ouglit not, therefore, to receive a construction that would restriet Its 
opération within narrower limits than Its vvords fairly import. It provides 
'that when any patentée shall hâve In his spécification clalmed to be the 
first and original inveutor.and discoverer of any materlal, or substantial part 
of the thing patented of which he was not the flrst and original inventor, 
and shall hâve no légal or just claim to the same,' he must disclaim in order 
to protect so much of the claim as Is légal ly patented. 

"Whether, therefore, the patent Is illégal in part because he claims more 
than he has sufflciently described, or more than he invented, he must in 
either case disclaim, in order to save the portion to which he is entltled; 
and he is allowed to do so when the error was committed by mistalie. 

"A différent construction would be uujust to the public, as well as to the 
patentée, and defeat the manifest ob.1ect of the law, and produce the very 
evil against which it intended to guard. 

"It appears that no disclaimer has yet been entered at the Patent Office ; 
but the delay in enterlng it is not unreasouable, for the objectiouable claim 
was sanctloned by the head of the offlce, it has been held to be valid by a 
Circuit Court, and différences of opinion in relation to it are found to exist 
among the justices of this court. Dnder such circumstances the patentée had 
a right to insist upon it, and not disclaim it until tlie hlghest court to which 
it could be carried had pronounced its judgment. The omission to disclaim, 
therefore, does not render the patent altogether void ; and he Is entltled to 
proceed in this suit for an infringment of that part of his invention which 
is legally claimed and described. But, as no disclaimer was entered in the 
Patent Office before this suit was instituted, he cannot, under the act of 
Congress, l>e allowed costs against the wrongdoers, although the infringement 
should be proved." 

The entire reasoning is hère quoted in order that the position of 
the Suprême Court may be fully understood. That court held (1) 
that- an invalid claim, unless seasonably disclaimed, invalidated the 
entire patent, and therefore, (2) even though duly disclaimed after 
suit brought, yet prevented the patentée from recovering costs. Sey- 
mour V. McCormick, 19 How. 96, 15 L. Ed. 557, in the language of 
its opinion, followed O'Reilly v. Morse in denying the plaintiff costs. 
The court there recognized that the disclaimer must often be post- 
poned until after the final décision of the appellate court. Until that 
time the invalid claim may be in litigation. 

Gage V. Herring, 107 U. S. 640, 2 Sup. Ct. 819, 27 L. Ed. 601, 
was decided in 1882, when letters patent did not essentially differ from 
their présent form. In delivering the opinion of the court Mr. Jus- 
tice Gray said: 

"The invalidity of the new claim In -the reissue does not, indeed, Impair the 
validity of the original claim, which is repeated and separately stated In the 
reissued patent. Under the provisions of the patent act, whenever through 
inad^ertence, accident, or mistake, and without any willful default or inteut 
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to defraud or mislead the public, a patentée In his spécification lias claimed 
more tlian tliat of which he was the original and first inventor or discoverer, 
tiis patent is valld for ail that part which is truly and justly his own, pro- 
vided the same Is a material and substantial part of the thing patented, and 
definitely distinguishable from the parts claimed without right; and the 
patentée, upon seasonably recording in the Patent Office a disclaimer in writ- 
ing of the parts which he did not invent, or to which he has no valid claim, 
may maintain a suit upon that part which he is entitled to hold, although in 
a suit brought before the disclaimer he cannot recover costs. * * * ïhe 
plaintiffs, upon flllng a disclaimer of the new one, are entitled to a decree, 
without costs, for the infringement of the old and valid claim." 107 U. S. 
646, 2 Sup. et. 824, 27 L. Ed. 601. 

The court hère recognized the need of a disclaimer to validate the 
patent, and denied thé complainant costs where an invalid claim had 
been found in the patent. Other cases more or less authoritative are 
to the same effect. Smith v. Nichols, 31 Wall. 112, 117, 22 L. Ed. 
566; Sessions v. Romadka, 145 U. S. 29, 41, 12 Sup. Ct. 799, 36 
L. Ed. 609; Burdett v. Estey (C. C.) 19 Blatchf. 1, 7, 3 Fed. 566; 
Coburn v. Schroeder (C. C.) 19 Blatchf. 377, 8 Fed. 519 ; Hake v. 
Brown (C. C.) 37 Fed. 783, 785 ; Draper v. Wattles (C. C.) 81 Fed. 
374; Metallic Ext. Co. v. Brown, 110 Fed. 665, 49 C. C. A. 147; 
Fairbanks v. Stickney, 123 Fed. 79, 59 C. C. A. 209. If there be 
anything to the contrary in National Elec. Co. v. De Forest Tel. 
Co. (C. C.) 140 Fed. 449, 455, it is opposed to the weight of authority. 

For many purposes, however, courts hâve corne to treat the several 
claims in one patent as if they were separate patents. Thus in Game- 
well V. Municipal Signal Co., 77 Fed. 490, 23 C. C. A. 250, it was said: 

"The bill of complaint charged generally infringement, but it in no partic- 
ular indicated what spécial claims were infringed. The answer was equally 
gênerai in its déniais. It also, in gênerai terms and without any spécification, 
averred that a disclaimer was necessary. As the cause proceeded, the com- 
plainants limited their issues to claim 1 of the patent. No other claim was 
submitted to the judgment of the court, or passed on by it." ■ 

The défendant objected to the payment of costs, as no disclaimer 
had been entered. If any claim of the patent was invalid, according 
to the doctrine of O'Reilly v. Morse, the whole patent was invalid 
without a disclaimer, and if a disclaimer was filed the complainant 
lost his costs. The court said : 

"There was nothing on record to show that any claims in the patent needed 
to be disclaimed within the purview of those provisions, and the court had 
not been asked to pass on any claims except the first one, even if it could 
hâve been required to do so merely for a matter of costs." 

The final decree sometimes does not mention the needed disclaimer; 
but it is made necessary by the statute, and, unless it is seasonably 
entered, the complainant may lose the benefit of his otherwise suc- 
cessful litigation. It is proper to notice the disclaimer in the de- 
cree, and to require its filing before the final decree is entered. 

The court has not hère to décide if a défendant, answering to a bill 
of complaint which is specifically limited to certain claims of a pat- 
ent, may set up the invalidity of other claims not "in suit," in order 
to escape the payment of osts. The statutes seem broad enough to 
admit this défense, but the question may be left for décision when it 
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arises. In the case at bar it is enough to hold that where a court 
finds that one daim sued upon is invalid and another claim is valid, 
so that the complainant obtains a decree, he is yet to be deprived of 
costs by force of the statute as interpreted by the courts. 



CHAMBBRLATNB v. AMERICAN lAW BOOK CO. 

(Circuit Court, E. D. New York. August 4, 1908.) 

LiTEKABT Propebtt— Action foe Infeingement of Bights— Pbeliminaet Ir- 

JUNCTION. 

On motion for a prelimlnary injùnction to restrain the further sale 
of volumes of a law cyclopedia eontalning an article written principally 
by complainant, in a form and with annotations whlch it was alleged 
would cause irréparable injury to complainant's réputation as a law 
writer, it appeared that such volumes had aiready been published, copy- 
righted, and extenslvely sold In connection with others of the séries, and 
that complainant had recovered a judgment at law for damages cover- 
Ing, to some extent at least, the same matters, which was under review 
in an appellate court. Held, that the Injùnction should be denied. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Llterary Property, 
§8.] 

In Equity. On motion for preliminary injùnction. 

Frank Harvey Field (Frank Harvey Field, Ernest H. Wells, and 
Howard P. Nash, of counsel), for complainant. 

William B. Haie (Charles N. Judson, of counsel), for défendant. 

CHATFIELD, District Judge. The complainant has filed a bill 
asking for an injùnction with relation to an article published by the 
American Law Book Company in the Cyclopedia of Law & Procédure 
under the head of "Evidence." This article is contained in 17 chap- 
ters, of which 10 are contained in volume 16 of the Cyclopedia, and the 
remaining- seven are contained in volume 17 of that publication. The 
entire article bears the title "Evidence," with a footnote as f ollows : 

"The author and editor of particular sections are indicated in a footnote 
at the beginning of each section. The entire article was revised and edited by 
Charles O. Moore and Wm. Lawrence Clark." 

At the head of chapters 1, 10, and 11 is the title of the chapter, 
with a star referring to a footnote : 

"By Charles F. Chamberlayne. Revised and edited by Wm. Lawrence 
Clark." 

The second, third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, 
twelfth, and thirteenth chapters hâve a star référence as a footnote : 

"By Charles F. Chamberlayne. Revised and edited by Charles CL Moore and 
Wm. Lawrence Clark." 

The fourteenth chapter has a star footnote : 

"By A. S. H. Bristow. Revtsed and edited by Charlea O. Moore and Wm. 

Lawrence Clark." 
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The fifteenth chapter has a footnote : 

"By Hlram Thomas. Revlsed and edlted by Charles O. Moore and Wm. 
Lawrence Clark." 

The sixteenth chapter has a footnote : 

"By Joseph Walker Magrath. Revlsed and edlted by Charles a Moore and 
Wm. Lawrence dark." 

The seventeenth chapter has a footnote: 
"By Charles C. Moore." 

The allégations of the bill are substantially with relation to the mak- 
ing of a contract under which the complainant performed work and 
wrote substantially the greater portion of the article "Evidence." and 
that the défendant, with intent to injure the complainant, and in alleged 
violation of its agreement, caused 4 of the 17 chapters to be written 
by persons other than the complainant, and then printed the entire 
article, consisting of the 17 chapters, in the manner above set forth. 
The complainant allèges that the four chapters written by other per- 
sons contained a différent treatment and différent propositions of law 
from the main portions written by the complainant, and that the pub- 
lication of the four chapters in one gênerai treatise damages the com- 
plainant as a writer and specialist on the law of évidence; that the 
joining of the names of the editors and the additional writers who are 
alleged to be not writers of standard réputation upon the law of évi- 
dence deprives the complainant of crédit which he would otherwise 
obtain, and places him in the class of the other writers, to his injury. 
The complainant further allèges that the article written by him was not 
"revised and edited" any more than the other subjects throughout the 
entire cyclopedia to which no footnotes with relation to revising and 
editing were appended, and that the manner of printing, publishing, and 
circulating not only the large number of volumes already in print, but 
the continued issuance of the volumes in question, has caused and will 
cause great and irréparable damage to the réputation and famé of the 
complainant, who had been advertised as engaged in writing the ar- 
ticle for the purpose of this book. The complainant further recites 
an action previously tried in this court for damages between thèse 
same parties, which was determined in favor of the complainant, and 
asks relief in the form of a permanent injunction as to the first thir- 
teen chapters, and as to so much of the last four chapters as contain 
the complainant's name with others as joint authors, with omission of 
the statement of revising and editing ; and also demands that the Ameri- 
can Law Book Company be required to set forth the true rights and 
standing of the complainant as sole author of the treatise on évidence, 
with a separate statement as to the préparation and writing of the 
last four chapters, and the issuance of those four chapters under a 
separate title, together with the costs of the action, etc. 

The complainant has moved for a temporary injunction pending the 
outcome of the suit, based upon the complaint and affidavits reciting the 
particulars of the above transactions, and the varions détails in which 
he allèges the four chapters written by other persons failed to carry out 
the scheme and theory of the entire article as planned by himself. 
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The contract on which the action at law previously tried was based i& 
also set up, and certain affidavits of publishers, as to custom, are fur- 
nished, to the effect that no publisher or editor is justified in adding 
to or chang-ing- the essential features of a publication of this character. 
A further affidavit is presented by one George W. Kirchwey, Dean of 
Columbia University, to the efifect that préviens to the publication of 
the cyclopedia in question he had never heard of Charles C. Moore, 
William Lawrence Clark, A. S. H. Bristow, Hiram Thomas, or Joseph 
Walker Magrath as writers upon the subject of évidence, that thèse 
gentlemen hâve no réputation as authorities upon that subject, and 
that the manner of printing and compiling the article in question as 
published has caused said Kirchwey in his educational work to treat the 
entire article as a digest and not as a text-book or treatise. The de- 
fendant has answered thèse affidavits by affidavits of some of the same 
publishers, to the efïect that they hâve no knowledge of the methods 
of vi^riting law encyclopedias, and that custom does not control in the 
face of the existence of a definite contract, together with other affi- 
davits, that in work upon encyclopedias of law the revising editors 
make changes, and exclude and include portions of articles in some 
cases without consultation with the authors. Another affidavit by R. 
W. Dumont recites a large portion of the contentions made by the 
défendant in the action at law recently tried in this court, sets up the 
pleadings in a third action previously brought in this court for an in- 
junction prior to the institution or trial of the action at law, which has 
been above referred to. The former action for injunction was based 
upon the publication of the first 10 chapters of the article in volume 16 
of the cyclopedia, and resulted in a déniai of the application for a pre- 
liminary injunction in that suit. This affidavit also recites the corre- 
spondence between the parties, which comprised many of the exhibits 
in the trial of the action at law. The affidavit also includes a copy of 
the order ultimately dismissing the previous application for a perma- 
nent injunction for failure to prosecute the same, and the décision of 
the Appellate Division of the New York Suprême Court, in the First 
Department, in an action brought by one Jones, a law writer, against 
the American Law Book Company. Affidavits of Wm. Lawrence 
Clark, A. S. H. Bristow, Hiram Thomas, and Joseph Walker Magrath, 
and that of Adeline Sessions, stenographer, furnish much of the tes- 
timony and statements upon which the action at law in which damages 
were awarded to the complainant was determined. The affidavit of 
William B. Haie recites the various actions brought by the complain- 
ant against the défendant, and also sets forth from the record of the ac- 
tion at law, the charge of the court, the rendition of a verdict, and 
statements as to the taking of an appeal by writ of error, which is now 
pending in the Circuit Court of Appeals. Upon this record, the issues 
of the proceedings of the action at law, and the ideas of the court with 
référence thereto, are made a part of the présent application for an in- 
junction, and are, as well, urged in opposition to the issuance of such 
an injunction. 

It is difficult to separate the ideas which the court had in deter- 
mining the amount of the former verdict from the questions presented 
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upon this record. The granting of this preliminary injunction would, 
in effect, be a détermination upon the merits of this action, inasmuch 
as the theory of the présent bill in alleging irréparable damage must 
necessarily contemplate a continuing in jury like trespass upon the 
literary property of the défendant in an unpublished manuscript. 
If the complainant is entitled to a preliminary injunction because such 
continuing trespass exists, if the publication be sold in its présent 
form, the court would necessarily be compelled to hold that the same 
continuing trespass would be sufficient to entitle the complainant to 
a permanent injunction upon the issues, inasmuch as the affidavits 
substantially raise questions of law, and no issues of fact seem to be 
involved. The large previous issue of the cyclopedia, the fact that 
it has been copyrighted in its présent form, and the difificulties con- 
nected with the use of the books by those already owning copies, the 
inconvenience to subséquent purchasers and users if the style of the 
bock be changed, or the référence to certain parts or pages be made 
impossible — ail thèse bear against the issuance of an injunction by 
which the publication of the cyclopedia in the same form, so far as 
the subject-matter is concerned, might be interrupted. It is true 
that a partial injunction, requiring the publishers of the cyclopedia 
to alter the form of the headnotes, classifications, and gênerai index, 
might be possible and might afiford Mr. Chamberlayne relief from 
the injuries which this court found upon the trial of the action at 
law, and because of which its verdict was rendered. But the efïect 
of publication and copyrighting has intervened since the trespass con- 
sidered in the previous action, and cannot be satisfactorily determin- 
ed on this motion and at this time. 

There is also a serious dispute of law as to whether the verdict 
rendered for the illégal appropriation of Mr. Chamberlayne's literary 
property, as stated by the court in its verdict to hâve been estimated 
upon an assumption that the publication was to continue in its présent 
form, would prevent any further recovery of damages, if further use 
of the publication were made. That verdict was a détermination of 
the damages suffered by Mr. Chamberlayne up to the time of the 
suit, and was in the nature of exemplary damages, inasmuch as no 
évidence of actual damage had been furnished in the case, and, as 
was said by the court, was estimated up to the time of the verdict, 
with the thought in mind that the company might or might not be 
held in another suit subject to further damage, if additional injury 
should be inflicted. It is apparent that it was not intended to déter- 
mine that $2,500 was ail the damage which could be recovered at 
any time, if it should be subsequently held that the right to further 
damage continued after the rendition of such verdict, after publica- 
tion, and after copyright. Nor was it determined whether or not 
Mr. Chamberlayne had the right to claim additional damage, pro- 
vided the publication should be continued in the same form, and 
provided a court should hold that act actionable. If Mr. Chamber- 
layne can show that because of the former verdict, or for any other 
reason, the jurisdiction of a court of equity is needed in order to 
adjust the equities between the parties, and prevent a wrong that 
cannot be measured in pecuniary damages, that matter can be dis- 
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posed of on final argument of the case after the taking of testimony. 
But no such situation is shown at the présent time, and pending the 
détermination of the appeal from the former judgment, and as well 
pending a hearing upon the testimony which may be offered in this 
suit, it would seem that the sale of so many of'the defendant's books 
as may be disposed of in that interval cannot so add to the injury 
which Mr. Chamberlayne claims to hâve suffered as to entitle him 
now to an injunction stopping the publication and sale 6i the cyclo- 
pedia as a whole, or compelling withdrawal from sale of the par- 
ticular volumes or portions of volumes involved in this action. 
The motion for a preliminary injunction must be denied. 



THB HENDRICK HUDSON. 
(District Court, S. D. New York. April 29, 1908.) 

1. SwippiNG— LiABiLiTT op Vessel Caxjsino Dangerotjs Swells— Injuet to 

VESSELS AT PlEK. 

Vessels using a dock cannot be expected to so manage thelr work as 
to receive extraordinary swells without harm, and a vessel making such 
swells, although navîgated in the usual manner, Is responsible for their 
effeets upon Innocent vessels. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Shipping, S 345. 

Llabillty of vessel for Injuries caused by création of swell, see note to 
The Asbury Park, 78 C. 0. A. 3.] 

2, Same. 

A steamship passing up the Hudson river at her usual speed of 16 
miles an hour, and creating such swells on passing a pier that men nn- 
loading scows thereat were obliged to stop work for fear of being knock- 
ed overboard, lieM liable for injury caused thereby to one scow lying 
nearest to the shore, with little water under her and partly loaded with 
stone, by being pounded on the bottom with such force as to start her 
seams. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 44, Shipping, i 345.] 

In Admiralty. 

Foley & Martin, for libellant. 

Olcott, Gruber, Bonynge & McManus and Harrington Putnam, 
for claimant. 

ADAMS, District Judge. Edward Reilly, the owner of the scow 
Prosperity, brought this action to recover the damages alleged to 
hâve been caused by the swells of the steamboat Hendrick Hudson, 
while passing the scow, then discharging a portion of her load of 
stone, at the foot of 158th street, North River, on the 13th day of 
August, 1907. It was alleged by the libellant that the scow was in 
ail respects strong and seaworthy, was properly moored, and that the 
steamer when going up the river at an excessive and dangerous rate 
of speed, caused great suction and extraordinary swells which lifted 
the scow and ca'used her to strike violently against the bottom of the 
river and the dock where she lay, whereby the seams of the scow 
were opened and she was otherwise seriously damaged. Faults were 
alleged: (1) in proceeding at a high and dangerous rate of speed. 
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(2) in passing too close to the Prosperity, (3) in not stopping or slow- 
ing down when passing craft moored along the shore, (4) in failing 
to appreciate the reasonable effect of her speed and motion through 
the water at the place and (5) in failing to take reasonable précau- 
tions to avoid such an occurrence as described. 

The answer of the steamer required proof as to the ownership of 
the scow, denied that she was staunch and seaworthy and alleged on 
the contrary that she was old, rotten, leaky and unseaworthy, required 
proof of her location, denied that she was properly moored, denied 
that the steamer passed the location described at an excessive and 
dangerous rate of speed, denied that she caused extraordinary swells 
or that any from the steamer caused the scow to strike violently against 
the bottom or the dock where she lay, whereby her seams were opened, 
or that she was thereby damaged; the answer alleged that the scow, 
in addition to being rotten and unseaworthy, was negligently and im- 
properly fastened and that the place where she lay was not a proper 
or safe place for the scow to be moored or fastened; it was further 
alleged that the steamer passed the place at a reasonable speed and 
in a careful and proper manner and in such a way as to do no dam- 
age to boats which she passed, or which were properly moored or 
fastened at the docks, and that the scow was damaged through nég- 
ligence on the libellant's part. 

The testimony shows that the boat was about 10 years of âge and 
in good condition. Her usual spring overhauling had been somewhat 
delayed and nothing had been donc in the way of caulking and over- 
hauling since November, 1906 ; but before she encountered the swells^ 
which are the subject of this action, she leaked so little that it was 
unnecessary to pump her daily. By a survey, held on the 20th of 
August, following the accident, it was found that the oakum had 
worked out of the sides, ends and bottom and the scow was leaking 
badly. 

The Prosperity was a rectangular wooden scow with a level deck 
and vertical sides with inclined overhanging ends, rising on a sloping 
angle from a flat bottom. She was about 100 feet long, 31 feet beam, 
with 10 feet depth of hold. Her whole load was carried on deck 
and kept in place by bulkheads at each end, forming a cargo box 
about 75 feet long and 29 feet inside width. Her ordinary load was 
from 470 to 500 yards, weighing about 500 gross tons. On this oc- 
casion she was loaded with a cargo of about 380 yards of broken 
stone of which 100 yards were to be delivered at 158th street. When 
she reached there, she was at first placed on the outside of a sand scow 
lying fastened to the south side of the wharf and remained there for 
several days, probably the 8th, 9th and lOth of August. On the llth, 
she was moved around to the north side, where she lay through the 
night outside of another barge, and she obtained a discharging berth 
the next morning by lying in a diagonal position, her bow in toward 
the shore and the stern outside of another barge. The tidal current 
commenced to run flood about 5 o'clock. She was thus made fast 
and commenced discharging, and was only partially finished when the 
accident happened. There were 5 other vessels fastened to the pier 
at the time. 
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The wharf was a solid structure toward the shore but supported 
by piles on the outer end for about half its length. There was no 
bulkhead. The river bottom gradually shelved as it neared the shore 
and there was very httle water over the bottom there at low tide. 
At the time of this accident it appears by the records of the city dock 
department, and this pier belonged to the city, that immediately next 
to the pier there were depths varying from 1 foot at the top of the 
mud, which covered the bottom, nearly inshore, to 31 feet at the end 
of the wharf. Such depth increased outward from the shore, shght- 
ly at the inner part, but quite noticeably, to 43 feet, at a point op- 
posite the end of the wharf. The first berth, the outside one, covered 
a space of about 100 feet and at the inner end, there was a depth of 
15 feet next to the wharf and 16 feet about 25 feet out therefrom. 
It was in this instance occupied by the barge Bourne No. 3. The next 
berth, partly occupied by the Prosperity, was largely over ground, 
which was intended to be dredged out for the purpose of making an- 
other berth but at the time was in the original condition. It com- 
menced with the said respective depths of 15 and 16 feet and ran at" 
the inner end, 100 feet nearer the shore line to 2 and 3 feet. The rise 
and fall of the tide was about 41/2 feet, so that at high tide, 11 o'clock, 
there would be over the respective points of the inner berth at the 
outer end 63/^ and 71/2 feet, according to the depths given. The mas- 
ter of the Prosperity said, however, that when he went to the berth, 
his boat was drawing 9 feet amidships. He could not give the depths 
elsewhere but said that probably she drew Y^^ feet at the bow, the 
inner end ; that he went into the berth, about 7 :15 o'clock and shortly 
afterward by sounding with a pôle he found 8 or 9 feet under his 
bow, distant about 40 feet from a place farther in tovi^ard shore where 
he found 4 feet; that he had plenty of water when he went there. 
Under this very conflicting testimony, it is impossible to reach any 
definite conclusion as to the depth of water in which the boat was 
lying. That she was there in the position described, however, is shown 
by the statements of other witnesses, particularly from the Bourne 
No. 3, but it does not appear from any testimony except her own mas- 
ter's that she pounded on the bottom. There was apparently enough 
water to float her when she was pulled into the position in which she 
lay, and the depths given by the city engineer's diagram must be dis- 
regarded. The account of the depths of water where she lay given by 
the master of the vessel is not entirely consistent or satisfactory but 
when it is considered that she was seen by other witnesses to be seri- 
ously affected by the swells of the Hudson, I think that must be deem- 
ed conclusive. The Prosperity was the only one of the several boats 
lying at the pier which claimed to hâve received injury at the time 
but that is explained by her location at a place where she was sub- 
jected to being raised by the swells, and when the water, or some por- 
tion of it, being taken from under her by the suction. It was said by 
the libellant's witnesses that the swells were 6 to 8 feet high, but that 
cannot be credited as such waves would hâve gone over the wharf 
and there is no évidence to show that such a state of affairs existed. 
The height of the waves was doubtless considerably less than the 
estimate but the évidence is sufficient to establish that dangerous ones 
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were created and that the barge suffered f rom them by being pounded 
on the bottom, surged back and forth, with some slight damage from 
contact with the pier, and her hnes stretched, notwithstanding any 
obstruction which might hâve been offered by the wharf or the out- 
side boat. 

The testimony of Mr. Kirby was particularly relied upon by the 
claimant, who said he observed that the swells of the Hudson scarcely 
moved boats lying at the pier. This witness was a very compétent 
naval architect, who designed the Hudson for speed and with a view 
of creating the least swells possible and doubtless was successful in 
a degree in the latter respect. He certainly was as to speed, because 
it appeared that the Hudson ordinarily made at least 16 miles an hour, 
as she was doing in this instance, notwithstanding stoppages at vari- 
ous landings on the river. He was called as a witness after having 
made certain observations on the 17th of October, 1907, when he 
measured the height of the swells the steamer made at the pier and 
he said that they were "exactly eight inches." They were much higher 
than that in this case, sufficiently so to be dangerous to a vessel lying 
as the Prosperity was, with not very much water under her. Mr. 
Kirby also said that the people working on (at) the pier paid no at- 
tention to the waves made the day he took his observations. The tes- 
timony of the men working on the Bourne No. 3 was that when the 
swells from the Hudson came in on the 12th of August, they were 
obliged to stop working for fear they would be knocked overboard, 
a very différent state of afïairs from that which existed when Mr. 
Kirby ascertained his facts. 

It is urged that the Hudson was operated in a reasonable everyday 
manner, the same as in the last two seasons of 1906 and 1907, upon 
the same time schedule as had been long used by the steamers of the 
line and no accident followed, and liability should not resuit from the 
accident in this case as the Prosperity was placed in a precarious posi- 
tion and she was the only vessel at the wharf claiming to hâve re- 
ceived any in jury from the swells on this occasion. It does not ap- 
pear, however, that such opération was not attended by the création 
of dangerous swells but rather the contrary. It is true that the 
Prosperity's position was somewhat différent from that of the other 
boats at the pier but it was necessarily so taking the facilities for dis- 
charging there into considération. It can not be expected that vessels 
will so manage their work, as to receive extraordinary swells without 
harm. The vessel making such swells is responsible for their effects 
upon innocent vessels. 

The case of The Daniel Drew, 13 Blatchf. 523, Fed. Cas. No. 3,565, 
cited by the claimant, can not now be regarded as an authority for a 
différent rule. The more récent authorities (The Drew [D. C] 23 
Fed. 853; The Majestic, 48 Fed. 730, 1 C. C. A. 78; The Asbury 
Park [D. C] 138 Fed. 617, affirmed 142 Fed. 1037, 71 C. C. A. 684; 
Id. [D. C] 138 Fed. 935 ; Id. [D. C] 144 Fed. 553 ; The Hendrick 
Hudson [decided February 28, 1908] 159 Fed. 581) impose a greater 
degree of care upon vessels which cause swells than was required in 
the Drew Case. 

Decree for the libellant, with an order of référence. 
163 F.— 55 
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HEFNER V. AMERICAN TUBE & STAMPING CO. 

(District Court, S. D. New York. May 28, 1908.) 

CoEPOBATiONS— Service on Nonp.esident Cobpokation — Résident Sales 
Agent. 

A sales agent, acting in New York for a foreign corporation, Is not 
a person upon whom process can be served In a suit In which the cor- 
poration is sought to be held liable as consignée of a cargo to be delivered 
in another state. In a transaction with which such agent had no connec- 
tion. 

[Ed. Note. — Service on foreign corporations, see notes to Eldred v. 
American Palace Car Co., 45 G. C. A. 3 ; Cella Commission Go. v. Bohlln- 
ger, 78 C. C. A. 473.] 

In Admiralty. On motion to set aside service. 

Peter S. Carter, for libellant. 
Hastings & Gleason, for respondent. 

ADAMS, District Judge. This action was brought by Henry Hef- 
ner, as master and owner of the barge Elizabeth H. Gross, to recover 
from The American Tube & Stamping Company the freight and de- 
murrage alleged to be due by reason of the failure of the respondent 
to fulfil its contract made with the libellant to pay the amount, $334.93, 
agreed upon as in compromise and in settlement of the claim arising 
from the said failure in the delivery of the cargo at Bridgeport, Con- 
necticut, after transporting it from St. George, Staten Island. 

Upon the libel being filed process was duly issued and delivered to 
the marshal, who on the 19th of May, 1908, filed bis return alleging: 

"I hereby certify, That on the 14th day of May, 1908, at the City of New 
York, in my district, I served the withîn citation upon the within-named 
respondent The American Tube and Stamping Company by exhibiting to 
George Damerel, as N. Y. Sales Agent of said Company at #100 Broadway, 
N. Y. the within original, and at the same time leaving with him a copy 
thereof." 

The process was returnable on the said 19th of May, and when 
called, the respondent filed a spécial appearance objecting to the ju- 
risdiction of the court and moved to set aside "the attempted service 
of the citation." 

The question presented is whether the service described in the mar- 
shal's return is sufficient to authorize a rétention of the action. 

The respondent also filed an afïîdavit dated May 18, 1908, alleging 
as follows: 

"George Damerel being duly swom, déposes and says that he now Is and 
was at ail times hereinafter stated an employée of the American Tube and 
Stamping Company and that he is not now and never has been a director or 
officer of The American Tube and Stamping Company and that his sole 
connection therewith has been that of employée. 

That on the 14th day of May, 1908, déponent was served with the citation 
or paper hereto annexed. 

That on the 14th day of May when the said paper was attempted to be 
served upon déponent, déponent informed the person who attempted to 
make such senàce that he had no authority to accept any papers on behalf 
of The American Tube and Stamping Company and that he refused to nc- 
cept the said paper and the paper was allowed to fall on the floor and 
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the person who attempted to make such service left the office, the sald 
paper still remaining on the floor." 

The libellant filed an opposing affidavit, dated May 21, 1908, alleg- 
ing as follows : 

"Peter S. Carter, being duly swom, déposes and says: That he Is the 
proctor of record for the above libellant; that, he bas read the affidavit 
of George Damerel herein, asserting that he Is neither a director or officer, 
but an employée of the respondent eompany, but does not state what bis 
duties are as such employée, and that being the case it Is presumed In 
lavr that as he is known as 'N. Y. Manager' (as set forth below) he performs 
the duties as such ; and that the above assertion of the said Damerel bas 
no bearing upon tbis service, as it Is not necessary even under the Code of 
Civil Procédure for a i)erson to be either a director or offlcer, but that an 
employée, to wit: the managing agent, can be served, and that the décisions 
show that employées, not known as managing agents, but performing duties 
coming under the désignation of managing agent, from the nature of their 
duties can be served; and the décisions of the United States Courts show 
that any person performing any responsible duties is a proper person to be 
served. 

Déponent further says: That the respondent eompany 's name is inserted 
in 'The Trow (formerly Wilson's) Co-partnership and Corporation Directory 
of the Boroughs of Manhattan and The Bronx, City of New York,' ptlblished 
March, 1904, under the following title: 'Am. Tube & Stamping Co. (Bridge- 
port, et.) (George Damerel, N. T. Manager), 2S8 B'way;' and In the same 
Directory for lik)7 and 1908 the respondent company's name appears the 
same way, excepting the address which is '100 B'way' (the Dlrectories for 
1905 and 1906 not being seen by déponent). And In the 'Téléphone Directory, 
issued February Ist, 1908, the respondent's name appears as follows: 'Amer. 
Tube & Stamping Co. 100 Bway. 1370 Rector.' 

Déponent further says: That before the flling of the libel or the service 
of the citation by the Marshal, he wrote to the Secretary of the State of 
New York to ascertain if any person had been designated, in accordance 
with Section 432 of the Code of Civil Procédure of the State of New York, to 
accept service of papers on behalf of the respondent, and in reply déponent 
recelved from John S. Whalen, Esq., Secretary of State, of the State of 
New York, a letter stating: 'I flnd no such désignation by said corporation 
on file in tbis office,' which letter déponent annexes to tbis affidavit and 
makes the same a part hereof. 

Déponent further says: That the citation served on said George Damerel 
was properly served for the reason herein above stated, and that bis du- 
ties in said respondent corporation are such as are performed by persons 
classed under the désignation of 'managing agent' ; and tbat under the 
United States décisions the service was proper, regardless of the désignation 
'managing agent,' or those coming under that désignation. That accompany- 
Ing this affidavit is deponent's 'Mémorandum on Behalf of the Libellant,' 
giving the United States décisions and the State of New York décisions, bear- 
ing out deponent's contention. 

Déponent, therefore, prays that the application to dismiss the citation 
on the grounds that the said George Damerel Is not the proper person on 
whom the citation should be served, as he does not represent the respondent, 
be denled, and the respondent dlrected to appear and auswer the libel." 

It appears from the libel that the cargo of the boat was shipped at 
St. George under a contract made with the Robinson, Baxter, Dissos- 
way Towing and Transportation Company of the Borough of Manhat- 
tan, for transportation and delivery to the respondent at Bridgeport, 
and the cause of action arises out of a breach of the contract of de- 
livery, the respondent being the consignée. 

I fail to see how the court obtained jurisdiction of the matter. The 
return shows that the person upon whom the citation was served was 
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the "sales agent" of the respondent, without apparent authority ta 
otherwise represent it and without connection of any kind with this 
transaction. To bring a foreign corporation hère to défend an action 
of this character seems to me to be without warrant. It is urged 
that the respondent has not complied with certain New York Statutes 
relating to the proof to be filed before a certificate of incorporation is 
granted, the payment of a license tax, and the ability to sue (Laws N. Y. 
1895, p. 450, c. 673, § 16; Laws 1901, p. 1365, c. 558, § 181; Code 
Civ. Proc. N. Y. § 1779), but it does not appear how such fact aids 
the libellant. 
The respondent's motion is granted. 



ELDER DBMPSTER S. S. CO., Limited, v. BARN LINE S. S. OO. 
(District Court, S. D. New York. May 16, 1908.) 

Shippino — Lay Dats—Bispatch Money. 

Where by the terms of a cliarter party the lay days for dlscharglng 
were to commence 24 hours after the vessel's entry' at the custom liouse, 
but both parties were ready and the discharge commenced Immediately 
after her entry, for the pxirpose of Computing dispatch money earned 
under the charter the lay days commenced at the tlme the discharge 
aetually begun. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 44, Shlpping, §§ 590- 
592.] 

In Admiralty. 

Ralph J. M. Bullowa, for libellant. 
Horace L,. Cheney, for respondent. 

ADAMS, District Judge. This action was brought by the Elder 
Dempster Steamship Company, Ltd., against the Earn Line Steamship 
Company to recover the sum of $101.70, alleged to be due by reason 
of an excess déduction of that sum by the respondent as despatch 
money. The respondent excepted to the hbel on the ground that it 
did not State a cause of action. 

The Hbel alleged: 

"Third: On or about the 2Gth day of November, 1907, In the City of New 
York, a charter party in writing was concluded between Daniel Bacon, agent 
for the libellant and the Earn Line Steamship Company. Said charter party 
provided for the freighting and chartering of the Steamship Memnon or sub- 
stltute for the carriage of a cargo of coal from the port of Philadelphla, or 
Baltimore, or Newport News to Havana, Cuba. 

Said charter party contained among other clauses the following: 

'5. It is agreed that the lay days for loading and discharging shall be as 
follows, steamer to take her turn in loading, as customary, and cargo to be 
loaded with customary despatch. 

Consignées to receive cargo at port of discharge at the rate of not less than 
400 tons of coal per running day, Sundays and Inégal Holidays excepted. L«ay 
days at port of diseharge to commence twenty four hours after Steamer'a 
entry at Custom House, and steamer to work at night, if required. 

6. Steamer to pay charterers or tlieir agents despateh money at the rate of 
flve cents United States gold per net register ton per day for each lay day 
not used at disscharging port 
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7. AIso, that for each and every day's détention by default of said party 
of the second part, or Agent, ten cents U. S. gold per net register ton per day, 
day by day, shall be pald by said party of the second part, or Agent, to tlie 
said party of the first part, or Agent.' 

A copy of said charter party Is hereby referred to, marked 'Exhibit A' and 
Is made part hereof. 

Fourth: Thereafter the Steamship AdonI was substituted in place of the 
Memnon and loaded 4633 tons ôf coal in accordance with the provisions of 
the aforesaid charter party and proceeded to the port of Havana and arrived 
at said port on the 27th day of December at 8:30 A, M. and was entered at 
the Custom House and commenced to discharge her cargo on December 27th, 
1907 at 10 A. M. and completed the discharge of the cargo on the 31st day 
of December at 3 P. M. 

Fifth: The discharge of the Adonl oceupied in ail 3 working days and 5 
hours. 

Sixth: The respondent, under the provisions of the Charter party afore- 
said was entltled to 11 working days and 14 hours for the discharge of the 
cargo of coal and was entltled to $101.70 despatch money for each day not 
oceupied in the discharge of cargo. 

Seventh: The respondent, In making payment of freight deducted $953.44 
for 9 days and 9 hours despatch money instead of $851.74 for 8 days and 9 
hours despatch money which respondent was entltled to deduct, making an 
over déduction of $101.70 which bas been demanded of the respondent and 
payment of the same has been refused." 

It appears that 3 days and 5 hours were oceupied in discharging, 
The charterer was entitled to 11 da)'s and 14 hours for that purpose 
and the respondent in paying freight deducted 9 days and 9 hours. 
The libellant claims that it was entitled to deduct for 8 days and 5 
hours only. 

The contract provided that lay days should commence 24 hours after 
the steamer's entry at the Custom House, if required. The respond- 
ent contends that the lay days commenced, therefore, on December 
28th at 10 a. m. The libellant contends that while the charterer was 
not obliged to commence unloading on December 27, yet as it actually 
did commence on that day, it must be considered as a lay day. 

The libellant's view seems to be correct and sustained by the au- 
thorities— The Cyprus (C. C.) 20 Fed. 144; The Katy, L. R. Prob. 
Div. 1895, 56 ; Leary v. Talbot (C. C. Appeals, 2d Circuit, April 14, 
1908) 160 Fed. 914. In the latter case, it was said: 

"The vessel reported on October 17 at 11 A. M. and under the rule, the 
charterers were entitled to one full calendar day in which to furnish a berth, 
which would hâve given them untll the morning of October 19, a calendar 
day extending from midnight to midnight. Laws N. Y. 1892, p. 1491, c. 677, § 
27. In point of fact the discharge began on the morning of October 18, so that 
lay days should be calculated from that time. * * ♦ " 

A contrary view seems to hâve been taken in Earn Line Steamship 
Co. V. Ennis (D. C.) 157 Fed. 941, but no authorities are cited there, 
and it seems to me that those cited above should be followed. One 
lay day was, therefore, not used and it results that the despatch money 
sought to be recovered belongs properly to the libellant and should be 
allowed. 

The exception is ovcrruled. 
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MILLER V. AHRENS et aï. 

(Circuit Court, N. D. West Virginia. September 3, 1908.) 

No. 583. 

L Paetnership — FiBM Real Estate — Qtjii;ting Title— Suit to Set Aside 
Deeds— Parties. 

A tract of land eonveyed to two or more persons as Indlvlduals Is not 
held by them as a partnership, but as tenants in eommon ; and the fact 
of an agreement between them to hold and use the land as a partnership 
does not render it neeessary that a suit to set aslde the couveyance to 
them should be brought against them as partners. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnership, §§ 
104, 105.] 
2. WiLLS — Devise to Ohuech Corporation— Validity—Statutoet Restric- 
tion—Public PoLicT— Ratification— EsTOPPEL. 

A devise to a church corporation of real estate which It was prohibited 
from taking or holding by the lavvs of the state was invalld and void as 
against public policy, and no act of ratification by a person adversely in- 
tercsted could estop him from contesting Its valldity, or render it en- 
forceable in the courts. 

8. Same— Nature and Eléments— Préjudice to Person Setting up Estop- 

PEL. 

A testator devlsed lands In another state to a trustée for a church 
corporation, which devise was vold under the laws of the state where 
the land was sltuated. An heir at law commenced a suit to set aside the 
will, and pending such suit the trustée who had sold certain of the lands 
to défendants deposited the proceeds In court. Complalnant's niother, 
who was residuary legatee and devisee under the will, was not a party 
to such suit, but, a settlement havlng been agreed upon between the 
trustée and the contestant, she and complalnant, who had at the tlme 
no Knowledge of the Invalldity of the devise, were Induced to join In a 
pétition asking that the will and the devise be sustalned, and the pro- 
ceeds of the lands distributed, in the belief that they had no Interest in 
such prooeeds. Held, that the joinlng in such pétition dld not estop them 
from maintaining a suit to recover the lands under the residuary devise 
as against défendants, who were in no manner Influenced or prejudlced 
thereby. 

4. Beligious Societies — Capacity to Acquire and Hold Propertt — West 

Virginia Statutb. 

The statute of West Virginia (Code 1906, §§ 2606, 2613) which prohlbits 
any church organization from taking or holding real estate, except to an 
amount, and for the spécifie purposes enumeruted, cannot be evaded by 
devlsing real estate to a trustée for a church to be by him sold for Its 
beneflt, and the fact that the trustée has by a sale converted the realty 
Into personalty will not validate the trust, or render It enforceable in 
equity. 

5. Taxation — Forfbituee of Land— Pailurb to List Land. 

Lessees of land in West Virginia, who, while in possession under such 
lease, obtained a conveyance of the land to themselves from a trustée to 
whom a vold devise of the same was made by the lessor, and caused the 
title to be transf erred to thelr names on the record, and who did not af ter 
the death of the lessor attorn to the true owners for the rent, cannot in- 
voke the state statute forfeltlng the land to the state because not en- 
tered on the land books and assessed In the name of the true owner dur- 
Ing a period of flve years, in a suit for the cancellation of thelr deed to 
defeat the title of such owner, to whose beneflt the payment of taxes by 
them Inured. 

[Ed. Note. — Porfeitupe for nonpayment, see note to Read v. Dingess, 8 
C. C. A. 401.] 
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8. BsTOPPEL— "Equitable Estoppel." 

Equitable estoppel is the effect of the voluntary conduct of a party 
wbereby he Is absolutely precluded from asserting rights, either of prop- 
erty, contract, or remedy, as against another person who lias in good 
faith relied upon sueh conduct, and bas been led thereby to change bis 
condition for the worse [citing Words & Phrases, vol. 3, p. 2498]. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 19, Estoppel, §§ 121- 
124.] 

7. WoBDS AND Phrases— "Estoppel." 

To constitute an estoppel the following éléments are essential: (1) 
There must be conduct, acts, language, or silence amounting to a repré- 
sentation or a concealment of material facts. (2) Thèse facts must be 
known to the party estopped at the tlme of bis said conduct, or, at least, 
the clreumstances must be such that knowledge of them is necessarily 
imputed to him. (3) The truth concerning thèse facts must be unknown 
to the other party claiming the beneflt of the estoppel at the tlme such 
conduct was doue, and at the tlme when it was acted upon by him. (4) 
The conduct must be done with the Intention, or, at least, with the ex- 
pectation, that it would be acted upon by the other party, or under such 
clreumstances that is both natural and probable that it will be so acted 
upon. (5) The conduct must be relied upon by the other party, and, thus 
relying, he must be led to act upon it. (6) Ile must, in fact, act upon it 
in sueh a manner as to change bis position for the worse [quoting Words 
& Phrases, vol. 3, p. 2408]. 

8. S AME— "Estoppel in Pais." 

The doctrine of estoppel in pais bas no application where everything 
is equally known to both parties or the party sought to be estopped was 
Ignorant of the facts ont of whlch his rights sprung, or where the other 
partv was influenced by the acts pleaded as an estoppel [quoting Words 
& Phrases, vol. 3, p. 2500]. 

9. Same— "Ratification." 

Ratification présumes the existence of knowledge of ail the facts, and 
one not informed of the whole transaction is not in a position to ratlfy 
the saine [quoting Words & Phrases, vol. 7, p. 5930]. 

In Equity. On demurrer to amended bill. 

On January 9, 1907, a written opinion was iiled In this cause overruling 
défendants' demurrers to the original bill and bill of revivor, nnd requiring 
défendants to answer. This opinion will be found in 150 Ped. 644, and fully 
sets forth the facts as presented by the original bill. On April 4, 1907, the 
défendants filed their joint and separate answer to the original bill and bill 
of revivor, in which they admit that Frederick Fickey, ,Tr., was the owner In 
his lifetime of the 350 acres of land in Ritchie county; that he made the 
oil and gas lease thereof to défendant Ahrens as charged. They allège that 
said lease was taken by Ahrens on behalf of a mining partnership composed 
of himseif, James B. Ross, Henry W. Odell, George W. Sill, now deceased, and 
Curtis S. Barrett, operatlng a large nuinber of sljnilar leases under the name 
of the Oairo Oil Company; that such partners as such company drilled sundry 
wells which produced and some still produce oil in paying quantities, and it 
is insisted that défendants are not sued as a partnership under the firm name 
of the Cairo Oil Company. The death of Fickey testate, as charged, is ad- 
mitted; also that his will was probated in Baltimore city, Md., and in Ran- 
dolph county, W. Va., and that thereby he devised and bequeathed to his sister 
Ann R. Miller the residuum of his estate, and that such clause would ordina- 
rily entitle her to ail his property not disposed of, but it Is insisted that such 
cannot be so in this case for reasons stated. They admit that this will of 
Fickey's devised this tract of land to Woods, trustée, in trust to sell and pay 
the proceeds thereof to the Fitst Spirituallst Church of Baltimore; that 
Woods, as trustée, did sell and by deed conveyed said land to Ahrens and 
such deed was duly recorded in Ritchie county ; that afterwards Ahrens sold 
an undivided three-fourths interest therein to Ross, Odell, Sill, and Barrett, 
and conveyed the same to them by deeds duly recorded. It Is charged that 
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the purchase from Woods was made by Ahrens, and hls conveyances to 
Ross, Odell, Sill, and Barrett were executed for the purpose of carrying ont 
the projects of said mining partnership to whlch the same now belongs. It is 
charged that the First Spiritualist Church of Baltimore is a Maryland cor- 
poration, and, on information and belief, it is denied that it is a religions 
dénomination, or seelis to teach or spread the gospel of religion, and that the 
devise in its favor to Woods, trustée, was contrary to the laws of this state, 
or that Ann R, Miller under the residuary clause was entitled to this land. 
They admit they are claiming title in fee to this land, and are appropriating 
ail the oil prodneed therefrom and in excess of what they would be entitled 
to under the oil lease from Pickey, They deny plaintifC's right to any part of 
the oil and gas prodneed, and refuse to discover how much of such oil and 
gas has been produced until right in plaintiffi is legally established. They 
admit Ann R. Miller to be dead, but deny that she made a will, and deny 
plalntiff's right to institute suit as devisee. They admit death of Sill and that 
by his will he gave control of ail gas and oil properties in which he was in- 
terested to his executors named as défendants. They admit that they are 
refusing to pay any royalties under the lease or in any way recognizing 
plalntiff's right to any part of the oil and gas, and charge that she is 
estopped, despite the iilegality of said devise to Woods and of his deed to 
Ahrens, under the Constitution and laws of this state, to set up any such 
daim for that, they charge, Ifickey was survived by two sisters, Sarah Eliza- 
beth Hopkins and said Ann R. Miller, mother of the plaintiff; that the former, 
after Pickey's death, filed her pétition and caveat in the Maryland probate 
court contesting said will and seeking to revolie Woods' letters testamentary ; 
that Woods flled his answer to this pétition, denying its allégations, to which 
answer the petltioner, Sarah Elizabeth Hopkins, filed a replication, and such 
proceedings were had tliat the issue .joined was sent to the superior court 
of Baltimore to be tried by jury ; that prior to this time Woods had flled 
his pétition In the circuit court of Baltimore city alleging Fickey's death, 
his will, and the probate and recordation thereof, his appointment thereunder 
as sole trustée to sell lands in West Virginia, ineluding the 350-acre tract in 
controversy, make conveyances thereof, eollect the proceeds and pay over 
the same to said Spiritualist Church; that he had sold the 350 acres to Ah- 
rens for $7,000, subject to the oil lease, and asking such court to advise 
and direct him in the administration of said trust; that said court by order 
of May 26, 1899, assumed jurisdiction and confirmed said sale to Ahrens ; that 
Woods flled in s<iid court his report of sale of said lands, alleging himself 
to be ready to distribute the proceeds, but, inasmuch as said First Spiritual- 
ist Church was a religious sect which had not reeeived the sanction of the 
Législature to accept said gift, asking to be allowed to pay into court the 
fund until such législative sanction could be obtained. It is then charged 
that this court referred Woods' account to an auditor, who ascertained a bal- 
ance from sale of lands of $40,592.62, which included the $7,000 arising from 
the sale of the 350 acres in controversy to Ahrens, and the amount to be dis- 
tributed to the church was permitted to be paid into the registry of tlie court 
to await the Legislature's sanction and until the court's furthor order. De- 
fendants then charge that on May 23, 1901, while the pétition and caveat of 
Sarah Elizabeth Hopkins was pending in the superior court of Baltimore 
awaiting a trial of the issue by jury, and while the proceeds of the sale of 
lands, ineluding the $7,000 arising from the sale of the 350-acre tract, were in 
the registry of the said circuit court, the said two sisters, Sarah Elizabeth 
Hopkins and Ann R. Miller, and the First Spiritualist Churcli of Baltmore, 
filed their pétition in said circuit court of Baltimore, by which they shovi'ed 
to the court that the church was devisee under the will of Fickey and as 
such was entitled to the money arising from thèse sales of lands exceeding 
$40,000, the pendency of such caveat, the issues to be tried by jury arising 
thereout ; that thèse two sisters were sole heirs at law of Ficliey ; that they 
were desirous that the will and the devise to the church be sustalned inas- 
much as the church was willing to pay $17,500 to Sarah Elizabeth IJopkins, 
who reeeived little by the will, and asked that $17,500 be paid to tiie said 
church or to Charles R. Sehirni, its attorney, to the end that the will might 
be established and the devise to the church be confirmed; that, In accord 
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with the prayer of thls pétition, It was ordered by this circuit court of Balti- 
more City that said sum of $17,500 be pald to Sehirm, the church's attorney, 
eut of the moneys held In the cause, and this sum was immediately pald to 
Sarah Elizabeth Hopkins by said Schlrm in accordance with the prayer of 
said pétition, and that by the payment thereof under the circumstances afore- 
said the said Ann R. Miller ratifled, approved, and conflrmed the devise to 
Woods, trustée, for the purposes of the trust set forth In Plckey's will. It is 
then charged that on May 25, 1601, a final order was entered upon the péti- 
tion and caveat of Sarah Elizabeth Hopkins, by which the probate of the 
wlU was confirmed by consent of the church and the two sisters, by reason 
of ail which It is alleged that plaintiflf is estopped from assailing or ques- 
tioning the validity of the devise and conveyance of, or distribution of, the 
proceeds of sales of said lands. 

It is then alleged that plaintiff bas no right to maintaln this suit, for 
the said 350 acres of land has net been upon the land books of Ritchie coun- 
ty in either the names of Ann R. Miller or Mary Virginia Miller for flve 
successive years since 1898 and assessed with taxes, and that, therefore, 
plaintiff's title is forfeited and vested in the state. Records of the proceed- 
ings referred to from the orphans' and circuit courts of Baltimore city are 
flled as exhibits with this answer. On May 6, 1907, the plaintiff flled excep- 
tions to this answer relatlng to ail allégations therein touching the mining 
partnership alleged to exist or to hâve existed between the défendants; to 
the allégations that Ahrens purchased the 350 acres of land for and on be- 
half of this partnership; to ail allégations charging ratification of the devise 
to Woods, trustée, for the benefit of the church, and claiming estoppel to 
deny its validity and to ail allégations charging forfeiture of the land. In 
August following she, by leave, flled an amended bill In the nature of a spé- 
cial replication to the answer of the défendants, in which she charges: That 
the mining lease of Fickey was made to Ahrens personally, and net to any 
copartnershlp. That none of the défendants are designated or described as co- 
partners In any of the deeds assalled, nor is the Oairo Oil Company mentlon- 
ed or referred to therein. That long after the défendants had acquired claim 
of title and long after Ahrens had pald the purchase price to AVoods, trus- 
tée, Sarah Elizabeth Hopkins did flle caveat and pétition in the orphans' 
court of Baltimore to annul the order probating Fickey's will on the grounds 
of mental incapacity of, and undue influence over, testator and détective exé- 
cution of the will itself. That Woods, trustée, answered this pétition, and is- 
sues were framed and sent to the superior court of Baltimore for trial by 
jury. That thèse issues were (1) whether Fickey was of sound mind and ca- 
pable of executlng the will ; (2) whether the paper writing probated was 
executed by him as, and for, his last will and testament; (3) whether it was 
procured to be executed by him through fraud ; and (4) whether Its exécu- 
tion was procured by undue influence over him. That in the trial of thèse 
Issues the court directed Sarah E. Hopkins to be plaintiff and Woods, exéc- 
uter, to be défendant. That neither the plaintiff nor her mother, Ann R. 
Miller, were party to, or represented by counsel in, the controversy at any 
time. That during trial Sarah B. Hopkins and her counsel and the counsel 
for Woods and the church agreed to compromise the contest, and she, Mrs. 
Hopkins, agreed thereby to dismiss her pétition and consented to aceept $17,- 
500 as payment tberefor. That thereupon Charles R. Sehirm, président of 
the church and one of counsel for Woods, trustée and executor, with other 
counsel for Woods and the church, prepared a pétition in the names of Sarah 
Elizabeth Hopkins, Ann R. Miller, the First Splrltualist Church of Balti- 
more, addressed to the circuit court of Baltimore, praylng said court to order 
$17,500 out of the $40,000 standing to the crédit of said church in said court 
to be pald to Sehirm, alleging the petitioners, including Ann R. Miller, to be 
deslrous that the will and devise to the church be sustained, which pétition 
they procured plaintiflC and her mother to sign and flle in said circuit court. 
That plaintiff and her mother did not désire said devise to be sustained. No 
order sustaining It was entered by said court. It had no jurisdlction to sus- 
tain it. There was no issue in said court requiring or authorizing construc- 
tion of said wlU as to the validity of said devise, and the statement of désire 
In the pétition was immaterial and Irrelevant 
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It Is then chargea that neither plaintifï nor lier rnother was In any way 
consulted, alded, or particlpated In the comiiromlse. That the payment of 
the $17,500 to Mrs. Hopkins was not made by any agreement on their part, 
nor did they receive any part thrreof or any other thlng. That they did 
not know from what source the $17,500 was derived, did not know the 350 
acres of land had been sold by Woods to Ahrens, did not know the nature 
of the pétition signed by them, exeept that they were infortned by an exéc- 
uter of the will of Fiekey, acting as counsel for the trustée or church in the 
contest, that it was a paper to stop the attempt to break said will which they 
. must sign, and that the money was not to corne ofC Ann R. Miller. That her 
mother was an aged woman, and neither she nor plaIntifC were experienced in 
business, had never lived In West Virginia, nor prior to Fickey's death own- 
ed any property there: knew nothing of the laws of that state touching the 
right of churches or their trustées to hold property ; were wholly unadvised 
at the time of the invalidity of said devise, and. If they had been so advised, 
would never hâve signed said pétition. It Is then eharged that, while they 
had no knowledge, counsel for the church and trustée did linow of the in- 
validity of said devise under the laws of West Virginia, that plaintiff and her 
mother had made no claim to dictate the disposition of the funds in court, 
had never appeared in said canse, and that there was no proper cause for 
them signing the pétition, and that the procuring them to do so was to em- 
barrass them, if possible, in the assertion of title to said land when, if ever, 
they should learn the truth and their right thereto. That none of the de- 
fendants herein were parties to said proceeding in the superior or circuit 
courts of Baltimore. That défendants never notifled plaintiflf or her mother 
of the purchase by them of the land from Woods, trustée. That neither she 
nor her mother had ever known or heard of défendants at the time they 
signed the pétition or for many months thereafter. That at the time Ahrens 
purchased from AVoods he was operating the land for oil and gas, and knew 
the value thereof. That he and his codefendants were paying in royalties 
alone for oil taken therefrom upwards of .$285 per month. That the $7,000 
paid was grossly disproportionate to its value, and it is eharged that Ahrens 
was informed that the devise to Woods was invalld, and his purchase was 
made upon hazard and spéculation, and not in good faith. That after the 
recording of the deed from Woods, trustée, to Ahrens, the land was trans- 
ferred and bas been assessed in the name of Ahrens and co-claimants for 
each and every year since, and no taxes are due thereon to the state. That 
such taxes hâve been so assessed and paid to, and by, défendants, who clalm 
title under the same grant and the same titie as plaintiff, and who were and 
are tenants or iessees of hers, in debt to her for rents and royalties to an 
amount of upwards of $25,000, which makes forfeiture under the clrcumstan- 
ces Impossible. Plaintiff then tenders to allow for thèse taxes paid by de- 
fendants upon an accountlng had. 

To thls amended bill the défendants hâve flled a demurrer, assigning as 
grounds therefor that the matters set forth in said amended bill do not in 
law constitute défense to either the estoppel or forfeiture relied on by them in 
their answer, and the cause has been submitted upon this demurrer. 

Maynard F. Stiles, for plaintiff. 
Harry P. Camden, for défendants. 

DAYTON, District Judge (after stating the facts as above). In 
my opinion heretofore filed in this case passing upon the demurrer to 
the original bill (150 Fed. 644) I held that the devise to Woods, trustée, 
for the benefit of the First Spiritualist Church of Baltimore, a Mary- 
land corporation, assuming it to be a religious organization, was ab- 
solutely void as being contrary to the public poHcy and to express 
constitutional and statutory provisions of this state; that under ex- 
press statutory provision, the devise having failed, the légal title to the 
350 acres in controversy passed, under the residuary clause of the will, 
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to plaintiff's mother, Ann R. Miller; that by reason of the relation 
of landlord and tenant existing between plaintiff and défendants under, 
and by virtue of, the lease for oil and gas executed by Fickey in his 
lifetime to Ahrens, plaintifif had right to maintain this suit for the 
purpose of quieting her title thereto and removing clouds placed there- 
on by her said tenants, the défendants. By the answer of défendants 
three défenses are sought to be made: First. That défendants con- 
stitute a mining partnership, and are not sued as such. Second. That 
Ann R. Miller, the mother under whom plaintiff daims as sole devisee 
and heir at law, ratified the devise to Woods, trustée, for the benefit 
of the First Spiritualist Church of Baltimore, thereby validating it. 
Third. That plaintiff's title has become forfeited and vested in the 
State by reason of the land being omitted from the land books and not 
assessed with taxes for five consécutive years since 1898. 

The fîrst of thèse grounds of défense can be quickly disposed of. 
It is not alleged in the answers that the deed of Woods to Ahrens or 
those of Ahrens to his codefendants, sought to be set aside, anywhere 
disclose a partnership relation. It is not alleged that the oil and gas 
lease of Fickey to Ahrens disclosed such relation. "A joint purchase 
of the land by two does not constitute a copartnership in respect there- 
to, nor does an agreement to share the profits ànd losses on the sale 
of land create a partnership. The parties are only tenants in common." 
Clark V. Sidway, 142 U. S. 682, 12 Sup. Ct. 327, 35 L. Ed. 1157. 

In considering the second défense, we must constantly bear in mind 
the distinction between contracts void for reasons of state, declared so 
by its la\ys or by its policy, as defined by its courts as being against 
the public interests, and contracts not inherently vicions, but void or 
voidable by reason of the infirmity of the parties, their fraudulent acts, 
misrepresentations, or misconduct, or by reason of defects in the ex- 
écution thereof. When the disability to contract is removed, the party 
who has acted under disability may ratify and confirm the void act 
not in itself malum prohibitum. The fraudulent act,^ misrepresenta- 
tion, or misconduct of one party to a contract can be waived or con- 
doned by the other, and by such waiver or condonation the latter may 
cornpletely estop himself to défend against the contract on the ground 
of such fraud, misrepresentation, or misconduct. If the exécution of 
the instrument be defective, such defects may be waived or subséquent 
ratification in légal form may be made. There never can be by the 
parties either ratification or confirmation of a contract that is ex- 
pressly prohibited by law to be made, or which contravenes public pol- 
icy. The interests of the state and society intervene and are para- 
mount. If the state forbids the doing of an act because to do it is 
against public good, one cannot accomplish the act by having another 
confirm it. Both the act and the confirmation are unlawful, and the 
one can in no way legalize the other. One cannot be estopped from 
'disclaiming a contract prohibited by law or public policy from being 
made, no matter how hard he may thereto fore hâve tried to ratify and 
enforce it. In this case I hâve in my former opinion reached the con- 
clusion that the Constitution and laws of West Virginia expressly pro- 
hibit the incorporation of religions organizations ; that they prohibit 
them as voluntary associations from acquiring more than 4 acres of 
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land in an incorporated city, town, or village, and not exceeding 60 
acres outside of such city, town, or village; that such limited areas, 
toc, can only be held for use as a place of public worship, a minister's 
résidence, and a burial place; that ail gifts, conveyances, and devises 
of real estate in larger area and for other uses are absolutely void as 
against a public policy established and enforced, without break, for 
more than 100 years in the states of Virginia and West Virginia ; that 
no foreign church corporation can, by reason of its being a foreign 
one, acquire any superior right to exist or take land in this state under 
our laws than could a domestic one. I can see no reason to change 
thèse conclusions. If they be sound, then it must be admitted that 
Fickey could not by this devise invest this church corporation with title 
to this land. Neither could his sister, Ann R. Miller, after his death 
and when she held as residuary devisee, hâve conveyed it to this or- 
ganization and given it power to take and hold it. It follows inevitably 
that no act of hers, therefore, either by deed or by renunciation in any 
court, could confer the right, expressly prohibited by law, upon this 
church to take and hold this land. Thèse principles are settled by a 
long line of décisions, among which may be cited Hall v. Coppell, 7 
Wall. 543, 19 L. Ed. 244; Oscanyan v.'W. R. Arms Co,, 103 U. S. 
261, 26 h. Ed. 539; Spare v. Home Mut. Ins. Co. (C. C.) 15 Fed. 707; 
Armstrong v. Toler, 11 Wheat. 258, 6 L. Ed. 468 ; In re Comstock, 
Fed. Cas. No. 3,078 ; Mayhood, Public Policy, pp. 3, 155. Possibly the 
law is as forcibly stated as it can be in Hall v. Coppell, supra, where 
it is said : 

"The instruction given to the jury, that, if the contract was illégal, the 
illegallty had been waived by the reconventional demand of the défendants, 
was founded upon a miseonception of the law. In such cases there can be 
no waiver. The défense is allowed, not for the salje of the défendant, but 
of the law itself. The principle is indispensable to the purity of its admin- 
istration. It will not enforce what it has forbldden and denounced. Tha 
maxim, 'Ex dolo malo non oritur actlo,' is limited by no such quallflcation. 
The proposition to the contrary strikes us as hardly worthy of serious réf- 
utation. Wherever the illegality appears, whether the évidence cornes from 
one side or the other, the disclosure is fatal to the case. No consent of the 
défendant can neutralize Its efCect. A stipulation in the most solemn form to 
waive the objection would be talnted with the vice of the original contract, 
and void for the same reasons. Whatever the contamination reaches it de- 
stroys. The principle to be extracted from ail the cases is that the law 
will not leud Its support to a claim founded upon its violation." 

But, in addition to this, I hâve no trouble in concluding that the 
facts set up in the answer and explained and traversed by the alléga- 
tions of this supplemental bill would be wholly insufficient to create an 
estoppel against plaintiff or her mother, if the case were one of an 
ordinary contract. "Equitable estoppel is the effect of the voluntary 
conduct of a party whereby he is absolutely precluded, both at law and 
in equity, from asserting rights which might hâve perhaps otherwise 
existed, either of property, of contract, or of remedy, as against an- " 
other person who lias in good faith relied upon such conduct, and has 
been led thereby to change his condition for the worse, and who, 
on his part, acquires some corresponding right, either of property, of 
contract, or of remedy" — citing Louisville Banking Co. v. Asher (Ky.) 
65 S. W. 831 (quoting 2 Pom. Eq. Jur. § 804) ; The Alberto (C. C.) 
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34 Ffid. 379, 382; Richardson v. Olivier, 105 Fed. 277, 282, 44 C. 
C. A. 468, 53 L. R. A. 113; The Ottumwa Belle (D. C.) 78 Fed. 
C43, 647; First Nat. Bank v. Dean (Super. N. Y.) 17 N. Y. Supp. 375, 
377 ; Nell v. Dayton, 43 Minn. 243, 45 N. W. 229, 330 ; Griffith v. 
Rife, 72 Tex. 185, 13 S. W. 168, 172; Whiteselle v. Texas Loan Agen- 
cy (Tex. Civ. App.) 27 S. W. 309, 315; Miller-Jones Furniture Co. 
V. Ft. Smith Ice & Cold Storage Co., 66 Ark. 287, 50 S. W. 508, 509 ; 
Nash V. Baker, 40 Neb. 294, 58 N. W. 706, 707; Ricketts v. Scothorn, 
57 Neb. 51, 77 N. W. 365, 369, 42 L. R. A. 794, 73 Am. St. Rep. 491 ; 
3 Words & Phrases, p. 2498. 

According to the allégations of the supplemental bill, Ahrens had 
purchased from Woods, trustée, paid the purchase money, and taken 
conveyance for this land long before he knew plaintiff or her mother, 
and long before she and her mother signed the pétition expressing a 
désire that the devise be upheld, and agreeing to the payment of $17,- 
500 to Schirm for the benefit of Mrs. Hopkins out of the funds in 
court. How can he or his codefendants corne and say that in making 
this purchase, paying over the purchase price and taking deed for this 
land, Ahrens "relied in good faith" upon an act which had not at the 
time been donc, and how could he hâve been led thereby "to change 
his condition for the worse" ? But again : 

"To constltute an estoppel, the foUowing éléments are essentlal: (1) There 
must be conduct, acts, language, or silence amountlng to a représentation or 
a concealment of material facts. (2) Thèse facts must be known to the 
party estopped at the tlme of his said conduct, or, at least, the circumstan- 
ces must be such that knowledge of them is necessarily Imputed to hlm. (3) 
The truth concerning thèse facts must be unknown to the other party claim- 
ing the benefit of the estoppel at the time such conduct was done, and at 
the time when It was acted upon by him. (4) The conduct must be done with 
the intention, or, at least, with the expectation, that it would be acted upon 
by the other party, or under such circumstances that it Is both natural and 
probable that it will be so aeted upon. (5) The conduct must be relied upon 
toy the other party, and, thus relying, he must be ied to act upon it. (6) He 
must in fact act upon it in such a manner as to change his position for the 
worse" (citing many cases). 3 Words & Phrases, p. 2498. 

Finally : 

"The doctrine of estoppel in pals has no application where everythlng is 
equally known to both parties, or the party sought to be estopped was ignorant 
of the facts out of which his rights sprung, or where the other party was 
influenced by the acts pleaded as an estoppel" (citing authorities). 3 Words 
& Phrases, p. 2500. 

"Acquleseenee imports and Is founded on knowledge. Acquiescence can- 
not arise nnless the party against whom it is set up is aware of his rights. 
A party cannot acquiesce uniess fully appraised of ail his rights and ail the 
material facts and circumstances of the case." Hermann, Bstop. 1191. 

"Katificatlon présumes the existence of knowledge of ail the facts, and one 
not informed of the whole transaction is not in a position to ratify the same" 
(citing Hommel v. Meserole, 18 App. Div. 106, 45 N. Y. Supp. 407, 409 ; King 
V. Mackellar, 109 N Y. 215, 16 N. E. 201, 203; Beck v. Donohue, 27 Mise. 
Rep. 230, 5T N. Y. Supp. 741, 742). Words & Phrases, p. 5930. 

See, also, Mullins v. Shrewsbury, 60 W. Va. 694, 65 S. E. 736, a 

case very much in point. 

[f the allégations of this supplemental bill be true, and I must as- 
sume them to be so on demurrer, neither Ann R. Miller nor her daugh- 
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ter, the plaintiff, had any knowledge whatever of the illégal character 
of the devise to the church or of the mother's rights under the residu- 
ary clause of the will to this land; while défendants, if they did not 
know thèse facts at the time they purchased, had certainly much su- 
perior opportunities to know them, operating as they were in West 
Virginia under her laws and in contact with her lawyers. ' When x\h- 
rens purchased from Woods, trustée, he must hâve known that Woods 
was selling only such title as was vested in him, and his business sensé 
would hâve dictated to him the necessity of having an examination 
made to ascertain what the character of such title was. 

But it is insisted that this devise of real estate was to Woods, trus- 
tée; that the will directed it to be sold by him and the proceeds paid 
to the church, whereby an équitable conversion was made of it as 
realty into personalty, which, in turn, was taken ont of the state and 
placed in the custody of a RTaryland court which then had exclusive 
jurisdiction over its disposition. This is arguing simply in a circle, 
and reduces itself to thèse conclusions: Fickey, it is true, could not 
devise the land direct to the church, for, if he did, he would be placed 
in the attitude of doing something against the policy of the law and 
expressly forbidden by it. He, however, for the purpose of accom- 
plishing this resuit can simply intervene a trustée, and direct him to 
sell and give the proceeds to the unlawful purpose. It is not necessary 
to consider long a proposition having as its basic idea that a court of 
equity will lend its administration to the accomplishment by indirection 
of an unlawful act. While it is true that it will enforce its doctrine 
of équitable conversion, and "consider that as done which is directed to 
be done" in legitimate cases, it is also true that it will never enforce 
this doctrine or any other one when its enforcement aids or accom- 
plishes an act against the law or its public policy, an act prohibited. 
On the contrary, it sweeps away ail technicalities, cuts across ail cross 
lots, and opposes with its full power any and ail efforts to évade the 
law and its just and équitable purposes. The weakness of this proposi- 
tion lies in ignoring the fact that thèse church organizations are pro- 
hibited by law from taking directly or through trustées real estate by 
gift, conveyance, or devise, except in the amounts and for the purposes 
set forth by statute. While Woods as an individual could take under 
devise, Woods, as trustée, as the mère représentative of the church, 
for its sole use and benefit, could no more take than could the church 
itself. Had the devise been to the church as trustée with direction to 
sell the land and dévote the proceeds to its own use, the condition 
would not hâve been one whit changed. Equity never established the 
doctrine of trusts, never created; suffered, or upheld one, for the pur- 
pose of securing the commission of a wrong against society or the 
violation of an inhibition expressly made by Constitution and statute. 
It is only necessary to refer to the case of Carskadon v. Torreyson, 17 
W. Va. 43, where the real estate by solemn deed was sought to be 
conveyed to trustées for the purpose, among others, even allowed and 
defined by the statute, to wit, that of a résidence for the church's minis- 
ter, but, because its trust conditions did not as a whole conform to 
the purposes and requirements of the statute, the conveyance to thèse 
trustées was held void. 
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Touching the third ground of défense — the alleged forfeiture of the 
land to the state for nonassessment of taxes — little need be said. 
Plaintifï's counsel in his brief has raised the very interesting question 
whether, under the Législative act of 1882, there can be forfeiture for 
nonassessment of taxes in this state of tracts of less than 1,000 acres 
since that date ; but it is not necessary for me to décide this question, 
and it is much better that such questions should be determined by the 
courts of the state. It is enough to say hère that it is admitted that 
Ahrens took possession of this land under the oil and gas lease from 
Fickey which by its terms has not expired. As such tenant payment 
of taxes could properly be enforced out of property of his and his co- 
defendants upon said land. If he and his codefendants hâve title or 
attempted to take title from Woods, trustée, it was Fickey's title, the 
same title and source of title, as claimed by plaintiff. If Ahrens has 
by a void conveyance caused this title to be transferred on the land 
book from the name of the true owner to himself and associâtes, and 
has paid the taxes on the land, such payment by him inures to the bene- 
fit of the true owner under the well settled law on the subject enunciat- 
«d in Waldron v. Harvey, 64 W. Va. 608, 46 S. E. 603, 103 Am. St. 
Rep. 959 ; Sturm v. Fleming, 26 W. Va. 54 ; Lynch v. Andrews, 25 
W. Va. 751 ; Hall v. Hall, 37 W. Va. 468. If, on the other hand, they 
hâve not had this land transferred to them and paid the taxes, and if 
it has been forfeited to the state in the name of Fickey or his devisees 
or heirs, the right of rédemption remains in the plaintiff, and the de- 
fendants would not be heard in equity to make défense of this forfei- 
ture in their efïort to take title before attorning to their landlord. It 
follows that the demurrer to this supplemental bill must be overruled, 
and that I must hold that the défendants' answer, so far as it seeks 
to set up as défense partnership by défendants in the land, ratification 
of this devise to the First Spiritualist Church by plaintiff, and her 
mother and forfeiture of the land, under the facts stated in the supple- 
mental bill and the answer, must be held unavailing. 

It is to be noted, however, that respondents in this answer say : 

"TLey do not know for what purpose said church was incorporated, or 
whether the creed it sought to Inculeate or the rites and practices which it 
sought to Introduce and propagate were religions in their character or not, 
and on information and belief tliese respondents deny that the dénomination 
so incorporated under the name of the First Spiritualist Church of Balti- 
more Is a religions dénomination, and deny that said church seeks to teach 
and spread the gospel of religion." 

I think this allégation fully sufficient to put in issue the character of 
the First Spiritualist Church of Baltimore as a corporation and or- 
ganization, and this is a question of fact to be determined by évi- 
dence. Of course, if it be not an organization based upon and for the 
purpose of teaching and inculcating religion, but, on the contrary, a 
corporation organized for legitimate wordly pursuits and ends, then ail 
that I hâve said in this and my former opinion, assuming the alléga- 
tions of the bills to the effect that it was such religious organization 
to be true, as I had to do on demurrer, can hâve no application to it. 
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IRISH V. CITIZENS' TRUST CO. OP TTTICA, N. T. 
(District Court, N. D. New York. August 13, 1908.) 

1. BANKEUPTCT — VOIDABLE PREFERENCE — KNOWLEDGE OF DEBTOB'S INSOL- 

VENOY. 

A bank, whieh received payment of notes from an insolvent corpora- 
tion within four montlis prior to its bankruptcy, held not to liave kuown 
at the tlme, or tiad reasonable cause to belleve, that tlie debtor was in- 
solvent or intended a préférence which would render the payment re- 
coverable as a préférence by the trustée in bankruptcy. 

[Ed. Note. — For cas«s in point, see Cent. Dig. vol. 6, Bankruptcy, §J 
255, 250.] 

2. Corporations— VoiDATîLB Traksfer op Propektt Undeb New Yoek Stat- 

UTE— Intent to Prefeb Creditor When Insolvent. 

Under section 48 of the New York stock corporation law (Laws 1892, 
p. 1838, e. C88), which provides that a transfer of property by a corpora- 
tion which is insolvent, or when its insolvency is imminent, with intent 
to prêter a creditor, shall be void, an intent to prêter cannot be in- 
ferred alone from the fact that the corporation was insolvent and known 
to be so by its oiïlcers ; but where a corporation so situated made pay- 
ments only to its "offlcers and to a single creditor to which it paid notes 
not yet due, using practically ail of Its cash for such purposes, and leav- 
ing other credltors unpaid, the facts, unexplained, are sufficient to estab- 
lish such Intent. 
3 Banks and Banking— "Lien" of Bank on Deposits— Notes of Depositoe. 

A bank holding notes of a depositor which are due has the right to 
charge the same to the depositor's accouut. Such right is not strictly a 
lien, within the meaning of the bankruptcy law, but a right of set-off; 
but It can be exercised only as to notes whieh are due. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, §§ 353, 354. 

For other définitions, see Words and Phrases, vol. 5, pp. 4144-4152; 
vol. 8, p. 7707.] 

4. Bankruptcy — Suit by Trustée — Eecovery op Property Tbansferrbd by 
Bakkrupt. 

An insolvent commercial corporation, whieh had lost its stock in trade 
by fire, coUected the insurance thereon and deposited the same in the bank 
where it kept its account, which held a numher of its notes, some of them 
payable on demand, and another not due. From such deposlt it paid 
the bank ail of such notes, giving checks therefor, including the note 
not due, and which did not mature until after the bankruptcy of the 
corporation, which occurred within four months after the deposit and 
payments, which were both made by the otfleers of the corporation with 
knowledge of its insolvency and an intent to prêter the bank, in viola- 
tion of section 48 of the stock corporation law of New York (Laws 1892, 
p. 1838, c. 688). The bank, however, did not hâve such knowledge nor 
reasonable cause to believe that the corporation was insolvent such 
as to render the payments voidable as a préférence. Held, that while 
the payments were voidable under section 48 of the state stock corpora- 
tion law and Bankr. Act July 1, 1808, c. 541, § 07e, 30 Stat. 564 (U. S. 
Comp. St. 1901, p. 3449), the trustée in bankruptcy could recover the 
same only to the estent of the note which was not due, since as to the 
demand notes the bank had a lien or right of set-off which it could exer- 
cise as against the bankrupt or its trustée. 

This action is to recover $11,102.33 and interest from February 10, 
1905, under section 60b and section 67e of the banliruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 562, 564 [U. S. Comp. St. 1901, pp. 
3445, 3449]), and section 48 of the stock corporation law of the state 
of New York (Laws 1892, p. 1838, c. 688). 
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Grant & Wager and Jones, Townsend & Rudd, for plaintifï. 
Dunmore & Ferris and F. G. Fincke, for défendant. 

RAY, District Judge. The Coventry-Evans Company, a corpora- 
tion existing under the laws of the state of New York, was engaged 
in mercantile pursuits, and on the 27th day of january, 1905, an in- 
vohmtary pétition in bankruptcy was filed against it by three of its 
creditors, .Charles W. Darling, Poster Bros. Manufacturing Company, 
and the Utica Sunday Tribune Company, and on the lOth day of 
February, 1905, the said company was duly adjudicated a bankrupt. 

The bankrupt company, a stock corporation, was organized about 
April 1, 1902, and of its authorized capital stock, $20,000, $12,000 was 
issued at about that date. Among the mcmbers of the board of direc- 
tors and stockholders of the company were John A. Breen, Charles J. 
Breen, Jeremiah C. Breen, Thomas Breen, Charles W. Darling, and 
Hammond P. Evans. Darling had little interest in the concern except 
as a créditer to the extent of some $7,000 or $8,000 and which indebt- 
edness to him in the fall of 1904 was put in the form of a note due 
three months from date for $7,151.13. This note came due prior to 
December 10, 1904, and as early as January 14, 1905, Darling was 
insisting upon its payment. Tliis company was also owing the de- 
fendant, Citizens' Trust Company of tJtica, N. Y., something more 
than $11,000 in the form of notes discounted at the bank and which 
will be referred to hereafter. The company was owing large sums 
outside of the indebtedness referred to to various persons and firms of 
whom it purchased merchandise, etc., and much of this indebtedness 
was past due prior -to the filing of the pétition in bankruptcy, and pay- 
ment had been urged. The company had not been able to pay, and 
had not paid, ail of its accounts owing when due or when demand was 
made; but it had obtained extensions in many, and perhaps most, in- 
stances by paying something on account. The évidence shows and 
is quite conclusive that this company lost money largely from the 
time it commenced doing business. The books and inventory of the 
company, January 1, 1903, showed a net loss of a little over $3,000, 
and January 1, 1904, they showed an additional loss of something over 
$9,000 in running the business which, of course, wiped out the capital 
stock paid in of $12,000. 

November 30, 1904, there was a fire in the store of the company which 
cansed, substantially, a total loss. The company had an insurance upon 
its stock of $15,000. That the company met with a total loss, substan- 
tially, by this fire, must hâve been known to the défendant, the Citizens' 
Trust Company of Utica. The trust company also knew that the fur- 
niture company owed other debts, but did not know the amount or ex- 
tent of its indebtedness ; that is, there is no évidence showing that the 
trust company knew this. By some jugglery with figures and facts, the 
modus operandi not appearing, the adjusters made some sort of a state- 
ment in adjusting the fire loss that the company had made a gross 
profit in 1904, up to the time of the fire, of about $13,000 for that year 
alone, and the board of directors, on this statement and on one from 
John A. Breen, passed a resolution, December 10, 1904, that the com- 
pany continue business, and it thereupon directed a man to go out and 
163 F.— 56 
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purchase more goods. That the furniture company was then hopelessly 
insolvent is abundantly shown by the évidence. That this fact was 
known to the company and to the directors is conclusively proved. Its 
insurance money was but little more than sufficient to pay the indebted- 
ness to the trust company, and its property and assets of ail kinds, ex- 
clusive of this, would hâve paid but a small fraction of its other indebt- 
edness. The officers and directors of the furniture company must hâve 
known, and I find that they did know, that they had been doing business 
at a large and increasing loss, and that the furniture company was in- 
solvent. One of the Breens on the stand testified that in estimating the 
value of their stock of goods they took the cost price of them, and then 
added to that 50 or 60 per cent. There was no prêteuse that the goods 
had increased in value. This appears to me to be counting chickens 
before they are hatched. Quite likely, the most of thèse goods might 
hâve been disposed of at a profit of 50 or 60 per cent., but expérience 
had shown that it cost much more than the profit to get it. Crediting 
thèse men with common sensé and ordinary understanding, I am com- 
pelled to find, and do find, as above stated, that, at the time they made 
the payments to the défendant, the Citizens' Trust Company, they knew 
the company was insolvent. It does not follow, however, that the fur- 
niture company intended a préférence, for hope burns brightly in the 
human heart, and I am convinced that the company intended to con- 
tinue business and hoped to make money and pay ofï its indebtedness. 
In the beginning of December, 1903, the furniture company did not 
anticipate that Darling would demand payment of his note of over $7,- 
000, and it may be, and probably is, true that prior to the 15th of De- 
cember, or about that time, the furniture company expected it would 
carry the loans with the trust company as it formerly had done and 
without other security or indorser. 

The Citizens' Trust Company was not secured, and it is évident from 
the évidence in the case that, on or prior to December 15, 1904, the 
Citizens' Trust Company had demanded payment of a part at least of 
the indebtedness owing to it from the furniture company, for on that 
day the trust company, having on deposit with it more than that sum to 
the crédit of the furniture company derived from its insurance, charged 
up to the account of the furniture company $6,070 of the notes of the 
furniture company, and the one who did this in the trust company tes- 
tified that he had been promised a check. The check not being forth- 
coming prior to the close of the bank on that day, notes to this amount 
were charged to the account. The évidence is that, after this was 
done, and that evening, or the next day, the check promised came in. 
Under the bankruptcy law, this would not constitute a préférence 
which can be recovered by the trustée in bankruptcy, unless I also find 
that the Citizens' Trust Company at the time had reasonable cause to 
believe that in making such payment it was intended by the furniture 
company to give a préférence. It does not expressly appear that the 
trust company refused to loan money to the furniture company for the 
further carrying on of its business. I think the évidence fails to show 
that the trust company had reasonable cause to believe that the fur- 
niture company was insolvent, or that the payment to it of thèse notes 
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referred to would enable it to obtain a greater percentage of its debt 
than any other of the creditors of the fumiture company of the same 
class. 

It is contended, however, that under section 48 of the stock corpora- 
tion law of the state of New Yoric (Laws 1893, p. 1838, c. 688), in con- 
nection with section 67e of the bankrupt act (Julv 1, 1898, c. 541, 30 
Stat. 564 [U. S. Comp. St. 1901, p. 3449]), the plaintiflf may recover 
this payment of December 15th. 

Section 48 of the New York stock corporation law provides, in sub- 
stance, that no transfer of any property of a corporation, which shall 
hâve refused to pay any of its notes or other obHgations when due, by 
it or any officer, director, or stockholder thereof, nor any payment 
made when the corporation is insolvent, or its insolvency is imminent, 
with the intent of giving a préférence to any particular creditor over 
other creditors of the corporation, shall be valid, and that every trans- 
fer or assignment or other act donc in violation of such provisions shall 
be void. It follows that, irrespective of any intent or knowledge of 
the insolvency on the part of the trust company, if the payment of De- 
cember 15, 1904, was made by the fumiture company "with the intent 
of giving a préférence" to the Citizens' Trust Company over the other 
creditors of the furniture company, such payment was invalid and 
void, and under the provisions of section 67e of the bankruptcy act the 
trustée may recover such payment. When that payment was made, 
assuming it to hâve been a voluntary payment jof the notes, was it made 
with intent to prefer the Citizens' Trust Company? If at that time 
the furniture company intended and expected to continue its business, 
to pay ail its creditors, and expected that when needed it could hâve 
the same line of crédit with the trust company it had had before, and 
only paid up thèse notes to save interest, an intent to prefer, in the sensé 
of the law, cannot justly be imputed. 

During the month of December, 1904, the furniture company receiv- 
ed about $14,850 Insurance money on its fire loss, which it deposifed 
with the trust company. There is no spécial significance in this, as the 
furniture company did its banking business with the trust company, 
and had since its organization, and the Breens had done their business 
with its predecessor. Was this money deposited there as a step in 
giving a préférence, or to enable the trust company to obtain a banker's 
lien, or in the ordinary course of its business ? The note to Darling was 
drawing interest, but, so far as appears, as stated, the other indebted- 
ness (outside of that of the trust company), was not. It may fairly be 
inferred that the furniture company anticipated that from its sales it 
would dérive profits and, by borrowing money from time to time, as ab- 
solutely needed, be able to make payments on its debts to various firms 
and individuals and postpone final and full payment, and so eventually 
get out of debt. I find no substantial évidence of collusion with the 
trust company or with the petitioners in bankruptcy or either of them. 
There is no évidence that the Darling note was Seing pressed at ail 
at this time. There is no substantial évidence that Darling had in- 
dicated a purpose to withdraw bis support or crédit. If so, it is not 
shown that the furniture company knew it, or changed its action be- 
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cause of that fact. The notes charged up to the account on the 15th 
day of December, 1904, were as follows: Note of $3,000, dated Feb- 
ruary 29, 1904; note of $1,000, dated March 16, 1904; note of $1,000, 
dated April 1, 1904 ; note of $2,000, dated October 15, 1904. The note 
of October 15, 1904, was due in four months, or about February 15, 
1905. The others were demand notes or past due. At that time, De- 
cember 15, 1904, the trust company held other notes, payable on de- 
mand, made by the furniture company, viz., note of February 2, 1904, 
for $1,000 ; note of February 9, 1904, for $1,000 ; note of February 26, 
1904, for $1,500 ; and note of March 9, 1904, for $1,000. It is quite 
suspicions that the note of October 15, 1904, for $2,000, not due until 
February, 1905, was charged to the account with the other notes men- 
tioned, December 15, 1904, and included in the payment of such notes 
by check made that or the next day. Was it hoped or anticipated that 
actual bankruptcy would be deferred until four months had elapsed? 
Why were not the notes due on demand to the amount stated charged 
up or paid by check ? 

I think it clear that the trust company knew of the fire, knew that 
the insurance money was coming in, knew there might be some ques- 
tion of the ability of the furniture company to continue business or 
meet its obligations, and desired to secure its pay from the money in 
bank before further complications arose. Careful banks and trust 
companies always should hâve thèse matters in mind. But, as before 
stated, prudence in financial aiïairs and an adhérence to strict business 
principles on the part of such institutions is required and expected, 
and we do not justly infer from their exercise an intent to receive a 
préférence or a knowledge or a suspicion even that a préférence is 
intended. But under the stock corporation law the intent of the trust 
company is immaterial, provided the payment was made with intent on 
the part of the furniture company or its officers to give a préférence tp 
the trust company. To find an intent on the part of the furniture com- 
pany or its officers to give a préférence, I must find more than insolven- 
cy and a knowledge of that fact by it. It or its officers having to do 
with the payment must hâve known or expected it would hâve that ef- 
fect. An intent to prefer, when a payment is made, in the sensé of this 
law, cannot be attributed to every insolvent person doing business, but 
who expects and intends in good faith to continue business, make mon- 
ey, and pay ail his debts and obligations, and who pays a debt that is 
due. However, when a debtor cornes to paying to one particular créd- 
iter debts not due, in préférence to paying those creditors whose de- 
mands are due, we hâve a différent situation, and must hâve a satis- 
factory explanation of the transaction, or the intent to prefer will be 
necessarily inferred. Hâve this trust company, the défendant hère, 
and the furniture company and its officers given such explanation? 
If it be true that, being hard pressed, it was desired to save paying in- 
terest, eut down expenses or outgoes, and that this was the sole object 
of paying this note before due, and that is the only explanation given, 
then an intent to prefer the trust company should not be inferred. The 
furniture company was owing for merchandise about $4,000, Breen and 
.Shaver notes, aside from Darling note of $7,000 or over, $1,600, other 
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accounts about $13,000,in addition to its indebtedness to the trust Com- 
pany. The évidence is scant and unsatisfactory as to what passed be- 
tween the furniture company and the trust company just before and 
which brought about this payment. December 10, 1904, there vvas a 
meeting of the directors of the furniture company, and within a week 
thereafter its officers had checked out of the insurance to themselves 
some $1,800, or more. If they were intent on saving interest charges 
and maintaining the crédit of the company, why was ,it that they paid 
themselves and the trust company alone? 

During the summer and fall of 1904 the bank account of the furni- 
ture company was frequently overdrawn. After December lOth, the 
furniture company purchased some $8,000 worth of new goods on créd- 
it. While between December 6, 1904, and January 27, 1905, the com- 
pany received and deposited some $20,050, it paid to Citizens' Trust 
Company, défendant, $12,321.35, paying it in fuU, to J. E. Davis, an 
agent of the company, some $685, and to the Breens, or concerns with 
which they were connected, some $3,000, or thereabouts, and to Talbot, 
the newly elected vice président, about $75. I think some $66 was on 
deposit when the end came. I do net find any évidence that when pay- 
ing up the trust company any arrangement was made or attempted to 
be made for further crédit or a renewal of crédit when necessary. To 
my mind this is very suspicious. It is évident that the officers of the 
furniture company, in paying themselves and the trust company as they 
did, knew that the effect was to prefer themselves and the Citizens' 
Trust Company and precipitate failure. I am forced to the conclusion 
on ail the évidence that the furniture company and its officers, know- 
ing itself to be insolvent and on the eve of probable failure, and which 
it had in mind, made ail the payments to the trust company, including 
that of December 15, 1904, with the intent of giving a préférence to its 
créditer the Citizens' Trust Company of Utica, N. Y., over the other 
creditors of the corporation, and that such acts were in violation of 
section 48 of the corporation law of the state of New York and void. 

But the trust company says that it had a banker's lien on the funds 
on deposit, and had the right to apply this money as it came in in pay- 
ment of thèse demand notes. Express demand is not shown, but a 
check was promised, and in fact given, and as entered the furniture 
company was credited with payment of the notes made by checks on 
its account. Thèse checks were honored, and the trust company took 
out the money (in effect) and transferred it to itself in payment of the 
notes. The transaction as a whole was a payment pure and simple 
made by the furniture company to the trust company. By the giving 
and acceptance of the checks, the one paid, and the other received, pay- 
ment. It was not an adjustment of accounts or the making of a set- 
off. It was a transfer of property. 

Again, ail the deposits were made in due course of business in the 
usual manner and within four months of the filing of the pétition in 
bankruptcy. Hence the lien, if any existed, was created within the 
four months preceding the filing of the pétition in bankruptcy and at a 
time when the furniture company knew it was insolvent, and the de- 
posits were accompanied with an intent on the part of the furniture 
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Company and its officers to use them in making preferential payments, 
paying- the trust Company to the exclusion of other creditors. Subdi- 
vision "e" of section 67 of the bankruptcy act provides as follows : 

"(e) That ail eonveyances, trausfers, asslgiiments, or ineumbrances of hls 
propei'ty, or any part thereof, made or given by a person adjudged a bankrujrt 
under the provisions of this act subséquent to the passage of tliis act and 
within four months prior to the flling of the pétition, with the intent and 
purpose on hls part to hinder, delay, or defraud his creditors, or any of them, 
shall be null and .void as against the creditors of such debtor, except as to 
purchasers In good faith and for a présent fair considération ; and ail prop- 
erty of the debtor eonveyed, transferred, assigncd, or incumbered as afore- 
said shall, iî be be adjudged a banknipt, and the same Is net exempt from 
exécution and liability for debts by the law of his domicile, be and remain a 
part of the assets and estate of the bankmpt and shall pass to hls said trus- 
tée, whose duty it shall be to recover and reclaim the same by légal proceed- 
ings or otherwise for the benefit of the creditors. And ail eonveyances, trans- 
fers, or ineumbrances of his property made by a debtor at any time within 
four nionths prior to the flling of the pétition against him, and while insolvent, 
which are held null and void as against the creditors of such debtor by the 
laws of the state, territory, or district in which such property is situate, shall 
be deemed null and void under this act against the creditors of such debtor 
if he be adjudged a bankrupt, and such property shall pass to the assignée 
and be by him reclaimed and recovered for the beneflt of the creditors of the 
bankrupt. For the purpose of such recovery any court of bankruptcy as here- 
inbefore defined, and any state court which would hâve had Jurisdictlon If 
bankruptcy had not intervened, shall hâve concurrent jurisdictlon." 

If the furniture company in due course of business had deposited this 
money with the trust company, and it or any part of it had remained 
there, the simple relation of debtor and creditor would hâve arisen, 
and, in the absence of fraud or collusion or intent to give and receive a 
préférence, there would hâve been mutual demands which could hâve 
been set off, the one against the other, even though the deposits were 
made within the four months preceding the fîling of the pétition. New 
York County National Bank v. Massey, 192 Û. S. 138, 24 Sup. Ct. 
199, 48 L. Ed. 380, 11 Am. Bankr. Rep. 42. But such is not this case. 
The furniture company checked out the money, ail of it so far as in- 
volved hère, and by checks on the account transferred it to the trust 
company as a payment of notes with intent to prefer and it was ac- 
cepted as payment of such notes. 

I cannot assent to the proposition that the trust company had a strict 
lien on the deposit, or any part of it, for the payment of the notes or 
any of them vvhen the transaction of December 15, 1904, took place, 
except, possibly, so far as demand of payment on demand notes had 
been made. There was no lien on the deposit so far as the note of 
$2,000, not due until February, 1905, was concerned. Jordan v. Na- 
tional Shoe & Leather Bank, 74 N. Y. 467, 473, 30 Am. Rep. 319; 
Pearsall, as Trustée, v. Nassau Nat. Bank, 74 App. Div. 89, 77 N. Y. 
Supp. 11. 

In Jordan v. National Shoe & Leather Bank, 74 N. Y., at pages 
472, 473 (30 Am. Rep. 319) the court says: 

"The défendant further contends that It had, and continues to bave, a 
banker's lien on the balance of deposit sued for. There Is spoken of In the 
books what Is termed a banker's lien, but it is not a right to retain the bal- 
ance of a customer's deposit, to pay or apply upon an indebtedness of his to 
the bank, not y et matured. The passage quoted by the défendant from Morse 



lEISH V. CITIZENS' TKUST CO. 887 

on Banks: 'The nile may be, broadly stated, that the bank bas a gênerai Wen 
on ail moneys and funds of a depositor In Its possession, for the balance of 
the gênerai account' — Is too broadly stated, and needs the limitation that the 
balance of that account must be then due and payable. A lien Is a right of 
one to retain property in bis possession belonging to another, until certain de- 
mande of him in possession are satisfied. Hammonds v. Barclay, 2 East, 227- 
235. But mère possession does not give the right. It must arise from contract 
or opération of law. There was no contract for a lien, in this case. Nor did 
the law operate to give one. It would be In complète hostility to the whole 
purport and contemplation of the contract of discount. The purpose, existing 
and understood by the parties in that act, is that the customer of the bank 
may draw out at hls pleasure the avails of the discount. Ajfter the paper dis- 
counted falls due and payable and remains unpaid, unless other rights hâve 
Intervened, the bank may hold a balance of deposits and apply it towards the 
payment of the paper ; but thèse deposits In a bank create between it and the 
depositor the relation of debtor and créditer. Commercial Bk. of Albnny v. 
Hughes, 17 Wend. (N. Y.) 100; ^tna National Bk. v. Fourth National Bk., 
46 N. Y. 82, 7 Am. Rep. 314. Now a debtor in one sum bas no lien upon it in 
his hands for the payment of a debt owned by him, whieh bas not yet ma- 
tured ; nor bas a bank, more than any other debtor. Both hold, as debtors, 
the moneys of their creditors, and may set up no claim to them not given by 
the law of set-ofC, eouuterclaim. reeoupment, or kindred rules. Beckwith v. 
Union Bank, 3 Sandf. (N. Y.) 604, afSrmed 9 N. Y. 211 ; Giles v. Perklns, 9 
East, 37." 

What were and what are the rights of the parties under the facts of 
this case as to the demand notes? They were due on demand, and I 
find that prior to December 15th demand had been made for payment 
of the demand notes included in the payment of that date. The trust 
Company had been promised a check, presumably in payment of same, 
and this imports a demand that such notes be paid. Assuming this, if 
not paid, the bank had the right, acting in good faith, and not seeking 
or intending a préférence to charge them to the account, which it did, 
but the promised check coming in that evening or the next day, it treat- 
ed the transaction as a payment, and so accepted the check of the fur- 
niture company. In giving the check, in making this payment the fur- 
niture company intended to prefer the trust company in violation of the 
stock corporation law of the state of New York and violated such law. 
The trust company had no intent to accept a préférence and no reason 
to believe a préférence, in the sensé of the statutes, was intended. 
Should I fiind, or can I find, that the payment of the demand notes 
made December 15th was in satisfaction of the lien, if any? By re- 
ceiving the check, did the trust company waive its lien, if any, and ac- 
cept payment in due course? I cannot doubt that the trust company, 
after demand of payment of the demand notes, so far as demand was 
made, had the right to retain the deposit so far as sufficient to extin- 
guish them. But did it do this? It accepted the check and charged 
that to the account. The drawing and delivery of the check was with 
intent on the part of the furniture company to prefer the trust com- 
pany over its other creditors, and that act is declared void by the 
stock corporation law; but the trust company then had and still has 
the money and, in fact, has never parted with it. It had the right to 
retain it notwithstanding the unlawful intent of the furniture company 
or its officers. Having demanded payment of those demand notes, 
paid December 15, 1904, it had the right to charge them to the account, 
and to that extent appropriate so much of the deposit as was necessary 
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to their payment. This ît did in fact. When the check came in, it 
treated that as payment, and so applied it. Has the trust company by 
that act lost its right to retain that mone}^ so far as the demand notes 
paid December 15, 1904, are concerned ? Assuming that the payment, 
as such, by the check, was void under the stock corporation law, where 
are the parties left December 16, 1904? The trust company, having 
demanded payment, has taken the money, applied it to the payment of 
certain demand notes, as it had the right to do, including a note of $2,- 
000 not due and to the payment of which it had no right to apply any 
part of the deposit at that time. As to the otlier demand notes, paid 
thereafter, what was the condition and rights of the parties when the 
pétition was filed and up to the time the adjudication was made? 
If no cliecks had been given, if no demand of payment had been made, 
and ail the money had remained with the trust company to the crédit 
of the furniture company, the trust company could hâve retained of the 
deposit a sufïicient sum to pay ail the notes due or not due as against 
the trustée in bankruptcy. Matter of Phillip Semmer Glass Co., Lim., 
11 Am. Bankr. Rep. 665; N. Y. Co. Nat. Bank v. Massey, 192 U. S. 
138, 24 Sup. Ct. 199, 48 L. Ed. 380. 

The relation of the parties would hâve been this: The trust com- 
pany was owing to the furniture company over $12,000, balance of de- 
posits to its crédit, and the furniture company was owing the trust 
company on notes, some due and some not due, a somewhat smaller 
sum in the aggregate. The right of set-off existed, and the trust c&m- 
pany could hâve successfully resisted any proceeding to compel it to 
pay to the trustée any sum except the excess over the amount of such 
notes. Did it lose that right by in good faith accepting payment from 
the furniture company prior to the filing of the pétition in bankruptcy ; 
the payment of such notes having been made by the furniture com- 
pany with intent to prefer? Assume that the payments, and ail of 
them, were void, as made in violation of the stock corporation law, does 
it follow that this trustée in bankruptcy can recover the amounts so 
paid when the further fact appears, if it be a fact, that, had the pay- 
ments not been made, the trust company could not hold ail the money 
paid to it by check and sought to be recovered? Can we impose that 
penalty in the trust company on the ground the furniture company and 
its officers violated the stock corporation law in making the payments ? 
In short, declaring the payments made by the furniture company to the 
trust company, from and including December 15, 1904, up to the date 
of the filing of the pétition in bankruptcy, void, can we deprive the 
trust company of the right of ofïset it had when the checks were drawn 
as to the demand notes payment of which had been demanded, and 
would hâve had when the pétition was filed as to the others if the pay- 
ments had not been made ? 

l do not think the trust company had, strictly speaking, a lien on the 
deposits. It did hâve the right to retain so much of the deposits as 
was necessary to pay any note or notes made by the furniture company 
and discounted by it with the trust company and which had corne due. 
The trust company had the right, in the absence of agreement to the 
contrary, to charge such notes to the account, and I do not think this 
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right was in any way destroyed by the giving of the check, Subse- 
quently to the giving of the check, December 15th or 16th, for the $6,- 
070, deposits made with intent on the part of the depositor, furniture 
Company, to apply them in making preferential payments, stand on a 
différent footing. While deposited in the regular course of business 
with its banker by the furniture company, they were afïected by the un- 
lawful intent, and, had they not been apphed in exécution of that in- 
tent to the payment of the $2,000 note not due and the other demand 
notes, can we say the deposits would hâve remained with the trust com- 
pany so as to hâve been subject to the right of offset at the time the pé- 
tition was filed and the adjudication made? Would they not hâve been 
apphed to the payment of other debts owing to other creditors ? Can 
we construct a right of set-ofif or Hen so called in favor of the trust 
company that never came into existence? This money did not remain 
on deposit with the trust company subject to the check of the furniture 
company until bankruptcy proceedings were instituted. It was not 
paid over from time to time after December 15, 1904, on the demand 
notes as demand of payment was made, but voluntarily and pursuant to 
an intent to make preferential payments, and such payments were void. 
What the situation would hâve been January 37, 1905, or February 10, 
1905, had not thèse payments been made is conjectural, and it seems 
to me that, unless the law says a banker may charge the note of a cus- 
tomer due on demand to his account without any demand other than 
so charging it — that is, without making demand of payment of the 
maker — no right of set-ofï as to the $2,000 note or the other demand 
notes, those paid subsequently to December 15, 1904, ever arose. The 
money was paid over to the trust company from time to time in pur- 
suance of an illégal intent as a préférence and on demand notes pay- 
ment of which had not been demanded and in violation of the stock cor- 
poration law. The money paid on the $2,000 note coming due in Feb- 
ruary, 1905, never became subject to set-off or any banker's lien. I 
can find no évidence of a demand as to the demand notes paid after De- 
cember 16, 1904, and I iînd no authority, and am pointed to none, 
holding that a bank may charge a demand note to the account of the 
maker prior to his failure or the filmg of a pétition in bankruptcy 
against him, without first making a demand. The note is payable on 
demand made by the bank. Has the maker a right to a demand before 
it is charged to his account? His deposit account is subject to his 
check and he may hâve given checks for the whole amount of it to 
other parties relying on that fact. If the bank or trust company may 
charge up the demand note or notes without demand or notice, the 
checks would be dishonored, and the depositor's crédit shaken, and 
perhaps destroyed. If demand is made, the maker of the note may 
care for it in other ways, and it seems to me that he ought to hâve the 
opportunity so to do. Demand, in such cases, is not a useless forrnali- 
ty. It is settled that demand of payment of a note payable on demand 
is not necessary before suit brought, as suit brought is a sufficient 
demand. Haxtum v. Bishop, 3 Wend. (N. Y.) 13. But a deposit in 
a bank is not due and cannot be made the subject of set-oflf against a 
note held by the bank until demand is made, although it is presently 
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payable on demand. Munger v. Albany City National Bank et al., 85 
N. Y. 580, 587; Howell v. Adams, 68 N. Y. 314. Se of a deposit 
with a private individual. Boughton v. Flint, 74 N. Y. 476. On the 
other hand, the statute of limitations begins to run as against a note 
payable on demand from its date, whether demand is made or not, even 
if it is drawn with interest. Wenman v. Mohav/k Ins. Ce, 13 Wend. 
(N. Y.) 267, 28 Am. Dec. 464; Howland v. Edmonds, 24 N. Y. 307; 
Wheeler v. Warner, 47 N. Y. 519, 7 Am. Rep. 478; De Lavallette v. 
Wendt, 75 N. Y. 579, 31 Am. Rep. 494. And while one who indorses 
a nonnegotiable promissory note payable on demand does not in the 
commercial sensé become an indorser with the rights and liabilities of 
an indorser, he may be held thereon as maker or guarantor, and the 
statute of limitations runs in his favor from the date of the instrument. 
Cottle V. Marine Bank, 166 N. Y. 53, 58, 59 N. E. 736 ; Wheeler v. 
Warner, 47' N. Y. 519, 7 Am. Rep. 478 ; McMuIlen v. Rafferty, 89 N. 
Y. 456, 458. In this case, Judge Earl said (page 459 of 89 N. Y.) : 

"The Word 'derniincV Is not treated as part of the contract, but Is used to 
Bhow that the debt is due." 

In Cottle V. Marine Bank, supra, the court said : 

"As betweeB maker and holder a promissory note payable on demand is due 
forthwith, * » * and therefore a demand with tender of the note of the 
malîer is not a condition précèdent to the maturity of the cause of action." 

If this be so, then thèse demand notes were due and payable wlien 
the checks were given in payment without demand, and, if due and 
payable, the right of set-off existed, and, it would seem, it must follow 
that the trust company had the right to receive payment and had at the 
times of payment a sort of lien upon the deposit. In short, the deposits 
were actually applied by the depositor and received by the holder of the 
notes then due and payable in satisfaction of the notes, and, if due and 
payable, the trust company had the right to receive and retain the 
money turned over to it. It had the right to charge up thèse demand 
notes for the reason they were due. Sec cases cited. They did not, as 
the money was turned over to them voluntarily. Its right of set-off 
then existing is not forfeited for the reason the furniture company 
turned it over. It would seem that this right of set-off bas continued 
and still exists. Why not ? As stated, can we impose a penalty on the 
trust company for the reason the furniture company had an intent to 
prefer not known to or shared or participated in by the trust company ? 
At ail times after December 15, 1904, on this theory, the trust company 
had the right to décline to pay checks of the furniture company, except 
for the balance of the deposits over and above the amount of the de- 
mand notes, and could hâve defended any suit brought by it and set 
off such demand notes against the deposits, even if no demand had been 
made. 

The money is in the possession of the trust company. It bas been 
there at ail times, since the deposits were made. If the furniture com- 
pany could not bave checked it out against the objection of the trust 
company or recovered it in a direct suit, how can the trustée of the 
bankrupt furniture company now recover it? His title and right to it 
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is no greater than was that of the furniture company. True, the pay- 
ments made by the furniture company were void under the stock cor- 
poration law; but so declaring them leaves the money in the hands 
of the trust company as balance of deposits, and it may set up any dé- 
fense to the recovery of the money from it by the trustée that it had 
against the furniture company. If the furniture company had taken 
the money from its safe or till or some other bank, and paid it to the 
trust company in satisfaction of the notes with intent to prefer the trust 
company, the case would be différent, and the trustée could recover. 
As the case stands, he may recover the $2,000 paid on the note that 
was coming due in February, 1905. As to that there was no right of 
set-off, no lien when it was paid, and it was not a deposit when bank- 
ruptcy proceedings were instituted. That act did not operate to give 
to the trust company a right to set off the $2,000 note against a cause 
of action the bankruptcy act gives to the trustée to recover the amount 
of the illégal payaient made on that note, not due December 14th or 
15th when paid, and paid in violation of the stock corporation law. 
and as to which note there was no right to a set-ofï against deposits 
until bankruptcy intervened. When that right came into existence, 
there was no deposit. The money had been drawn out with intent to 
use it to prefer, and paid as a préférence within the stock corporation 
law, and was illegally in the hands of the trust company, which had 
no lien on or right to it when received. 

And I do not think that subdivision "e" of section 67 is so broad, 
and to be construed so strictly, as to eut ofï the défense of so-calîed 
banker's lien, or right of set-off, existing when the money was paid 
over on the demand notes. True, the section says: 

"And such property shall pass to the trustée and be by hlm reclalmed and 
recovered for the beuefit of the creditors of the bankrupt." 

But this does not, in my judgment, operate to destroy the rights 
of the trust company which received the money to retain same, which 
right existed prior to and at the time of the illégal payments. But, it 
is contended that as the lien, or right of set-off,* arose and was created, 
or sprung into existence, within the four months preceding the filing 
of the pétition in bankruptcy, at a time when the furniture company 
was insolvent to its knowledge and that of its officers, and the money 
was deposited with intent on the part of such officers to make preferen- 
tial payments therewith to the trust company, that such lien or right 
of set-off falls, and the trustée may recover the whole amount claimed. 
I hâve found that the trust company and its officers had no intent to de- 
mand or receive a préférence, that they did not know the furniture com- 
pany was insolvent, and that they did not hâve reasonable cause to be- 
lieve that it was intended to give a préférence either by making the de- 
posit or paying over the money on the demand notes or in payment of 
same. There can be no recovery under section 60 of the bankruptcy 
act. This lien, or right of set-off, so called, was neither created by 
or obtained in or pursuant to any suit or proceeding at law or in equity, 
nor obtained through légal proceedings. The lien, if a lien, does not 
fall under the provisions of subdivisions "e" or "i" of section 67 of 
the bankruptcy act. The money was deposited in the bank with an ex- 
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isting purpose to make preferential payments therewith (preferential 
under the stock corporation law), but in this intent the trust company 
did not share. In fact, I am of the opinion that the right of a bank 
to set off the matured notes of a customer or depositor against his de- 
posits, assuming such deposits are not made for and devoted to a spé- 
cial purpose to the knowledge of the bank, is not a lien on the deposits 
in the sensé of the bankruptcy act. It is a right of set-off, a right to 
apply the one, the deposit, to the extinguishment of the other, the over- 
due notes. 

However, be this as it may, I am of opinion, on the whole case, 
that the plaintifï may and should recover the whole amount paid on the 
note of $3,000 coming due in February, 1905, with interest from the 
time of demand by the trustée, but that he cannot recov.er the amount 
of the other payments, those made on the demand notes. 

There will be a judgment accordingly. 



ODBBRT et al. v. MARQUET et al. 
(Circuit Court, N. D. West Virginia. August 15, 1908.) 

1. Vendor and Pubchasee — Feaudtjlent Repeesentations — Matters of 

Opinion. 

A claim for damages or abatement of purchase money for fraudulent 
représentations in a sale of a eoal mine and lands cannot be based on a 
Btatement by the seller that the vein underlying the land had no faults, 
where there was no means by which such fact could hâve been known, and 
Buch statement was necessarily merely one of opinion and known to be 
Buch. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, §§ 53, 359.] 

2. Same. 

Where, In a sale of a coal mine and lands, the vendor also agreed to 
turn over to the purchasers options which he held to purchase the coal 
under adjoining lands, représentations made by him that there was a vein 
of coal underlying ail of such lands, even if uutrue, cannot be made the 
basis of a claim for damages by the purchasers, or for an abatement of 
purchase money, vv-here he made no claim to have any spécial knowledge as 
to the fact, or to have made any esamination. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, § 359.] 

3. Same— Abatement of Puechase Pbice. 

Défendant sold to complainants the entire stock of a coal company which 
owned the coal under certain lands, and representêd that the vein was 
continuous under such lands and of a uniform thiclmess of four feet, when 
it was in fact but three feet and three inches as défendant knew, or could 
have known, having sunk a shaft thereon. Ileld, that there was a failure 
of considération to the extent of the différence in value of the vein as it 
was and as represented, and that complainants were entitled to a corres- 
ponding abatement of the purchase priée still unpald. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, § 359.] 

4. Same— Lâches. 

The rulè that a purchaser can only rescind a contract for the purchase 
of realty for fraudulent misrepresentations made by the vendor when he 
acts promptly on leaming the facts does not apply when he merely seeku 
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an abatement of ttie purchase price, whlch claim may be asserted at any 
titne before ail the purchase money bas been paid. 

5. Equity— Parties— JoiNDER or Complainants. 

Complainants who, together and as a single transaction, purchased ail 
of the stock of a coal company, vvhich carried wlth it the title to coal 
lands, although they dlvided the stock between themselves and gave sep- 
arate notes for thelr respective shares of the purchase money, may unité 
In a suit in equity agalnst the vendor to enjoin a transfer of the notes, 
and compel an abatement therefrom on account of fraudulent représenta- 
tions made by him in regard to the property. 

6. BiLLS ANn Notes— RiGHTS OF Indorsee— Estoppel dp Maker bt Renewal. 

The makers of negotiabl« notes, who, after such notes had been pur- 
chased from the payée by a bank, sought and obtained renewals from the 
bank, giving new notes and taking up the old, are estopped as agalnst 
the bank to set up the défense of fallure of considération on account of 
fraudulent représentations made by the payée. 

[Eîd. Note. — For cases In point, see Cent. Dlg. vol. 7, Bllls and Notes, $ 
356.] 

In Equity. 

S. H. Odbert, Jr., and George T. Odbert, in August, 1906, flled thelr orig- 
inal bill in this court agalnst William Marquet, and some months afterwards, 
by leave of court, they, wlth Vf. H. Warner and H. S. Odbert, Sr., jolned as 
plaintlffs, flled an amended and supplemental blll in the cause agalnst said 
William Marquet and the First National Bank of New Cumberland, in which 
bill the plaintlffs allège themselves to be citizens of Ohlo, the défendant Mar- 
quet to be a citizen of West Virginia résident in this district, and défendant 
bank to be a corporation under the national banking laws, having its princi- 
pal place of business in New Cumberland, in this state, and district ; that on 
September 11, 1902, plaintlffs purchased from défendant Marquet 2,000 shares 
of the stock of the Marquet Coal Company, a West Virginia corporation, at 
the price of $54 per share, or $108,000; that said stock so purchased was di- 
vided between and held by plaintlffs, 360 shares by W. S. Odbert, 320 shares 
by H. S. Odbert, Jr., 320 shares by Geo. T. Odbert, and 1,000 shares by W. H. 
Warner ; that the capital stock of the company was $50,000 dlvided Into 2,000 
shares of par value $25 each, and by said purchase they became the owner of 
ail thereof ; that at the time of purchase of this stock there exlsted a deed of 
trust upon the property of this company for $26,000 in favor of F. W. Stewart, 
assignée of John A. Campbell, of which sum plaintlffs pald $15,000, leavlng 
$10,000 unpaid, but not yet due; that plaintlffs assumed to pay off and dis- 
charge this trust debt as it should become due ; that at the time of plaintlffs' 
purchase of this stock défendant Marquet owned the property of the Jlar- 
quet Coal Company for whlch company a certiflcate of incorporation had been 
obtained, but the stock thereof had not been issued, nor had the property 
been conveyed to It by Marquet; that issue of stock and conveyance of the 
property was made after sale to plaintlffs ; that for said purchase-money con- 
sidération H. S. Odbert, Sr., paid certain sums in cash and executed certain 
notes, payable In one, two, three, and four years, bearing 5 per cent, interest, 
to défendant Marquet, payable at the First National Bank of Cleveland, Ohio, 
and Geo. T. Odbert and H. S. Odbert, Jr., respectively, dld likewlse, while 
plaintiff Warner executed certain other notes payable in one, two, three, four, 
and flve years, payable wlth 5 per cent, interest at the Colonial National Bank 
of Cleveland-, Ohio ; that the plaintlffs at the time of purchase transferred to 
Marquet the said H. S. Odbert 220 shares, H. S. Odbert, Jr., 240 shares, Geo. 
T. Odbert 240 shares, and W. H. Warner 700 shares, of said stock as collatér- 
al to secure the payments of said purchase-money notes due from each, re- 
spectively, and subsequently H. S. Odbert, Jr., and Geo. T. Odbert, renewed 
thelr notes, and each transferred 80 additional shares of the stock as addltion- 
al securlty ; that the property of said coal company consists of the coal under- 
lying 192 acres of land, also under a tract of 40 acres and the surface of some 
60 acres, wlth buildings and improvements, in Hancock county, W. Va., the 
tlppies, tramways, buildings, machinery, horses, mules, carts, toola, and appli- 
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ances of ail kinds used by the company In mlnlng coal, and a rallroad ex- 
tending tvom the tipple and mines about two miles to the Plttsburg, Cincinnati, 
Chicago & St. Louis Railway at New Cumberland, with its locomotives, cars, 
etc., used In transporting said coal. 

It is then charged in said bills that défendant Marquât In selllng said stocks 
to plaintlffs made false représentations, knovving them to be false, touching 
the property of said coal company; that he represented that the tltle to the 
property was good and unincumbered, when, in fact, the rallroad was In fact 
located upon land for which said coal company had no tltle whatever; that 
it is located upon lands of Mary A. Stewart, Stewart Bros., and E. D. Stewart 
for a distance of one mile without any right or title, and the loss of such rall- 
road, it is charged, would render the property almost valueless; that Marquet, 
knowing It to be false, represented that the coal was continuons, that it ran 
up and over the hills, did not run ont, and that there was but one "horse 
back" on the property, while in fact there are over 100 such on it ; that a shaft 
had been sunk upon the property, and thereby it had been aseertained that 
the coal seam was four feet in thickness, when in fact It was only three 
feet three Inches, he knowing at the tlme that a seam of three feet three inches 
could not be profitably mined there ; that he had options on 600 acres of adjoin- 
ing property which he had turned over to the company and that the coal extend- 
ed under thèse 600 acres, when in fact little or no coal extended under thèse 
600 acres as was known by Marquet. 

It is then charged that plaintlffs had no Personal knowledge of the facts set 
out, that they relied solely upon the représentations of Marquet, who represent- 
ed thèse facts falsely to them, knowing them to be false ; that said Marquet hav- 
Ing glven notice to said H. S. Odbert, Jr., and George T. Odbert of his purpose 
to sell the shares of their stock held by him as collatéral on August 20, 3906, 
at public auction, they on August 13, 1006, presented to this court the origi- 
nal blll hereln, and secured a temporary restraining order agalnst such sale 
and pending a hearing, which was contlnued on the return day in September, 
the défendant the First National Bank of New Cumberland instltuted at 
October rules, 1906, in the circuit court of Hancock county, W. Va., a suit In 
equity agalnst the Marquet Coal Company, the plaintlffs, and others, alleging 
It to be the holder of said notes and shares of stock transferred to Marquet as 
collatéral and prnying that a reeeiver be appointed for said company, and the 
said stocks be sold to pay said notes. It is then speciflcally charged in the 
amended and supplemental blll that the défendant bank was not an Innocent 
purchaser of said notes and stocks, for shortly after the purchase of the 
property one of the plaintlffs, taking with him a witness, had notified the 
cashier of said bank not to discount or purchase said notes or any of them, 
Informing him that the property had been misrcpresented, and that payment of 
the notes would be resivSted. An injunctlon was prayed in the original bill 
agalnst the sale and disposition of the stock and notes by Marquet and in the 
amended bill agalnst the prosecution of said equity suit, that the damages and 
loss sustained by reason of the false représentations made by Marquet be as- 
eertained and decreed to plaintifCs, and gênerai relief be granted them. 

Restraining orders were granted, and to thèse bills the défendants Marquet 
and bank bave flied separate answers. In thèse answers the sale of the stock 
at the prlce named In the blll and the exécution of the notes therefor are ad- 
mitted, but ail allégations of fraudulent misrepresentations by Marquet as to 
the property are denied. It Is also denied that the title to the rallroad la 
détective or bad, or that the plaintifCs were without full knowledge of the con- 
dition and estent of the property and of the seam of coal. It is charged that 
the bank discounted the notes before due in regular course of business, and 
without knowledge of any claim of offset or défense by reason of fraud or mis- 
repres'entatlon as charged. 

In addition to filing Its answer, the bank, by leave, flled Its cross-blll, In 
which it sets forth Its ownership of certain notes of the plaintlff Odberts and 
Warner and of the stock of the coal company as collatei'al, and charges that 
the Odberts and Warner hâve been operating the mines of the company, hâve 
removed large quantifies of coal and thereby depreciated largely the value of 
the property ; hâve improperly operated the mines, to Its great injury, so 
that the value of the property has depreciated from $100,000 to $40,000; and 
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that they are negotlating a sale of the two miles of rallroad în order to in- 
terfère with and preveiit a sale ot the property. It Is prayed that an Injunction 
be granted against such sale of the railroad, and that a recel ver be appolnted 
to operate the property. The injunction prayed for in this cross-bill was 
granted, and the application for receiver was continued froin time to time at 
the instance of the parties. The Odberts and Warner filed their .joint answer 
to this cross-bill, in which they deuy that they hâve improperly operated 
the mines, and, on the contrary, charge thèse mines to be In flrst-class condi- 
tion, as shown by the reports of the state mine inspecter. They deny that 
the pror)erty bas depreciated in value; but, on the contrary, charge that they 
hâve spent $40,000 in improvements placed upon it, and hâve purchased and 
added to it coal under adjoining lands almost equal In amount to that mined 
by them, and hâve improved and equipped mines and railroad until they are 
in first-class order. They deny that they hâve been seeking to sell the rail- 
road, that Slarquet had any authority under the agreement to sell or convey 
to the banlî the stock certificates pledged to him as collatéral, and charge 
that the sum of about $32,000 due upon the unpaid notes will not be suffi- 
cient to indemnify them the damages sustalned by them by reason of the 
false and fraudulent représentations made at the time of sale by Marquet, 
whom they charge to be insolvent. Marquet flled his answer to this cross-bill, 
admitting ail of its allégations to be true, and joining in the prayer thereof. 
Replications to ail thèse answers to the original and cross-bills were entered 
and dépositions were talten. Pending the taking of thèse dépositions, the 
banU sued ont an attachment in its equity suit pending in the state court based 
upon an affldavlt of its président and Marquet against funds due the Odberts 
and Warner, whereupon a pétition was filed by them, a rule issued against the 
bank, its président, and Marquet. Answer was flled thereto by them, affldavits 
were filed, a hearing was had, and the bank, its président, and Marquet held 
to be in contempt of the injunction awarded plaintiffs, and they were required 
to dismiss said attachment and pay the costs of the rule, which they did. 

Reese Blizzard, Oliver S. Marshall, and John Marshall, for plaintiffs. 
J. B. Somerville, H. M. Russell, John A. Campbell, and J. R. Done- 
hoQ, for défendants. 

DAYTON, District Judge (after stating the facts as above). Very 
many difficult and perplexing questions hâve been raised in this case 
which hâve been very ably argued. The évidence is not clear, and 
upon every material point is conflicting. It has therefore been with 
great difficulty, and only after long considération, that I hâve been able 
to détermine its weight and effect. The plaintiffs charge that Marquet 
represented the title to the railroad to be good, or that he would make 
it good. On the other hand, Marquet insists that this railroad was 
taken in the sale after plaintiffs had had its title examined for them- 
selves by an attorney of their own sélection, who reported to them title 
to it to be good. It seems from the évidence that this railroad runs 
from 2 to 21/2 miles from the main Hne of the Pittsburg, Cincinnati, 
Chicago & St. Louis Raiiway at New Cumberland to the Marquet 
Coal Company mines; that for 'about three-fourths of a mile it runs 
through the lands of the Stewarts, from whom no right of easement 
or way in writing has ever been obtained. This railroad is not incor- 
porated as such, is not a public carrier, but was built by Marquet for 
the sole purpose of transporting coal from the mines to the main line. 
It cannot apparently, from the évidence, exercise the right of con- 
demnation, and, if its right of easement over this three-fourths of a 
mile through the Stewart lands should be interrupted, it would render 
it useless for the purpose for which intended, and would unquestion- 
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ably greatly damag'e the plaintiffs. Marquet insists, first, that he was 
aîlowed by the Stewarts, acting through one of their number, to hâve 
this right of way over the lands upon terms and conditions which he 
fully complied with. This is denied by Stewart, who testifies that the 
terms and conditions were not complied vvitli, but spécial damage was 
donc the lands by the road's construction, allowed to be made only with 
the understanding that the conditions would be complied with, and 
that suit for damages or ouster is contemplated. Marquet insists, 
second, that in the sale there was no warranty, express or implied, of 
title to this railroad, but, on the other hand, plaintiffs took it as it 
was and with the rights it had. Plaintiiïs, as stated, deny this. In 
weighing this testimony, it seems to me that two facts undisputed must 
be given especial considération : First. At the time this railroad was 
built by Marquet, he and one of the Stewarts, acting for ail, did at- 
tempt to exécute some kind of a written contract touching this right 
of way, employing a lawyer for the purpose. Plaintiffs hâve intro- 
duced the contract so prepared by the attorney as they claim, but Mar- 
quet dénies ever having seen this particular writing and that it con- 
tains the true conditions for the easement. It is undisputed, however, 
that, while an effort was made to settle the matter by a written con- 
tract, no such contract was ever executed, and it seems to me that the 
presumption arises from this fact that the évidence of Stewart is true 
that no settlement for this right of way has ever been made, and that, 
therefore, it is being used simply at the will of the Stewarts, not by 
légal right, and may be by them at any time interrupted and denied. 
It has certainly not yet, in point of time, become a fixed right by pre- 
scription, user or statute of limitation. Second. It is to be remembered 
that originally Marquet sold to the plaintiffs the coal property sub- 
stantially alone for $60,000 and retained the railroad; that after so 
doing, becoming dissatisfied, he went to thèse plaintiffs, and sought to 
secure a rescission of this contract, by reason of which action on his 
part negotiations were opened inter partes which resulted in a new 
contract whereby plaintiffs took over ail the property, including the 
railroad, at $108,000 and its transfer to plaintiffs was effected by an 
assignment of ail the stock of the company, 2,000 shares, at a price 
more than double their par value. From this it would seem clear that 
substantially this railroad was valued in the transaction at something 
near or over $40,000, which would appear to be its full value. This 
being so, it is hardly conceivable that thèse plaintiffs would pay such 
price with a third of the whole line held merely by license and not by 
right and title without doing so either through ignorance of the facts 
or by reason of a griaranty that this title would be made good. 

It is further insisted that Marquet 'made certain misrepresentations, 
in the course of the negotiations, touching the quantity and quality 
of the coal property, which induced plaintiffs to purchase at a price 
far in excess of its value and of the sum they would hâve been wilHng 
to pay had they not been misled by such misrepresentations. Touching 
the quality of the coal, it is alleged that Marquet represented it as con- 
taining only one "horse back" or fault, when, in fact, the vein was 
broken and intermixed with very many clay veins, faults, or "horse 
backs." It is also insisted that the mines at the time were in bad 
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condition, especially in the particulars of ventilation and drainage. I 
do not believe plaintiffs can base a claim for damage or abatement of 
purchase price on thèse grounds for thèse reasons : First. There is 
absolutely no way of determining, so far as I can learn from the testi- 
mony, from either an examination of the exterior surface of the land 
or from an examination of the mine where the coal bas been worked 
out, when thèse horse backs, faults, or clay veins may appear in the 
vein yet to be mined They seem to be wholly irregular, and governed 
by no usual or natural conditions or laws. They are not persistent, are 
différent in size and extent, and usually cover small areas. Therefore 
any représentation made by Marquet could be only based upon opinion 
and désire by which the plaintiffs could not in the nature of things be 
deceived or misled. Touching the condition of the mines, it is clear 
the plaintiffs could and did inspect them before purchase, and took 
them without objection at the time. 

It is further insisted by plaintiffs that Marquet claimed to hâve 
and agreed to turn over options upon 600 acres of coal underlying ad- 
joining tracts which he represented to be underlaid with coal, but which 
turned out to be valueless because not so underlaid. This it is in- 
sisted was an inducing cause for purchase, and constitutes a just claim 
for abatement. While having grave doubt in the matter, I am inclined 
to the belief that such claim cannot be maintained. Marquet had no 
interest in thèse options other than the right to buy the coal at the 
option price. It could not be presumed by plaintiffs that he had any 
spécial knowledge touching the quantity or quality of coal underlying 
thèse optioned lands, unless he represented himself to hâve made spé- 
cial examination thereof, which the évidence nowhere shows he did. 
Finally, it is charged that Marquet represented that the coal underlying 
the two parcels of land, which under the sale of the stock passed to 
plaintiffs was continuous, run over the hills and underlaid ail the land. 
I think the évidence preponderates in favor of plaintiffs' contention that 
such représentation was made. What, then, was the effect of it? To 
find a true answer to this is a very perplexing question. The effect of 
fraudulent misrepresentations generally as affecting contracts for the 
sale of realty in this state is most thoroughiy considered and determin- 
ed by the encyclopédie opinion of Judge Green in Crislip v. Gain, 19 W. 
Va. 438, and in Wamsley v. Gurrence, 25 W. Va. 543. The gênerai 
subject of such fraudulent misrepresentations as affecting contracts in 
gênerai will be found in a note to Fargo G. & G. Go. v. Fargo G. & E. 
Go., 37 L. R. A. 593. The case of Development Go. v. Silva, 125 U. S. 
247, 8 Sup. Gt. 881, 31 L,. Ed. 678, is also very interesting as applying 
the law in such case to a sale of a silver mine. None of thèse cases, 
however, give an exact solution of the question involved hère. On one 
hand, it is claimed that no man can see under the ground and détermine 
whether a vein of coal is continuous or not ; that no one can tell, for a 
like reason, whether the vein will maintain its unif orm thickness ; that, 
therefore, any expression of opinion to the effect that it is continuous 
and uniform cannot be fraudulent, although it turn out untrue, cannot 
mislead, and therefore cannot be cause for abatement. In such case 
the purchaser buys at his own risk. On the other hand, it is contended 
163 F.— 57 
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with great earnestness that thèse veins of coal are generally uniform ; 
that the gênerai dip or inclination can generally be pretty accurately 
determined, and that after years of mining in a particular vein in a 
given locality its peculiarities can be pretty thoroughly fixed and deter- 
mined; that under such circumstances, wlîen Marqnet represented this 
vein to be continuous, to run over the hills, and to be at ail points four 
feet at least in thickness, they had right, from his years of study and 
work in the vein, to rely upon this représentation, and clearly, if they 
had not done so, they would not hâve purchased. 

I am inclined to take an independent view from either of thèse. 
Coal bas uniformly been held to be realty. It has been uniformly 
held that equity will abate the purchase price for a tract of land which 
has fallen short in acreage where the contract is a sale by the acre. In 
Fulton v. Shackleford, an action at law brought for the purpose of re- 
covering back purchase money paid for coal supposed to be under 
lands which turned out to hâve none of merchantable quality under 
them, while filing no written opinion, I held that the plaintiff, Fulton, 
was entitled to recover, and that, when a party undertook to sell coal 
under land, the burden was upon him to show that it was there and in 
merchantable quantity, and, if it was not, that there was a failure of 
considération to the extent of its absence. This was in a case where 
the supposed coal was sold by the acre, and an attempted survey of it 
had been made from surface indications. The judgment in this case 
upon appeal has been recently affirmed per curiam by the Circuit Court 
of Appeals, no opinion being rendered. In this case no direct sale of 
the coal was made, but I am constrained to beheve that the stock of 
this company was purchased solely in considération of the coal supposed 
to underlie the two tracts of 192 and 40 acres, and that the vein so 
underlying thèse tracts was assumed to be continuous and of at least 
four feet in thickness ; that Marquet knew, or could hâve known, of the 
shaft sunk on a part of the land showing that it did not exceed three 
feet three inches. He was using this shaft as a well to supply water, 
and before making représentations as to the thickness of the vein he 
could hâve easily ascertained by a proper investigation the fact. There 
can be no question but a différence of nine inches in a thin vein of four 
feet over any considérable part of the territory would very greatly di- 
minish the value of the property both because of the loss of coal, 
and because of the increased expense incurred in mining the residue. 
Taking the gênerai estimate of 1,000 tons for every foot thick per 
acre, it will be seen that thèse nine inches would represent some 760 
tons loss to each acre so déficient. There is nothing in the évidence to 
disclose the increased cost of mining the residue. I am inclined to be- 
lieve that, upon a référence, thèse facts can be fairly ascertained, and 
that plaintiffs are entitled to claim for the amount necessary to be 
expended to secure a good title to the railroad and for the lack of 
coal and reasonable increased cost for mining and for thèse items only. 

But it is insisted most earnestly that plaintiffs hâve lost ail right to 
thèse claims by reason of their lâches and direct acts of acceptance of 
the présent conditions as they are, and not as represented to be. There 
can be no question but what this would be true if plaintiffs were seeking 
to rescind the contract. When one seeks to rescind, he must act 



ODBERT V. MARQUET. 899 

promptly and apply for the relief so soon as he learns of the false 
représentations or failure or part failure of considération; but I do 
not understand this ruie to apply where abatement alone is sought. The 
rule and practice in this state is clear that such claim can be made 
at any time before ail purchase money is paid, and such claim is 
usually allowed out of the last installment of purchase money. 

Again, it is insisted that this suit is multifarious, and cannot be 
maintained because it combines the several claims for such abatement 
of Warner and the three Odberts. This would be true possibly if this 
had been a sale of distinct and several interests in lands or coal made to 
each by several conveyances, but it was not. It was, in effect, the sale 
of ail stock of the corporation for the considération of the conveyance 
as a whole of the coal under the two tracts. It is not indispensable that 
ail the parties to a suit in equity should hâve an interest in ail the 
matters contained in the suit. It will be sufficient in order to avoid the 
objection of multifariousness, if each party has an interest in some ma- 
terial matters in the suit, and they are connected with the others. 
Brown v. Guarantee Trust Co., 128 U. S. 403, 9 Sup. Ct. 127, 33 L. 
Ed. 468. See, also, Hornor-Gaylord Co. v. Miller & Bennett (D. C.) 
147 Fed. 295, and cases cited. 

The final question to be considered is the rights of the First National 
Bank of New Cumberland in the premises. It is undisputed that, in 
considération of the sale of the stock, thèse plaintiffs executed a num- 
ber of negotiable notes to Marquet which hâve been discounted to this 
bank. It is insisted by them that one of their number in the présence 
of a witness notified the cashier not to discount or hâve anything to 
do with thèse notes because there would be trouble about them. The 
cashier testifies, in effect, that this conversation related to a claim at 
the time being asserted by one Allen against Marquet which Marquet 
settled, and afterwards thèse notes now in controversy were discount- 
ed by the bank. There may hâve been a misunderstanding between 
the parties of this kind, but, be that as it may, I think plaintiffs' con- 
tentions in this particular must fail for two reasons: First, because 
from the évidence I do not deem the notice given as spécifie enough; 
and, second, because it is undisputed that thèse plaintiffs, after it was 
given and after the original notes had been given, sought and obtained 
from the bank several renewals with new negotiable notes which would 
estop in my judgment any such défense so far as the bank, a holder for 
value, is concerned. 

I therefore reach the conclusion that the bank is entitled either to a 
decree for the full amounts of the notes held by it, or to a dismissal 
from this suit without préjudice to its right to prosecute any independ- 
ent action to recover the same as its counsel may détermine may be 
for its best interests. So far as the appointment of a receiver for the 
corporation's property is concerned, it does not appear that thèse plain- 
tiffs are insolvent, but, on the contrary, it seems to me that they are 
able to respond to a personal judgment. If counsel détermine that 
such judgment shall be taken by decree in this cause, I will continue 
the motion for receiver for a reasonable time to allow such payment 
to be made, and, if not made, will then détermine the motion for re- 
ceiver. I further conclude that as against Marquet the plaintiffs are 
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entitled to a decree for damages in the nature of abatement of purchase 
money for the items hereinbefore set forth, which sum in abatement, 
if the parties cannot agrée upon, must be arrived at by référence to a 
spécial master. 



In re MAUZT. 
(District Court, N. D. West Virginia. September 5, 1908.) 

Bankktjptcy—Applioation to Revoke Discharge— Lâches. 

Creditors held barred by lâches from the right to hâve the discharge of 
a bankrupt revoked, It appearing that they had knowledge of the alleged 
fraudulent transfers of property by the bankrupt, relled on to in valida te 
the discharge, before the institution of the bankruptcy proceedings, and 
Instituted a suit to set the same aslde which was afterward abandoned, 
and that they took no steps to bave the bankrupt examined, and made no 
objection to hls discharge. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, S 868.] 

In Bankruptcy. On application for revocation of discharge. 

C. O. Strieby, for petitioners. 

B. H. Heiner and F. O. Blue, for bankrupt. 

DAYTON, District Judge. Mauzy, a man doing large business of 
a mercantile and trading character, a former sheriff of his county, made 
a gênerai assignment December S, 1904^ for the benefit of his creditors 
to Hiner, trustée, who instituted suit in the state court seeking its aid 
in the administration of his trust. Such proceedings were there had 
that the real and personal estate of Mauzy with the liens, charges, and 
debts were ascertained by a master commissioner, and, by decree of 
the State court, sale of such real estate was made and confirmed and 
distribution of the proceeds to creditors directed. More than two years 
after, on February 3, 1906, Mauzy, on his voluntary pétition filed in 
this court, was adjudged bankrupt, and on July 34, 1906, without ob- 
jection, in regular proceedings had, a discharge was granted him. 
Thompson, Moyer, and Warner, three creditors, on June 7, 1907, filed 
their pétition to vacate this discharge on the grounds: (a) That the 
bankrupt and his wife are residing in a valuable résidence property, 
which they charge to be that of the bankrupt, but which was conveyed 
to his mother-in-law for the purpose of defrauding his creditors, and 
that he lias expended near $3,000 in improvements made thereon ; that 
this conveyance was made to his mother-in-law in accordance with an 
agreement made with his wife and recorded in 1906 upon a flyleaf of 
Deed Book No. 43 in the county court clerk's oiïïce, which writing is 
dated May 15, 1903, and is charged to bave been fraudulently antedated 
and recorded. (b) That a large amount of store accounts, judgments, 
and choses in action belonging to the bankrupt had been fraudulently 
collected by, or assigned to, his wife or mother-in-law. (c) That the 
bankrupt some time before his adjudication had sold a house and lot 
owned by him and had taken the vendor's notes in payment thereof 
and assigned them to his wife. (d) That on October 17, 1898, the 
bankrupt purchased 600 acres of land in the joint name of himself 
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and his wife, who paid nothing therefor, and the half interest so con- 
veyed to his wife was not turned over either to Hiner, trustée, in the 
assignment nor Hsted in his bankrupt schedules. It ts charged, fur- 
ther, in this pétition that thèse creditors were not chargeable with 
lâches in failing to resist the granting of the discharge because they 
had no notice of the application of Mauzy therefor, and because, until 
within a very short time prior to the filing of their pétition, they were 
wholly ignorant of the bankrupt's acts complained of, which conceal- 
ed and withdrew from creditors the properties referred to. This péti- 
tion was referred to a référée as spécial master to take évidence and 
report. He has filed ail the testimony taken, which is very voluminous, 
and with it a report not recommending the vacation of the discharge, 
but that certain sums be collected by reason of notes collected by the 
wife and by reason of improvements made by the bankrupt upon the 
property held by the mother-in-law. The application to vacate this dis- 
charge is based upon section 15 of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3438]), which provides: 

"The judge may, upon tlie application of parties in interest wtio bave not 
been guilty of undue lâches, flled at any time within one year after a dis- 
charge shall hâve been granted, revoke it upon a trial if it shall be made to 
appear that It was obtalned through fraud of the bankrupt, and that the 
knowledge of the fraud has corne to the petltioners since the granting of the 
discharge, and that the actual facts did not warrant the discharge." 

After long and careful considération of ail the facts presented in 
this voluminous record, I am convinced that, no matter what views I 
may entertain touching the transactions complained of between Mauzy, 
his wife, and mother-in-law, thèse petitioning creditors hâve failed to 
show themselves free from lâches and of knowledge of the facts prior 
to the granting of the discharge amply sufficient to hâve enabled them 
to file objections to Mauzy's original application therefor. It is to be 
borne in mind that, under this section, the power of the judge to re- 
voke a discharge is confined and limited. It must be exercised (a) 
upon application of parties in interest ; (b) within one year after it has 
been granted; (c) upon a trial in which it must be shown by pétition- 
ers that they hâve (d) not been guilty of undue lâches; (e) that the 
discharge was obtained through the fraud of the bankrupt; (f) that 
the knowledge of said fraud has come to the petitioners since the 
granting of the discharge ; and (g) that the actual facts did not war- 
rant the discharge. In each and every one of thèse particulars the 
burden of proof is upon the petitioners, and each requirement of the 
statute is absolutely essential to be proven. 

"It will be noted that a revocation of the discharge may be made 
upon the application of parties in interest who hâve not been guilty 
of undue lâches, if it shall be made to appear that the discharge was 
obtained through the fraud of the bankrupt, and that knowledge of 
such fraud has come to the petitioners since the granting of such dis- 
charge, and it shall also appear that the actual facts did not warrant 
the discharge. Ail thèse conditions must exist." In re Upson (D. C.) 
124 Fed. 980, 10 Am. Bankr. Rep. 758. "The purpose of this limita- 
tion is to restrict this process to those frauds which shall be discovered 
after the discharge." Collier on Bankruptcy, § 209. "A discharge will 
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not be vacated uniess the court is satisfied that the creditor or his rep- 
résentatives had no knowledge of the objections at the time the dis- 
charge was granted. Where an attorney has knowledge of an objec- 
tion, it will be presumed that the client knows the same facts." Love- 
land on Bankruptcy, § 865. "A discharge in bankruptcy not being 
voidable for causes previously known to the creditor, no order to take 
testimony should be made upon a pétition to vacate the discharge, un- 
iess the pétition shows affirmatively reasonable cause to believe that 
the creditor was ignorant of the ground specified when the discharge 
was granted." In re Bâtes (D. C.) 37 Fed. 604. See, also. In re Ole- 
son (D. C.) 110 Fed. 796; In re Douglass (D. C.) 11 Fed. 403; In 
re Hoover (D. C.) 105 Fed. 354; Morrison v. Vaughan, 119 App. Div. 
184, 104 N. Y. Supp. 169, 18 Am. Bankr. Rep. 704; In re Kolster, 119 
App. Div. 184, 104 N. Y. Supp. 169, 17 Am. Bankr. Rep. 53 ; In re 
Griffin Bros. (D. C.) 19 Am. Bankr. Rep. 78, 154 Fed. 537; Mat- 
ter of Winchester (D. C.) 19 Am. Bankr. Rep. 227, 155 Fed. 505 ; In 
re Hedley (D. C.) 19 Am. Bankr. Rep. 409, 156 Fed. 314 ; In re Dauchy, 
11 Am. Bankr. Rep. 511, 130 Fed. 532, 65 C. C. A. 78. In this latter 
case, decided by the Circuit Court of Appeals for the Second Circuit, 
many of the facts were similar to those presented hère. In the opinion 
rendered by Cox, Circuit Judge, it is said: 

"The questions presented were, flrst, whether the bankrupt slnce the ad- 
judication, June 24, 1901, knowingly and fraudulently concealed from'her trus- 
tée real property, located at Dansingburgh, N. Y., and Nantucket, Mass., be- 
longing tx3 her estate In bankruptcy ; and, second, whether she knowingly and 
fraudulently made a false oath when she swore to the correctness of her 
schedules, which omitted this property. The principal accusation of fraud is 
based upon the conveyance by the bankrupt of the Nantucket property to her 
father, and by hlm to her son, over two years prlor to the adjudication In 
bankruptcy. At the tlrue the pétition was flled and the schedules verlfled 
the légal tltle to this property was not in the bankrupt, and had not been for 
two years and seven months. The transfer to her son, coneeding It to be 
fraudulent as to then existing creditors, has not been made by the act a suffl- 
cient ground for refusing a discharge. About this there is no disagreement. 
In order to establish a fraudulent concealmeut, it must appear that the prop- 
erty concealed belongs to the bankrupt's estate. It must be shown that tlie 
transfer was merely a temporary expédient to place the property beyond the 
reach of the trustée, the title to be resumed as soon as prudence will permit. 
In other words, it must be proved that a secret trust exists in her favor, and 
that her son is under agreemeat, expressed or impUed, to reconvey the prop- 
erty to her when the danger of attack by the creditors has passed. Were we 
permitted to indulge in spéculation and guesswork and substitute suspicion for 
proof, it would not be difflcult to sustaln the creditors' contention ; but the bur- 
den is upon them to establish by clear and convinclng évidence that the bank- 
rupt has been gullty of the offenses alleged. In this they bave failed. The réf- 
érée and the District Court concur in finding that there is insvifîicient proof to 
show that the bankrupt retained an interest in the property conveyed, and we 
are constralned to reach a similar conclusion. The law as origlnally passed, 
and since the amendments of 1903, does not prevent a discharge In cases of 
this character. If the law be inadéquate or defective in this regard, the 
remedy Is wlth Congress and not with the courts." 

In Re Tiffany (D. C.) 17 Am. Bankr. Rep. 296, 147 Fed. 314, it is 
held: 

"Where an act by a trustée to set aside an alleged fraudulent transfer of 
property by the bankrupt to his wife, made anterior to the four-months period, 
résulta unfavorably to the trustée, creditors, urglng the same transaction as a 
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ground of objection to the bankrupt's discharge, are concluded by the judg- 
ment rendered in the tnistee's action, although an appeal therefrom has beeu 
talcen." 

The évidence in this case clearly discloses that the 600 acres of land 
was conveyed to Mauzy and his wife jointly in 1898 by deed duly 
recorded in that year. This was more than seven years prior to the 
adjudication in bankruptcy, and, if this half interest was so secured 
to be conveyed to his wife as a voluntary act, not based on valuable 
considération, under the West Virginia statute, it was incapable of be- 
ing assailed as voluntary conveyance after the lapse of five years. The 
évidence further shows that the conveyance of the résidence property 
in Franklin to Mrs. Harper, the mother-in-law, originated in an agree- 
ment dated the 15th day of May, 1903, between Mauzy and his wife, 
whereby he recognized himself as having paid $650 of a total purchase 
price of $2,600 upon said property by reason of an exchange of another 
property, and also recognizes and states himself to be indebted to his 
said wife in certain sums of money, fully set forth, belonging to her 
separate estate and amounting to a total of $1,276.31. And he trans- 
fers to her said résidence property, crédits said debt due her with the 
said $650 and its interest, and bound himself to expend the balance in 
improvements on the property during the year following. 

Whatever doubt there may exist as to the time when this agreement 
was actually recorded or executed, there can be, and is, no dispute that 
its existence was known by thèse creditors when the bill was filed in 
the said court by Hiner, trustée in the gênerai assignment made by 
Mauzy, and this period was more than two years before this discharge 
was granted. By this contract title passed from Mauzy to his wife, 
and her subséquent securing of the légal title to be made to her mother 
in 1906 can in no way be material to the case under the principles laid 
down in Re Tififany, supra. But, in addition to this, it is clearly 
shown that in this proceeding in the state court upon référence to the 
master thèse matters were inquired into, ail the real estate and personal 
property of Mauzy was ascertained, the debts and their order or 
priorities determined and decree entered selling the same, and that no 
sucessful effort was made in this proceeding to require said trustée 
to sue for or seek to obtain any right to sell, by reason of fraud or 
otherwise, this résidence property or the half interest in the moun- 
tain farm. And it is further shown in the testimony that many of 
the creditors, including thèse petitioners, in a conférence at Circle- 
ville, agreed to and did contribute to a joint fund raised for the pur- 
pose of employing counsel to institute suits, having in view the setting 
aside of thèse conveyances as fraudulent, and to secure the interests 
of Mrs. Mauzy and Mrs. Harper in thèse properties to be sold for their 
benefit, and that such counsel were employed, and such suit instituted, 
but sujjsequently abandoned and dismissed for want of prosecution. 

Thèse facts, and the still further one that no demand was made to 
hâve an examination of said bankrupt before the référée touching 
thèse matters when his pétition in bankruptcy was pending and before 
discharge had been granted, and that no objections were filed to the 
granting of such discharge, although it seems clear that petitioners 
had knowledge of the pending of such bankruptcy proceeding, renders 
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it absolutely impossible for me, under the well-settled prînciples es- 
tablished by the décisions, to grant the prayer of this pétition and va- 
cate this discharge, but, on the contrary, this proceeding must be dis- 
missed at the cost of petitioners. 



UNITED STATES v. PRICB et al. 

SAMB V. HAAS et al. 

(Circuit Court, S. D. New York. August 28, 1908.) 

1. WiTNEssBS— Privilège of Witness— Gkand Juht— Esamination oï Acctjs- 

ED— "Pabt ce Oriminai, Proceedinqs Against Aocused." 

It is a rule established by fédéral décision that the submission of an 
Indictment to a grand jury, and the examina tlon of wltnesses before them 
In relation to the same, are no part of criminal proceedings against 
the accused wlthin the meanlng of the flfth constltutional amendment, but 
are merely to asslst the grand jury In determinlng whether such pro- 
ceedings shall be commenced, and where the accused, afterward Indicted 
by the same grand jury, are brought before them as wltnesses by sub- 
pœna, they are not parties to any proceeding then and there in progress, 
and must rest their claim of privilège or immunity upon the rlghts of a 
witness, and not those of a party. 

2. Same. 

Persons subsequently Indlcted, who were brought before the same grand 
Jury by subpœna as wltnesses in the investigation of the matter ont of 
whlch the ludietments arose, and, after belng fully advised of thelr 
constltutional rights and privilèges, were asked merely formai questions 
which they refused to answer under claim of privilège, were not thereby 
compelled to be wltnesses against themselves In a criminal case, in viola- 
tion of the fiftb constltutional amendment 

On Motion to Quash Indictments. 

On or about Aprll 30, 1908, .Tesse C. Adklns, Esq., was duly appointed by 
the Attorney General of the United States to be a spécial assistant to the 
United States attorney for this district. In the language of the letter of désig- 
nation such appointment was "to ald In the Investigation of the 'cotton leak 
matter,' wlth a vlew of obtaining indictments — If the évidence warrants — 
against Moses Haas, Théo. H. Prlce, and others." The "matter" referred to 
attracted public attention as long ago as 1905, and was In substance* a sus- 
picion that Haas, Prlce, and others interested In spéculative purchases and 
sales of cotton had obtalned through one Holmes, an "Assistant Statistician" 
In the Department of Agriculture, early If not secret information regardlng 
the plantiug of cotton and the condition of the growlng crop, which informa- 
tion mlght be useful to them In deallng wlth persons not so well Informed. 
The May grand jury for this district belng In session, It was attended by Mr. 
Adklns, as well as by the district United States attorney and bis regular as- 
sistants, and by thelr suggestion the jurors began an investigation Into sald 
"matter." At the tlme of the occurrences glvlng rlse to thèse motions, no In- 
dictment had been found growlng out of "cotton leak" transactions, no com- 
plaint or Information had been filed, nor had any person been arrested or 
held for examlnation by reason thereof. It appears by affidavlt that coun- 
sel for the United States or some of them were Informed that Prlce deslred 
to make a statement to them, and that Haas was wilUng to give testimony, if 
himself guaranteed immunity from prosecutlon. Later, however, sald counsel 
were advised that Haas had concluded not to testify, and that Prlce would 
make no statement to the grand jury. Before Prlce had deflnltely made tbls 
statement, a subpœna dlrected to him and requlrlng attendance before the 
grand jury was Issued, but not legally served. He, however, became fully 
aware of Its existence and ténor. After Haas' alleged change of mind be- 
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came known to the United States attomeys, a slmilar subpœna was duly 
served upon hlm. Both thèse subpœnas were In usual form, and required the 
attendance of Priée and Haas, respectively, to testify "ail and everythlng you 
may know in a certain cause now pending and undetermined in [this] court 
between the United States and * * * on the part of the United States." 
Haas appeared in obédience to the subpœna, and Price, after learning through 
eounsel that if he did not corne, despite the informallty of service, he would 
ultimately be compelled so to do, also attended in the grand jury room. Both 
were duly and fully informed of their constitutional rights, and that the ju- 
rors were iuvestigating the "cotton leak." Both protested against being sworn. 
Each was asked whether he knew the other, and both refused to answer on 
constitutional grounds. A few other wholly unimportant questions were ask- 
ed, privilège clalmed as to each, and the épisode then closed without either of 
the moving parties having uttered any words whleh could be regarded as évi- 
dence against anybody. Thereafter thèse Indictments (based on alleged "cot- 
ton leak" wrongdoing) were found against both Price and Haas, and by the 
same grand jury before whleh they had appeared. 

Both now move to quash said indictments on the ground that the pro- 
ceediugs above outlined constltute an invasion of rights guaranteed by the 
flfth amendment of the Constitution, In that compelling attendance of per- 
sons ultimately Indlcted, and swearing them as witnesses makes them wit- 
nesses against themselves, even though by prompt clalm of privilège no words 
of the slightest evldential value are uttered. Défendants' claim may be thus 
fairly stated: It Is a breach of constitutional privilège to compel the pos- 
sible défendant in a criminal case to- elect before any grand jury having 
Power to indict him, whether or not to claim said privilège. 

Nicoll, Anable, Lindsay & Fuller, for Price. 
Nash Rockwood, for Haas. 

Henry L. Stimson, U. S. Atty., and Jesse C. Adkins, Goldthwaite H. 
Dorr, and Charles A. Roberts, for the United States. 

HOUGH, District Judge (after stating the facts as above). A part 
of the argument addressed to the court appeared to assert that Price 
and Haas had been oppressed by the agents or attorneys of the United 
States. L,et it be assumed that discretionary power rests in the court 
to quash an indictment found by coercion or oppression of jurors or 
witnesses or by device or trick inconsistent with the fair and honor- 
able administration of law, yet there is nothing even in défendants' 
affidavits giving color to a suggestion of such conduct in this proceed- 
ing. What was donc was ail in the open, with every opportunity for 
défendants to consult eounsel, and not one of the formai questions put 
(the examination never got further) was even asked before full and 
fair knowledge of his légal privilège had been given each of the prés- 
ent défendants, and by one or several représentatives of the United 
States. This conclusion is reached without reading the minutes of the 
grand jury — a means of information doubtless légal, but in my opinion 
not to be resorted to if recourse can be avoided, because the grand 
inquest is not only a supremely important, but wholly independent 
part of our légal System, and prying into its records directly tends to 
subordinate that jury to the court and to increase technicality of procé- 
dure ; two results equally to be deplored. 

The real and only questions raised by thèse motions are narrow but 
important matters of law ; i. e. : Were thèse défendants by the trans- 
actions above stated (1) compelled to be witnesses against themselves 



906 1G3 FEDERAL REPORTER. 

(2) in a criminal case? To avoid side issues it will be assumed (but 
not decided) that Price attended the grand jury under compulsion. 

The second of the queries stated requires considération of the nature 
of a grand jury proceeding before indictment found. Défendants as- 
sert that by a necessary légal fiction the indictment is drawn, and is 
physically in existence before the grand jury convenes; that it is 
then with supporting évidence laid before the jurors, who thereupon 
find or ignore it. It follows that the "criminal case" begins with the 
naming of a défendant in the unfound indictment, and theoretically 
antedates the grand jury itself. It follows, also, that the person named 
in such indictment is as much on trial (though in a différent way) when 
before the grand jurors as he is after due arraignment before a petit 
jury. This view is thought to find support in People v. Kelley, 24 N. 
Y. 74; People v. Sheriff, 11 Civ. Proc. R. (N. Y.) 182. I do not, how- 
ever, find it necessary to consider whether this narrow and technical 
statement of grand jury proceedings is justified by New York or other 
State décisions. The true doctrine is, I believe, established by national 
courts of controlling authority, and is that the submission of an in- 
dictment to a grand jury and the examination of witnesses before them 
in relation to the same are "no part of criminal proceedings against the 
accused, but are merely to assist the grand jury in determining wheth- 
er such proceedings shall be commenced." Post v. United States, 161 
U. S. 583, 16 Sup. Ct. 611, 40 L. Ed. 816; United States v. Reed, 
2 Blatchf. 435, Fed. Cas. No. 16,134. It must, therefore, be held that 
Price and Haas were not on trial before the grand jury, were not 
parties to any proceeding then and there in progress, and must rest 
their claim of privilège or immunity upon the rights of a witness, and 
not those of a party. 

The constitutional provision is but the affirmance of the common- 
law maxim, "Nemo tenetur seipsum accusare." It cannot be under- 
stood without knowledge of the common-law rule, and is to be inter- 
preted thereby. It is intended solely to prevent disclosures by persons 
acting as witnesses in any investigation, and has no logical or historical 
relation to the rights of parties as such. Counselman v. Hitchcock, 
142 U. S. 574, 12 Sup. Ct. 195, 35 L. Ed. 1110; Kepner v. United 
States, 195 U. S. 100, 24 Sup. Ct. 797, 49 L. Ed. 114; United States v. 
Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890 ; Brown 
V. Walker (C. C.) 70 Fed. 48 ; Story on the Constitution, § 1288. The 
immunity of a party in a criminal case rests likewise upon a rule of 
the common law, long antedating the Constitution, and quite différent 
from the rule regarding self-accusation, viz., the exclusion from the 
witness stand of ail parties to the record, because their interest was 
thought to be so great as to render them unworthy of belief. Benson 
V. United States, 146 U. S. 335, 13 Sup. Ct. 60, 36 L. Ed. 991. 

This rule was not changed by the Constitution, and existed in fuU 
force in most English-speaking courts until almost within the memory 
of men still living. For the fédéral courts the practice is now regulat- 
ed by Act March 16, 1878, c. 37, 20 Stat. 30 (U. S. Comp. St. 1901, 
p. 660), declaring that in ail proceedings against persons "charged with 
the commission of crimes" the person charged shall be a witness "at 
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his own request, but not otherwise." Thus I think the defect of de- 
fendants' argument is shown by authorities controlling in courts whose 
prime duty it is to authoritatively expound the national Constitution. 
Price and Haas were not parties, but as witnesses claim a party's statu- 
tory (not constitutional) privilège. Regarding thèse men as witnesses 
only, it is settled law that no right either constitutional or statutory 
was infringed by compelling their attendance and administering the 
oath. United States v. Kimball (C. C') 117 Fed. 156, followed in 
United States v. Greene & Doremus, Sup. Ct. Dist. Columbia (unre- 
ported), where a lengthy séries of vital questions to each of which privi- 
lège was pleaded, was permitted on motions like the présent. The rea- 
son for this is that the constitutional privilège is personal to the witness, 
must be claimed by him, may be passed on by the court, and the claim- 
ant only becomes a witness by being duly sworn or afhrmed as such. 
People v. Lauder, 82 Mich. 109, 46 N. W. 956 ; State v. Corner, 157 
Ind. 611, 62 N. E. 452 ; State v. Duncan, 78 Vt. 364, 63 Atl. 225, 4 
L. R. A. (N. S.) 1144, 112 Am. St. Rep. 922. The constitutional pro- 
vision is therefore, as said by Prof. Wigmore in his illuminating dis- 
cussion of the subject "an option of refusai and not a prohibition of 
inquiry" (Wigmore on Evidence, § 2268), and, when thèse défendants 
were duly and legally sumrnoned to inquiry and put to their option, 
no right was violated, and the suggestion that they severally appeared 
in an unfavorable light while claiming privilège before the men who 
could indict them is especially immaterial in a country where "there is 
more danger that criminals will escape justice than that they will be 
subjected to tyranny." Kepner v. United States, 195 U. S. 134, 84 
Sup. Ct. 797, 49 L. Ed. 114. 

It is quite true that the constitutional view, which by confounding the 
privilège of a witness with the rights of a party (or to speak more ac- 
curately the exclusion of a party) makes of a suspect a person sacro- 
sanct, bas received much judicial approval. The extent and nature 
thereof is reviéwed in People v. Gillette (Sup.) 111 N. Y. Supp. 133, 
39 N. Y. Law J. 1293 (June 18, 1908), and from the reasoning of that 
case I respectfully dissent. Some aid for défendants' contention is 
thought to be found in such cases as Stokes v. State, 5 Baxt. (Tenn.) 
619, 30 Am. Rep. 72, where the Constitution was held infringed by 
asking défendant to make a foottrack before the jury. The numerous 
cases on démonstrative évidence are, I think, beside the question before 
the court, but it may be said that I think the better view is set forth 
in the récent case of Magee v. State (Miss.) 46 South. 629. See, also, 
Wigmore on Evidence, § 2265. 

Motion denied. 
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UNITED STATES v. HAAS et al. 

(Circuit Court, S. D. New York. August 28, 1908.) 

Nos. 307-310. 

1. CONSPIRACT— "CONSPIEACY TO DETEAUD UNITED STATES"— ELEMENTS OF Oï- 

FEKSE. 

An indlctment whleh charges a confederated effort to deprive the 
national government of the right and privilège of proper service in the 
D«partment of Agriculture by corruptlng an employé of such départaient, 
and Induclng hlni to secretly furnish advance information of crop condi- 
tions, contrary to the rules of the department, and to issue false reports 
to the public as to such conditions, charges a conspiracy to defraud the 
United States under Rev. St. § 5440 (U. S. Comp. St 1901, p. 3676). 

2. Bribeet — Offenses Aqainst United States— Pbkson Acting in Officiai. 

FUNC'TION— "ACTS FOK UNITED STATES IN AN OFFICIAL FUNCTION." 

A person employed by the United States as an assistant statistician In 
the Department of Agriculture, in the performance of the dutles wlth 
which he Is charged by the rules of the department, acts for the United 
States in an officiai function, vFlthin the meanlng of Rev. St. § 5451 (U. 
S. Comp. St 1901, p. 3680), maklng it a criminal offense to bribe any 
such person to induce him to do or to omit to do any act In violation of 
hls lawful duty. 

3. Conspiracy— "CONSPIRACT to Commit Offense Against United States"— 

Beibeby of Officer— "Lawful Dutt." 

In Rev. St. § 5451 (U. S. Comp. St. 1901, p. 3680), whlch makes It a 
criminal offense to glve or offer bribes, etc., to induce any officer of, or 
person acting for or on behalf of, the United States in any officiai func- 
tion to do or omit to do any act in violation of hls lawful duty, the phrase 
"lawful duty" is not restricted to a duty Imposed by statute, but is broad 
enough to cover a duty imposed by a lawful superior ; and an indlctment 
charging a conspiracy to induce an assistant statistician In the Depart- 
ment of Agriculture to furnish to the accused advance news of crop 
conditions, and to cause to be published false reports as to such condi- 
tions in violation of the rules of the department, to aid défendants in 
market spéculations, by promising such employé a percentage of the 
profits of such spéculations, charges a conspiracy to commit an offense 
against the United States under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 
3676). 

On Demurrer. On demurrer by Haas to four indictments found 
against him jointly with others not joining in the demurrers. 

H. Iv. Stimson, U. S. Atty., J. C. Adkins, G. H. Dorr, and C. A. 
Roberts, for the United States. 

Nash Rockwood, for défendant Haas. 

HOUGH, District Judge. At the times in the îndîctments mention- 
ed one Holmes was an employé of the United States, acting as as- 
sistant statistician in the Department of Agriculture. His duties were 
to consider and tabulate (or assist in so doing) the reports on-cotton 
planting and cotton crop conditions furnished to the department by 
its local experts, and thus prépare (or assist in preparing) the reports 
on cotton furnished to the public under govemmental authority. Such 
or similar reports on agricultural conditions hâve been furnished by 
the proper department ever since the organization of the Department 
of the Interior. They were in gênerai terms authorized by the statute 
(May 15, 1863) establishino- ;hat department. This function of the 
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Interior Department passed to the then created Department of Agri- 
culture in 1892, and both before and since that date Congress has spe- 
cifically appropriated money for the collection and publication of crop 
reports. B_y Act July 5, 1892, c. 147, 27 Stat. 76 (U. S. Comp. St. 1901, 
p. 294), it is declared that monthly crop reports must be submitted to 
the Secretary of Agriculture, "who shall officially approve the report 
before it is issued or published." During ail the time referred to in 
the indictments, it was the written and published rule or régulation of 
the Agricultural Department (of which judicial notice is taken) that 
no crop information should be published or divulged by any sub- 
ordinate without the written approval .of a bureau chief , which Holmes 
was not. 

For the purposes of thèse demurrers, the substance of the indict- 
ments may be thus stated : It is alleged that Haas et al. agreed with 
each other and with Holmes that the latter should — and he did — 
(1) give Haas et al. advance information concerning cotton, contrary 
to the rules and régulations aforesaid ; (2) cause to be published — and 
he did publish — with officiai approval fraudulently obtained, a false 
crop report; and (3) that for thèse services Holmes should receive a 
percentage of the gains of Haas et al., to be made in cotton spécula- 
tion based upon their private information, or the public's misinforma- 
tion, SD as aforesaid obtained or brought about. The indictments pré- 
sent this agreement between Haas, Holmes et al. as a conspiracy under 
Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676) and such conspiracy 
is charged as being both to defraud the United States and to commit 
an offense against the United States. They also présent the corrup- 
tion of Holmes, not only as one of the objects of the conspiracy, but 
as a substantive offense; i. e., violation of Rev. St. § 5451. 

Défendants' fîrst proposition is that, inasmuch as it is not shown that 
the United States was deprived of anything of value by the transac- 
tions recounted above, no indictment for conspiracy to defraud under 
section 5440 will lie. This subject I hâve recently examined in United 
States V. Morse (C. C.) 161 Fed. 429, and need only repeat my con- 
viction that the subject is not open to further discussion in courts of 
first instance. The indictment charges a confederated effort to deprive 
the national government of the right and privilège of proper service 
in the Department of Agriculture, and that is enough, according to 
cases too numerous to permit dissent by a trial court. 

It is next urged that in issuing crop reports, including cotton state- 
ments, the United States was not exercising governmental functions. 
This contention is overruled on the statement of facts above compiled 
from the indictments and public statutes. 

Premising that a conspiracy under section 5440 to commit an of- 
fense against the United States présupposes that a statutory crime 
was intended by the conspirators, Haas finally argues that section 
6451 could not hâve been violated either in intention or fact, because: 
(1) Holmes was not an "officer of the United States." (2) Holmes 
was not "a person acting for or on behalf of the United States in any 
ofificial function," inasmuch as collecting and disseminating informa- 
tion about cotton was not an officiai (i. e., governmental) function of 
the United States, and, if the national government could not exercise 
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that function, a fortiori, the same could not be delegated to Holmes. 
(3) Holmes was not prohibited from doing what he did by any stat- 
ute, consequently he did not commit any "offense against the United 
States," and it follows that it was not such offense to procure him 
to commit noncriminal acts. (4) The promise of contingent gain made 
to Holmes was not "money or other thing of value," nor a "contract, 
undertaking, obligation, gratuity, or security, for the payment of 
money or for the delivery or conve3'ance of anything of value," where- 
fore, though Holmes may hâve done wrong and Haas counseled or 
procured him to do so, the procurement was not in the way proscribed 
by section 5451, wherefore no ope so acting can be reached either di- 
rectly under section 5451 or indirectly under section 5440. 

The premise of thèse contentions is admitted. Since there are no 
common-law offenses against the United States, the offense mentioned 
in section 5440 must be statutory. 

(1) Whether Holmes was an "officer" need not be decided. 

(8) It is held that Holmes was a person acting for the United States 
in an officiai function for reasons plainly inferable from the facts 
stated above. 

(3) Let it be assumed for the sake of argument that Holmes com- 
mitted no crime (i. e., violated no statute) when he perpetrated any or 
ail of the moral wrongs set forth in the indictments. 

But violating "lawful duty" and breaking statutes are not synony- 
mous expressions, and défendants' argument passes too lightly over 
the language of section 5451, which does make it a crime to induce one 
acting for the United States to do any act in violation of his lawful 
duty. It follows that Haas' contention can only be supported by hold- 
ing that "lawful duty" means duty imposed by statute, and nothing 
else. This is répugnant to common (and correct) usage. The phrase 
"lawful duty" is amply wide to cover duty imposed and regulated by 
a lawful superior. In this sensé it was Holmes' lawful duty to obey 
the rules and régulations of his department duly promulgated and 
known to him; nor is it material that such régulations should be in 
writing. 

Citations of cases like United States v. Keitel (D. C.) 157 Fed. 
396, to show that violating a departmental rule is not a crime, do 
not advance the argument at ail. Let it be admitted that such is the law, 
but that does not show or tend to show that Congress cannot make it 
a crime to incite or cause another to violate such rule. This question, 
however, is not fairly presented in this case, and need not be pursued 
further than to note a query as to the correctness of the ruling in 
United States v. Matthews (D. C.) 146 Fed. 306. 

The question really is : What does "lawful duty" mean, and was it 
Holmes' "lawful duty" to refrain from doing what the indictments 
assert he did ? It would be. a strange government wherein the conduct 
of officiais of every grade was regulated in minute détail by statute. 
"Of necessity usages hâve been established in every department of 
the government which bave become a kind of common law, and regu- 
late the rights and duties of those who act within their respective 
Hmits." United States v. MacDaniel, 7 Pet. 1, 8 L. Ed. 587; Benson 
v. Henkel, 198 U. S. 1, 25 Sup. Ct. 569, 49 h. Ed. 919. The indict- 
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ment avers that Holmes knew the rule of secrecy, and Haas knew it, 
and with that knowledge induced its violation. That Holmes violated 
his lawful duty in yielding to temptation seems to me especially clear. 

(4) The promise to give or pay Holmes a share of profits if there 
were any is clearly within the prohibition of section 5451. Of course, 
the promise was unenforceable, because the considération was grossly 
immoral, but the same objection would apply to a formai contract for 
the payment of a definite sum of money. It may be noted that this 
statement of the agreement with Holmes is found only in the "overt 
acts" appended to the indictment proper. It is not necessary to set 
forth overt acts in an indictment for conspiracy, and, if set forth, they 
cannot be resorted to in aid of the averments of the charging portion 
of the pleading, nor can they on demurrer be considered, because they 
are not strictly part of the indictment. They may on motion to quash 
afford ground for setting aside the pleading; but that point is not 
raised hère. 

No other matter suggested in argument seems to me to need com- 
ment. 

The demurrers are overruled. 



UNITED STATES v. RAISH et al. 

(District Court, S. D. Illinois. Aprll 24, 1908.) 

-Post OrncE — Unlawi-ui, Use of Mails — Enfoecing Boycott — "Usino the 
Mail to, Depeaud" 

Offlcers of a labor union who send letters or clrculars tlirougli the mails 
to customers of a manufacturing corporation to Induce them to withdraw 
their custom from it for the purpose of ruining its business or forcing it 
to pay a fine imposed on it for employlng nonunion workmen, whether such 
fine and boycott were initiated by such offlcers or by the union with their 
participation and approval, are guilty of the offense of uslng the mails to 
defraud, in violation of Rev. St. § 5480 (U. S. Comp. St. 1901, p. 3696). 

[Ed. Note. — Nonmailable matter, see note to TImmons v. United States, 
30 O. 0. A. 79.] 

Pending the enlargement of its planing mill, the Wahlfield Manu- 
facturing Company, in order to hold its employés together, employed 
them in the construction of the work. Some of thèse men belonged to 
the local carpenters' union, some to the wood cutters' union, and some 
were nonunion. Pending the work the défendant Humphrey requested 
the company to cômpel ail its men to join the carpenters' union, and, on 
refusai, handed Mr. Wahlfield a letter, which stated that a fine had been 
imposed on the company of $500, which would be remitted upon the 
company's employing carpenters' union men on the job, and told hijn 
that, if he did not pay the fine or employ union men, the unions would 
boycott him. Thereafter circular letters were sent to the company's 
customers, urging them not to handle Wahlfield's products. Wahlfield 
had the two défendants, who were président and secretary of the car- 
penters' union, indicted for attempt to defraud by use of the post of- 
fice. On the trial the jury were instructed as shown below. Both de- 
fendants convicted. 
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W. A. Northcott, U. S. Atty., and H. A. Converse and J. H. Story, 
Asst. U. S; Attys. 
John Daly and N. C. Mihigan, for défendants. 

HUMPHREY, District Judge (charging the jury). The case you 
are considering is an indictment in three counts drawn under section 
5480 of the fédéral statutes (U. S. Comp. St. 1901, p. 3696) charging 
thèse two défendants, Humphrey and Raish, with having devised and 
executed a scheme to defraud by use of the post-office department 
of the United States. 

The indictment is in three counts. The first count allèges that the 
scheme, as devised by thèse défendants, was that they, taking advan- 
tage of their position as officers of a certain labor organization, would 
cause an assessment of a fine to be placed against the Wahlfield Manu- 
facturing Company, and induce that Company to pay said fine under a 
threat of a boycott if the company did not pay, and that the scheme 
contemplated the use of the mail, and that certain letters in exécution 
of the scheme did pass through the mail. The second and third counts 
are based upon a différent theory; that the scheme devised was thèse 
défendants, taking advantage of their position as members and officers 
of the said labor organization, would by use of the mails cause a boy- 
cott to be put in force against the business of the Wahlfield Manu- 
facturing Company, and thus injure that company in its business. The 
first count is drawn upon the theory that their intention in the scheme 
was to induce Wahlfield to pay in order to escape the boycott, which 
would hâve been in fraud of the Wahlfield Manufacturing Company. 
The other two counts are drawn upon the theory that their. device con- 
templated that he would not pay, but would suffer the boycott, and 
thus be defrauded in his business. 

Either of thèse counts constitutes an ofi^ense under the statute. The 
indictment is no évidence of guilt. It is simply a formai method taken 
by the prosecuting department of the government to présent to the de- 
fendants in légal form the charge made against them. If you believe 
from the évidence beyond a reasonable doubt that the défendants did 
devise the scheme in question, did cause this fine to be assessed against 
the Wahlfield Company, and did cause the boycott to be undertaken 
against the same company and did use the mails in exécution of that 
device, ail as charged in the indictment, or in any count thereof, then 
you will find the défendants guilty. On the other hand, if you do not 
believe from the évidence beyond a reasonable doubt that the défend- 
ants devised the scheme in question to cause the fine to be assessed and 
the boycott to be put in force, and used the mail in exécution thereof, 
as charged in the indictment, or in any count thereof, then you will 
find the défendants not guilty. 

The burden is upon the government. The government must prove 
ail the material allégations of the charge by évidence which convinces 
your minds beyond a reasonable doubt. I mean by that that the de- 
fendants do not hâve to prove their own innocence. The government 
must prove their guilt. The presumption of innocence is with the de- 
fendants. You must allow that presumption to remain with them un- 
til it has been removed by the proof in the case convincing your minds 
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of their guilt beyond a reasonable doubt. In order to constitute this 
offense, it is not necessary that any profit or gain should hâve corne to 
either of the défendants. In order to constitute this offense, it is not 
necessary that the scheme should hâve been successful under either 
one of thèse counts. 

The law further is, gentlemen, that if the scheme in question was 
devised by the union, as testified to by some of the witnesses, that, so 
far as any action was taken at ail, it was ail taken by the union and un- 
der the order and instructions of the union, still, if you further believe 
from the évidence beyond a reasonable doubt that the défendants or 
either of them participated in such action of the union or assisted in 
carrying out such action of the union, and acquiesced in such action 
of the union, then as to said défendants you will find them guilty just 
the same as though the action had been individual on their part. Evi- 
dence has been introduced tending to prove the good réputation of thèse 
two men. Réputation is the most valuable héritage any man can hâve. 
You are to consider that in making up your judgments. You are to 
consider ail that the évidence shows as to previous good réputation in 
making up your judgments as to the guilt or innocence of thèse défend- 
ants. You are the judges of the facts. You find the facts for your- 
selves. You find them from the évidence, not from any outside infer- 
ences or impressions. You take the law from the court, and you are 
to give to the law, as the court gives you the law, the same force which 
you give to the facts as you find the facts to be. You hâve heard the 
witnesses ; seen them upon the stand ; listened to their testimony. You 
hâve a right to consider what you hâve seen, and what you hâve heard 
as coming from thèse varions witnesses ; their manner and appearancc 
upon the stand ; their frankness and honesty ; their interest in the case, 
if any has been shown; their préjudices, if they hâve shown any préju- 
dice ; their knowledge of the facts ; their opportunity to hâve a knowl- 
edge of the facts about which they hâve testified ; the reasonableness or 
unreasonableness of the stories they hâve told upon the stand in answer 
to questions; and from ail thèse various considérations you make up 
your judgments for yourselves as to the weight to be given to the tes- 
timony of any witness. 

You hâve nothing to do with the punishment. Congress has placed 
that burden upon the court. The form of your verdict will be, if you 
find the défendants guilty: "We, the jury, find the défendants guil- 
ty." If you find them not guilty, the form of your verdict will be: 
"We, the jury, find the défendants not guilty." And, if you find one 
guilty and one not guilty, the form of your verdict will be : "We, the 

jury find the défendant guilty, and the défendant not 

guilty" — filling the blanks with the names as you shall find. 

Is there on the part of the plaintiff any exception to be taken to the 
charge of the court? 

Mr. Converse: I would like to hâve the court instruct the jury that 
the scheme set up in the various counts of the indictment are apt 
schemes to defraud. 

Is there on the part of the défendants any exception to be taken to 
the charge of the court? 
163 P.— 58 
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Mr. Daly: We except to the charge given by the court as to the 
first count of the indictment. As I understood the charge to the jury, 
the court stated that the indictment said that certain letters did pass 
through the mail. I think the charge in that count of the indictment 
is that a spécifie letter passed through the mails, and we wish to except 
to that part of the charge of the court. I also wish to except to that 
part of the charge of the court stating that the scheme did not dépend 
upon any profit or gain upon the part of the défendants or either of 
them. And also except to the instruction with référence to the ac- 
tion of the union, where, among other things, the court charged that 
acquiescence in the action of the union would bind thèse défendants, or 
either of them, so acquiescing. 

The Court: The first exception was that I refer to more than one 
letter as to the first count ; and what was the second ? 

Mr. Daly: That it was not necessary that any profit or gain accrue 
to the défendants, or either of them. The third was the acquiescence 
in the action of the union. 

The Court: I meant to instruct you gentlemen, but from the ex- 
ception made by counsel for the government it appears I did not, and, 
if I hâve not already charged you, I now charge you that the court is 
of opinion that the artifice and scheme described in thèse three counts 
are ail actionable under the statute. 

Mr. Daly: There is another suggestion I désire to except to — 
that the jury specify the count or counts of the indictment that they 
may find either or both of thèse défendants guilty upon, if they so find. 

The Court: It is ail the same scheme and my thought about that 
was, if they find them guilty under any count, it will be the same as 
though they find them guilty under ail three counts, for I would hâve 
no purpose to cumulate the punishment. 

Mr. Daly: We désire to make the request to hâve the spécifie find- 
ing of the jury as to each count separately. And I désire to except 
to that portion of the charge of the court in which the court states 
to the jury that the artifice described in each of thèse counts is action- 
able under the statute. 

The Court : And the court, having heard the suggestions of counsel, 
déclines to instruct the jury further, to which ruling of the court de- 
fendants, by their counsel, then and there excepted. 



CONFECTIONERS' MACHINBRT & MANTJFACTURING CO. T. RACINE 
ENGINE & MACHINERT CO. 

(Circuit Court, E. D. Wisconsln. June 15, 1908.) 

1. Equity— Amendment of Bili>~Mistakb in Description or Paett. 

A Massachusetts corporation directed Its solicltor to institute a suit 
for infringement of a patent of wliicti it was owner. Such corporation 
had succeeded one liaving precisely tlie same name, but organized under 
the laws of Delaware, and through a mistalie of fact the solicitor de- 
scribed the complainant in the bill as a corporation of Delaware, but, 
on the fact appearing in the évidence, by leave of court amended the 
bill to conforui thereto, and the case proceeded to final hearlng. Held, 
that the amendment did not change the cause of action, but merely cor- 
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rected a mistake of fact ; that the Massachusetts, and not the Delaware, 
corporation, was In fact the complainant from the beginning; and that 
the amendment did not necessltate a dismissal. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Bqulty, |§ 561- 
563.] 

2. JUDGMENT — PbIOB ADJUDICATION — PERSONS CONCLUDED SUIT FOfi IH- 

fRINGElIENT. 

A deeree adjudging the validity and infringement of a patent in a suit 
In which the manufacturer of the alleged infringing article, although not 
a party to the record, assumed and conducted the défense, employiug 
counsel and paying the costs, is conclusive as to such issues as between 
a purchaser of the patent pending the suit, and a corporation which suc- 
ceeded to the business, rights, and liabilities of such manufacturer, and, 
in fact, paid the final costs and counsel fées in such suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1193. 

Opération and effect of décision in équitable suit for infringement of 
patent, see note to Westinghouse Electric & Manufacturing Co. v. Stan- 
ley Instrument Co., 68 C. 0. A. 541.] 

3. Samb— Res Judicata— Matters Concluded. 

A deeree is not the less conclusive on the Issues made by the pleadings 
and determined because a party has falled to produce évidence on some 
of such issues. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 30, Judgment, i 

1251.] 

In Equity. On final hearing. 

This is a final hearing in equity. The bill Is based upon letters patent No. 
440,668, allèges infringement of elaims 1, 2. 3, and 4, and prays an injunctlon 
and an accounting. The patent has expired during the pendency of the suit, 
but jurisdietlon is retained under the authority of Beedle v. Bennett, 122 U. 
S. 71, 7 Sup. et. 1090, 30 L. Ed. 1074. The bill also sets up a prior adjudi- 
cation in the district of Massachusetts, wherein ail seven elaims of the patent 
vvere decreed to be valid, and wherein the question of infringement was de- 
termined, which adjudication is alleged to be final and conclusive of ail ques- 
tions raised in the présent litigation, and that the présent défendant Is there- 
by estopped from assertlng Its présent contentions. The answer Is In effect 
a gênerai déniai. 

The titie to the patent In suit was acquired by a Minnesota corporation of 
the same name as the défendant in 1891. September 22, 1900, a new corpora- 
tion was organized under the laws of the state of Delaware, having the same 
name as the présent plaintiff, and expressly organized for the purpose of tak- 
ing over the assets, property, and good will, and contlnuing the business, of 
such Minnesota corporation. The parties in Interest were the same and the 
offleers were the same as in the Minnesota corporation. The patent in suit 
was transferred with cther assets. Thereafter the plant and factory of said 
corporation were transferred to Springfield, Mass., for business reasons, and 
in October, 1905, a thlrd corporation was organized with the same name, un- 
der the laws of the commonwealth of Massachusetts, for the purpose of 
acqulrlng the property and transacting the business of Its predecessor. AU 
the property, choses In action, and assets of every name and nature, Including 
the patent in suit, were transferred by the Delaware corporation to the Massa- 
chusetts corporation ; the persons in Interest and the oflicers remainlng the 
same. One Page has been the président and gênerai manager of thèse three 
corporations. The business has been carried on wlthout change or Inter- 
ruption, and has covered the manufacture of machines under the patent In 
suit. 

The history of the défendant corporation and the varlous successions In 
interest may be stated as follows: Thomas Kane & Co. was a copartnership 
carrying on the business of manufacturing machinery at Racine, Wis. Mr. 
Peil and Mr. Kane owned the controlling interest in the firm, and hâve con- 
tinued to be in control of such business during the successive changes in 
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organlzatlon. About September, 1902, the partnershtp was merged Into a 
corporation known as the "Racine Machinery Manufacturlng Company," and 
the présent défendant, a corporation, Is the successor of such former cor- 
poration. Mr. Peil, the président of the présent corporation, owned or con- 
troUed 96 per cent, of the stock of the défendant corporation. Mr. Naylor, 
the secretary and treasurer of défendant, was an offlcer of the flrst corpora- 
tion, and was an employé of the copartnershlp. The same Une of business 
has continued without interruption ; the machines alleged to infringe being 
one of its products. On April 3, 1903, the Delaware corporation, then being 
the owner of thls patent, flled a bill in equity in the Circuit Oourt of the 
United States for the District of Massachusetts agalnst a concern Imown as 
Kibbe Bros. Company of Springfleld, Mass., charging Infrlngement of the 
patent in suit, and praying for relief by way of in.1uuetion and an accountlng, 
etc. Kibbe Bros, appeared and filed an answer on the 26th day of May, 1903 ; 
Richard P. EUiott, Esq., appearing as defendant's sollcltor. A replication was 
flled June 29, 1908. The case went to final hearlng before Judge Lovvell, 
whose opinion is in évidence hereln. The final decree in that case adjudged, 
flrst, that the patent in suit. Ko. 449,668, as to ail its claims, seven in num- 
ber, Is a good and valld patent ; second, that Neal A. Clecher was the original 
and flrst Inventor of the Invention described and claimed in sald patent ; third, 
that the complalnant, the Oonfectloners' Machinery & Manufacturlng Com- 
pany, Is the lawf ul owner of sald letters patent ; fourth, that the défendant 
Kibbe Bros. Company has Infringed the claims of sald letters patent and upon 
the rlghts of the complalnant under the same ; fifth, that the complalnant re- 
eover of sald défendant its costs of the suit; sixth, that a perpétuai injunc- 
tlon be issued against the défendant Kibbe Bros. Company, its officers, at- 
torneys, agents, etc., according to the prayer of the bill.' The answer of the 
Kibbe Bros. Company put in Issue the validity of the patent and complain- 
ant's title thereto, and denled Infrlngement. In pursuance of such decree a 
perpétuai injunction was Issued and served upon Kibbe Bros. Company, and 
is still in force. The machine Involved in the Kibbe Bros.' suit was made by 
Thomas Kane & Co., and by It sold to Klbbe Bros. Company in March, 1902. 
In October, 1902, the flrst Racine corporation undertook and agreed with 
Kibbe Bros. Company to take charge of any suit that mlght be brought for 
Infrlngement. After the flllng of the bill In that suit, the flrst Racine cor- 
poration April 16, 1903, wrote Kibbe Bros, that they had taken over the man- 
agement of the suit, and would pay ail expenses of such lltigation. The en- 
tire conduct and control of sald suit was assumed by the flrst Racine corpora- 
tion, and continued until the dissolution of such corporation. The défendant 
corporation on the 17th of January, 1906, pald the costs taxed against Kibbe 
Bros. Company In such suit. The fées and charges of Mr. Elllott, defendant's 
sollcltor were also pald partly by the flrst corporation, and partly by the sec- 
ond. Kibbe Bros, sustained none of the expenses and had nothlng to do wlth 
the management of the lltigation. Mr. Peil, as président of both Racine cor- 
porations, appears to bave had charge of the défense throughout. Under the 
advlce of Mr. Elllott, the defendant's sollcltor, no appeal was taken. No 
évidence appears to bave been offered on the hearlng in that suit by the de- 
fendant on the question of infrlngement. 

The présent suit was brought January 9, 1907. The présent complalnant 
employed Mr. Quinby as its sollcltor to bring thls suit and draft the bill for 
It. He inadvertently described the corporation complalnant as being organlz- 
ed under the laws of Delaware, whei-eas, lu truth and in fact, the patent in 
suit was then the property of the Massachusetts corporation; the names of 
the two corporations being identlcal. The mlstake was not dlscovered untll 
the proofs of title were oflfered. At the close of the complamant's prima 
facle case, Mr. Page, the président of the complalnant, and Mr. Quinby, made 
affldavlts explalnlng how the mlstake was made, and thereupon complalnant 
asked leave to amend the bill by strlking out the words "State of Delaware," 
and by Inserting in lieu thereof "Commonwealth of Massachusetts," with 
certain other correspondlng changes. Such motion was reslsted by défendant, 
but was granted by the court upon the condition that it recall for further 
cross-examination any witness or wltnesses who gave évidence for the com- 
plalnant in the prima facie case that défendant mlght désire to hâve pro- 
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duced. Thereupon the défendant asked leave to amend its answer, which leave 
was granted, and the parties proceeded to complète their proofs and prepared 
the case for final hearing. 

William Quinby, for complainant. 

Winkler, Flanders, Bottum & Fawsett (F. E. Dennett, of counsel), 
for défendant. 

' QUARLES, District Judge (after stating the facts as above). The 
défendant, having duly excepted to the order allowing the amendment 
of the bill of complamt, renews its contention that the légal efïect of 
such amendment was to bring in an additional party, and that the de- 
fendant is entitled to a dismissal of the bill. • 

It is further argued that the suit abated when the Delaware corpora- 
tion was dissolved, and that the Delaware corporation never was pos- 
sessed of this cause of action, as the event has proven. This conten- 
tion is, of course, predicated upon the theory that the Delaware cor- 
poration was in the fîrst instance the actual complainant, in which 
event the position of the counsel would be sound. The doctrine is 
familiar that a complainant may not, under the guise of an amend- 
ment, abandon the entire case made by his bill and présent a new and 
différent case. The case of Shields v. Barrow, 17 How. 144, 15 L. 
Ed. 158, is perhaps the leading case, and great rehance is placed upon 
it by defendant's counsel. We are content with the rule as there laid 
down: 

"Amendments can only be allowed when the bill is found defectlve in prop- 
er parties, in Its prayer for relief, or in the omission or mistake of some fact 
or circumstance connected with the substance of the case but not formlng the 
substance itself ; or for putting in issue new matter to meet the allégations of 
the answer." 

In my opinion the amendment did not change the cause of action, 
but within the rule above stated simply corrected "a mistake of fact 
connected with the substance of the case," and that it did not work a 
substitution of parties. That it was a pure mistake or inadvertence 
must be évident, because, first, the Delaware corporation did not then 
own the patent ; second, the inf ringement alleged was not available in 
a suit by the Delaware corporation. It is not conceivable that it was 
intended to name the Delaware corporation the complainant under 
such a State of facts. Furthermore, it was the Massachusetts corpora- 
tion that actually brought the suit. It retained Mr. Quinby for that 
purpose, and instructed him to sue in its behalf. This Mr. Quinby 
undertook to do, but, being unfamiliar with dates and facts with which 
he had to deal, a copy of the bill in the former suit brought by the 
Delaware corporation against Kibbe Bros. Company on the same 
patent was furnished as a guide and source of information. In fram- 
ing the bill he carelessly followed the allégations of the former bill, 
as to citizenship, designating complainant as organized under the laws 
of Delaware. The mistake was not discovered by Mr. Page, who veri- 
fîed the bill, or by the attorneys on either side, until the proofs of title 
disclosed the error. The Massachusetts corporation is hère by its 
correct name, and no change in that regard was necessary; but the 
place of its existence was erroneously set out. It has often been held 
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that a defect in the statement of citizenship may be corrected by 
amendment, although it may be vital on the question of jurisdiction. 
Howard v. De Cordova, 177 U. S. 609, 614, 20 Sup. Ct. 817, 44 L. 
Ed. 908. 

Indeed, such an amendment was made in Shields v. Barrow, supra. 
In the original bill the défendant, Robert Shields, was described as a 
citizen of Louisiana. By an amendment he was described as a citizen 
of Mississippi. Such amendment was passed over without criticism by 
the court. In Needham v. Washburn, Fed. Cas. No. 10,082, suit was 
brought for an infringement of a patent against the défendants as co- 
partners ; but the proof showed that the défendants and others had 
been organized as a corporation of the same name or désignation 
as the firm. Mr Justice Clifford, who presided, disregarded the mis- 
take, and proceeded to hear the case on the merits, because, as he sug- 
gested, the bill might be cured by amendment. In Poster 's work on 
Fédéral Practice, § 163, it is laid down that in a suit brought in the 
fédéral court an amendment may be allowed setting forth the facts 
that are essential to fédéral jurisdiction. It is apparent that the amend- 
ment bas worked no préjudice to the défendant. It has wrought no 
change in the nature or scope of the défense. It was simply effectuat- 
ing the intention of the parties, and in my judgment was within the 
legitimate exercise of judicial discrétion. The Trémolo Patent, 83 
Wall. 518, 527, 23 L. Ed. 97. By leave of court both parties amended 
their pleadings and proceeded to complète the proofs. Mr. Poster, 
in his work on Fédéral Practice, § 168, says: 

"When both parties hâve eonducted the case as if the pleadings contained 
certain allégations therein omitted, an amendment inserting such allégations 
may be made at almost any stage of the case." 

Under thèse circumstances, it would be extremely technical to re- 
quire the complainant to go out of court, and institute a new suit. 
For thèse reasons the contention of défendant is overruled. 

This brings us to the considération of the estoppel which is set up 
against the défendant. As to the proposition of law involved, the case 
is ruied by Eagle Mfg. Co. v. Moline Plow Co. (C. C.) 50 Fed. 195, 
and the same case in the Circuit Court of Appeals of this Circuit (57 
Fed. 992, 6 C. C. A. 673). The comprehensive and lucid opinion pro- 
nounced by Judge Jenkins in that case must be accepted as a statement 
of the law which is final and conclusive hère. It would, therefore, be 
idle to disçuss the numerous authorities cited from other circuits. 

The only question remaining, then, is whether the proofs hère sub- 
mitted bring the case within the rule. The point is made by the de- 
fendant that the estoppel is not available to the présent complainant 
because it purchased the patent before the former adjudication was 
made, and therefore it cannot be held to be privy within the meaning 
of the law. The point is not well taken. The date upon which the 
proposition must turn is the commencement of the suit against Kibhe 
Bros. Company, and not the date of the adjudication therein. Carroll 
V. Goldschmidt, 83 Fed. 508, 37 C. C. A. 566. The case upon which 
the défendant predicates its contention is Ingersoll v. Jewitt, 16 
Blatchf. 378, Fed. Cas. No. 7,039. A loose expression in the opin- 
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ion, taken by itself, would seem to support defendant's position; but 
a careful examination of the case will show that the opinion was ex- 
pressly predicated upon the authority of Freeman on Judgments, § 
162, where the learned author lays down the rule as foUows: 

"Tliat no one is prlvy to a judgment whose succession to the rights of prop- 
erty thereby aiïected occurred previously to the Institution of the suit." 

The distinction hère raised was unimportant in the Blatchford Case, 
because there the licensee acquired title eight months before the com- 
mencement of the suit out of which the alleged estoppel arose. It 
is probable that the agreement of the first Racine corporation with 
Kibbe Bros. Company to maintain the suit at its own expense was also 
binding upon the présent défendant, its business successor. However 
that may be, the adoption by the défendant of the poHcy of its prede- 
cessor as to the Kibbe suit, the payment by it of the taxed cost and 
fées of counsel, with full knowledge of the facts, are in and of them- 
selves sufficient to estabHsh privity as matter of law. Rumford Chem- 
ical Works V. Hygienic Chemical Co. (C. C. A.) 169 Fed. 436. 

The défendant contends, however, that certain of the issues were 
not contested in the Kibbe Bros.' suit, and that as to such issues the 
decree is not conclusive; citing Cromwell v. County of Sac, 94 U. S. 
351, 24 L. Ed. 195. It is unnecessary to open up again the discussion 
as to the true interprétation of this famous opinion because the évi- 
dence shows that Mr. E^hiott appeared at the hearing for défendant 
and cross-examined the witnesses. He also filed a printed brief on 
the final hearing, which is in évidence hère, wherein he says: 

"Défendant ofCered no évidence in défense, believing that complainant had 
falled to prove thie Infringement alleged In the bill of complaint." 

He thereupon discussed the évidence and cited many authorities, 
claiming that the défendant was entitled to a decree dismissing the 
bill. This amounts to a contest, although no affirmative proof was 
elicited. The concluding paragraph of Judge Jenkins' opinion in the 
case above cited would seem to dispose of this proposition. "The de- 
cree of the court is not the less conclusive because a party bas failed 
to produce ail the évidence at command, or because of newly discover- 
ed évidence." 

The only ground for asserting a différence in the issues in the two 
cases is that ail the claims of the patent were involved in the Kibbe 
suit, while hère only four of the seven claims are in issue. Certainly, 
as to the claims common to both suits, the estoppel must prevail. 

For thèse reasons I am constrained to hold that the défendant is 
estopped and precluded from raising the issues which it so elaborately 
presented, as to the validity of the claims of this patent, and as to in- 
fringement; and that the complainant is entitled to a decree for an 
accounting in accordance with the prayer of its bill, with costs. The 
patent having expired, no injunction can issue in the case. It is so 
ordered. 
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MA SON V. NATIONAL HERKIMER COUNTT BANK OF LITTLE FALLS. 
(District Court, N. D. New York. September 14, 1908.) 

BANKBUPTCT— VOIDABLE PREFEBENCB— INDIRECT PAYMENT OF OeEDITOH. 

A bankrupt corporation made a note to another corporation whicli 
indorsed and discounted tlie same with défendant bank. Witliin four 
months prior to tlie bankruptcy, and wlien botli corporations were in- 
solvent and knowu to be so by défendant, tlie indorser paid the note 
which was not tlien due, and cliarged tlie amount to the bankrupt, 
whicli had goods or a crédit for goods with the indorser of greater 
value than the amount of the note; the effect belng to dlminish the 
bankrupt's assots by that amount. The bankrupt was a party to the 
arrangement ; the offlcers of the two corporations being practically the 
same. Held, that the effect of the transaction and its intended effect 
was a preferential payment by the bankrupt to défendant which was 
recoverable in equity by the trustée. 

In Equity. Suit in equity to set aside a transfer of property by 
the bankrupt, the Newport Knitting Company, to the National Herki- 
mer County Bank of Little Falls, N. Y., in payment of a certain note 
before due and at a time when the said Newport Knitting Company 
was insolvent and its insolvency was known to the bank, and to re- 
cover this said property as an illégal préférence. 

Henry J. Cookinham, for complainant. 

Myron G. Bronner and A. M. Mills, for défendant. 

RAY, District Judge. The Newport Knitting Company was in- 
corporated about September 11, 1900, under the laws of the state of 
New York, with a capital stock of $30,000 divided into 300 shares, 
with its principal place of business at Newport, Herkimer county, N. 
Y., to carry on a knitting mill,woolen and cotton factory, and manu- 
facture, buy and sell knit goods, cloth, yarns, wool, and cotton, etc. 
Its incorporators and directors were Titus Sheard, Frank Senior, 
H. P. Snyder, Orville P. Purciy, and Edwin I. Stimson, and 100 
shares were issued to Purdy, 45 shares to Sheard, 45 shares to Senior, 
45 shares to Snyder, 20 shares to Stimson, and 20 shares to Weyman 
Walker. One hundred and seventy-five shares were paid for on 
machinery and supplies sold to it by the H. P. Snyder Manufactur- 
ing Company, and it seems nothing was paid for the other 
shares, although it was asserted there was a considération. There 
was another corporation, known as the Titus Sheard Corpo- 
ration, and it is said the Newport Company was a subsidiary of the 
Sheard Company, as I shall designate the two. One witness who 
ought to know the facts so spoke of and designated it. The directors 
and officers of both corporations were substantially the same. Titus 
Sheard was the président and financial head of both. Stimson was 
his son-in-law and Senior his nephew. Subséquent to July, 1901, the 
books of account of the Newport Knitting Company were kept in the 
office of the Titus Sheard Company at Ëittle Falls, and in the same 
room by the same person. Titus Sheard was a director of the défend- 
ant bank, and had bëen for many years prior to the transaction com- 
plained of, and was a personal friend of its président, David Burrell, 
and its cashier, Geo. D. Smith. In the summer of 1903 the Sheard 
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Company was financially embarrassed, and Burrell, the président of the 
bank and one C. A. Miller, one of its directors, undertook to assist 
it in liquidating its affairs. Consultations were had, and thèse result- 
ed in an agreement by which, August 8, 1903, that company, in ef- 
fect, transferred ail its property and efïects to the bank. 

There was a séries of notes, among which was one of $5,773.05 dis- 
counted January 8, 1901, at défendant bank, made by the Newport 
Knitting Company, indorsed by the Titus Sheard Company, and dis- 
counted by said Sheard Company for its own benefit. Partial pay- 
ments were made, and renewals had until May 11, 1903, when it 
was ren&wed for four months, and on August 32, 1903, and before 
it was due, it was renewed for three months. This is the note in 
question hère the payment of which is alleged to hâve been made, 
in fact, by the Newport Knitting Company on the 26th day of Sep- 
tember, 1903, before due and as a préférence. The amount of the note 
was then $4,953.33, less the accrued interest. It was paid by the 
check of the Titus Sheard Company from funds in the bank to its 
crédit, but such payment, or the amount of the note, was at once 
charged to the account of the Newport Knitting Company, which then 
had goods or crédit for goods with the Titus Sheard Company in ex- 
cess of the amount of the note. The effect of this transaction was 
to lessen the assets of the Newport Knitting Company by the amount 
of the note $4,953.33 in payment of its own note, and transfer that 
amount of its assets to the Titus Sheard Company in payment to it 
of the $4,953.33 which it paid the bank, and to the bank which by 
virtue of the transfer before mentioned had become or became possess- 
ed of ail the assets and property of the Titus Sheard Company. The 
Newport Knitting Company and its creditors did not get the said $4,- 
953.33. The défendant bank got the whole of it. Such was the well- 
known légal and intended effect. Both the Titus Sheard Com- 
pany and the Newport Knitting Company were then insolvent, and 
this fact was well known to the bank and its officers. The opérations 
of the Knitting Company were then practically suspended. and were 
never resumed, and the Titus Sheard Company was being practi- 
cally wound up by the bank which knew the relations of the two 
companies. xA.bout the middle of October, 1903, proceedings for 
the voluntary dissolution of the bankrupt, Newport Knitting Com- 
pany, were instituted. December 30, 1903, a pétition in bankruptcy 
was filed against the Newport Knitting Company, and an adjudi- 
cation was had January 33, 1904. There can be no doubt that 
the Newport Knitting Company knew of, assented to and took 
part in the payment of the note in the manner aforesaid. There 
can be no question that it and the Titus Sheard Company, knowing 
their financial condition and insolvency, intended a préférence to the 
bank, and that the bank was seeking and intended to obtain and re- 
ceive a préférence over the other creditors of the Newport Knitting 
Company. 

The position of the défendant bank' is that the Titus Sheard Com- 
pany, liable on this note to the bank as indorser, had the right under 
its agreement, referred to, to pay it and paid it from its own prop- 
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erty; that the Newport Knitting Company, as maker, was liable to 
it, and it had the right to make the set-off and charge the amount 
to the maker; that the bank received nothing from the Newport 
Knitting Company, and is not liable to its trustée ; that even if the 
Titus Sheard Company, being insolvent, made a preferential payment 
to the bank, this action does not concern that, and even if the New- 
port Knitting Company made a preferential payment to the Titus 
Sheard Company, the action must be against it, and cannot be main- 
tained against the bank. The Titus Sheard Company disappeared. 
But, as I look at this case, under the évidence the payment was, in 
fact, made by the Newport Knitting Company. It knew of it and 
intended it in the mode described. Its property, in légal effect, was 
used to make the payment. The efïect in equity is not changed for 
the reason it was done in the manner described. If the Titus Sheard 
Company had given its check to the Newport Knitting Company — 
that is, if Sheard, président, and the treasurer had given a check sign- 
ed by themselves as such, representing the Sheard Company, to them- 
selves as representing the Newport Knitting Company in payment on 
account and the Knitting Company had turned that over to the bank 
— no question could be raised. A short eut was taken by common con- 
sent, and the check was passed to the bank and the amount charged 
to the Knitting Company so that it in fact paid the note. The Cir- 
cuit Court of Appeals may hold that such a transaction legally évades 
the provisions of the bankruptcy act, but I cannot. It was a préfér- 
ence pure and simple intended as such by ail the parties to the trans- 
action. 

It was voidable, not void. This action is to déclare it void, and I 
so hold. The transaction is declared void, and the trustée is entitled 
to recover the amount paid on the note. 



In re BUNTARO KUMAGAI. 

(District Court, W. D. Washington, N. D. September 3, 1908.) 

1. Aliens—Naturalization— Power of Courts. 

To become a citizen of the United States by naturallzatlon Is not a rtght, 
but a privilège, whloh can be granted by the courts only under provision 
of laws enacted by Congress. 

2. Same— Persons Exigible— Pbhsons of Japanese Race— "White Pebsons." 

Rev. St. § 2166 (U. S. Comp. St. 1901, p. 1331), anthorlzlng the naturaliza. 
tion of aliens honorably disehaiged from the milltary service of the 
United States, as limited by section 2169 of the same title, as amended 
In 1875 (Act Feb. 18, 1875, c. 80, 18 Stat. 318 [U. S. Comp. St. 1901, p. 
1133]), by providlng that "the provisions of this tltle shall apply to aliens 
being free, white persons and to aliens of African nativity, and to persons 
* of African descent," does not extend the right of naturalizatiou to a per- 
son of the Japanese race, although havingan honorable discharge from the 
army of the United States. 

[M. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7446-7447. 

Cltizenship under state and fédéral laws, see note to Olty of Mlnne- 
apolis V. Reum, 6 0. C. A. 37.] 
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Hearing on Application of a Japanese Person Holding a Certificate 
of Honorable Discharge from the Regular Army of the United States 
to Become a Naturalized Citizen of the United States. Application 
denied. 

Buntaro Kumagai, in pro. per. 
A. J. Balliet, Asst. U. S. Atty. 

HANFORD, District Judge. This applicant for naturalization is an 
educated Japanese gentleman, and, in support of his pétition to be ad- 
mitted to citizenship, he présents a certificate showing that at the ex- 
piration of a term for which he enlisted as a soldier in the regular 
army of the United States he was honorably discharged. There ap- 
pears to be no objection to his admission to citizenship on personal 
grounds, and the court bas given no considération to any questions 
which might be raised of a formai character ; the intention of the court 
being to rest its décision denying the application on the single ground 
that Congress bas not extended to Japanese people not born within the 
United States the privilège of becoming adopted citizens of this coun- 
try. 

It is the inhérent right of every independent nation to détermine 
for itself and according to its own Constitution and laws what per- 
sons shall enjoy the rights and privilèges of citizenship, and our Con- 
stitution déclares that: 

"AU persons born or naturalized In the United States, and subject to the 
jurlsdiction thereof, are citizens of the United States and of the state wherein 
they réside." 

This is a broad provision, and comprises chiidren of ail aliens sub- 
ject to the jurisdiction of our government without distinction as to 
race or color; the only exceptions being chiidren of alien parents not 
subject to the jurisdiction of the United States. United States v. 
Wong Kim Ark, 169 U. S. 665, 18 Sup. Ct 456, 43 L. Ed. 890. By 
our Constitution the power to provide for the naturalization of aliens 
is vested in Congress, the courts bave no power to admit aliens to citi- 
zenship, otherwise than in accordance with the laws which Congress 
has enacted, and aliens cannot demand admission to citizenship as a 
right. They can only claim the privilège of becoming adopted citi- 
zens under the provision of laws enacted by Congress. The gênerai 
policy of our government in regard to the naturalization of aliens has 
been to lirait the privilège of naturalization to white people, the only 
distinct departure from this gênerai policy being soon after the close of 
the Civil War, when, in view of the peculiar situation of inhabitants 
of this country of African descent, the laws were amended so as to per- 
mit the naturalization of Africans and aliens of African descent. In 
the year 1862 (Act July 17, 1862, c. 200, § 21, 12 Stat. 597) a law 
was enacted in récognition of services of aliens who enlisted in the 
military service of this country, authorizing naturalization of aliens 
who should be honorably discharged from military service and that 
law became incorporated in title 30 of the Revised Statutes of the Unit- 
ed States as section 2166 (U. S. Comp. St. 1901, p. 1331). As original- 
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ly enacted by Congress, section 2169 merely extended the privilège of 
naturalization to Africans and aliens of African descent, but by the 
act of 1875, to correct errors and supply omissions in the Revised 
Statutes, that section was amended to read as follows : 

"The provisions of thls tltle shall apply to aliens being free whlte persons, 
and to aliens of African nativity and to persons of African descent." Act Feb. 
18, 1875, c. 80, 18 Stat. 318 (U. S. Comp. St. 1901, p. 1333). 

As both sections are comprised in title 30, this amendment of section 
2169 provides a rule of construction appUcable to section 3166, and, 
being the latest expression of the will of Congress on the subject, it is 
controlling, and limits the privilège of naturalization to white persons 
and those of African nativity or descent. The use of the words "white 
persons" clearly indicates the intention of Congress to maintain a Une 
of demarkation between races, and to extend the privilège of naturaliza- 
tion only to those of that race which is prédominant in this country. 
In re Ah Yup, Fed. Cas. No. 104; In re Saito (C. C.) 62 Fed. 136; 
In re Yamishita, 30 Wash. 234, 70 Pac. 482, 94 Am. St. Rep. 860. 

As this appHcant is of a différent race, the court is constrained to 
deny his application on the ground that the laws enacted by Congress 
do not extend to the people of his race the privilège of becoming 
naturalized citizens of this country. 



In re HIGHFIBLD. 

(District Court, M. D. Pennsylvania. September 2, 1908.) 

No. 1,133, In Bankruptcy. 

1. Bankbdptct— Exemption— JuRiSDicTioN of Court. 

While a bankruptcy court bas no Jurisdiction over property clalmed 
by the bankrupt as exempt ; once the right to it bas been established, it 
may, preliminary to that, détermine whether for any reason the right 
cannot be asserted. 

2. Sasib — ISxEMPTioN Claimed from Fund in Court — Claim or Landlokd 

Undee Leasb Waiving Exemption. 

Where the property of a bankrupt bas been sold, and the bankrupt as- 
serts a right to his exemption from the fund in court' produced by such 
sale, the court has jurisdlction to détermine his right as against other 
claimants of the fund, and the claim of a landlord who had a lien on the 
property for rent, and in whose favor the bankrupt had waived his right 
of exemption in the lease, is entitled to préférence over the claim of ex- 
emption. 

In Bankruptcy. On exceptions to report of référée allowing bank- 
rupt's exemption. 

Charles H. Welles, Jr., for landlord. 
W. H. IvCach, for bankrupt. 

ARCHBALD, District Judge. The bankrupt's goods were sold by 
the receiver for $1,700, but there hâve been numerous expenditures 
which bring it down to less than $1,000. There was due to the land- 
lord at the time the bankruptcy proceedings were instituted, for rent 
of the premises, the sum of $1,750, which has been reduced to $1,535 
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by the proceeds of certain other goods which were appraised and left 
on tbe premises upon some sort of an understanding that the bank- 
rupt was going to take them for his exemption, but which were dis- 
trained and sold by the landlord, whereupon the bankrupt concluded 
not to. Later on, when he filed his schedules, he claimed his exemption 
in cash out of the money in the trustee's hands which was allowed him. 
To this the landlord objects, as it cuts down the fund to which he 
must look for his rent, already meager ; the bankrupt having waived 
his exemption in the lease, to say nothing of having acquiesced in the 
announcement at the receiver's sale that he was going to take the goods 
in the basement. The question is whether in view of thèse facts the 
bankrupt is entitled to maintain his claim. 

The référée finds that there was nothing in his alleged acquiescence, 
and, as the case goes off on another point, there is no occasion to dis- 
cuss it, if, indeed, it could be considered doubtful. But the référée 
also holds that the court bas no authority over property claimed as 
exempt except to appraise and set it ofif, leaving it to the state courts 
to work out and enforce conflicting claims with regard to it. This is 
no doubt true so far as concerns spécifie goods or property sought to 
be retained as exempt by the bankrupt. Lockwood v. Exchange Bank, 
190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061 ; In re Brumbaugh (D. 
C.) 12 Am. Bankr. Rep. 304, 138 Fed. 971. But even hère the court 
will undertake to inquire and décide whether by reason of fraud he 
has not forfeited his rights. In re Duffy (D. C.) 9 Am. Bankr. Rep. 
358, 118 Fed. 936; Matter of Alex (D. C.) 15 Am. Bankr. Rep. 450, 
141 Fed. 483; In re Schafer (D. C.) 18 Am. Bankr. Rep. 361, 151 
Fed. 505 ; In re Ansley (D. C.) 18 Am. Bankr. Rep. 457, 153 Fed. 
983. And, if so, it is difficult to see why it may not do so, also, where 
the question is whether for any reason he has not waived or lost them. 
The distinction would seem to be that, while the bankruptcy court has 
no jurisdiction over the property claimed as exempt, once the right to 
it has been established, it may, preliminary to that, détermine whether 
for any reason the right cannot be asserted. In re Coddington (D. C.) 
11 Am. Bankr. Rep. 123, 126 Fed. 891; In re Sloan (D. C.) 14 Am. 
Bankr. Rep. 435, 135 Fed. 873 ; In re O'Connor (D. C.) 16 Am. Bankr. 
Rep. 784, 146 Fed. 998. 

In the case in hand there is no question of goods or the right to dis- 
train or hâve exécution of them or of enforcing a lien against them, ail 
of which, when it arises, must be left to proper proceedings in the 
state courts after the bankruptcy court has found the bankrupt en- 
titled to maintain his claim and turned the property over to him. Hère 
there is a fund which the court is called upon to distribute to the par- 
ties entitled to it. Three hundred dollars is claimed on the one hand 
by the bankrupt by virtue of his state exemption, and, on the other 
hand, by the landlord, for rent, as to which the bankrupt has clearly 
waived it. It would be a strange conclusion to reach that the money 
must be given to the one who, as against the other, has clearly no 
right to it, upon a supposed construction of the law by which the court 
is deprived of jurisdiction over exempt property. Jurisdiction is not 
wholly eut off. The court in a proper case, as we hâve seen, is still 
charged with the duty of inquiring whether the bankrupt has not lost 
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or forfeited it, and in line with this it may also décide as between rival 
daims for a fund in court whether tlie one as against the other has not 
waived it. The bankrupt was denied his exemption on this ground by 
Judge Buffington as against the landlord having a lease which, the 
same as hère, contained a waiver. In re Hoover (D. C.) 7 Am. Bankr. 
Rep. 330, 113 Fed. 136. And there was a similar ruling by this court 
in Re Renda (D. C.) 17 Am. Bankr. Rep. 521, 149 Fed. 614, from 
which the présent case is not to be distinguished. As is there said, 
the bankrupt having corne into court to get his exemption, the right 
of others who also lay claim to the fund may properly be considered, 
and there is no occasion to send them elsewhere for relief, which in 
the présent case, as it may be added, would be to absolutely deny it. 
The money in court stands for the goods out of which it was realized, 
and the landlord, being deprived of his right of distress, is entitled to 
the same considération and treatment as if he had been free to exer- 
cise it. In re West Side Paper Co. (C. C. A.) 162 Fed. 110. 

The exceptions are sustained, the exemption is refused, and the fund 
is awarded to the landlord on his claim for rent. 



UNITED STATES v. SMITH. 
(District Court, M. D. Alabama, N. D. June 3, 1908.) 

OiTICEES— SOLICITING POLITICAL CONTRIBUTION IN PUBLIC OFFICE— FEDEEAI. 

Statute. 

The Personal dellvery to a postmaster In his office of a sealed letter 
containing a request for a contribution for a political campalgn con- 
stitutes a crlmlnal offense, under Act Jan. 16, 1883, c. 27, § 12, 22 Stat. 
407 (U. S. Comp. St. 1901, p. 1223), which forbids any person to sollclt 
in any room or building occupied in the discliarge of officiai dutles by 
any offlcer or employé of the United States, "in any mauner whatever," 
any contribution for any political purpose whatever. 

Défendant, Allie C. Smith, was indicted under Act Jan. 16, 1883, c. 
27, § 12, 22 Stat. 407 (U. S. Comp. St. 1901, p. 1223), "to improve the 
civil service," for soliciting, in the post office at Clanton, Ala., a con- 
tribution of money for a political purpose from F. O. Dudley, the 
postmaster there. Being arraigned, the défendant made a statement 
of the facts, which the government admitted to be correct, and there- 
upon asked the advice of the court whether his conduct fell within 
the statute, ofïering to abide the opinion of the court as to the law 
upon the facts, and to plead guilty or not guilty accordingly. 

Smith is an attorney at law. He held no office or employment under the 
United States, and was the chairmnn of the Republican campalgn committee 
of Chilton county, and conductlng a political campalgn in that county. He 
wrote letters In his law office to a number of persons, Includlng Postmaster 
Dudley, soliciting campalgn contributions, and after putting them In envelopes, 
and sealing and properly addressing the letters, took them to the post office 
to get stamps and mail them. While in the post office, putting stamps upon 
the batch of letters, the postmaster came In the room and spoke to him. 
Smith thereupon haiided Dudley the letter addressed to him, saylng, "This 
will save a stamp." The letter thus delivered read as follows: 
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"Oct. 5, 1906. 
"Postmaster, Clanton, Ala. — Dear Sir: Believing that now is a propitious 
time, we are undertaking to wage a fleree poUtical campaign In our county, 
not only for the purpose of eleetlng our entire ticket, but to build and estab- 
Ilsh a strong Republican-party In our county that will be Invincible hereafter. 
For thèse purposes we ask your libéral contribution, to a campaign fund. Re- 
mit your contributions to the undersigned. A. O. Smith, 

"Chairman Republican Campaign Committee Chllton County." 

The postmaster took the letter, and Smith, without advlslng him as to Its 
contents, immediately left the post office, not havlng In any way sollclted any 
contribution of him, save as the delivery of the letter, sealed in the envelope, 
addressed to the postmaster, amounted to such sollcitation. The défendant 
was indieted December 19, 1907, without any preliminary examination. 

E. J. Parsons, U. S. Dist. Atty. 
A. C. Smith, pro se. 

JONES, District Judge (after orally stating the facts as above). 
Section 12 of the statute (Act Jan. 16, 1883, c. 27, 22 Stat. 407 [U. S. 
Comp. St. 1901, p. 1223]) "to improve the civil service" forbids 
any one to solicit, "in any manner whatever," any contribution of 
money or any other thing of value for any political purpose what- 
ever, in any room or building occupied in the discharge of officiai 
duty by certain officers or employés of the United States — among 
them, a postmaster. To constitute the offense the sfatute créâtes, it 
is not necessary that the sollcitation be made verbally. The illégal 
solicitation may as well be made by a written request personally de- 
livered in the forbidden place. An effort to get money in that way 
for a political purpose offends the letter and policy of the statute as 
clearly as the most persistent and earnest verbal solicitation. Ex- 
cepting a written solicitation out of the statute requires us to ignore 
the policy and to run counter to the letter of the statute. It forbids 
the solicitation "in any manner whatever." 

When the défendant, while in the post office, intentionally handed 
the postmaster a letter, knowing that it contained a request for a 
political contribution from the person to whom the letter was de- 
livered, he undoubtedly violated the statute. The solicitation was then 
complète, in a place where it was unlawful to ask for a political con- 
tribution. It is entirely immaterial that the letter was not then open- 
ed, or that the postmaser was not then advised of its contents, or, 
for that matter, that the request in the letter was never afterwards 
acted upon or discussed between the parties. The guilty intent to 
violate the law flows from the knowing and intentional doing of the 
acts which the statute forbids. Ignorance of the statute, or of the 
extent of its provisions, is no excuse. Upon the admiîted facts, the 
court would be bound to charge the jury that the défendant is guilty. 

The law, taking into considération that there may be a much higher 
degree of criminality in some instances than in others, gives the court 
most extended discrétion as to the measure of punishment. When the 
letter was written and carried to the post office, there was no thought of 
delivering the letter personally to the postmaster. Unquestionably 
the letter would not hâve been delivered in person, but mailed, as 
originally intended, if it had not been for the chance meeting of 
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Smith with the postmaster in the post office, while the other letters 
were being stamped. Personal delivery to him in the post office was 
an afterthought, and in a sensé accidentai. This is not the case of an 
officer preferring a solicitation for a political contribution from some 
other officer or employé who is under his authority, or in any other 
way dépendent upon him. The solicitation, under the circumstances, 
cannot be said to amount to an indirect coercion, as might hâve been 
the case if the contribution had been solicited of Dudley by some su- 
perior officer, or by one who had supervision over him in any way. 
The act of the défendant was not malum in se in any view of it, and 
was, at most, an unpremeditated and inadvertent violation of the stat- 
ute. The violation of the statute is a technical, rather than a substan- 
tial, offense. Under the circumstances, respect for the civil service 
law will not be enhanced by punishing the défendant as though there 
had been a serious infraction of its policy. The prosecution of the 
défendant has called attention to the statute and the purpose of the 
government to enforce it. The défendant has been put to some ex- 
pense, and undergone the mortification of being arraigned in court 
upon a criminal charge. Anything more than a nominal fine, under 
the circumstances, would savor of harshness. The précèdent of a 
nominal fine, under the circumstances of this case, will not encourage 
violations of the law in the future. The défendant is a man of high 
character, and there is no need of any punishment to reform him in 
any way, or prevent his indulging in the evil practice in the future. 
The example has been sufficient. 

The défendant, in déférence to the opinion of the court, having 
pleaded guilty, is sentenced to pay a fine of $1. 

NOTE BY THE COURT.— A few weeks before the Instant case was decWed, 
the Suprême Court In U. S. v. Thayer, 209 U. S. 39, 28 Sup. Ot. 426. 52 L. Ed. 
673, reversing U. S. v. Thayer (D. C.) 154 Fed. 508, had decided the question 
involved, though nelther court nor counsel were then aware of the décision. 
The holding, arguendo, In that part o( the opinion discusslng the question of 
punishment, that Smith's eonduct would not hâve fallen within the con- 
demnatlon of the statute, if he had merely deposlted the letter In the mail, 
wlthout Personal delivery, Is not In harmony with the construction plaeed up- 
on the statute by the Suprême Court, and is therefore unsound. 
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WASKET et al. v. McNAUGHT et al.» 

(arcult Court of Appeals, Ninth Circuit July 6, 1908.) 

No. 1,517. 

L Mines and Mineeals— Injunctions— Natoee or Bemedt— Injunctions 
Ancillaby to Ejectment. 

Code Civ. Proc. Alaska, § 386, provides that when It appears by affldavlt 
that défendant Is doing, or threatenlng to do, or procurlng or sufEerlng 
to be done, some act In violation of plaintiff's rights respectlng the sub- 
ject of the action and tendlng to render the judgment Ineffectuai, an In- 
junetion may be allowed to restrain such act, etc., and section 1 dé- 
clares that the distinctions between actions at law and sults In equlty 
are abollshed, and that but one form of action for the enforcement or 
protection of prlvate rights or the redress or prévention of private wrongs 
is authorized. Held, that plaintlffs in ejectment to recover certain mln- 
Ing ground were entitled, under such sections, to an injunctlon anclllary 
to such action restralnlng défendants' mlnlng opérations on the ground 
in controversy pendente lite, on a showlng that the ground was chlefly 
valuable for placer mlnlng, and. that défendants' contlnued mining opéra- 
tions thereon would resuit in irréparable Injury to plalntlfCs. 

2. Same— Damages fob Détention. 

PlalntlfCs' claim for damages in ejectment for the unlawful wlthholdlng 
of possession of mlnlng ground clalmed by défendants dld not afifect 
plaintlffs' rlght to an injunctlon to préserve thelr property from further 
depletlon by défendants' mlnlng opérations pendente lite. 

S. Same— Wbit— ScoPE. 

Where an Injunctlon anclllary to ejectment to recover certain mlnlng 
ground restralned défendants from rocklng and slulclng or in any manner 
worklng In or on the premises in controversy, It dld not prevent défend- 
ants from worklng dlrt, taken from the ground In dispute, and removlng 
to other property. 

4. Same— Realty— Seveeance. 

•Dlrt dug and hoisted to the surface and stUl deposited on the ground 
In dispute was stlll a part of the realty and was covered by the terms 
of the Injunctlon. 

5. Same— Motion fob Injunction— Affidavits— Insolvency. 

On an application for an Injunctlon pendente lite anclllary to eject- 
ment to recover certain mining ground, to restrain défendants' mining 
opérations, It was not necessary that the affidavits allège that défend- 
ants were Insolvent; the Injury clalmed by thelr contlnued mlnlng opéra- 
tions belng In itself Irréparable. 

Ross, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

The appellees were plaintlffs In the court below in a suit in ejectment. The 
appellants were the défendants In the suit. The complaint was flled January 
4, 1907. Défendants' answer was flled March 14, 1907. Plaintlffs' reply to 
défendants' answer was flled May 14, 1907. In the complaint it was alleged 
that the plaintiff was the owner in fee (subject only to the paramount tltle 
of the United States) and entitled to the possession, under and by virtue of a 
valld mining location, of a certain mining claim designated as the Roosevelt 
placer mining claim, in the Cape Nome recording district of Alaska. The 
claim was described in the complaint by courses and distances. It appeared 
from a later part of the record that the portion of the Roosevelt claim 
entered upon by the défendants was a section of the claim Involved in a con- 
fllct with the Bon Voyage claim, leased by the défendants from the parties 
clsLimlng to own the latter claim. The plaintlffs in thelr complaint further 

" *Rehearing denled October 26, 1908. 

163 F.— 59 



930 163 FEDERAL EBPORTBR. 

alleged that, at the time of the commencement of the action, the défendants 
stlll wrongfully withheld possession of the sald tract of land to the damage of 
the plaintlffs In the sum of $100,000 The prayer of the eomplamt was that 
the plaintlffs be adjudged the owners in fee and entltled to the possession 
of the premlses, and that they hâve and recover damages In the sald sum 
of $100,000 for the unlawful détention thereof Défendants, In their answer, 
denled the allégations of plaintlffs' complalnt, and set up as an affirmative 
and separate answer, tbelr possession of the ground in controversy under cer- 
tain leases executed by the owners of the Bon Voyage claim. The reply of 
the plaintlffs to défendants' answer denled the averments of the answer and 
affirmatively alleged an amended location of the Roosevelt claim on June 
21, 1905, which Included, covered, and appropriated the promises deseribed 
in the complaint. 

Whlle thèse Issues were belng formed by the pleadings, the plaintlffs, on 
May 11, 1907, filed in court their own affidavits, together wlth a number of 
other affidavits, in support of a motion for an order on the défendants to show 
cause why an injunction pendente' lite should not issue, restrainlng them from 
working or mining the premlses in controversy, or from rocking or in any man- 
ner extractlng gold from the gold-bearlng gravel in the dump or dumps situat- 
ed upon the fractional claim adjoining the Roosevelt claim, which sald gold- 
bearing gravel and dumps of pay gravel it was alleged by plaintlffs had been 
extracted and removed from the premises in controversy during the winter 
seasons of 1906 and 1907. In answer to the order to show cause, the défend- 
ants set up by affidavits the facts relating to their claim of right to the pos- 
session of the premises ; admitted that they had entered upon the premises 
in controversy and commenced to work, mine, and operate the same in 
June, 1906, and had contlnued to mine and operate the same openly, notorious- 
ly, and adversely to ail the world and particularly to the plaintlffs; admitted 
that whllé operatlng sald claim the défendants had extracted from the prem- 
ises in dispute, at a depth of about 120 feet below the surface of the earth, 
a large quantity of gold-bearing earth, sand, and gravel, which défendants 
had severed from the bed in which said gold-bearing earth, sand, and 
gravel lay, and hoisted the same through shafts upon said premises and de- 
poslted the same on the dump upon said premises, which said dump had 
always been, since the same was there placed, and then was, within the ex- 
clusive control, ownership, and dominion of the défendants, and was claimed 
by them adversely to the whole world. On the showing made the order to 
show cause was issued, and, pending the hearlng of the order to show cause, 
a temporary restrainlng order was issued, restraining the défendants from do- 
Ing any of the acts complained of in plaintlffs' motion. On May 22, 1907, the 
temporary restraining order was modifled so as not to enj'oin the défendants 
from sluicing upon any ground not in dispute in the action. The order to show 
cause was heard by the court on May 27, 1907, upon the verifled pleadings in 
the case and upon affidavits on behalf of both the plaintlffs and the défendants, 
and on June 1, 1907, the court granted the motion for an injunction pendente lite, 
and ordered the défendants to absolutely deslst and refrain from rocking, 
sluicing, mining, or in any manner working in or upon the premises in con- 
troversy. From this order the défendants hâve prosecuted the présent appeal. 

Ira D. Orton and Albert Fink (Campbell, Metson, Drew, Oat- 
man & MacKenzie, and E. H. Ryan, of coimsel), for appellants. 

Elwood Bruner, J. AUison Bruner, and P. M. Bruner (Edward 
Lande and John P. Allen, of counsel), for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
plaintlffs brought this suit in ejectment to recover the possession of 
a portion of a mining claim which the défendants had entered and 
ousted the plaintlffs. The value of the ground in controversy consists 
in the gold-bearing earth, sand, and gravel contained therein. The 
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défendants admit they are severing and extracting this gold-bearing 
material and depositing it in a dump on the premises. The extrac- 
tion and removal of tliis gold-bearing material from the ground will 
necessarily destroy its value and render ineffectuai any judgment 
that may be obtained in an ejectment suit for the possession of the 
ground. The plaintiffs, to protect their interests in this respect, 
hâve appealed to the remedy by injunction. 

It is contended, on behalf of the défendants: (1) That the plain- 
tiffs are limited in their remedy to a judgment in the action of eject- 
ment restoring to them the possession of the premises in controversy, 
and to damages for their détention ; (2) that plaintiffs are not entitled 
to équitable relief in an ancillary proceeding that would be broader 
than the relief to which they would ultimately be entitled under the 
prayer of the complaint; (3) that ore severed from the body of the 
mine and placed upon the surface loses its character as real property 
and becomes personalty from the time of its severance; and (4) that 
equity only interfères by way of injunction to prevent future mis- 
chief, and not to remedy that already done. Much of the argument 
urged in support of the fîrst two propositions is derived from the meth- 
ods of procédure formerly prevailing in jurisdictions where courts 
of equity administer équitable remédies and courts of law légal rem- 
édies, and where distinctions had been maintained in the adminis- 
tration of légal and équitable remédies. In the présent case, the 
plaintiffs seek a statutory remedy in a jurisdiction where there is but 
one form of action, and where there is no distinction in the admin- 
istration of légal and équitable remédies. 

In the Alaska Code of Civil Procédure it is provided that an in- 
junction may be allowed by the court or a judge thereof at any time 
after the commencement of the action and before judgment: 

"(1) When It appears by the complaint that the plalntiff is entitled to the 
relief demanded, and such relief or any part thereof, consists in restralning 
the commission or continuance of some act, the commission or continuance of 
which during the Iltigation would produce injury to the plaintlff; or (2) 
when It appears by affldavlt that the défendant is dolng, or threatens or is 
about to do, or is procuring or suffering to be done, some act in violation 
of the plaintiffl's rights concernlng the subject of the action, and tending to 
render the judgment ineflfectual ; or (3) when It appears by affldavit that the 
défendant threatens or is about to remove or dispose of his property, or any 
part thereof, wlth Intent to delay or defraud his creditors." 

It is further provided that, in any such case, "An injunction may 
be allowed to restrain such act, removal, or disposition." Section 386, 
Code Civ. Proc. Alaska. 

The injunction in this case was issued upon affidavits under the sec- 
ond subdivision of the section as indicated above. The entire section 
is identical with section 420 of the Oregon Code of Civil Procédure, 
from which it was taken (B. & C. Ann. Codes & St.) ; but it bas not 
the same relation to the judicial system of Alaska that the correspond- 
ing section bas to the judicial System of Oregon. In Alaska, the dis- 
tinction between actions at law and suits in equity and the forms of 
ail such actions and suits are abolished, and but one form of action 
for the enforcement or protection of private rights and the redress 
or prévention of private wrongs is provided. Section 1, Code Civ. 
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Proc. Alaska. In Oregon, the distinction between forms of actions 
at law is abolished (section 1, Code Civ. Proc. Or.; B. & C. Ann. 
Codes) ; but tlie distinction between an action at law and a suit in 
cquity is still preserved, and it may be conceded that, had this action 
been brought in the state of Oregon, no injunction would hâve issued 
upon the affidavits in the case, for the reason that it would hâve been 
the introduction of an équitable remedy in an action at law, and such 
a proceeding is unknown under the judicial system of that state. 

In Pomeroy's Code Remédies, the author, in section 76, discusses 
the question how far the abolition of ail distinction between actions 
at law and suits in equity had aflfected the process of stating causes 
of action and praying for and obtaining remédies by the plaintiff. 
The author says: 

"Under the former System a légal prlmary rlght, wlien Invaded, eould 
only be redressed by an action at law, and a légal Judgment alone was pos- 
sible; while an équitable rlght must be redressed or protected in an equity 
suit and by an équitable remedy. A union or combination of the two classes, 
either wholly or partlally, in one action was unknown, unless permitted by 
some express statute, and was utterly opposed to the theory which separated 
the two departments of the municipal law." 

Then, referring to the System of uniting and combining légal and 
équitable causes of action in one suit, the author says : 

"The new System not only permlts but encourages — and in spirit, I believe, 
requires — such a union and combination, for one of its elementar.y notion» 
Is that ail the possible disputes or eontroversies arlsing out of, or connected 
with, the same subject-matter or transaction should be settled in a single 
judicial action." 

In section 495, the author says: 

"In a suit to recover possession of land, a separate cause of action may be 
added to restrain a threatened trespass and commission of waste." . 

This new System of combining and uniting légal and équitable 
causes of action had its origin in the state of New York, where it is 
provided in the Code of Civil Procédure of that state : 

"There Is only one form of civil action. The distinction between actions 
at law and suits In equity, and the forms of those actions and suits, hâve been 
abolished." Section 3339, Stover's Ann. Code Civ. Proc. N. Y. 

This System has since been adopted in a number of the states and 
territories, including California and the territory of Alaska. In the 
New York Code of Civil Procédure, section 603 is substantially the 
same as subdivision 1, and section 604 is substantially the same as sub- 
divisions 2 and 3, of section 386 of the Alaska Code. In other words, 
the latter section had its origin in the New York Code of Civil Pro- 
cédure, as did the section providing for a single form of action. There 
is this further observation to be made concerning thèse two sections 
of the New York Code: Section 603 has the title "Injunction, when 
the right thereto dépends upon the nature of the action," and 604 has 
the title "Injunction, when the right thereto dépends upon extrinsic 
facts." In section 386 of the Alaska Code, thèse titles hâve been 
omitted, but this distinction between subdivision 1 and subdivisions Z 
and 3 is plainly implied by the language used. 
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In New York the only question that appears to hâve arisen concem- 
ing the application of the remedy provided in section 604 has been 
whether the act which the défendant is doing or threatening to do, 
or procuring or suffering to be donc, and which it is the purpose of 
the injunction to restrain, is an act "in violation of the plaintiflf's 
rights respecting the subject of the action." In Campbell v. Ernest, 
64 Hun, 188, 19 N Y. Supp. 123, the action was upon a judgment. 
An order was obtained by the plaintiff upon affidavits enjoining de- 
fendant from disposing of his property pending the action. The Su- 
prême Court, holding that the plaintiff was not entitled to the injunc- 
tion, said : 

"In no proper or légal sensé can a défendant do or permit any act in viola- 
tion of the plaintlffs rights respecting thf subject of the action, in an action 
on contract lor the recovery of money oniy. The plaintiff In such an action 
has no rights, as against the property of the défendant, untll he obtains a 
judgment, and until then he has no légal right to interfère wlth the défend- 
ant in the use and sale of the same. It would be a new and dangerous Innova- 
tion to hold that the plaintiff, upon the commencement of an action on an 
account against a merchant, could procure an order of the court to restrain 
hlm from selllng his goods pending the suit, beeause such sales vsfould di- 
minlsh the chances for the collection of the judgment wheu obtained, and 
yet such is the logical resuit of the doctrine which would sustain this order." 

While this décision does not apply to the facts of the présent case, 
it makes it very clear that the statute is designed to furnish a rem- 
edy in just such a case. "The subject of the action" is the mining 
ground in controversy and the minerai therein contained, and the 
injunction is for the purpose of preventing the removal of the minerai,, 
which constitutes the value of the mming ground, and which it is the 
right of the plaintiffs to hâve preserved. If it be true, as alleged in 
the complaint m ejectment, that the plaintiffs are the owners of the 
ground, it would certainly be in violation of their rights "respecting 
the subject of the action" for the défendants to destroy the estate by 
removing its value. 

The CaHfornia Code of Civil Procédure was taken largely from the 
New York Code. It provides in section 307 for one form of civil ac- 
tion, and in section 526 for the remedy by injunction, substantially 
as in the New York Code. This remedy has been frequently applied 
to actions at law to prevent the destruction of the substance of the 
estate pending litigation relating to title, and naturally, in a mining 
state, we find the law applied to controversies relating to the posses- 
sion of mining ground 

The Natoma Water Co. v. Clarkin, 14 Cal. 544, was an action in 
ejectment to recover possession of certain premises. The plaintiff, 
upon filing its complaint, obtained an order upon the défendants to 
show cause why an injunction should not issue restraining them from 
the commission of trespass in the nature of waste pending the action. 
The court said: 

"This blending of an action at law. with a pétition for ancillary relief to 
the equlty side of the court, is admissible under our System of practlce." 

In More v. Massini, 32 Cal. 590, the complaint contained two counts. 
The first was for damages caused by trespass upon land prier to a 
conveyance thereof to the plaintiff. The plaintiff claimed the dam- 
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âges by assignment. In the second count, the plaintifï alleged that 
he was the owner of the lands, that they were in his possession, that 
the défendants threatened to enter thereon and to quarry and remove 
asphaltum .therefrom, and that they would do so unless restrained. 
An injunction was prayed for. A demurrer was interposed on the 
ground that neither count stated a cause of action, and that there was 
a misjoinder of causes. The lower court sustained the demurrer, and, 
the plaintifï decHning to amend, judgment was entered against him, 
and he appealed. In the Suprême Court the judgment was reversed, 
and a new trial granted. In discussing the sufificiency of the second 
count, the court said : 

"The gravamen is a threatened trespass upon land. The trespass Is In the 
nature of waste, and It will be committed unless the défendant is restrained. 
Should the threat be fulflUed, the plaintiff would be deprlved of a part of 
the substance of hls Inheritance, whlch could not be specifically replaeed. In 
the class to which thls case belongs, no allégation of insolvency Is uecessary. 
The injury is irréparable in itself" — citing Merced Mining Company v. Fre- 
mont, 7 Cal. 322, 68 Am. Dec. 262 ; Hleks v Iilichael, 15 Cal. 116 ; Leach v. 
Day, 27 Cal. 646 ; People v. Morrill, 26 Cal. 360. 

With respect to the objection that there was a misjoinder of causes 
of action, the court said : 

"Trespass upon land is a légal injury; to threaten to enter upon and waste 
it is an équitable injury; but both may be jolned in the same complaint, 
nevertheless, for the statute reason that they both are 'Injuries to property.' " 

In Haggin v. Kelly, 136 Cal. 481, 69 Pac. 140, the action was eject- 
ment for the possession of a mining claim. The prayer of the com- 
plaint was for an injunction enjoining and restraining défendants 
during the pendency of the action from mining on said claim, and 
from taking and removing ore therefrom, and that on the final hear- 
ing the injunction be made permanent, and for the restitution of the 
lands and mining claim. The answer of the défendant placed in 
issue the ownership of the claim, admitting the earlier right to the 
title in plaintififs, but alleging that plaintifïs' title had been lost, first, 
by forfeiture, and, second, by abandonment. A jury was impanel- 
ed to try the issues thus presented, but the court heîd that the case 
was in equity, and not in law, and that the jury was impaneled on- 
ïy for the purpose of advising the court upon the issues of fact. The 
jury found in favor of the plaintifïs, but the court disregarded the 
findings of the jury, and found in favor of the défendants, and en- 
tered judgment accordingly. The Suprême Court held that the ac- 
tion was at law and in the form of ejectment, that the équitable re- 
lief of a restraining order against waste during the pendency of the 
litigation did not change the nature of the action, but was ancillary 
merely and permissible under the pleadings, citing Natoma Water 
Co, V. Clarkin, 14 Cal. 544 ; Curtis v. Sutter, 15 Cal. 259 ; Hughes 
V. Dunlap, 91 Cal. 385, 27 Pac. 642. The court held, further, that 
the added prayer of the complaint, that upon the conclusion of 
the trial the temporary injunction be made permanent, was unneces- 
sary and superfluous,. for, if plaintifïs established their claim, de- 
fendants would be ousted, and they would be restored to possession, 
and there would be no occasion for a permanent injunction. This 
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case is peculiarly applicable to the questions involved in the présent 
case. It détermines that an action at law for the possession of real 
property niay be maintained with the ancillary remedy by injunc- 
tion to restrain waste, and that the équitable relief of an injunction 
pending litigation is not in conflict with a judgment in the action of 
ejectment restoring plaintiff to the possession of the premises in 
controversy. 

In Lindley on Mines, vol. 2, § 873, the law of injunction as an an- 
cillary remedy to an action at law is stated as follows: 

"It was formerly the practlce In equity, in cases of alleged trespasses on 
land, not to restrain iu the use and enjoyment of the premises by the de- 
fendant when the title was in dispute, but to leave the complaining party to 
his remedy at law. A controversy as to title was deerned sufflcient to ex- 
clude the Jurisdictlon of the court. This doctrine bas been gradually modl- 
fled in modem times, and it is now a common practice to grant an injunction 
in cases where irrémédiable mischief is being done or threatened, going to the 
destruction of the substance of the estate, sucb as the extracting of ores 
from a mine, or the cuttipg down of tiniber, though the title to the premises 
be in litigation. The authority of the court is exercised in such cases, 
througb its préventive writ, to préserve the property from destruction, pend- 
ing légal proceedings for the détermination of the légal title." 

In Tornanses v Melsing, 106 Fed. 775, 45 C. C. A. 615, and Kjell- 
man v. Rogers, 106 Fed. 775, 45 C. C. A. 615, this court referred to 
the fact that in Kjellman v. Rogers the judge had granted an injunc- 
tion and appointed a receiver upon an ordinary complaint in eject- 
ment without a single allégation even of équitable nature. The pro- 
ceedings under review in that case were had in a district court of 
Alaska, and, upon a proper showing on appeal, had been supersed- 
ed by a judge of this court; the judge of the Alaska court having 
refused an appeal. The receiver appointed by the Alaska court had 
refused to obey the writ of supersedeas, and had been cited to show 
cause why he should not be punished for contempt. The receiver 
had been appointed by the Alaska court to take possession of cer- 
tain valuable mines near Nome, among others, the mine involved 
in the case of Kjellman v. Rogers. In the latter case, he was re- 
quired to give a bond in the sum of $5,000. The mine was at the 
time in the possession of the défendant, and it was shown by affida- 
vits that the mine was yielding $5,000 per day. The order of the 
court was that the person in possession of the mining claim should 
deliver to tThe receiver its immédiate possession, control, and manage- 
ment, together with the personal property situated upon the claim, 
and that the défendant be enjoined from in any manner interfering 
with the mining or working of the claim by the receiver or with his 
control and management thereof, and this was done on a complaint 
that did not even ask for the appointment of a receiver or for an in- 
junction. The injunction was manifestly for the purpose of enabl- 
ing the receiver to work the mine without molestation, deplete it of 
its minerai, and destroy its value. Thèse extraordinary proceed- 
ings were so clearly in violation of the statute that they were char- 
acterized by this court as having no parallel in the jurisprudence of 
this country, but it was clearly not intended to say that an injunc- 
tion could not hâve been issued upon a proper showing and in a reg- 
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■ular way as ancillary to the action of ejectment to préserve the prop- 
erty from destruction. In the course of the opinion in this case, 
the court said: 

"Courts take judiclal notice of the gênerai physlcal and climatlc conditions 
o( the country within their jurlsdiction. We therefore know judiclally, as 
well as from the record in thèse cases, that the sole value of the mlnlng claims 
in question consisted in the minerai eontained in them. The extraction of 
that is therefore the taking of the very substance of the estate, and wheh 
ail of it is removed nothlng of value will remain in the claims." 

We conclude from thèse authorities that the plaintiffs are not lîmit- 
ed in their remedy under the Alaska Code to a judgment in the ac- 
tion of ejectment restoring them to the possession of the premises 
in controversy, but, upon the showing made by the plaintiffs and 
the admissions of the défendants, the plaintiffs are also entitled, un- 
der section 386, to the équitable relief of an injunction pending liti- 
gation. 

The claim of damages alleged in the complaint for the unlaw- 
ful withholding of the possession of the claim does not affect the 
question whether the plaintiffs are entitled to an injunction to pré- 
serve the estate from further depletion. It is alleged in plaintiffs' 
affidavits that the premises in dispute are valuable only for the gold- 
bearing gravel eontained therein, and that the opérations of the de- 
fendants in mining, working, sluicing, rocking, and extracting gold 
therefrom is an irréparable in jury and damage to the plaintiffs. The 
essential value of the injunction in this case is to prevent further ir- 
réparable damage pending the détermination of the légal rights of 
the parties to this ground. Whether they are entitled to damages 
for the withholding of possession prior to the injunction being or- 
dered is a question to be determined upon the trial of the case upon 
the merits. 

The contention of the défendants that the ore severed from the 
body of the mine and placed upon the surface loses its character of 
real property and becomes personalty from the time of its severance 
is untenable in this case. It is difïicult to détermine from the rec- 
ord whether the sand and gravel referred to by counsel as "ore" is 
still on the ground in dispute, or bas been removed to ground de- 
scribed as a fractional claim between the Roosevelt and Golden Bull 
claims. The affidavits of both plaintiffs is to the effect that it has 
been so removed. If so, it is not within the terms of the* injunction 
order appealed from, which restrains the défendants from rocking 
and sluicing or in any manner working in or upon the premises in 
controversy and particularly set forth in plaintiffs' complaint. The 
défendant Crabtree, on the other hand, appears to admit in his affi- 
davit that the sand and gravel which has been taken from a lower 
part of the mine is still on the surface of the ground in dispute. 2\s- 
suming that the latter statement is correct, we are of opinion that 
the removal of this sand and gravel from one part of the mine to 
another is not such a severance from the realty as to make it per- 
sonalty. The gold eontained in the sand and gravel is still to be 
separated therefrom by rocking and sluicing. It is still a part of the 
placer mine to be worked like any other part, and it is this work- 
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ing of the mine that the injunction is intended to restrain pending 
the litigation as to title. 

In Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 560, 38 L. Ed. 1113, 
in a suit in equity ancillary to an action for the possession of a min- 
ing claim, the court upheld an injunction restraining the défendants 
from mining on the claim, or extracting ore therefrom, or removing 
any ore already extracted, until the final détermination of the action 
at law. 

In United States v. Parrott, McAllister 371, 27 Fed. Cas. No. 
15,998, the court, in ordering an injunction to restrain waste, said : 

"The ground on whlch the court has felt It to be Its duty to interpose by 
Injunction in this case is to préserve the premises from waste and destruc- 
tion, while the title to it is undecided. It has aiso considered it its duty to 
enjoln agalnst the removal of the ores which hâve been already extracted 
and remain on the premises." 

In High on Injunctions, vol. 1, § 731, the rule is stated as foliows : 

"While the gênerai rule requlring complainant to show a good title ex- 
tends to trespass against mines, yet it may be relaxed somewhat in a case of 
irrémédiable mischlef, whefe the injury goes to the destruction of the very 
substance of the estate, and in such a case the injunction will not be llmlted 
to the prévention of future trespass, but will restrain the removal of ore 
already extracted from the mine." 

It is true, as contended on behalf of the défendants, that the pur- 
pose of the injunction in this case was to prevent future mischief, 
not to remedy that already done. It was intended to préserve the 
status quo until the title of the property is determined, and this in- 
cludes the working of the sand and gravel on the surface of the 
ground, as well as that beneath the surface. 

The absence of an allégation in the afifidavits filed in support of the 
motion for injunction charging that the défendants were insolvent 
is immaterial. The alleged injury is irréparable in itself. More v. 
Massini, supra; 1 Beach on Injunctions, §§ 35, 40. 

The order of the District Court granting an injunction pendente 
lite is affirmed. 

GILBERT, Circuit Judge (concurring). Congress has aboHshed 
the distinction between actions at law and suits in equity in Alaska, 
and has enacted a statute authorizing, pending an action, the pro- 
visional remedy of injunction upon certain prescribed conditions. 
The question hère is : What is the proper construction of that statute ? 
It provides for the issuance of an injunction pendente lite in two dis- 
tinct classes of cases : First, cases where it appears by the complaint 
that the plaintifif is entitled to such relief; and, second, in any case 
when it appears by affidavit that a défendant is doing, or threatening 
to do, certain designated things, which would tend to render the judg- 
ment ineffectual. The language of the statute is so plain that discus- 
sion of its meaning would seem to be unnecessary. In the second 
class of cases providing for the remedy durins: the pendency of the 
action, there is no mention of the complaint or of any additional or 
supplemental pleading. The statute does not say that it shall appear 
from a complaint that the plaintiff is entitled to the temporary relief. 
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It déclares that ît shall be granted on affidavits in any action whcTe 
the specifîed injury is threatened. The fact should not be lost sight 
of that the life of the injunction so authorized in the second class of 
cases is to end with the judgment. It is a provisional remedy only. 
It is not in a strict sensé a preliminary injunction — that is to say, it 
is not preliminary to a permanent injunction — and the fundaR^ei.tal 
rule that a permanent injunction must rest upon proper pleading in 
a bill or complaint has no application. Without such a statutory pro- 
vision the remedy could not, of course, be accorded in an action at law. 
But there is nothing anomalous in such législation. Before any of the 
codes were adopted in the states, there was in force in New York, 
under the Revised Statutes of that state, a provision that in an action 
of ejectment the court niight, upon affidavit, enjoin waste by the de- 
fendant pending the action. It seems never to hâve occurred to a 
court to hold, or to counsel practicing under that statute to suggest, 
that, in order to avail himself of the protection of the remedy so af- 
forded, the plaintiff must insert in the déclaration in ejectment any 
averment other than those required by the rule of common-law plead- 
ing. The temporary injunction was obtained upon a déclaration 
and upon an affidavit setting forth the facts to show the propriety of 
the restraining order. Bush v. Phillips, 3 Wend. (N. Y.) 428 ; People 
V. Alberty, 11 Wend. (N. Y.) 161. A similar practice has obtained in 
some of the states where, under a Code System, provision has been 
made for the issuance of a temporary injunction in actions at law. 
Thus, in Riemer v. Johnke, 37 Wis. 258, it was held that a plaintifiF 
in ejectment may be entitled, as a provisional remedy, to an order re- 
straining trespass or waste during the pendency of the action. In 
Collège Corner et al. v. Moss et al., 77 Ind. 139, which was an ac- 
tion at law, the court said: 

"The statute makes no provision for a temporary Injunction when no 
cause therefor Is shown In the complaint, except where the défendant threat- 
ens or is about to remove or dispose of his property. In such case It seems 
that where the facts are presented by affidavit, after the action has been 
eommenced, an Injunction may be Issued to prevent the threatened injury." 

I am unable to see how the décisions in McHenry v. Jewett, 90 N. 
Y. 58, Heine v. Rohner (Sup.) 51 N. Y. Supp. 427, and Goldman v. 
Corn (Sup.) 97 N. Y. Supp. 926, hâve any relation to the question 
presented in this case. They are ail cases arising under and controlled 
by section 603 of the Code of Civil Procédure of New York. They 
were ail équitable suits ; two of them being suits to obtain permanent 
injunction, and the other a suit for a decree of spécifie performance. 
Section 603 provides: 

"Where it appears from the complaint that the plaintiff deraands and Is 
entitled to a .ludgment agalust the défendant restraining the commission or 
continuance of an act, the commission or continuance of wliich during the 
pendency of the action would produce injury to the plaintiff, an injunction 
order may be granted to restrain. Th€ case provided for in this section is 
descrlbed In this act as a case where the right to an Injunction dépends upon 
the nature of the action." 

The décisions in those cases had no bearing whatever upon sec- 
tion 604, which makes provision, as does the second clause of the 
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Alaskan statute, for a temporary injunction upon affidavits showing 
that the défendant threatens or is about to procure or suffer to be 
done an act during the pendenqr of the action "in violation of the 
plaintiff's right respecting the subject of the action and intending 
to render the judgment ineffectual." 

It seems to me, from a considération of the statutes and the déci- 
sions that under the provision of the Alaskan Code, it is unnecessary, 
and in fact it would be improper pleading, to insert in the complaint, 
in a case which is in its nature an action at law, the particular facts 
on which the plaintiff predicates his application for a temporary in- 
junction, or even a prayer for such relief ; but if, indeed, it should be 
held otherwise, I am of the opinion that the court below committed 
no error in granting the injunction, for a sufficient basis for it was 
set forth in the affidavit of one of the plaintiffs in the court below. 
It was an affidavit containing the title of the court and the cause, 
and it alleged ail of the facts necessary to show that the plaintiffs 
were entitled to injunction pending the action. It further alleged that 
the plaintiffs had no plain, speedy, or adéquate remedy at law, and 
it prayed that an injunction be issued restraining and enjoining the 
défendants, and each of them, their servants, etc., from mining or 
sluicing within the described premises. In Morgan v. Quackenbush, 
22 Barb. (N. Y.) 72, it was held that, under the rule of chancery prac ■ 
tice that an injunction can only be granted when it appears by the 
complaint that the plaintiff is entitled to the relief demanded, an in- 
junction pendente lite might be granted in the absence of such aver- 
ment in a complaint, upon an affidavit which contained ail the req- 
uisites of a complaint. Of the affidavit in that case, the court said : 

"It contains the title of the cause., It spécifies the name of the court and 
the county where the plaintiff proposes to try the action, and the names of 
the parties. It then states the facts upon which the plaintiff relies to con- 
stitute his cause of action, and demands the relief to which the plaintiff 
supposes himself entitled. Thls makes a complaint. * * * If a paper 
contains, as thls does, everythlng essentlal to constitute a complaint, the form 
In whloh It is presented furnishes no sufficient ground of objection." 

ROSS, Circuit Judge, dissenting. 



EUSHMORB V. MANHATTAN SCREW & STAMPING WORKS. 

(Circuit Court of Appeals, Second Circuit July 27, 1908.) 

No. 264. 

Teade-Maeks and Tbade-Names — Wokds Subject to Appeopeiation — 
Desokiptive Tebms. 

The words "Flare Front," as applled to automobile lamps, the shelI 
of which flares In front to Inclose a large glass, are descriptive, and 
cannot be monopoUzed by a single manufacturer. 

[Ed. Note. — For cases In point, eee Cent. Dig. vol. 46, Trade-Marks 
and Trade-Names, § 6. 

Arbitrary, descriptive, or flctltious eharacter of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. G. A. 323.] 
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2. Same— Unfaib Compétition — Imitation cp Design ce Deess of Article. 
One who manufacturers and sells a well-known article of commerce, 
llke an automobile search light, Inclosed in a sliell of graceful but un- 
patented design, may maintain a bill for an injunction, profits, and dam- 
ages agalnst a défendant who sells an automobile search light inclosed 
in a, similar shell, although bis name appears prominently thereou as 
maker, and he has never represented that bis lamps were made hy com- 
plainant. If it is shown that the simllarity of the shells does, or is 
likely to, deceive purchasers. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 46, Trade-Marks 
and Trade-Names, § 86.] 

Noyés, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States ior the South- 
ern District of New York. 

On appeal from an order granting a preliminary injunction enjoining the 
défendant, its officers, employés, and agents "not to manufacture, sell, or use, 
exhiblt or advertise, any automobile lamp or lamps having inclosing cases or 
shells made in imitation of, or resembling, or a colorable variation of, the 
Rushmore 'Flare Front' search-light lamp, exhibited to thls court herein, and 
of which a sample has been ofCered, marked 'Exhibit A,' except in so far as 
such lamps may be the genulne lamps made by complainant, and not to use, 
in connection with any lamp made in imitation of, or resembling, or a colorable 
variation of, said Exhibit A Rushmore lamp, the words, 'Flare Front,' and not 
to print or publlsh, or hâve printed or published, lu catalogues or advertlse- 
ments or elsewhere, any eut or représentation of any lamp in imitation of, or 
similar to, said Exhibit A Rushmore lamp, and not to print or publish, in any 
catalogue or advertisement or elsewhere, the words 'Flare Front' or similar 
words in connection with the représentation of any lamp made In imitation of 
or similar to said Exhibit A lamp, except In so far as such représentation and 
such words may be used to advertise, or in connection with, genulne Rushmore 
lamps made by complainant." 

Hans V. Briesen (Arthur v. Briesen, of counsel), for appellant. 
Alfred Wilkinson, for appellee. 

Before COXE and NOYES, Circuit Judges, and ADAM S, Dis- 
trict Judge, 

COXE, Circuit Judge (after stating the facts as above). In Decem- 
ber, 1905, the complainant adopted a design for the shell of an auto- 
mobile lamp and in the following January exhibited it at the exhibi- 
tion of automobiles at Madison Square Garden, New York. This 
is the complainant's lamp in controversy. Its exterior is pleasing to 
the eye and it is unquestionably a high grade lamp, but there is noth- 
ing strikingly novel or ornamental about it. In gênerai contour it 
resembles the search light which has for years been in use upon ex- 
■cursion boats and vessels of war, the principal différence being in the 
addition, by the complainant, of the so-called "Flare Front." The 
glass front of the lamp being larger in diameter than the body of the 
lamp except as it flares out near the front to meet and inclose the 
glass. No patent has been granted to Rushmore either for a combina- 
tion, for a new article of manufacture or for a design for the shell of 
the lamp. It is possible that had application been made a design pat- 
ent might hâve been granted and sustained. In West Disinfecting 
Co. V. Frank, 149 Fed. 423, 79 C. C. A. 359, this court recently held 
valid a design patent for a somewhat similar structure. 
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The défendant is manufacturing a lamp which, though differing 
in several détails of construction, unquestionably resembles in external 
appearance the Rushmore lamp. If a valid design patent had been is- 
sued to the complainant we hâve no doubt that the defendant's lamp 
would infringe and, believing as we do that the points of différence are 
unimportant, we will consider the question involved upon the theory 
that the shells of the two lamps are substantially identical. 

The défendant has adopted "Phoebus" as its trade-mark and its 
lamp is known to the trade as the Phoebus lamp. Ail of its lamps hâve 
conspicuously displayed on the top thereof a name plate with a black 
background inscribed "Phoebus, the lamp of Quality, Model 601, Man- 
hattan Screw & Stamping Works, N. Y." The ofhcers of the défend- 
ant deny that they, or any one connected with the défendant, hâve 
ever in any way represented their lamps as those of the complainant. 
There are allégations in the bill, made upon information and belief, 
that the défendant has palmed ofï its lamps upon innocent purchasers 
as the Rushmore lamps, but there is nothing in the affîdavits worthy 
of the name of évidence to establish thèse allégations. The aiiSdavits, 
in our judgment, also fail to establish an exclusive right to the use 
of the name "Flare Front." The complainant says in his afifidavit, "I 
am aware that what might be called 'flaring fronts' hâve been used 
on other forms of lamps entirely différent in appearance from my 
Exhibit A lamp, for instance the old carriage lamps, but I am positive 
that I am the first who has ever used thèse flare fronts on any lamp 
similar in appearance to my Exhibit A." Assuming the correctness 
of this statement we do not think the fact that complainant was the 
first to put a flaring front on a shell of his design entitles him to a 
monopoly of thèse words. We regard them as descriptive merely and 
are of the opinion that an injunction should not issue at least until 
proof, more cogent than anything which now appears in the record, is 
presented, showing that they hâve acquired a secondary meaning. So 
far then as the prayer for an injunction is based upon the use of the 
name "Flare Front" and the allégation that the défendant has actual- 
ly deceived purchasers by representing that its lamps were made by 
the complainant, the most that can be said is that the questions are 
involved ïn doubt. This court has uniformly held that an injunction 
should not issue in a doubtful case. Hall Signal Co. v. Railway Sig- 
nal Co., 153 Fed. 907, 82 C. C. A. 653 ; Cleveland Foundry Co. v. 
Silver, 134 Fed. 591, 68 C. C. A. 87; Hildreth v. Norton, decided 
Feb. 11, 1908 (C. C. A.) 159 Fed. 428. 

As we read the opinion of the judge of the circuit court he finds 
no actual fraud and no évidence that the défendant is now using the 
Word "Flare Front." He says: "Assuming that at the présent time 
the défendant is not using the word 'flare front,' is not selling its 
product as Rushmore lamps, and is not using in any way either of 
thèse words or phrases, the question is whether plaintiff is entitled 
to be protected from unnecessary imitation of nonfunctional parts of 
his well-known lamp. It seems to me that under the cases of Enter- 
prise Manufacturing Co. v. Landers, 131 Fed. 340, 65 C. C. A. 587, 
and Marvel Co. v. Peari, 133 Fed. 160, 66 C. C. A. 226, he is so en- 



942 163 FEDERAL EEPOKTBB. 

titled." We are thus confrontée! with the naked question of law — Can 
one who manufactures and sells a well-known article of commerce, 
like an automobile search light inclosed in a shell of grâce fui but un- 
patented design, maintain a bill for an injunction, profits and damages 
against a défendant who sells automobile search lights inclosed in 
a similar shell, with his name prominently appearing thereon as the 
maker, and who has never represented that his lamps were made by 
the complainant? We feel constrained to answer this question in the 
affirmative upon the authority of Enterprise Co. v. Landers, supra, 
and Yale & Towne Mfg. Co. v. Aider, 154 Fed. 37, 83 C. C. A. 149. 
Both of thèse cases were decided by this court and we see no way to 
distinguish them, on principle, from the case at bar. We are of the 
opinion, however, that to answer this question in favor of the com- 
plainant carries the doctrine of unfair compétition to its utmost 
limit. If it be pushed much farther those engaged in trade will be 
encouraged to run to the courts with trivial complaints over the petty 
détails of business and thus will grow up a judicial paternalism which 
in time may become intolérable. 

This cause or one involving the question at issue may be easily 
brought hère on appeal from final decree and heard at the next term. 
After the witnesses hâve been cross-examined we may be able to tell 
with much greater certainty whether the compétition of which the 
complainant complains is produced by the similarity of the shells 
of the two devices or by the fact that défendant is selling its lamps 
at a much lower priée. It appears from the record that purchasers 
of automobiles belong to the wealthy class who are not particular 
about the price paid so long as they secure durable and efficient ma- 
chines. They are not the class of buyers who might purchase a pad- 
lock, for instance, after a casual inspection, and it is not easy to un- 
derstand how such fastidious buyers with the Phoebus name plate be- 
fore them can be deCeived into thinking that they are purchasing the 
Rushmore lamp. If it should appear, after full hearing, that the 
effect of the injunction will be to stifle legitimate compétition rather 
than to punish unfair compétition we will not hesitate to dissolve it, 
but, upon the affidavits now before us, the majority of the court is 
of the opinion that the case is controlled by the former décisions of 
this court. 

The order should be modified by excluding from its provisions the 
prohibition against the use of the name "Flare Front" and, as so mod- 
ified, is affirmed. 

NOYES, Circuit Judge (dissenting). I cannot conçut in the opinion 
of the majority of the court. The complainant manufactures an auto- 
mobile lamp of a particular shape, bearing his name, and known as the 
"Rushmore lamp." The défendant manufactures a lamp of a similar 
shape, with its name conspicuously displayed upon it, which is known 
as the "Phoebus lamp." The complainant has no design patent, and 
his case must stand, if at ail, as a case of unfair trading, in which the 
essential élément is déception — the palming off of one's goods as 
those of another. But how a purchaser could be deceived into buying 
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an automobile lamp plainly marked with the name and trade-mark of 
the défendant in the belief that it was the complainant's lamp is more 
than I can comprehend. The mère similarity in the shape of the 
lamps in my opinion is not sufficient to produce such a resuit. The 
majority, however, in view of earlier décisions of the court, are of the 
opinion that the similarity in itself establishes a case of unfair compéti- 
tion. But, whatever view may be taken of those décisions, I think the 
complainant, upon the proof as it stands, has failed to bring himself 
within -them. Certainly they do not hold that when the shape of an 
unpatented article possesses advantages from the viewpoint of me- 
chanical utility it is unfair or unlawful to imitate it. Possibly upon 
full hearing the complainant may be able to show unnecessary imita- 
tion of nonfunctional parts, but I am not satisfied from the affidavits 
that he has yet done so. 

In my opinion the order granting the preliminary injunction should 
be reversed. 



MONITOR DKILL CO. v. MERCER et al. 

CClrcult Court of Appeals, Eighth Circuit August 21, 190a) 

No. 2,828. 

1. Sales— Conteact—Absoltjte ce Conditionai, Saie. 

A contract of sale of personal property, wliich fixes the priée and ob- 
llgates ttie purchaser to pay the same, but expressly provides that title 
ehall remain in the seller until such payment, except as to such as is 
resold, the proceeds of which shall at once become the property of the 
seller, Is one of conditionai, and not of absolute, sale; and its character 
is uot changea by a provision that in case of default the seller may re- 
take possession of ail the property unsold and the proceeds of that sold, 
and that the latter shall be reduced to cash and applied on the purchas- 
er's Indebtedness ; any surplus being paid to the purchaser. 

:2. Same. 

The talcing of notes and collatéral security for the purchase price of 
property sold under a contract of conditionai sale does not aiïect such 
feature of the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 1413.] 

3. Same — Pbopeety Held Undee Conditionai, Sale— Réclamation bt Sell- 
er. 

Property held by a bankrupt in Minnesota nnder a contract of condi- 
tionai sale, although unrecorded, may be reclalmed by the seller ; the 
failure to record rendering the contract voidable under the state statute 
ouly as agalnst lien ereditors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 1353.] 

Appeal from the District Court of the United States for District of 
Minnesota. 

George S. Grimes (George W. BuffingtOn, on the brief), for ap- 
pellant. 

N. H. Chase (M. H. Boutelle, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
-W. H. MUNGER, District Judge. 



94:4 103 FEDERAL REPORTER. 

W. H. MUNGER, District Judge. This is an appeal from a judg- 
ment of the District Court, affirming the order and findings of the 
référée in bankruptcy. By the facts as shown it appears that the 
Western Implement Company, a corporation, and the Monitor Drill 
Company, a corporation, in January, 1906, entered into two certain 
contracts, by the terms of which the Monitor Drill Company, desig- 
nated the first party, agreed to sell to the Western Implement Com- 
pany, designated the second party, certain agricultural implements at 
certain priées, to be delivered f. o. b. at its factory in St. Louis Parle, 
Minn. Provisions in each of said contracts, appearing in the follow- 
ing order, and the only ones necessary to be considered for the proper 
détermination of the case, were as follows : 

"Terms: Party of the second part agrées to settle with party of the flrst 
part for ail goods purchased uuder this contraot, on or before June 1, 1900, 
as follows: * * • 

"Fourth. Settlement for each and ail machines sold by party of second 
part shall be made at or before dellvery, either by cash or the purchaser'a 
note, secured by chattel mortgage covering the property sold, and other Per- 
sonal property of equal value, if possible, which notes and chattel mortgages 
shall be taken upon blanks to be fumished party of the second party by party of 
the first part, and at said settlement time party of the second part shall pay 
to party of flrst part the proceeds of such sales made for cash in cash, and 
shall be entitled to the discount above mentioned theref or, and party of second 
part shall at said settlement time turn over and deliver to party of first gart 
each and ail said notes and chattel mortgages securlng the same, taken in set- 
tlement for machines sold by party of second part as collatéral securlty to the 
note of party of second part, and party of second part shall also, at said set- 
tlement time, give party of flrst part a spécial conditional sale agreement, 
covering unsold machines at each of its local places of business. * » * 

"Conditions. It is speciflcally understood and agreed that the title to each, 
every, any, and ail machines and parts thereof, delivered to party of the 
second part under the terms of this contract, is in and shall continue to re- 
main in the party of the first until It shall receive full payment in cash 
therefor ; that if party of second part resells any of said machines, or parts 
thereof, then the fui! proceeds thereof, be such proceeds boofc accounts, notes, 
or cash, or other personal or real property, shall, in lieu of such machines ot 
parts thereof so sold, immediately be, become, and remain the sole and exclu- 
sive property of party of the flrst part until the full indebtedness of party of 
second part to party of first part is paid in cash. And until such indebtedness 
of party of the second part shall be paid in full to party of the flrst part, and 
until said proceeds and the whole thereof hâve been actually delivered to party 
of the first part, the possession and eontrol thei-eof by party of the second part 
shall be that of a trustée for the use and beneflt of the party of the first part, 
and not otfierwlse. * * * 

"Default. If party of second part fails, refuses, or neglects to make due 
and prompt settlement, or performs or permits a breach of this contract In 
any respect, or if party of flrst part receives information concerning party of 
second part derogatory to his crédit, financial standing, or réputation, and 
upon the termination of this contract, through the lapse of time or otherwise, 
party of the first part may demand and shall be entitled to receive forth- 
with from party of second part the possession of ail machines and parts 
thereof, and extras and repairs, and ail proceeds, of whatsoever nature, or 
kind, from the resale by party of second part of any machines or parts there- 
of by him received under this contract, without reimbursing party of the sec- 
ond part for any claim for storage, handling, freight, express, insurance, or 
any other charge, of whatsoever nature or kind. Party of first part in such 
case shall reduce such proceeds to cash and apply the same, after deducting 
actual expenses in so doing, to the payment of the Indebtedness due it from 
the party of the second part, and shall deliver the surplus, if any, to party 
of the second paît." 
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Subsequently, in August, 1906, the parties had a settlement, requir- 
ed by the ternis of the contracts. The books of the parties agreed, 
and showed that the first party had dehvered to second party, under 
the contracts, goods to the value o£ $15,653.07. At said settlement 
second party paid first party $3,048.93 in cash, being the cash receiv- 
ed from the sale of goods. At the same time second party executed 
to first party four promissory notes — one for $4,787.15, one for $2,- 
456 (which notes représentée! goods sold by second party on crédit),' 
one note fôr $3,500, and one note for $2,861 ; said last two notes rep- 
resenting the value of gcK>ds on hand and unsold by second party. At 
the time of said settlement second party gave to first party, as col- 
latéral security for the two notes representing goods sold on crédit 
by second party, notes and mortgages aggregating the sum of $5,322.- 
84, of which amount $3,308.84 were notes and securities of second 
party which were not taken and received by it for goods so sold. In 
October following proceedings in involuntary bankruptcy were in- 
stituted against said Western Implement Company, and in December 
following it was duly adjudged a bankrupt, and défendants duly ap- 
pointed trustées. The trustées took possession of the goods unsold, 
and the Monitor Drill Company demanded the delivery of said goods 
to it by the trustées. Being refused, it filed its pétition with the réf- 
érée in bankruptcy for an order upon the trustées to deliver the por- 
tion of the goods which it had delivered to the bankrupt under the 
provisions of said contracts, and which remained unsold. A hearing 
was had, the référée held said contracts evidenced not conditional, 
but absolute, sales, the interest of petitioner being that of an équitable 
mortgagee, that as mortgages they were void under the laws of Min- 
nesota, and denied the prayer of the pétition. An appeal was taken 
to the District Court, where the décision of the référée was affirmed. 
From the judgment of the District Court this appeal has been prose- 
cuted. 

The principal question involved is whether said contracts constituted' 
an absolute sale by the Monitor Drill Company to the Western Imple- 
ment Company of the property in question, or whether said contracts 
evidenced a conditional sale only of the property. The chief features 
of the case were disposed of by this court in the case of Dunlop v. 
Mercer, 156 Fed. 545, where it was held that a contract nearly similar 
in its terms, entered into by the bankrupt with the Waterbury-Zimmer 
Implement Company, evidenced a conditional sale. In that case it 
was said: 

"The agreement has every élément of a conditional sale — a vendor, a Ven- 
dée, agreed priées, an obligation of vendee to pay thera, an obligation of 
vendor that upon condition that the vendee pays the agreed priée, but not 
otherwise, the tltle of the vendor shall vest In the purchaser. Thus It evi- 
denced a sale in which the vesting of the tltle in the vendee was made suh- 
Ject to a condition précèdent, and it beeame a contract of conditional sale." 

So in this case there was a vendor, a vendee, agreed priées, obliga- 
tion on the part of the défendant to pay them, obligation of the 
vendor that, upon condition that the vendee paid the agreed price, 
but not otherwise, the title of the vendor should vest in the purchaser. 

It is said on the part of counsel for the trustées that, if the provi- 
163 F.— 60 
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sion in the contrj|cts in question above quoted under the title "De- 
fault" were eliminated, the contracts might, under the décision of 
this court, constitute conditional sales. It is claimed, however, on the 
part of the trustée, that such provision in the contracts quahfies the 
other provision quoted under the head "Conditions," so that by con- 
struing the two provisions together the contracts were not of condi- 
tional sale only, but constituted an absolute sale, giving to the vendor 
only an équitable lien. The portion of the contract above quoted under 
the heading "Conditions" is clear, spécifie, and unambiguous to the 
effect that the title to the property shall remain in vendor until fully 
paid for, and évidences clearly a contract of conditional sale only. 
The portion of the contracts quoted under the heading "Default," 
which authorizes the vendor under certain conditions to retake pos- 
session of the unsold portion of the property, in no way qualifies the 
conditional sale feature of the contract. The taking of the notes for 
the purchase price, and the taking of collatéral security, did not in 
any way qualify the conditional sale features of the contracts. This 
was expressly held in Bierce v. Hutchings, 205 U. S. 340, 21 Sup. Ct 
524, 51 L. Ed. 828. 

The provision authorizing the vendor to take possession of pro- 
ceeds of whatever nature derived from the sale of the portion of said 
property sold by said party of the second part, and reduce such pro- 
ceeds to cash, and apply the same, after deducting- the expenses of 
so doing, to the indebtedness due from the party of the second part, 
and deliver the surplus, if any, to second party, does not qualify in 
any respect the title to the portion of such property remaining unsold. 
This is fully established. in Harkness v. Russell, 118 U. S. 663, 7 Sup. 
Ct. 51, 30 L. Ed. 285, and Bierce v. Hutchings, supra. If the taking 
of such collatéral security did not destroy or qualify the conditional 
sale feature of the contracts, as was said in the last-cited case, then 
we fail to perceive how the converting into cash of the secunties ob- 
tained upon sales and applying the same upon the notes of second 
party would hâve such eflfect. * 

It is to be borne in mind that the contracts before us do not pro- 
vide that the portion of the property remaining unsold, if retaken by 
the party of the first part, shall be sold and the proceeds applied upon 
the notes given by the second party. There is no provision in the 
contracts requiring the first party to make a sale or other disposai of 
the portion of the property remaining unsold which it should retake. 
But it is urged that the eflfect of the settlemént in August was a nova- 
tion of contract. Such contention has no force, as it was provided 
in the contract that a settlemént should be had and notes given as was 
donc. It would only be natural for the parties, even when the sale 
was conditional, to provide that at the close of the sale season a set- 
tlemént should be made and an account taken to détermine what por- 
tion of the goods had been sold by second party and an adjustment 
made with respect thereto. 

It is true this settlemént was not made on or before June Ist, as 
«tipulated in the contracts, but was made August 35th following, and 
that at such settlemént a spécial conditional sale agreement, covering 
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unsold machines, was not given as stipulated ; but in view of the clear, 
spécifie, and unambiguous terms of the provision headed "Conditions," 
we think neither of thèse matters operated to take from the original 
contract the characteristics of a conditional sale, so clearly stamped 
upon it by that provision. Parties may modify parts of a contract 
without affecting the remainder. 

It was alleged in the answer of the trustées that they were in- 
formed and believed that at the time said contracts were executed 
it was understood and agreed by the parties thereto that the same 
should hâve no force and effect except in the event of the financial 
embarrassment, insolvency, or bankruptcy of second party, in which 
latter event it was understood and agreed that the first party (peti- 
tioner) should claim said merchandise, or the proceeds thereof, under 
the purported claim of title evidenced by said agreements. Of this 
contention that the contracts were tainted with fraud, no allusion 
bas been made in the briefs, and we would be warranted in conclud- 
ing that the same was abandoned; but we hâve carefully examined 
the évidence and record, and think the contention not tenable. The 
contracts being conditional sales, the failure to properly acknowledge 
and record them is not fatal, because the state recording statutes 
render such agreements voidable only against creditors who hâve a 
lien on the property, and hère no creditor had a lien prior to the bank- 
ruptcy proceedings 

It follows that the decree of the District Court must be reversed, 
with directions to set aside the order of the référée and to direct the 
trustées to surrender to the Monitor Drill Company the property in 
question. 



HEROLD V. KAHN et al. 
(Circuit Court of Appeals, Thlrd Circuit May 6, 1908.) 

No. 49. 

For former opinion, see 159 Fed. 608. 

PER CURIAM. We hâve considered the pétition of the défend- 
ants in error in which they ask that the judgment of this court in the 
above case shall "be amended by adding thereto after the words 'is 
hereby affirmed' the words 'with interest until paid at the same rate 
per annum that similar judgments bear in the courts of the state of 
New Jersey, and that the said Circuit Court re-enter said judgment 
for the said plaintiffs de novo for the amount of said original judg- 
ment, together with interest thereon at the rate of 6 per cent, per an- 
num from the llth day of December, 1906, down to the date of re- 
entry of said judgment.' " 

We are of opinion that the petitioners are entitled to the interest 
which they claim, and as the United States district attorney accepted 
service of the pétition upon May 4, 1908, and it was filed two days 
thereafter, and as no answer bas been made thereto, we deem it prop- 
er to makc, and accordingly do make, the f ollowing order : 
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It is hereby ordered that the mandate heretofore issued in this cause 
be, and hereby is, recalled, and that it shall be amended in accordance 
with the pétition of the défendants in error, filed May 6, 1908. 



HARTFORD et al. v. HOLLANDER et al. 

(Circuit Court of Appeals, Second Circuit. August 25, 190S.) 

No. 239. 

Patents— Inpeingement—Shock Absorber pob Sprinq Vehioles. 

The Truffault reissue patents No. 12,437 (original No. 695,508), for a 
frletional retardlng means for sprlng vehicles, and No. 12,399 (original 
No. 743,995), for an anti-vibration device for vehicles, both held valid 
and infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 158 Fed. 103. 

Dunn & Turk (Thomas W. Bakewell, Arthur J. Baldwin, and Clif- 
ford E. Dunn, of counsel), for appellants. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM, This is a suit for the alleged infringement of 
reissue letters patent Nos. 12,437 and 12,399, issued January 16, 
1906, and November 7, 1905, respectively, to J. M. M. Trufifault, 
assignée of the complainants. The first patent is for frictional re- 
tarding means for spring vehicles; the second, for anti-vibration de- 
vices for vehicles. Infringement of complainant's trade-mark "Shock 
Absorber" and un f air compétition are also charged. The Circuit 
Court found that the first-mentioned reissue patent was invahd, and 
that the charges of unfair compétition and trade-mark infringement 
were without merit, and dismissed the bill. 

Upon this appeal the appellant only has appeared. Being, therefore, 
without the benefits accruing from a présentation of both sides of 
the case, we deem it advisable only to.consider the particular grounds 
upon which the Circuit Court acted, and shall not consider ourselves 
precluded from examining anew other questions and reaching a dif- 
férent conclusion should another case be fully presented. Infringe- 
ment of the first patent in suit by the défendants' device is obvious, 
and the patent, in the absence of anything urged to the contrary, ap- 
pears to be valid unless the reasons stated by the Circuit Court es- 
tablish invalidity. 

The original patent of which the first patent in suit is a reissue was 
granted in 1902. In this patent the first two claims are the broadest, 
covering the combination with the spring of a vehicle of nonpneumatic 
frictional means for producing a retarding effect upon its movement. 
Thèse claims were comprehensive enough to cover friction in any 
form other than pneumatic in which it might be applied in retarding 
spring action. The spécifications with the accompanying drawings 
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were more limited than thèse claims, but showed thèse three frictional 
■devices applied to the front of a tricycle : 

(1) A rod provided with a piston, the circumference of which en- 
gaged the interior of a portion of the tricycle frame in which com- 
pression springs arrangea to act as springs for the tricycle were lo- 
cated. The friction between the piston and the interior of the frame 
tended to retard the action of the springs. 

(2) Upwardly extending arms carrying friction pads were attached 
to the fork of the tricycle and gripped the frame above, "thus also 
aiding by friction to retard the upward movement of the wheel with 
a yielding résistance." 

(3) A movable connection between the frame and the running gear 
of the tricycle also furnished a frictional means for retarding the 
spring action. This was accomplished by arms coupled at one end 
to a bar at the rear of the front wheel and reaching to the branches 
of the fork. The coupling was provided with conical surfaces and 
washers, so that "the cônes * * * ^ear frictionally on the wash- 
ers and ofïer yielding résistance to the rotation of the boit in the eye." 
In other words, the coupling was a rotary friction device which re- 
tarded the movement of the spring, and the tension of which could 
be regulated by a nut. 

In 1905 the inventor applied for a reissue of this patent which was 
granted in 1906. At this time he was evidently only interested in the 
third means for retarding spring action shown in the original patent 
— the rotary device. The reissue patent contains 10 claims, but ail 
either' specifically or necessarily apply only to the rotating form of 
frictional retarding means. It would seem évident, therefore, that 
the reissue limited the claims of the patent. The original claims pur- 
ported to cover any nonpneumatic frictional device. The reissue lim- 
its the claims to the rotary type of device. 

The Circuit Court, however, said: 

"In the original patent the inventer dlsclosed three ways of uslng friction 
to retard shocks and claimed thelr combined use, produced from a unltary 
motive power. He ueither said nor claimed that any one of them would do 
what he wanted to do. The third described means was incldental to and 
supplemental of the others. We had no notion that alone it was ail sufflclent." 

From thèse premises the court necessarily reached the conclusion 
that the inventor by narrowing his claims had actually broadened his 
invention and that the reissue was invalid. This finding of the Cir- 
cuit Court is based upon the fact which we hâve noticed that the in- 
ventor illustrated his three frictional devices as acting in conjunction 
upon a tricycle. And there is foundation for this finding. Not only 
do the drawings show ail the devices acting together, but there is 
much in the spécifications indicating an expectation that they would 
be so used. 

Still, taking the claims, spécifications, and drawings together, and 
in view of the principle that doubt should be resolved in favor of the 
patent, we are of the opinion that the original patent covered the ro- 
tating device separately, as well as when acting in conjunction with 
the other devices, because: 
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(1) The spécifications speak of the several devices for producing 
friction, and state tliat the invention may be embodied in various ways 
and by varying détails of mechanism. 

(2) The spécifications state that the invention is particularly for 
use upon motor cars where it is obvions that only the rotating form 
could be employed. 

(3) The sixth claim of the patent covers specifically the rotating 
device and the first two claims are broad enough to cover such form. 

It follows, therefore, in our opinion that the reissue of the first patent 
is not invaHd upon the ground stated by the Circuit Court, and, as we 
find infringement, the decree must be reversed- The second patent 
in suit is not open to the objections already considered as a reissue 
patent, and is not referred to in the opinion of the Circuit Court. 
Nothing is urged hère to show the invalidity of such patent and in- 
fringement seems clear. From an examination of the record we think 
the second patent vahd and infringed, but in so ruling shall, as already 
stated, consider ourselves free to reach a différent conclusion should 
another case arise in which the défenses are fully presented. 

The décision of the Circuit Court with respect to the claims of unfair 
compétition and trade-mark infringement was correct. 

The decree of the Circuit Court is reversed, with costs, and the cause 
is remanded, with instructions to enter a decree in favor of the com- 
plainant with respect to both patents in suit for an injunction, ac- 
counting, and costs. 



LEWIS BLIND STITCH MACH. OO. v. PREMItJM MFG. CO. 
(Circuit Court of Appeals, Elghth Circuit August 21, 1908.) 

No. 2,825. 

1. Patents— Double Use. 

The application of a devioe to a new use, that is so closely related to a 
prier one that the appllcabillty of the device to the new use would occur 
to a person of ordinary mechanlcal sliill, is only a case of double use, 
and does not Involve invention. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 38, Patents, §§ 16, 17, 
31, 32.] 

2. SaME— MONOPOLT NOT Abfected bt Nonxtseb. 

A patentée is under no obligation, during the llfe of hls monopoly, 
to use or place uiron the marliet a device or machine embodying his In- 
vention. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 38, Patents, § 268.] 

3. Same— Equivalents. 

A patent for an invention, which Is neither primary nor a slight Im- 
provement on the prier art, but possesses substantial patentable novelty, 
covers a reasonable range of équivalents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 24, 43.1 

4. Same — Inteepretation. 

In interpreting the claims of a patent, proper regard should be had to 
the natural Import of the terms In question, the context and the spéci- 
fication. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 38, Patents, S 241.] 
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5. Same— Invention— Infbingement—Blind Stitoh Sewinq Machines. 

Of the Lewis patents No. 731,695, No. 731,696, and No. 746,853, clalms 
1, 3, 11 to 17 inclusive, 21 and 22 of tlie flrst patent are held Invalld for 
want of patentable novelty ; claims 2, 4, 18, 19 and 20 of that patent are 
held valid and Infringed ; claims 1 and 2 of the second patent are held 
not infringed; claim 2 of the third patent is held Infringed, and claims 
8 and 9 of that patent are held not infringed. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastem 
District of Missouri. 

James H. Bryson and A. C. Fowler, for appellant. 
F. R. Cornwall and H. H. Bliss (Montague Lyon, S. L. Swarts, 
and Paul Bakewell, on the brief), for appellee. 

Before VAN DEVANTER, Circuit Judge, and W. H. MUNGER, 
District Judge. 

VAN DEVANTER, Circuit Judge. This is a suit for the alleged 
infringement of three letters patent, granted to John G. Lewis, of St. 
Louis, Mo., for improvements in sewing machines used in blind stitch- 
ing, wherein the stitches enter and émerge on the same side of the 
cloth without penetrating to or showing on the other side. Of thèse 
letters patent, No. 731,695 was granted June 23, 1903, on an applica- 
don filed October 18, 1897; No. 731,696 was granted at the same 
time on an application filed October 23, 1902, and No. 746,853 was 
granted December 15, 1903, on an application filed January 27, 1900. 
Ail were subsequently assigned to the complainant. The défendant 
is the user of a blind-stitch sewing machine, constructed in measurable 
accordance with the spécification of letters patent No. 679,553, grant- 
ed July 20, 1901, to Charles A. Dearborn of New York City on an 
application filed March 22, 1901 ; and the défense of the suit has been 
assumed by the Union Specialty Manufacturing Company, the prés- 
ent manufacturer of such machines. The défenses interposed are want 
of novelty and noninfringement. Upon a considération of the proofs 
the circuit court dismissed the bill, and the complainant has appeal- 
ed. A brief mémorandum opinion, shown in the record, discloses that 
the circuit court was disposed, in a gênerai way, to regard the Lewis 
improvements as possessing sufficient of novelty to sustain the patents 
therefor, but as coming so late in the art and being so slight as not to 
embrace the somewhat modified forms of construction in defendant's 
machine, citing Railway v. Sayles, 97 U. S. 554, 24 L. Ed. 1053, and 
Sander v. Rose, 58 C. C. A. 171, 121 Fed. 835. 

In the beginning the bill charged infringement of claims 1 to 4 
and 10 to 22 of the first Lewis patent, claims 1 and 2 of the second 
Lewis patent, and claims 2, 8, 9, and 14 of the third Lewis patent, 
but claim 10 of the first patent and claim 14 of the third hâve since 
been withdrawn from considération. The art of bhnd stitching by 
machinery did not originate with Lewis, but was disclosed in several 
prior letters patent, some antedating his first application about 20 
years. Most of the earlier machines were adapted to sewing leather, 
felt, and the like, and were incapable of successîully blind stitching the 
more flexible and thinner materials from which clothing is made. One 
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more nearly approaching success in that regard was the Borton and 
Wilcox machine, covered by letters patent Nos, 355,576 and 255,580. 
It was adapted to sewing welts or hems upon hosiery, underwear, 
and other knit goods, but the stitching donc by it not infrequently 
penetrated to the other side of the goods, and it also produced such 
a groove, or drawing of the material, along the Une of sewing as to 
make the seam quite noticeable on the fair side. Thèse objections, 
although not of much importance as respects undergarments, were 
sufficient to prevent the use of the macliine in making outer garments. 
Another machine, designed to be used in sewing flexible cloth, but 
not shown to hâve been ever actually so used, was that of Hoffman 
and Meyers, covered by letters patent No. 207,035. But it was not 
adapted to blind stitching garments in which there are occasional cross- 
seams, as in trousers' bottoms; for its construction and adjustment 
were such that, when any such increased thickness in the material was 
encountered, the outer layer — that is, the one in which the stitching is 
to be blind — would move away from the path of the needle, and would 
not be caught by the stitches. Still another machine is said by the de- 
fendant to hâve been used by one Gammons in successfully blind 
stitching hosiery, trousers' bottoms, and the like, before the date of 
L,ewis' invention, but the évidence thereof is of such a character that, 
when it is considered that Gammons, a year or so thereafter, applied 
for and obtained letters patent covering his machine, without disclos- 
ing or claiming its applicability to such work, we feel constrained to 
hold that this alleged prior use is not established with the requisite 
certainty. The Barbed Wire Patent. 143 U. S. 375, 13 Sup. Ct. 450, 
36 L. Ed. 161 ; Deering v. Winona Harvester Works, 155 U. S. 286, 
15 Sup. Ct. 118, 39 L. Ed. 153. Besides, the Gammons machine, like 
that of Hofïman and Meyers, belongs to the class in which the con- 
struction and adjustment are such that they will not do satisfactory 
work over cross-seams. While fully recognizing that the earlier 
machines and patents show a steady and marked progress in the art 
of blind stitching by machinery, we are yet of opinion that Lewis was 
the first to devise a machine capable of doing satisfactory work upon 
the more flexible and thinner fabrics, and of successfully overcoming 
the obstacles presented by cross-seams and like inequalities in the 
thickness of the material operated upon. In point of resuit, thèse are 
the distinguishing features of the improvements covered by his first 
letters patent. He says in the spécification : 

"The object of my Invention Is to provide a blind stitcliing macliine which 
wlll work properly on any klnd of cloth on which blind stitching can be done 
by hand, and which shall be simple of construction, and not liable to get out 
of order. My Invention conslsts in the combination, with a suitable stitch 
forming mechanism, of a normally statlonary back guide— i. e., a guide on the 
back or opposite side of the cloth from that which the needle enters — and 
means of holding the work up to said guide, and in various other novel fea- 
tures and détails of construction ail of which are described in the following 
spécification and pointed out in the claims aflîxed hereto." 

And again: 

"The (back) guide 43 Is cylindrlcal In form and sllghtly tapering, so as to 
form a stretching device for the work. • • » The needle 85 Is formed, as 
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shown In Fig. 4, so that the side of the needle next the back guide is sub- 
stantlally a straight Une ; that is, the point of the needle, instead of being in 
a Une with the center of the needle, is on a Une or nearly on a Une with the 
slde of the needle." 

And still again : 

"As the bacli guide is statlonary durlng opération, worli can be done on 
very thin cloth, and the machine can be ruu at a very high rate of speed, 
neither of which results can be accomplished by machines having the re- 
clprocating or rotary guides heretofore used. The opération of the machine 
Is also made more perfect by the form of the needle used. The point of the 
needle must pass through the center of the layer of goods nest the guide, and 
If the ordinary form of needle with the point on the center Une were used, 
the goods would be wedged between the guide and the rounded portion of the 
needle, with the resuit that thln goods would be eut through, so that the 
etitch would show." 

Claims 2, 4, 18, 19, and 20, in varying- terms, specify, among other 
éléments, a normally stationary back guide and means for holding 
the work in position around such guide. Several prior patents are cit- 
ed against thèse claims, but we regard the combination specified in 
each as unanticipated and otherwise patentable. The essence of the 
invention is in the mechanism whereby the moving cloth is held 
closely around the back guide, and the outer layer, in which the 
stitching is to be blind, is held in such a fixed and continuous relation 
to the path of the needle that not only can such stitching be satis- 
factorily done on more flexible and thinner cloth than before, but 
the stitches can be made to penetrate the added material at cross- 
seams, and to catch properly in the outer layer as elsewhere. 

Claim 1 differs from those just mentioned, in that it omits the 
means for holding the work in position around the stationary back 
guide, and for that reason we think it was without the requisite novel- 
ty. And we think that claims 3, 17, 21, and 22 must also fail, for 
they omit the requirement that the back guide be normally stationary. 

Claims 11 to 17 call for a needle which is wholly or partially side- 
pointed, and this is relied upon as having given patentable novelty 
to them. But we feel constrained to hold otherwise. True, when the 
cloth is thin, there iS an advantage in having the needle side-pointed, 
but such needles were old in the sewing machine art, and their ap- 
plicability to the présent use was plainly suggested by the Wilcox 
machine, covered by letters patent No. 230,212, dated July 20, 1880. 
It was a machine for sewing covered wire upon hats and other ar- 
ticles, the pertinent portion of the spécification being as follows: 

"With machines using the ordinary needle, having the jDOlnt in the central 
Une or axis, the stitching cannot be made as close to the wire as désirable, 
since the bevel near the point would, if the latter passed close to the wire, 
force It sidewise, tearing the eovering of the wire, or breaking or bending the 
needle. In this invention a needle having the point In the plane of one of Its 
sides (that next to the wire) is employed." 

Although that was a différent use, we think it was so closely re- 
lated to the présent one as to corne within the rule that, if the new 
use be so nearly analogous to the old one that the applicability of 
the devise to its new use would occur to a person of ordinary mechan- 
icaJ skîU, it is only a case of double use. Mast, Foos & Co. v. Stover 
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Manufacturing Co., 177 U. S. 485, 493, 20 Sup. Ct. 708, 44 L. Ed. 
856. 

It is objected tliat no machine, conforming to the spécification of 
the first patent, was ever used or placed upon the marl<et by_ Lewis 
or the complainant, the fact being that complainant's commercial ma- 
chine embodies some of the features of each of several of Lewis' 
patents and pending applications. But that this objection is not ten- 
able is made perfectly plain in the récent décision in Continental Pa- 
per Bag Co. V. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 
748. .52 L. Ed. 1122. where it is held, following prior décisions, that, 
during the life of his monopoly, a patentée is under no obligation to 
use or place upon the market a device or machine embodying his in- 
vention. 

The question of infringement turns upon the character of Lewis' 
invention. We regard it as neither primary nor a slight improve- 
ment on the prior art, but as possessing enough of patentable novel- 
ty to command a reasonable range of équivalents. The defendant's 
machine embodies every élément or its équivalent, of the claims 
which we sustain, and accomplishes substantially the same resuit in 
substantially the same way. Probably there would be no infringe- 
ment, if it fully conformed to the spécification of the Dearborn pat- 
ent No. 679,553, but it does not, and it is because of this that it 
accomplishes substantially the same resuit as the Lewis invention. 
The spécification of the Dearborn patent does not call for mechan- 
ism adapted to so hold the moving cloth that the outer layer, in 
which the stitching is to be blind, will bave a fixed and continuons re- 
lation to the needle path, but calls for a back guide yieldingly sup- 
ported by a coil spring, so that it will automatically move backward 
to accommodate any increased thickness of the material incident to 
cross-seams. As this movement would permit the outer layer of 
cloth, which is next to the guide, to move away from the path of the 
needle. thereby preventing the stitches from catching therein, the man- 
ufacturer, as is shown by the machines produced in évidence, rcsorts 
to the expédient of making the supporting spring so strong and im- 
yielding that the guide is not aiïected by cross-seams, but remains 
normally stationary, any increased thickness of the material being ac- 
commodated by an opening in the presser foot, which, with that 
feature in its construction, is the équivalent of Lewis' means of hold- 
ing the work in position around the guide. There is also a marked 
différence in form between defendant's back guide and that of Lewis ; 
but as both operate to guide and stretch the goods preparatory to 
the stitching, and as defendant's guide is appreciably rounded, both 
in the direction of the feed and transversely thereto, we think this 
différence is not enough to destroy the équivalence or to avoid in- 
fringement of such of Lewis' claims as are limited to a guide having 
its face rounded transversely to the direction of the feed, or having 
a rounded tapering face. 

We now corne to the second patent. It is later than the Dearborn 
patent, in measurable accordance with which defendant's machine 
is made, but that fact is immaterial, because in respect of the matter 
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now to be considered, defendant's machine does not conform to the 
Dearborn patent. Two daims are said to be ihfringed, but they are 
so nearly alike that we need refer only to the one, which reads : 

"2. In a sewlng machine a back guide, around which the goods are aflapted 
to be held, a needle eo-operating with said back guide, means for reciprocating 
said needle longitudinally and means for causing said needle to recède lateral- 
ly from said back guide after its point bas entered the material." 

It is not questioned that defendant's machine embodies ail the 
éléments of this -combination, save the last, but it is insisted that 
that élément is omitted. Of course, if that be true, there is no in- 
fringement. The defendant's needle is slightly inclined, and the 
path in which its point reciprocates past the back guide is nearer 
thereto than is the like path of its shaft. As the needle passes the 
guide, the distance between them slightly increases from the point 
to the other end of the needle; the purpose in this being to avoid 
any wedging or cutting of the goods between the guide and the body 
of the needle. The reciprocation of thé needle is longitudinal, no 
latéral motion being imparted to it in any way. So the question 
arises, does such a machine embody means for causing the needle 
to recède laterally from the guide, within the meaning of the claim? 
We think the answer must be in the négative, and for thèse reasons: 
First, it requires some straining of terms to speak of defendant's 
needle as receding laterally from the guide, the natural import of 
such words being that the needle is moved sidewise, which is not 
the case with defendant's needle. Second, the connection in which 
the Word "means" is used in describing this élément of the com- 
bination, and also the preceding one, indicates that it has a similar 
meaning in both, and refers to some mechanism other than the needle, 
the latter being separately specified as one élément. Third, the spéc- 
ification, to which référence may be had for the purpose of ascertain- 
ing the true meaning of the claim (O. H. Jewell Filter Co. v. Jack- 
son, 72 C. C. A. 304, 140 Fed. 340), shows beyond any question that 
the words "recède laterally" and "means" are used with the meanings 
just attributed to them; that is, they refer to a sidewise movement 
of the needle and to operating mechanism whereby that movement 
is produced. It follows that defendant's machine wholly omits one 
élément of the patented combination, and hence the charge of in- 
fringement fails. 

We come then to the third patent, three claims in which are said 
to be infringed. One of them reads : 

"2. In a sewing machine for blind stltchlng, a guide for the goods and stltch 
forming mechanism, said stitch formmg mechanism being provided with a 
needle inclined to the path of its reciprocation." 

And in the spécification it is said of the inclined needle in this 
combination : 

"The needle 49, Instead of being set straight In the needle bar 29 In the 
usual manner, is Inclined forward (that is, slightly toward the back guide 
around which the cloth is held), as shown in Figs. 1 and 15. This inclination 
of the needle enables the point of the needle to be brought close to the back 
guide, so as to pierce very thin goods, and at the same time prevents the shaft 
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of the needle from chaflng agalnst the back guide, whlch would tend to eut 
through the goods and allow the stitches to show." 

The défendant does not question the validity of this claim, but 
only that its needle is so incUned as to sustain the charge of infringe- 
ment. Its needle is curved and reciprocates in circular paths, while 
the one shown in Lewis' drawings reciprocates in straight Unes, but 
that a curved needle may be given such an inclination as to enable 
its point to be brought close to the back guide, so as to pierce very 
thin goods, and at the same time to prevent its shaft from chafing 
against the guide and cutting through the goods, is plainly shown in 
a drawing having the inclination somewhat exaggerated for purposes 
of illustration, which we hère reproduce from one of the briefs: 




Dieigram D. 




There is some différence of opinion araong the witnesses as to 
whether or not defendant's needle is so inclined, but a careful con- 
sidération of the évidence bearing thereon fully satisfies us that it is, 
and also that its inclination is not accidentai, or the resuit of straining 
in use, as suggested by défendant, but is produced by an intentional 
construction and adjustment of the lower part of the arm carrying 
the needle, as is shown by other machines and needle arms of the 
same manufacture produced in évidence. We hold, therefore, that 
infringement of this claim is established. 

Claims 8 and 9 of this patent relate to an entirely différent sub- 
ject-matter, and we deem it sufficient to say in respect of them that, 
if they can be regarded as possessing patentable novelty, the inter- 
prétation which must be placed upon them, in view of the prior state 
of the art, is such that the defendant's machine cannot be held to in- 
fringe either of them. 

The decree of the circuit court is aflfirmed as to claims 1, 3, 11 to 
17, inclusive, 21 and 22 of the first patent, claims 1 and 2 of the sec- 
ond patent, and claims 8 and 9 of the third patent, and is reversed 
as to claims 2, 4, 18, 19, and 20 of the first patent, and claim 2 of 
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the third patent, with directions to enter a decree for complainant 
upon the daims as to which the former decree is reversed, the 
complainant to recover one-half of its costs in this court, and the 
decree in the circuit court to be without costs in that court to 
either party up to the time of such decree. See Ide v. Trorlicht, 
etc., Co., 53 C. C. A. 341, 115 Fed. 137 ; Fairbanks, Morse & Co. v. 
Stickney, 59 C. C. A. 209, 133 Fed. 79 ; Johnson v. Foos Mfg. Co., 
72 C. C. A. 105, 141 Fed. 73. 



EICHARDS et al. t. MEISSNER et al. 

(Carcuit Court, W. D. Missouri. September 11, 1908.) 

No. 2,954. 

1. Patents— Suit to Obtain Patent— Issues and Pkoof. 

A suit under Rev. St. § 4915 (U. S. Comp. St. 1901, p. 3392), to obtain 
the issuance of a patent to complainant, is subject to the ordinary equity 
rule that the évidence must be relevant to the issues made by the plead- 
ings, vyhich in such case can relate only to complainant's right to a 
patent, and he is not entitled to introduce proof to defeat defendant's 
right, as well as his own, by showing that because of the prior state 
of the art neither party was entitled to a patent. 

2. Same — Questions of Fact — Conolusiveness of Décision of Patent 

Office. 

The décision of the Patent Office and the Court of Appeals of the 
District of Columbia in interférence proceedlags, awarding priority of 
Invention to one of two applicants for a patent, is controlling as tosuch 
question of fact as between such parties in a subséquent suit brought 
under Rev. St. § 4915 (U. S. Comp. St. 1901, p. 3392), unless the contrary 
Is established by évidence which carries thorough conviction. 

In Equity. On final hearing. 
See 162 Fed. 485. 

E. Hayward Fairbanks, Wm. Steell Jackson, and Gage, Ladd & 
Small, for complainants. 
Rector, Hibben & Davis and Frank Hagerman, for défendants. 

SMITH McPHERSON, District Judge. This is a patent case, 
wherein both Richards, the complainant, and Meissner, the défendant, 
claim to be original inventor, and entitled to the patent. The Pneu- 
matic Tool Company is an assignée of complainant, and the défendant 
Allen is the Commissioner of Patents. The alleged invention is of 
and relating to pneumatic hammers. 

Richards filed his application in the Patent Office December 24, 
1900, and Meissner filed his application six vsreeks before, or Novem- 
ber 12, 1900. A party by the name of Cléments had also filed his ap- 
plication, but by reason of a lack of diligence was dismissed from 
the proceedings now to be mentioned; and there were other parties 
with applications, who for one reason and another were dropped out. 
Under section 4904 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3389) interférences were declared, and the matter was heard before 
the examiner of interférences of the Patent Office. Much évidence 
was taken, resulting in a décision by that officer in favor of Meissner. 
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The case was then carried to the three examiners in chief, who decided 
the case in favor of Meissner. Then the case was carried to the Com- 
missioner of Patents, who decided the case in favor of lleissner. 
Thereupon the case was taken under Act Feb. 9, 1893, c. 74, 37 Stat. 
434, to the Court of Appeals of the District of Columbia, and that 
court decided the matter in favor of Meissner. At the conclusion of 
each of the four hearings written opinions were filed, now within the 
record in this case in this court. 

Thereupon a bill of complaint was filed in this court under section 
4915 of the Revised Statutes, which provides that, when a patent is 
refuaed a party both by the Patent Office and the Suprême Court of 
the District of Columbia (now the Court of Appeals), the applicant 
may hâve remedy by a bill in equity; the question being whether a 
patent should or should not issue to' complainant. The answer is to 
the efifect that Meissner is the original inventer, and sets forth fully 
the proceedings in the Patent OfBce and before the Court of Appeals. 
The évidence, which is voluminous, bas been taken, and the case is now 
for final decree. But wholly outside of the pleadings an issue has 
been presented for décision, and it will first be considered. 

It is said in argument, by reason of évidence taken by complainant 
in rebuttal, that owing to the prior state of the art a patent should 
not be issued to either Richards or Meissner. It is now contended, in 
effect, that in a patent case, owing to the interest the government and 
the people hâve in the subject-matter, pleadings are not necessary to 
form such issues. It is likewise in efifect contended that a complain- 
ant, when in doubt as to his own case, can destroy the case of défend- 
ant by destroying his own by rebuttal évidence; that the gênerai rule 
that the évidence must be relevant to the issues is said to not apply to 
a case under section 4915 of the Revised Statutes. If complainant had 
grounded his bill of complaint on this theory, and prayed for a decree 
to the effect that the hammer was not patentable, I apprehend that ail 
lawyers would agrée that such a bill would be vulnérable to a demur- 
rer; and, when coupled with allégations such as are found in the bill 
of complaint herein, it will scarcely be said that such a bill would not 
be multifarious. 

The évidence was taken in rebuttal over défendants' objections, pur- 
suant to an order of Judge Trieber. The writer hereof ordered this 
évidence stricken out, but with directions, in the event of an appeal, 
should complainant be defeated, of having the évidence sent to the 
appellate court. And complainants' counsel stlll insist by argument 
that owing to other patents, and particularly the English patent to 
Lake, the défendant should bave no patent — in other words, that ail the 
litigation before the Patent Office and the Court of Appeals for the 
District of Columbia was a mère académie debate, and that in this 
court such shall be the decree. 

Some of the authorities relied on by complainants will be noticed. 
Davis v. Garrett (C. C.) 152 Fed. 723, was on an application for a 
decree pro confesso, and the court ruled that, before granting a de- 
cree. the record made on the interférence proceedings should be 
fxhibited. Leslie v. Tracy (C. C.) 100 Fed. 475, was a case as to the 
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patentability of a machine ; but the court found that, -from the opin- 
ion of the Court of Appeals, the question of the patentability vvas 
before the court, and found to exist solely by reason of one matter, 
and Judge Kohlsaat, not being- able to agrée with that opinion, dis- 
niissed the bill. But he did not so décide on the évidence, but on 
questions of law. 

The case of Hill v. Wooster, 132 U. S. 693, 10 Sup. Ct. 328, 33 L. 
Ed. 502, is relied on with confidence by complainants' counsel. That 
was a case of alleged interférence of a matter so trivial and common 
and so well known as that, if a patent had been issued, it wo.uld hâve 
been held void on its face. The opinion shows that the trial court 
held Wooster to be entitled to a patent. From that decree Hill ap- 
pealed, and over Wooster's objection there was à reversai, not be- 
cause of the prior state of the art, but in the language of the opinion: 

"We are of opinion that they [Hill and associâtes] are entitled to hâve the 
decree below reversed, on the ground that it was not a patentable invention 
to add a lower compartment to a box creamery on legs." 

It is said that the authorities cited in the opinion in Thompson v. 
Boisselier, 114 U. S- 1, 5 Sup. Ct. 1042, 29 L. Ed. 76, are in aid of 
complainants' contention. But this is a mistake. Those cases show 
"that it is not the object of the patent laws to grant a monopoly for 
every trifling device which would naturally and spontaneously occur 
to any skilled mechanic or operator in the ordinary progress of manu- 
factures." It is one thing for complainant to move to dismiss his own 
bill of complaint ; but it is a very différent thing to insist that by rea- 
son of matters not covered by the pleadings, on évidence first appear- 
ing in a so-called rebuttal by complainant, a decree on his motion shall 
be entered to the effect that neither complainant nor défendant bas 
any rights under the patent laws. 

Such a holding, in so far as I am advised, as yet bas not been made 
by any court, and as it seems to me to be wholly illogical, and at war 
with the elementary rules of both pleading and évidence, of and con- 
cerning a patent which should be issued to either Richards or Meiss- 
ner, and which could only be avoided by showing the prior state of 
the art, and showing that fact by évidence, and not by a reliance upon 
things of common knowledge and judicially noticed by the courts. 

The voluminous évidence has been fully considered, with much labor 
because of its prolixity. Impeachments and contradictions on many 
immaterial matters make a great many pages. Many pages are de- 
voted to what the practice once was, and what it now should be, before 
the Patent Office ; and a large per cent, of the pages are with référ- 
ence to points not at ail pivotai as to the correct décision to be made. 
The arguments, while strong and povverful in many respects, yet some 
of them are subject to the criticisms to be mildly suggested, are quite 
vitriolic, and as though written with muriatic acid, instead of ink. 
The employés of the Patent Office it is said are poorly paid, and there- 
fore the décisions are entitled to but little weight, while the Court of 
Appeals for the District of Columbia is a court of but little concern, 
if what I read in argument is to be given much weight. No com.- 
plaint is made of ail thèse things. They are mentioned as a partial 
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excuse by me for not earlier deciding this case, owing to the unneces- 
sary pages I hâve been required to read and the labor required in 
separating the wheat f rom the chafï. 

The évidence before the Patent Office and the Court of Appeals is 
in the record of this court. Additional évidence has been introduced, 
partly of the character of that above noticed, and partly of a cumula- 
tive character, and the question now is whether the results shall be 
changed by awarding the patent to Richards, instead of to Meissner. 
But for section 4915 of the Revised Statutes no one could doubt but 
that the décision of the Court of Appeals for the District of Colum7 
bia was the end of the litigation, because that court had jurisdictioU 
of the subject-matter and of the parties thereto, who with their privies 
are now before this court litigating the same questions as in that 
court litigated; and the force of this is not lessened from the fact 
that there is no provision for an appeal from that court to the Su- 
prême Court, because the right to an appeal is not a common-law right, 
but can only exist when expressly conferred by statute, so that the 
décision of the District of Columbia court is res adjudicata, except as 
controlled by section 4915 of the Revised Statutes. And that the bill 
in equity filed herein is not an appeal is conceded by counsel by both 
parties — by défendants' counsel by contending that the decree by the 
Court of Appeals of the District of Columbia is either in effect or 
practically conclusive, which could not be so if this proceeding is an 
appeal ; and by complainants' counsel by insisting that the records and 
évidence in the other hearings are neither material nor compétent in 
this proceeding, and by offering évidence as if the case were for the 
first time heard. 

It is a rule well-nigh or quite univprsal in its application and en- 
forcement that, when questions of fact are submitted for findings to 
an officer or tribunal, such findings of fact, when free from fraud, 
accident, or mistake, are conclusive, and cannot be modified or set 
aside by a court, provided always that the officer or tribunal had the 
statutory authority to make such findings pursuant to officiai duties. 
Ail the profession so understand the rule, and the cases are numerous 
and within the reach of ail in which the rule has been enforced. And 
this rule is not lessened in its force by saying "that a mistake," to 
defeat such findings of fact, are erroneous or mistaken findings of fact. 
If that were so, then the rule itself would not exist, because it can be 
said, and will be said in ail cases by the party against whom such 
findings were made, "were and are erroneous." The end of litigation 
is never satisfactory to the defeated party, and he says the final judg- 
ment was a "mistake." But the word "mistake" means as the same 
is used in equity jurisprudence. 

It cannot be denied, nor is it earnestly cofttended, that either the 
Commissioner of Patents or any of his subordinates, or the Court of 
Appeals, erred in matters of law. The findings of fact are what are 
complained of, and they are sought to be avoided by impeachments, 
cross-examinations, and distance betw^een clients and attorneys; and 
to both build up and to break down witnesses, loss of memory, as well 
a.s a better recollection, the greater the time, are presented by testi- 
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mony and arguments of counsel on both sides; and évidence which 
is entitled to weight, however, is only cumulative to that which was 
in the other proceeding; and such évidence, some of which is worth-' 
less, other entitled to some weight, and other cumulative to facts 
known in the other proceeding, comprise the évidence in the case now 
on hearing. Each side charges the other with delivering and present- 
ing false testîmony. And so it is as to both parties much can be said 
as to who was first in invention, as well as to the dates declared. That 
Myssner first filed is net disputed. 

But this proceeding is net a trial de novo as on appeal in some ju- 
risdictions, nor is it so removed from the other proceeding as that 
such other décisions can be cast aside as though of no force. This 
very question was before the Suprême Court in Morgan v. Daniels, 
153 U. S. 120, 14 Sup. et. 772, 38 L. Ed. 657; and Justice Brewer, 
in writing the opinion, concluded ail discussions when he wrote : 

"It is something In the nature of a suit to set aside a Judgment, and as 
such is not to be sustained by a mère prépondérance of évidence. . Butler v. 
Shaw (C. C.) 21 Fed. 321, 327. It is a controversy between two ihdivlduals 
over a question of fact, which has once been settled by a spécial tribunal in- 
trusted with fuU power in the premlses. As such it might well be argued, 
were it not for the terms of this statute, that the décision of the Patent Of- 
fice was a finality upon every other matter of fact. In Johnson v. Towsley, 
13 Wall. 72, 86, 20 L. Ed. 485, a case Involvlng a contest between two claim- 
ants for land patented by the United States to one of them, it was sald: 'It 
is fully conceded that when those officers [the local land ofHcers] décide con- 
troverted questions of fact, in the absence of fraud, or imposition, or mlstake, 
thelr décision on those questions is final, except as they may be referred on 
appeal in that department.* Upon princlple and authority, therefore, it must 
be laid down as a rule that, where the question deelded in the Patent Office 
is one between contesting parties as to prlority of Invention, the décision 
there made must be aceepted as controlling upon that question of fact in any 
subséquent suit between the same parties, unless the contrary is establlshed 
by testimony which in character and amount carries thorough conviction." 

Believing as an original question that Meissner is entitled to the 
patent, but passing that by, believing that it cannot be said that the 
évidence of Richards makes such a showing which in character and 
amount carries thorough conviction that he is entitled to a patent, it 
foUows that the bill of complaint should be dismissed. 



THE CLAN GRAHAM et al. 

(District Court, D. Oregon. September 2, 1908.) 

No. 4,817. 

1. Shippisg— Injuet of Stevedore— Liabilitt of Vessel. 

A ship with an open between-decks havlng transverse beamg across was 
under no duty to stevedores or others working about the vessel to lay 
a decking upon such beams nor was it négligence to permit dunnage, con- 
sisting of loose tlmbers and planks to be temporarily stowed on the beama 
while preparlng the vessel for loadlng which would render her liable for 
the injury of a stevedore by stepping upon the end of one of such loose 
planks which tipped with his weight and allowed him to fall Into the hold, 
where the présence of the dunnafee was apparent, and it dld not hâve the 
appearance of a permanent decking. 
163 F.— 61 
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2. Same— Employé of Independent Conteactoes. 

When a yesael has employed independent contractors to Toad and stow 
the cargo and has iumed the vessel over to them In a safe condition, she 
Is relleved from liabllity for an inj'ury to au employé of the stevedores 
arlsing from a danger created by tlie manner In which they did the work. 

8. Masteb and Seevant— Injuby to Servant— Négligence oï Fellow Sebv- 

ANT. 

A firm of stevedores loading a ship by contract which furnished Its 
employés wlth candies to be used in their work as in their own judgment 
they might be requlred cannot be held liable for the injury of an employé 
alleged to hâve been caused by insufQcient light In the place where he 
was working, and which liad been lighted by a fellow servant. 

In Admiralty. 
See 153 Fed. 977. 

Giltner & Sewall and William La Force, for libelant. 
Williams, Wood & Linthicum and Gammans & Malarkey, for The 
Clan Graham. 
Wm. D. Fenton and A. M. Dibble, for Brown & McCabe. 

WOLVERTON, District Judge. This is a libel for the recovery of 
damages arising from injury to the person of the libelant. The re- 
spondents Brown & McCabe, who were stevedores, were under con- 
tract with the respondent Clan Graham to load her with wheat. The 
libelant was a longshoreman, and in the employ .of Brown & McCabe 
to as&ist in loading. It is averred that the Clan Graham was an open 
ship between decks, with iron cross-beams running from one side to 
the other; that said cross-beams were partly covered over with be- 
tween-deck hatches or planks, which made it appear safe for persons 
walking thereon; that libelant while proceeding along between decks 
at about 7:30 o'clock on the morning of December 28, 1905, fell 
through an opening contiguous to the forward hatchway to the hold 
below, whereby he was injured ; that, the morning being dark, the 
libelees failed and neglected to provide sufficient light to light up the 
between-decks, and carelessly and negligently failed to cover said 
opening, or to notify libelant thereof, or to provide a safe place for 
libelant to walk over in order to do his work in loading the vessel. Be- 
sides a déniai of the material charges of the libel, the Clan Graham 
avers that Brown & McCabe were independent contractors for the load- 
ing of the vessel, and that, if any liability was incurred, it was by them, 
and not by the vessel, and, further, that the libelant was himself nég- 
ligent contributing to his injury. Brown & McCabe plead contributory 
négligence and assumption of the risk incurred by libelant's employ- 
ment. 

By the évidence it appears that the Clan Graham is an open between- 
decks vessel, being constructed with beams running across ship, from 
one side to the other, except where hatchways intersect them, in which 
event the beams extend from the side of the ship to the hatchway. 
Thèse beams are placed four feet apart, and hâve a top surface of 
eight inches, upon which the men walk from side to side of the ship 
when necessary. Four longitudinal girders extend fore and aft — one 
along each side of the vessel, and one upon each side of the hatchways. 
The forward hatchway is 13 or 14 feet in width, and the central gird- 
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ers run close alongside of it. The side plates or girders are three 
feet in width on the top, and the central girders two feet in width. 
Other plates run diagonally across, but it is unnecessary to describe 
thèse further. Forward of the forward hatch the beams are deck-ed 
over with permanent decking bolted to them. The space between the 
girders abreast the forward hatch on either side is left entirely open 
and without decking in the ship's primary construction. On the morn- 
ing of the accident Rosh, a co-servant of the libelant, preceded libel- 
ant down the hatchvvay, taking with him some candies handed him by 
Fred Jorgenson, the foreman of Brown & McCabe. Rosh lighted one 
of the candies, and placed it on some dunnage lying on the permanent 
deck, and gave the others to another workman, who went below in 
the hold. Libelant came down on the between-deck, and he says that 
he walked across from forward of the hatch into the starboard wing 
of the ship, reaching a point nearly opposite the center of the hatch, 
and there hung up his coat, and made his way back again to near the 
forward end of the hatch. He then went to the after part of the 
hatch, where workmen were putting up a spar, and helped them to pull 
up and" tighten a rope. Some one having given the order, he left the 
starboard side of the hatch, near the corner aft, to go again into the 
wing, but forward, for a spar, and, when he had gone a little way only, 
he stepped on a board or plank, which tipped with his weight and let 
him through the deck into the hold below, causing a fracture of his 
leg, and other injuries. The men about the hatch at the time were 
engaged in arranging a chute for conducting sacked wheat into the 
hold to be loaded. Libelant says he had gone three or four feet when 
the plank tipped with him, and locates the opening through which he 
fell starboard and opposite near the center of the hatch. Other wit- 
nesses who saw the opening from below after the accident locate it 
about the same place. The lighted candie was placed on the pièces of 
dunnage about 4 feet forward of the hatch, and near midway between 
the hatch and side of the ship; thus fixing its location from 13 to 14 
feet almost directly forward of the place through which libelant fell. 
Libelant further testifies that the decking looked to be solid; that the 
between-decks had the appearance of being a closed hatch ship clear 
back flush with the hatch ; and that he did not know that the ship was 
open deck around the hatches, otherwise, he was apprised that the 
beams were open abaft the hatch. There was solid footing around 
the hatch on the sides and aft for the width and space of 18 inches 
to 2 feet. 

Kerns, a witness for the libelant, testifies that there was a floor of 
planks extending from the side of the hatch into the starboard wing, 
but that there was dunnage in the wing also ; that later, in the progress 
of loading the ship, thèse planks and dunnage were ail removed; and 
that the men worked right up through between the beams. Albert 
Rosh relates that he lit the candie and put it on the dunnage; that 
there was a good deal of dunnage in the wing of the ship, and for this 
he could not tell whether the ship was open deck or not ; that the solid 
deck extended back to the forward end of the hatch, and because of 
the dunnage he could not tell whether it extended farther or not. He 
further relates that the dunnage, consisting of sticks of lumber and 
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timber of every description, was lying in ail directions, criss-cross and 
otherwise, "was strewed ail over pretty nearly from the hatch-coamingf 
of the ship up towards the wing, made one pile." After lighting the 
candie, and placing it in position on the dunnage, witness went into 
the wing of the ship, walking along to the starboard, but forward of 
the hatch, and deposited his coat and hat there, and returned to the 
hatchway. In making his way over and back he stepped over planking, 
boards, and other dunnage. Other witnesses hâve testified relative to 
the decking and the appearance about the hatchway, but this statement 
will suffice to elucidate the situation very clearly, and in one aspect of 
the case it only remains to apply the law for a détermination of the 
controversy. 

The négligence complained of is in not providing the libelant with a 
safe place upon which to walk in doing his work, in leaving an open- 
ing in the decks uncovered, and in failing to properly light the between- 
decks, or to notify the libelant of such opening. It bas been suggest- 
ed that there is a variance between the allégations of the libel relative 
to the opening and the proofs, for that the proofs show that no open- 
ing existed, but that libelant stepped on the end of a plank, which tip- 
ped up with him, and let him through the deck. If, however, there is 
any variance, I am disposed to treat it as immaterial, and to décide the 
case wholly upon its merits. In order for the libelant to succeed on 
this phase of the controversy, it is necessary for him to establish some 
duty which the respondent owed him, and a neglect of that duty to the 
libelant's détriment. The ship being of open between-decks construc- 
tion, certainly respondent did not owe to the libelant the duty of laying 
down solid decking between the hatchway and the wing. It owed no 
one such duty. Longshoremen know very well what it is to work in 
an operi between-decks ship, and they do not expect or require further 
protection under foot than is ordinarily to be found in a ship of that 
construction. So that I say it was not incumbent upon the Clan Gra- 
ham, as a duty owing to the libelant, to lay a decking between the 
hatch and the wing abaft the front end of the hatch. Libelant con- 
tends, notwithstanding, that planking was laid between the hatch and 
the wing, so as to give it the appearance of a solid or usual deck- 
ing, and the libelant was misled into the use of it; that, having so 
covered the beams, it was négligence to leave the opening. Allowing 
that the allégations of négligence are resolvable into this form, they 
are not sustained by the prépondérance of the évidence. The Clan 
Graham would not be permitted to lay a trap for workmen about its 
decks by giving that the semblance of decking which in reality was 
not, and, having misled the workmen, repudiate liabihty ; but it is quite 
probable that no attempt was ever made to plank the beams over in 
the space designated, except in a temporary way to permit of its use 
in stowing dunnage for the time being. There is always more or less 
dunnage about a ship of that kind, and in cleaning out her hold for 
receiving cargo the dunnage is casually stowed away, and shifted from 
place to place, until its further use is required. On this occasion a 
good deal of dunnage was stowed in that wing of the vessel. Rosh 
found it there, placed his candie upon a pièce of it, and stepped over 
other pièces in walking to the wing of the ship to deposit his coat and 
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hat, and back again to the side of the hatch. It will be noted that Rosh 
walked on the solid permanent decking, which extended back flush 
with the forward end of the hatch; and I am inclined to think that 
libelant took almost the same course when he deposited his coat in the 
wing. He must hâve encountered dunnage then, and was fully aware 
of its présence. When, however, he started to get the spar, he stepped 
off on the loose planking, which in itself was dunnage, and lost his 
balance, and went down. There was no occasion, I am impressed, for 
any one mis'aking the temporary planking for solid decking extend- 
ing back to that point ; and, when the libelant stepped out in that di- 
rection, he went with full knowledge that he was passing over dun- 
nage stowed upon the beams of the ship. There was, therefore, no 
duty neglected on the part of the Clan Graham in not providing solid 
flooring at the place where the libelant fell through; nor did she mis- 
•lead the libelant into a dangerous place by providing a decking of 
the semblance of the permanent deck further forward. Hence the 
respondent is not chargeable with négligence in leaving the opening 
complained of, or the particular plank in a condition that it tipped up 
with the weight of the libelant when he stepped upon it. 

The foregoing conclusion is supported by the case of The Hadje 
(C. C.) 50 Fed. 225, where it was held that it was not négligence to 
allow the between-deck beams of the vessel to be uncovered by a deck, 
or to use such beams for the stowage of loose planks for a temporary 
purpose, or to leave the ends of loose deals unsupported at the place 
where the libelant fell, that the deals were not so placed as to justify 
libelant in believing that he was proceeding upon a deck, and that the 
libelant used the deals for a purpose for which they were not intend- 
ed, without necessity, and with fair notice, from the manner in which 
they lay, that they were not intended to be so used. In its main fea- 
tures the conclusion is supported, also, by The Gladiolus (C. C.) 33 
Fed. 454. As has been indicated, the ship Clan Graham was not in 
duty bound to cover the beams in the between-decks opposite the for- 
ward hatch. The deck was not so covered in its original construction, 
and the libelant was undoubtedly aware that the vessel was open be- 
tween decks. He must hâve known, also, that that particular space was 
then being used for the temporary stowage of dunnage, and, before 
walking off in that direction, he should hâve used greater précaution. 
At any rate, the ship has not been derelict in any duty that it owed 
the libelant, and hence is not liable on account of the beams being un- 
decked or loosely covered with dunnage. 

Now, as to the other features of the controversy, namely, the alleged 
neglect in furnishing the lighting, and failure to properly light the sur- 
roundings so that libelant could safely go about his work. The men 
about the hatch were at the time libelant was hurt engaged in putting 
a chute in place, running down the hatchway, for conducting wheat in 
sacks into the hold of the ship, and libelant was one of the men engaged 
in that particular service. The work was of a temporary nature only, 
and, when completed, the men were to go below and assist in stowing 
the cargo, with the exception of one, who would be stationed in the 
hatchway to attend to shifting the sacks as they came down, sô as to 
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pass them on below. Rosh was a co-laborer with the libelant, and the 
lighting between decks was a matter which he assumed to attend to. 
He was handed more candies than he used in that locality, sending ail 
but one of them below. Thus he passed judgment upon the amount 
of light necessary for doing the temporary work at the hatch. Fur- 
thermore, he attended to placing the light, and presumably considered 
it advantageously placed, and possessing power to sufficiently light up 
the surroundings for doing the temporary work in hand. It was a 
matter of his judgment, and not of that of Brown & McCabe, or of 
their foreman. The' custom had been on occasions when lights were 
needed for the foreman to furnish the men with candies. They could 
take as many as they deemed sufficient to light the surroundings where- 
in they were called upon to do work, and it was left entirely to their 
judgment how the candies were to be placed so that they would shed 
the necessary light ïor their convenience and safety. There was there- 
fore no duty in the premises cast upon Brown & McCabe to light the 
surroundings for their workmen in the hold of the ship. It was only 
incumbent upon them to hâve at hand sufhcient candies to light the 
ship where needed, so that the workmen at their will could get them, 
and as many as their judsrment suggested were necessary for their 
convenience and safety. This Brown & McCabe did, and Rosh took ail 
the candies that he deemed needful, and evidently used what he thought 
would properly light the between-decks for the temporary purposes 
desired. If there was fault in his judgment, Brown & McCabe were 
not responsible for it. In that particular work Rosh was a co-servant 
with the libelant, and the fellow-servant doctrine, whereby the master 
is not liable for the négligent acts of onè fellow servant conducing to 
the injury of another, applies. So, therefore, Brown & McCabe were 
not rendered liable for not properly lighting the between-decks. 

Furthermore, under the évidence, it clearly appears that Brown & 
McCabe were independent contractors with the Clan Graham for load- 
ing the vessel. Hence the Clan Graham was also not responsible for 
insufficient lighting of the between-decks, and incurred no liability by 
reason of the casualty. It bas been determined that the vessel in the 
first instance is required to furnish a safe place in which the work- 
men are required to perform their services, and a reasonably safe pas- 
sageway to and from such place, but, when it has employed an inde- 
pendent contractor to load and stow the cargo, and has turned the ship 
over to the contractor in a safe condition, then it is relieved of any 
fault that may arise through the work of the servants of the con- 
tractor; the rule being that a vessel in charge of stevedores or inde- 
pendent contractors is not liable in admiralty to such stevedores or 
independent contractors, or to their employés, for injuries, unless a 
contractual relation exists between the vessel and the person injured, 
or on account of the failure on the part of the owner, or those in 
charge of the navigation of the vessel, to perform maritime duty or 
obligation, as a resuit of which injuries are received. The Saranac 
(D. C.) 132 Fed. 936. To the same purpose, see The Auchenarden (D. 
C.) 100 Fed. 895, and The Thyra (D. C.) 114 Fed. 978. See, also, 
The William F. Babcock (D. C.) 31 Fed. 418; The Theresina (D. C.) 
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31 Fed. 90; The Argonaut (D. C.) 61 Fed. 517; The Louisiana, 74 
Fed. 748, 21 C. C. A. 60. 

Thèse considérations lead to a dismissal of the libel, and such will 
be the order of the court 



PAOIFIC POSTAL TELEGRAPH-CABLE CO v. OREGON & C. R. 00. et aL 

(Circuit Court, D. Oregon. September 2, 1908.) 
No. 3,204. 

1. Eminent Domain— Constetjotion of Statutb— "Land." 

In the eminent domain statute of Oregon, whieh authorlzes certain 
classes of public service corporations to condemn land for their use, the 
Word "land" is comprehensive, and includes any interest in land, and un- 
der It an easement or right of way may be eondemned. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 18, Eminent Domain, 
§ 104. 

For other définitions, see Words and Phrases, vol. 5, pp. 3975-3984; 
vol. 8, pp. 7700-7701.] 

2. Same— Lands Subject to Peiob Public Use— Telegeaph Companies. 

Dnder B. & O. Comp. (Or ) §§ 5074, 5075, as amended by act Feb. 25, 
1907 (Sess. Laws 1907, p. 289), and section 4750, as amended by Act 
Feb. 17, 190.3 (Sess. Laws 1903, p. 111), which authorize telegraph com- 
panies generally to condemn lands necessary or convenient for their 
purposes, a telegraph company may condemn a right of way for its line 
over the right of way of a railroad company, also secured by condemna- 
tion under the same statutes, where the taking will not materially im- 
pair or Interfère with the use of sueh right of way by the railroad com- 
pany. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 18, Eminent Domain, 
SI 107-120.] 

On Demurrer to Complaint. 

Frederick V. Holman, for plaintiff. 

Doiph, Mallory, Simon & Gearin, Ben C. Dey, and Wm. D. Fenton, 
for défendants. 

WOLVERTON, District Judge. The défendant Oregon & Cali- 
fornia Railroad Company is the owner of an easement or right of 
way, 100 feet in width, more or less, upon which its line of railroad is 
constructed running from Portland, in Multnomah county, Or., in 
a southerly direction to the south boundary of the state, a distance of 
366.61 miles; such road being now in opération. Plaintifï is a cor- 
poration having its principal place of business in the city of New York, 
state of New York, and is engaged in the construction, maintenance, 
and opération of electric telegraph lines through various parts of the 
United States. It is alleged that, within the scope of its purposes, it 
is necessary for the plaintiff to construct, maintain, and operate a line 
of electric telegraph from Portland, in Multnomah county, Or., to 
and beyond the southern boundary of the state of Oregon, and that it 
is most convenient and practicable to construct, maintain, and operate 
such line upon the easement and right of way of said défendant rail- 
road company. The proposed manner of construction is that the pôles 
shall be erected 35 feet from the center line of the defendant's main 
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track wherever the width and conditions of the riglit of way will per- 
mit thereof, and not nearer than 15 feet therefrom, and not nearer than 
15 feet from tlie center line betweèn the rails of ail side tracks, switch- 
es, turn-outs, etc., where the width, conditions, and location of said 
side tracks, etc., will allow of the same going so far ; it being averred 
that the érection of plaintiff's said electric telegraph line as proposed 
"will in no way or manner interfère with the use or occupation by the 
défendants of the said right of way, nor will it interfère with the 
opération of cars or trains along the main line, side tracks, switches, 
turn-outs, turn-tables, spurs, etc., of the said railroad." 

The complaint is tested by a demurrer, and the principal points of 
controversy presented are, first, whether power and authority is con- 
ferred, under the Oregon statute, upon one public service corporation 
having the right of eminent domain to condemn a right of way or 
easement over and along the priorly acquired right of way or easement 
of another such corporation; and, if so, second, whether an easement 
or right of way, being once procured, by condemnatory proceedings or 
otherwise, may be incumbered, through condemnatory action, with an- 
other easement or right of way, for the use and purposes of another 
and différent public service corporation. 

The authority for condemning land for use as a right of way is 
given to railroad corporations and to telegraph and téléphone com- 
panies by virtue of sections 5074, 5075, B. & C. Comp., as amended by 
Act Feb. 25, 1907 (Sess. Laws 1907, p. 289), and by Act Feb. 17, 1903 
(Sess. Laws 1903, p. 111), being an amendment of section 4750, B. 
& C. Comp. Section 5074, as amended, provides that a corporation 
organized for the construction of any railway shall hâve a right to 
enter upon any land between the termini thereof for the purpose of 
examining, locating, or surveying the line of such road, doing no un- 
necessary damage thereby. Section 5075 provides that any corpora- 
tion mentioned in section 5074 as amended may appropriate so much 
of said land as may be necessary for the line of such road, not to ex^ 
ceed 200 feet in width. The amendatory act of 1903 provides thati 
any corporation organized for the purpose of building, maintaining, 
and operating a téléphone or telegraph line for the transmission of 
messages for hire shall hâve the right to enter upon lands within the 
State of Oregon for the purpose of examining, locating, and surveying 
the line thereof, doing no unnecessary damage thereby, and may ap- 
propriate and condemn such lands, not exceeding 25 feet in width, as 
may be necessary or convenient for such purpose. By another section, 
namely, section 4748, B. & C. Comp., the right and privilège is extend- 
ed to any person, persons, or corporation to construct, maintain, and 
operate telegraph Unes along the public roads, highways, and streets 
of the State, or across rivers or over any lands belonging to the state, 
free of charge, and over lands of private individuals as subsequently 
provided. Then follows section 4750, alluded to above, being amended 
as indicated. It is stoutly contended, the statute having used the word 
"land" or "lands," that without more it does not authorize an ease- 
ment in land only to be taken and appropriated for railroad or tele- 
graph purposes ; or, in other words, that, an easement or right of way 
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having once been acquired for one purpose, the statute by intendment 
does not grant the right or privilège of condemning it for any other 
purpose. Condemnatory proceedings by a railroad or telegraph Com- 
pany for the purpose of appropriating land to its use resuit ordinarily 
in an appropriation of an easement only; for, when the use lapses, 
the easement reverts to the original holder of the land. It has been 
held by the Oregon Suprême Court that : 

"A title that may be freed from public use cannot be acquired by a pri- 
vate corporation by emlnent domain. So land can only be taken for the par- 
ticular use for which It l9 sought to be appropriated ; * * * that is, in thla 
case, for the purpose of a railway, an easement was ail that was called for, 
and ail that the respondent could acqulre." O. R. & N. Co. v. Oregon Real 
Estate Oo., 10 Or. 444. 

So that, in légal contemplation, the railway or telegraph company 
by an appropriation under the statute does not obtain a title to the land 
as land, but an easement only in the land, and whenever the use ceases 
the easement reverts. But, however this may be, it seems that the term 
"land" is comprehensive enough to include an easement in land. The 
term "land" being of broader significance, must necessarily include the 
lesser estate. 

Mr. Lewis, in his work on Eminent Domain, § 285, says: 

"The term 'land' in statutes conferring power to condemn is to be taken 
In Its légal sensé, and Includes both the soil and buildings and other structures 
on it, and any and ail Interest therein. An easement merely may be taken 
under authority to take land." 

In the case of State ex rel. N. H. & D. R. Company v. Railroad Com- 
missioners, 56 Conn. 308, 15 Atl. 756, it is said that: 

"The word 'lands' is comprehensive, and may include everythlng that may 
be classed as real estate. A highway or street is a public easement in land. 
It attaches to it, and cannot exlst separated from it, so that It is, in fact, 
a part of the realty. When the statute authorizes the taking of land, unless 
there is somethlng Indicating a contrary intent, it authorizes the taking of 
ail the incidents and appurtenances of land. * * * when the statute uses 
the Word 'land' in granting to a railway a power to exercise the right of 
eminent domain, it will be presumed to use it in its comprehensive sensé as 
including ail interests attached to it or growing ont of it." 

So in a case from Pennsylvania — Philadelphia, etc., Railroad Com- 
pany v. Williams, 54 Pa. 103 — the court says : 

"It is argued, also, that the charter authorizes the taking of land only 
which is corporeal, and not a right of way whlch is Incorporeal. This refine- 
ment is too subtle for our compréhension. It is difflcult to understand how a 
right to enter upon land and locate and construet a railroad thereupon can 
be arrested by the existence of an Incorporeal hereditament Issuing or served 
out of it. One would suppose that in taking the land the way itself is taken. 
'Omne ma.ius continet in se minus' seems to f orbid any other conclusion. If the 
land itself which supports the way can be taken, I can see no reason why 
its incident, the right of way over it, is not equally affected by the same taking 
for the use of the public." 

When, therefore, the statute gives authority for taking land, it car- 
ries with it by necessary implication the authority to take any less in- 
terest or estate in the land in the same way and to like efïect as the 
land itself may be taken. 
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Counsel cite in support of their contention the case of Matter of 
Boston & Albany Railroad Company, 53 N. Y. 574, Inhabitants of 
Springfield v. Connecticut River Railroad Company, 4 Cush. (Mass.) 
63, State, Mayor, and Aldermen of Jersey City v. Montclair Railroad 
Company, 35 N. J. Law, 338, and some others analogous thereto ; but 
it does not seem to me that they are to the purpose. The first case is 
one where a railroad company sought to condemn a public park, which 
had been donated to the public by the person dedicating the village, 
and it was there held that the statute granting power to acquire title 
to "any real estate required for the purposes of the corporation" was 
not broad enough to authorize the taking of public grounds held by 
the municipality for public purposes and not in its private capacity. 
The next case involved the attempted condemnation of a public high- 
way for railroad purposes, and it was determined upon the same prin- 
ciple as the preceding case. The last case was for the condemnation 
of a portion of a réservoir, the public property of and in use by Jersey 
City, a municipality, and was decided the same vvay ; the court saying : 

"The presumptlon Is in favor of the public, and agalnst the necessity of tak- 
ing the hlghway longitudinally by a private corporation, although for a public 
purpose such as a railroad. * ♦ * In a highway the public hâve only an 
easemeut. In thls [the réservoir] they own the fee, and it is devoted to a 
most important public use. It is lilje the courthouse ground In a county ; and 
to take them would require an express indication of the Législature or an im- 
plication equally conclusive. But, applying the rule In relation to hlghways in 
its most libéral sensé, the company cannot take the strlp in question." 

The use for railroad purposes was so inherently inconsistent with 
the public use to which the lands had been devoted in thèse cases that 
it was deemed essential that there should be clear statutory authority 
for appropriation to the former use before such a power could be ex- 
ercised as against the public. The case of Minneapolis W. Railway 
Company v. Minneapolis & St. L. Railway Company, 61 Minn. 503, 
63 N. W, 1035, merely décides that, when property has already been 
appropriated for public use in a lawful and proper exercise of the 
power of eminent domain, it cannot be taken for another public use 
which will thereby wholly or to an appréciable extent defeat the for- 
mer use, unless the power to make such second appropriation is ex- 
pressly granted or arises from necessary implication. It is clear that 
section 4748, B. & C. Comp., is not adéquate by its terms and condi-- 
tions to authorize the condemnation of one right of way by another 
company for other purposes. The case of New York City & North- 
ern Railway Company v. Central Union Telegraph Company, 31 Hun 
(N. Y.) 861, is authority for this construction. 

I conclude, therefore, that counsel's iîrst contention is not maintain- 
able as a légal proposition, and that the use of the term "land" or 
"lands" by the statute is not inhibitive of a condemnation of the right 
of way or easement in land ; but, upon the other hand, that the statute 
authorizes a condemnation, not only of land, but also of any lesser 
estate or interest therein. 

The second question, I take it, must also be resolved in the affirma- 
tive. Starting with the gênerai statutory authority conferred by legis- 
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lative enactment as previously indicated, the rule seems to be very well 
stated in 15 Cyc. p. 616, as follows: 

"In tbe absence of some statutory provision expressly or by Implication for- 
bidding it, property devoted to one public use may under gênerai statutory 
authority be taken for another public use, where the taking wlll not material- 
ly impair or interfère with or is not Inconsistent wlth the use already exlst- 
ing, and is not detrimental to the public. It is not material that some incon- 
venlence may resuit to the prior occupant, if the conditions are such that the 
two uses can stand together. The rule that power must be eonferred express- 
ly or by neeessary implication applies only where the second use wlll destroy 
or injure the use to which the land was orlglnally appropriated." 

Mr. Cook States the rule thus: 

"Where one corporation has taken land or property under the power of eml- 
nent domain, or holds such land or property for public use, another corpora- 
tion caunot take such land or property under the power of eminent domain 
unless the statute expressly or by neeessary implication authorizes the latter 
corporation to do so. * * * Subject to the above rules, the right of eminent 
domain may be exercised over land already owned by corporations whlch hâve 
acquired it by the same power." 3 Cook on Corporations (5th Ed.) S 90(5. 

In a subséquent section (934) the same author has this to say : 

"But, where the statutes of the state merely authorize telegraph companles 
to condemn generally, wlthout giving expressly and dlstinctly the right to 
condemn railroad property for such telegraph right of way, there Is more 
doubt. The tendency is to sustain such a condemnation. It has been very 
recently held that, even though the statutes of the state do not expressly au- 
thorize a telegraph company to condemn a right of way on a railroad right 
of way, yet, if the statutes authorize a telegraph company to condemn gener- 
ally, this, together with the post road act of Congress which the telegraph. 
company has accepted, Is sufflcient to authorize a condemnation on a railroad 
right of way ; it being shown that the railroad business Is not Interfered with 
thereby." 

As bearing upon the exact question presented by the record hère, the 
law is further enunciated in 15 Cyc. p. 625, as follows ; 

"It Is very generally held that a telegraph company may condemn for the 
construction of its Une a right of way which has been previously condemned 
by a railroad company for its right of way, where the construction and opéra- 
tion of the telegraph Une will not destroy or materially interfère with the 
use of the way for the railroad. If the use by the railroad company is not ma- 
terially Interfered wlth or destroyed, this power may be exercised under a 
gênerai statutory authority to condemn land." 

Thèse gênerai rules would seem to be conclusive of the question in 
hand, but a référence to the adjudications will be instructive. Almost 
the exact case is disposed of bv the Court of Appeals in this circuit in 
Oregon Short Line R. Co. v. Postal Tel. Cable Co., 111 Fed. 843, 49 
C. C. A. 663. The case was appealed from the Idaho district. The 
statute of that state (section 5213, Rev. St. 1887) confers the authority 
to condemn for a public use, provided it be shown, iirst, that the tak- 
ing is neeessary for such use; and, second, if already appropriated to 
some public use, that the use to which it is sought further to hâve it 
applied is a "more neeessary public use." But it was held that the 
statutory provision imported nothing into the law beyond what was 
required by the gênerai rules applying to the subject. As the case is 
so nearly in point, I may be pardoned if I quote extensively from the 
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opinion of the learned judge who announced the décision of the court. 
He says : 

"It Is saia that the court erred In rullng that property already condemned 
to a public use under the rlght of emlnent domain cannot, in the absence of 
express législative authorlty, be condemned to a second public use ; that the 
judgment in the first condemnatlon proceeding Is an adjudication of the ques- 
tion of tBe necesslty of that use, and that no second Judgment can be had sub- 
versive of the judgment so reudered. * * * But, by section 5210, telegraph 
companles are glven the authorlty to exercise the rlght of eminent domain. 
This provision, standing alone, unaffected by other statutory enactments, 
would confer upon a telegraph company the authorlty to condemn a rlght of 
way along and upon the rlght of way of a railway company, provideS that It 
did not in any way interfère wlth the use to wJiich the rlght of way was al- 
ready dedicated. The rule is supported by abuudant authorlty, and may be 
thus expressed: Property dedicated to a public use cannot be taken for an- 
other public use under the gênerai laws conferrlng the rlght of eminent do- 
main, where the second use wlll destroy or Injure the use to whlch the prop- 
erty Is already devoted. To authorlze a second condemnatlon of such prop- 
ertles to a second use which is subversive of the first, there must be express 
législative authorlty." 

Tlien, after citing authorities and construing section 5313, supra, as 
above indicated, he continues : 

"A corporation in instituting condemnatlon proceedings has the gênerai rlght 
to sélect such property as It shall flnd necessary for its public use. This right 
1b recognized by the courts. No one can défend against such an appropria- 
tion by showlng that some other property would serve the use of the corpora- 
tion equally well. Such property is 'necessary' when the corporation asserta 
that it has placed its Une over it and needs It. Property already dedicated to 
a public use stands upon the same footing as other property, and is subject 
to condemnatlon as is other property, provided that the second use shall not 
interfère with the first. The défendant in error in this case has alleged that 
this property Is necessary for Its use, and that It Is not necessary for the use 
of the plalntiff In error. The court has found that thèse allégations are true, 
and has found that the second use is more necessary than the first. As we 
construe the statutes of Idaho, we find no error in that conclusion." 

The same resuit was arrived at in the Montana district, under a 
statute of similar provisions to the Idaho statute. Postal Tel. Cable 
Co. V. Oregon Short Une R. Co. (C. C.) 114 Fed. 787. The state 
courts announce a like doctrine. In Postal Telegraph Cable Company 
of Indiana v. Chicago, I. & L. Railway Company, 30 Ind. App. 654; 
66 N. E. 919, 931, decided by the appellate court of Indiana, the court, 
after citing numerous authorities, among them the case decided by the 
fédéral Circuit Court of Appeals, supra, says : 

"Thèse authorities, together wlth the récent cases in our own state, we think 
squarely hold that under the gênerai grant of authorlty to condemn glven to 
telegraph companies, such as Is glven in this state, the telegraph company may 
show the nature of the two uses, together wlth any facts whlch show that the 
two uses may eoexist — the latter use wlthout materlally Interferlng with or 
impalring the first use — and, If the court upon ail the facts flnds that the two 
uses can coexlst, it is the duty of the court to hold that the condemnatlon may 
be had under the gênerai grant for the purpose." 

To the same purpose are the cases of Postal Tel. Cable Co. v. Ore- 
gon S. L. R. Co., 33 Utah, 474, 65 Pac. 735, 90 Am. St. Rep. 705, and 
Mobile & Ohio Railroad Co. v. Postal Telegraph Cable Co., 120 Ala. 
31, 24 South. 408. Thèse and other authorities lead me firmly to the 
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conclusion that under gênerai law, coupled with statutory authority for 
the exercise of the right of emiiient domain, property devoted to one 
public use through quasi-public concerns may be taken for another 
public use for like concerns, where the taking will not materially im- 
pair or interfère with, or is not inconsistent with, the use already 
acquired, and is not detrimental to the public. The prime essential is 
that the two uses may stand together, and it is not of vital conséquence 
that some inconvenience may resuit to the prior occupant, so that the 
later suitor does not interpose in such a manner as to materially inter- 
fère with the practical use of the antécédent franchise. 

The allégations of the complaint bring the plaintiff fairly within 
this rule, and hence it results that the demurrer should be overruled; 
»nd it is so ordered. 



In re E. I. FIDLER & SON. 

(District Court, M. D. Pennsylvania. September 16, 1908.) 

No. 996. 

.BaNKBUPTOY— CONCEALMENT OF PeOPEETT BT BANKBUPP— EVIDENCE CONSID- 
ERED. 

Banlirupts, who were partners conducting a clothing store, wlthin the 
three montlis preeeding their banliruptcy purctiased goods of tlie value of 
$8,100. The managing partner estimated the value of the stock previous- 
ly in the store at $5,000, and about the same amount, or a little less, was 
tumed over to the trustée. In the meantlme the sales, as nearly as could 
be estimated from the bank deposits and clalmed expenditures, no books 
having been kept, aggregated but about $4,700, Including the profits. The 
bankrupts could give no explanation vrhatever of the shortage, of more 
than $3,400, whlch arose during such short time ; but there vpas testlmony 
that goods had been removed from the store at night, and after the bank- 
ruptcy a store containlng similar goods was started in another tovra in 
the name of the wlfe of one of the bankrupts, and conducted by them. 
Held, that such évidence warranted a flnding that the goods unaccounted 
for were concealed by the bankrupts and an order requiring them to turn 
the same over to their trustée. 

In Bankruptcy. On certificate of James Smitham, référée, sur rule 
■ on bankrupts to turn over property. 

Frank N. Decker, for trustée. 

Frank P. Sharkey and W. G. Thomas, for bankrupts. 

ARCHBALD, District Judge. Thèse are proceedings to compel 
the bankrupts to turn over certain property which it is claimed that 
they fraudulently conceal and keep back from their trustée. The réf- 
érée has found that this is the fact, and the case now comes up on 
objections to his report. The légal points involved hâve been fully 
discussed recently by this court in the Lesaius Case, 163 Fed. 614, and 
it vrilï not be necessary therefore to go over them. The only question 
is as to the facts. 

E. I. Fidler & Son were adjudged bankrupts on their own pétition 
in this court May 29, 1907. At the time of their failure they were 
engaged in the gênerai clothing and men's furnishings business in 
Mauch Chunk, Pa. ; Morris Fidler, the son, being the active manager. 
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'Vhey turned over to the trustée the stock of goods in their store, which 
they scheduled at $8,000, with $1,000 of store fixtures, ail of which 
was subsequently sold by the trustée at public sale for $3,000 ; the réf- 
érée fînding- that it was worth $5,000. 

It is claimed on behalf of the bankrupts that it should be rated in 
the présent accounting at from $10,000 to $12,000, on the theory that 
at a forced sale only one-third of the value is supposed to be realized. 
But it is expressly testified by Morris Fidler that it was not worth 
over $5,000, the amount fixed by the trustée, which .puts the matter 
beyond controversy.^ No books were kept by the bankrupts, and no 
inventory had been made for over two years; the only means taken 
to keep track of the business being the invoices or bills for goods pur- 
chased. According to thèse, as found by the référée, there was bought 
between March 1, 1907, and May 29th following, the date of bank- 
ruptcy, goods and merchandise to the amount of $8,115.63, which add- 
ed to the stock of goods on hand at the beginning of this period, which 
was also estimated by Morris Fidler to hâve been abotit $5,000, makes 
$13,115.62 to be accounted for. 

Against this, in order to get at what has become of them, there is 
to be credited the sales made during the time covered, which as evi- 
denced by the deposits in bank amounted to $3,845.58. The running 
expenses for the same time, including the money drawn out by the 
bankrupts to live on, are figured by their counsel at $1,794. This is 
a somewhat libéral estimate, and not altogether to be gathered from 
the évidence. But, accepting it as being about as near as we can 
corne to it, it represents so much more to be credited to sales, except 
that during this time the bankrupts borrowed $700 from Mrs. Esther 
Fidler, the wife of E. I. Fidler, the father, and $250 from other 
sources, which, having gone into the business, is to be charged up 
against the bankrupts in this accounting, or, perhaps better, deducted 
from the amount allowed for expenses, which it may be assumed that 
it went to meet, reducing by so much that which is to be credited as 
realized from sales. The net resuit of this may be tabulated as fol- 
lows: 

The bankrupts are to be charged wlth: 

Goods on hand March Ist, as estimated $5,000 00 

Merchandise recelved from March Ist to the date of 

bankruptey, as shown by Invoices 8,115 62 

$13,115 62 
They are to be credited with: 

Sales made, as evidenced by bank deposits $3,845 58 

Expenses paid out of the business, $1,794, less $950 bor- 
rowed money 844 00 

4,689 58 

$8,426 04 

1 "By Mr. Sharliey, bankrupts' attorney: Q. lu the speed and hurry of 
making up the value of your stock and contents of your store, you gave me 
the value at $9,000. Since then you hâve made an examlnation of the store 
and contents? A. Tes, sir. Q. Anû what is your opinion of the value of it 
since the latter examination? A. I do not thlnk it more than about $5,000." 
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Or, in other words, they should hâve had $8,426.04 worth of goods 
to tum over to their trustée, iustead of $5,000, leaving $3,426.04 un- 
accounted for. This is $750 less than was found by the référée, owing 
to the correction in the amount of money borrowed ; but otherwise it 
follows his report. 

The bankrupts hâve absolutely no explanation to ofïer for this large 
discrepancy. Their attention being called to it, that was the express 
answer which they gave. They admittedly experienced no loss by 
theft, nor by fire, and, doing a cash, and not a crédit, business, as they 
claim, they had no bad debts, if any could hâve accumulated in the 
short time in question. Indeed, they even go so far as to say that 
they did not know that they were insolvent, and only went into bank- 
ruptcy because suits were being brought against them. But $8,000 
worth of goods, obtained inside of three short months, if their bills 
are to be rehed on, are not to be disposed of upon any such con- 
venient lack of knowledge. They certainly could not hâve disappeared 
through the ordinary and legitimate channels without leaving some 
trace behind them. 

It is said that the dates on the bills cannot be taken as évidence of 
when the goods were received; it being the custom of the trade to 
date them ahead, in fixing the terms of crédit, the goods being for- 
warded meanwhile. But this is not true universally, and, if it applied 
to any spécifie bills, the bankrupts should bave shown it. Indeed, the 
matter having been called to the notice of Morris Pidler, he testified 
that with one exception, which he named, where the goods were re- 
turned, and so do not figure hère, they wére ail received subsequently 
to the dates in the invoices. It is further said that some of the bills 
do not show when the purchases were made, that in others the dates 
are after bankruptcy, while in others there should be corrections. 
There is one bill for advertising, $9, which, of course, does not rep- 
resent goods; and another, for patterns, is $8.78 more than it should 
be. The two amount to $17.78, and this will be deducted. But with 
regard to the rest there seems to be no valid objection. The dates 
which are àfter bankruptcy, of which there may be one or two, rhay 
be examples of postdating such as is alluded to. But the bankrupts 
certainly do not deny that they got thèse goods before they failed, and, 
if so, they are chargeable with them, however they may hâve been 
billed. And as to tliose which are said to bear no date at ail, the 
claims proved from which the amounts are taken were not sent up 
by the référée, and I bave no means, therefore, of determining the 
truth about them. 

It is said, again, that the stock on March Ist was made up of old 
goods, on which there was a large dépréciation, which bas not been 
allowed for. But the value taken is that which was put on them by 
Morris Fidler, which he expressly declared was rather more than 
less than that of those which were turned over to the trustée at the 
end, which he also fixes at $5,000, and this efïectually disposes of 
any such question. Besides that, in crediting the sales, the goods are 
taken as though disposed of at cost prices, without considering the 
profits upon them, which, according to the bankrupts, would run any- 
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where from 25 to 33% per cent. The trustée complaîns of this, and 
asks that the amount found due shall be increased accordingly. But 
this is an uncertain problem to enter on, and whatever corrections 
there should be on account of it may be set ofE against what should 
possibly be allowed because of old stock, thus doing justice to the 
rival contentions. 

There is direct évidence, also, to sustain the charge of a disap- 
pearance or spiriting away of goods. Wilham Conley, a borough 
poHceman, whose duty it is to patrol the streets and try the store doors 
to see that they are fastened, at the same time inspecting the interiors 
through the Windows, says that he noticed that the Fidier store was 
getting empty; and along the last of May, about a quarter to 5 one 
morning, he saw Sam Levin, an intiinate friend of the Fidlers, a junk 
dealer, drive in the direction of the store with a wagon load of trunks, 
and half an hour afterwards corne back again with them and drive oflF 
towards East Mauch Chunk, where he was doing business. And Wil- 
ham Kistler, a watchman at the Mauch Chunk National Bank, con- 
firais this. On another occasion, also, about 6 o'clock one morning 
in May, two weeks bef ore the bankruptcy, C. A. Rex, who had a store 
next door to the Fidlers, saw Morris Fidier and Sam Levin loading 
up a wagon full of boxes, which looked like shoé boxes and were 
handled by them as though they were filled. It was daylight, but was 
an hour before the store was usually opened. Furthermore, on May 
3d, the bankrupts bought a bill of umbrellas and parasols, from Siegel, 
Rothschild & Co. of Baltimore, Md., 254 articles, out of which only 
81 were to be found in the stock turned over to the trustée, 173 
being unaccounted for, an altogether improbable number to hâve been 
sold by one firm, in a place of the size of Mauch Chunk, in the short 
period before they went into bankruptcy. It is also a circumstance 
that the same kind of a store was started up not long afterwards at 
Lansford, a few miles from Mauch Chunk, in the name of Esther 
Fidier, in which E. I. Fidier signs the checks the same as before, and 
Morris Fidier is again the active manager. 

The référée alludes to other matters which he considered significant, 
but it is not necessary to dwell upon them. Taking into considération 
the things which hâve been referred to, in connection with the dis- 
crepancy in the stock which is disclosed by the figures, there i s no 
escape from the conclusion that the bankrupts hâve made away with 
the goods which are unaccounted for, and, if so, they must now pro- 
duce them. This applies to E. I. Fidier, the father, as well as Mor- 
ris Fidier, the son, both being equally responsible; it being incon- 
ceivable that the one could hâve abstracted and concealed such a large 
quantity of goods without the other knowing and participating in it. 
The référée was therefore right in the order which he made, and it 
will be sustained, merely reducing the amount of it. 

Let an order be drawn requiring the bankrupts to turn over to their 
trustée, within 10 days, goods and merchandise, late a part of their 
store stock, to the value of $3,400. 
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TRINIDAD ASPHAI/T MFG. CO. v. STANDARD PAINT CO. 

(Circuit Court of Appeals, Blghth Circuit. August 11, 1908.) 

No. 2,621. 

1. Teade-Maeks and Tbadb-Names — Names Subject to Appeopeiation — 

"eubeeoid." 

The Word "Ruberold" cannot be approprlated as a trade-mark for a 
rooflng made of felt saturated wlth a gum composed of the reslduum of 
animal fats, and which is in the nature of soft, flexible rubber; such 
Word not belng a fanclful, arbltrary term, but merely a misspelling of 
"rubberoid," whlch Is a common descriptive term signifylng a resemblanee 
to rubber in appearance or characteristlcs, and the use of which belongs 
to the public. 

[Ed. Note. — ^Arbltrary descriptive or flctitious character of trade-marks 
and trade-names, see note to Searle & Hereth Co. v. Warner, 50 O. O. A. 
323.] 

2. Same— TJnfaib Compétition— Use of Similak Descriptive Words. 

A manufacturer, whlch adopted the word "Ruberoid" as a trade-mark 
for a rooflng materlal, whlch trade-mark was Invalld as an attempt to ap- 
propriate the descriptive term "rubberoid," is not entitled to an injunction 
on the ground of unfalr compétition against another manufacturer be- 
cause of its use of the name "RubberO" to designate a similar rooflng, 
which was plainly marked with défendants name as manufacturer, and 
where there was no imitation of the form, dress, or appearance of com- 
plalnant's packages, beyond the fact that both complainant and défend- 
ant, in common wlth ail manufacturer» of similar rooflng materlal, put 
up their product in rolls. 

Sanborn, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the East- 
em District of Missouri. 

W. B. Homer, for appellant. 

John F. Green (F. N. Judson, on the brief), for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. About the year 1891 the Standard Paint 
Company, a West Virginia corporation, commenced to make and put 
upon the market a prepared roofing material of felt, saturated with a 
gum composed of the residuum of animal fats. Because of the close 
resemblanee of the gum to rubber and the durability and flexibility of 
the roofing, it then adopted the word "Ruberoid" ag a trade-name, and 
in 1901 caused it to be registered in the Patent Office as a trade-mark. 
In the application for registration it was said the trade-mark was 
approprlated to solid substances in the nature of soft, flexible rubber 
in the form of flexible roofing, etc. It extensively advertised, and 
built up a large business. In 1904 the Trinidad Asphalt Manufactur- 
ing Company, a Missouri corporation, put upon the market a roofing 
of similar appearance and of similar composition, except that vegetable 
oils were used in treating the felt, and it applied thereto the name 
"RubberO." There were about 40 other concerns engaged in that 
business, many of whose products resembled those of complainant 
and défendant, and because they possessed some of the characteristics 
of India rubber were called and known to the trade as "rubber roof- 
163 F.— 62 
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ings," though in none of them was rubber an ingrédient. The Stand- 
ard Company sued the Trinidad Company for an injunction and an 
accounting on two grounds: First, infringement of trade-mark; and, 
second, unfair compétition, in that the use by défendant of the word 
"rubbero," its similarity to "ruberoid," and the form and dress of de- 
fendant's roofing as put upon the market were calculated to and did 
deceive the public, when buying it, into the behef they were buying the 
roofing of complainant. The trial court gave the complainant a de- 
cree, and the défendant appealed. 

First, as to complainant's trade-mark. It is clear that by the adop- 
tion of the word "ruberoid" as a trade-mark it was sought to appro- 
priate the exclusive use of the term "rubberoid," and complainant's 
rights are to be judged accordingly. If the latter cannot be appro- 
priated as a trade-mark, because it is a common descriptive word, and 
its use, therefore, belongs to the public, complainant cannot maintain 
its claim to the one it selected. A public right in "rubberoid" and 
a private monopoly of "ruberoid" cannot co-exist. They are incon- 
sistent and trespass upon each other, and under the law of trade-mark 
the latter must give way. To the contention that "ruberoid" is 
fanciful or arbitrary it must be said that no one can restrict or destroy 
the public right by the coinage and monopoly of a word that is a 
near imitation of one the use of which is open to ail for the truthful 
description of articles of trade and commerce. The act of Congress 
(Act March 3, 1881, c. 138, § 1, 21 Stat. 502 [3 U. S. Comp. St. 1901, 
p. 3401]) prohibits the registration of a trade-mark so closely re- 
sembling that of another as to create mistake or confusion in the mind 
of the public, and certainly the public is entitled to like protection 
against encroachments upon a common descriptive term. To the Visu- 
al perception there is a close resemblance between "rubberoid" and 
"ruberoid," and the pronunciation is so nearly identical the différence 
would not ordinarily be noticed by the attentive ear. They are sub- 
stantially alike in suggestion. Nothing can be gained by the mère 
dropping of a "h" from the appropriate word expressive of the ad- 
vertised qualities of complainant's product. For similar reasons it 
was held that the word "Matzoon" could not be appropriated as a 
trade-mark for a médicinal beverage because of its similarity to "Mad- 
zoon"; the latter being the translitération of the ancient Armenian 
name of the préparation. Dadirrian v. Yacubian, 39 C. C. A. 331, 9S 
Fed. 872. In Goodtear Co. v. Rubber Co., 128 U. S. 598, 604, 9 Sup. 
Ct. 166, 168, 32 L. Ed. 536, it was said: 

"The désignation 'Goodyear Rubber Company' not belng subjeet to exclusive 
appropriation, any use of terms ol" similar import, or any abbreviatlon of 
them, must be alike free to ail persons." 

Because of its very structure and meaning the word "rubberoid" 
is not a fanciful one, and it owes nothing to complainant for its exist- 
ence or its descriptive relevance to the roofing productions in question. 
It was a part of our common vocabulary long before complainant 
began opérations, the Patent Office discloses applications of it to com- 
positions resembling but not containing rubber, and it had found its 
way into the lexicons, The suffix "oid" signifies likeness or resem- 
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blance to the thing indicated by the word to which it is attached. Thus 
"granitoid" means like granité, "crystalloid" like crystal, and "rub- 
beroid" like rubber. The latter is the common English term signify- 
ing a resemblance to rubber in appearance or characteristics. Indeed, 
it would appear that many of the rubber roofings, so called, that arç 
common in the markets, could more appropriately and truthfuUy be 
described as "rubberoid." 

It is the settled rule that no one can appropriate as a trade-mark 
a generic name, or one descriptive of an article of trade, its qualities, 
ingrédients, or characteristics, or any sign, word, or symbol which, 
from the nature of the fact it is used to signify, others may employ 
with equal truth. Canal Co. v. Clark, 13 Wall. 311, 323, 20 L. Ed. 
581; Goodyear Co. v. Rubber Co., 128 U. S. 598, 9 Sup. Ct. 166, 32 
h. Ed. 535 ; Brown Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. 
Ct. 625, 35 L. Ed. 247. A référence to a few of the many cases in 
which it has been applied may more clearly signify its purport than 
the bare statement of the rule itself. The following hâve been held 
to be descriptive terms, and therefore not the subject of trade-mark: 
"Nourishing Stout" as applied to a malt liquor (Raggett v. Findlater, L. 
R. 17 Eq. 39) ; "Gall Cure" to a medicine (Bickmore, etc., Co. v. Mfg. 
Co., 67 C. C. A. 439. 134 Fed. 833); "Whirling Sprav" to a syringe 
(Marvel Co. v. Pearl, 66 C. C. A. 226, 133 Fed. 160) ; "Standard" and 
"Computing" to scales (Computing Scale Co. v. Standard Computing 
Scale Co., 55 C. C. A. 459, 118 Fed. 965); "Steel Shod" to boots 
and shoes with soles studded with naîls (Brennan v. Dry Goods 
Ce, 47 C. C. A. 532, 108 Fed. 624; Id. [C. C] 99 Fed. 971); 
"Aluminum" to a manufactured article composed in part of that métal 
(American Washboard Co. v. Mfg. Co., 43 C. C. A. 233, 103 Fed. 
281, 50 L. R. A. 609; "Instantaneous" to a tapioca ready for use 
(Bennett v. McKinley, 13 C. C. A. 25, 65 Fed. 505) ; "Iron Bitters" 
(Brown Chemical Co. v. Meyer (C. C.) 31 Fed. 433, affirmed in 139 
U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247); "Acid Phosphate" (Rum- 
ford Chemical Works v. Muth [C. C] 35 Fed. 524, 1 L. R. A. 44); 
"îndurated Fiber" to wares made of wood pulp (Indurated Fiber Co. 
v. Amoskeag, etc., Co. [C. C] 37 Fed. 695); "Cramp Cure" (Harris 
Drug Co. V. Stucky [C. C] 46 Fed. 624); "Hygienic" to underwear 
(Jaros, etc., Co. v. Fleece Co. [C. C] 65 Fed. 424) ; "Valvoline" to 
lubricating or valve oil (Léonard v. Wells, 53 L. J. Ch. 233, 32 W. 
R. 532); "Croup Tincture" (In re Roach, 10 Ofï. Gaz. 333) ; "Crack- 
Proof" to rubber goods (In re Goodyear Rubber Co., 11 Ofï. Gaz. 
1062) ; "Crystalline" to artificial stones (Ex parte Kipling, 24 Pat. 
Oflf. Gaz. 899); "Fireproof Oil" (Scott v. Standard Oil Co., 106 Ala. 
475, 19 South. 71, 31 h. R. A. 374) ; "Aromatic Schiedam Schnapps" 
to gin (Burke v. Cassin, 45 Cal. 467, 13 Am. Rep. 204) ; "Snowflake" 
to crackers and biscuit (Larrabee v. Lewis, 67 Ga. 561, 44 Am. Rep. 
735); "Cough Remedy" (Gilman v. Hunnewell, 122 Mass. 139); "Se- 
lected Shore Mackerel" (Trask v. Wooster, 28 Mo. App. 408) ; "Rye 
and Rock" to a mixture of rock candy and rye whisky (Van Beil v. 
Prescott, 82 N. Y. 630); "Dessicated Codfish" (Town v. Stetson, 3 
Daly [N. Y.] 53); "Headache Wafers" (Gessler v. Grieb, 80 Wis. 
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31, 48 N. W. 1098, 27 Am. St. Rep. 20); "Microbe Killer" (Alff v. 
Radam, 77 Tex. 530, 14 S. W. 164, 9 L. R. A. 145, 19 Am. St. Rep. 
792). "Rubberoid" easily falls in the above class, when applied to 
articles with no rubber in their composition, but appearing to hâve and 
possessing its qualities and characteristics. There are cases in which 
words and phrases hâve been upheld as trade-marks upon the ground 
that they were suggestive, rather than descriptive; but they hâve no 
application hère. 

Even a proper name may in time become by common acceptation 
the generic désignation of an article, and after the expiration of the 
monopoly arising from letters patent become publici juris, like an 
ordinary' descriptive term, and therefore not appropriable as a trade- 
mark. This was held to be so of "Rahtjen's Composition" and a 
préparation of paint (Holzapfel's Co. v. Rahtjen's Co., 183 U. S. 1, 
22 Sup. Ct. 6, 46 L. Ed. 49); "Singer" and the sewing machine 
(Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 
41 L. Ed. 118) ; "Goodyear Rubber" and a class of goods made by 
the process known as Goodyear' s invention (Goodyear Co. v. Rubber 
Co., 128 U. S. 598, 602, 9 Sup. Ct. 166, 33 h. Ed. 535); "Webster" 
and the dictionary (Merriam v. Pub. Co. [C. C] 43 Fed. 450; Mer- 
riam v. Clothing Co. [C. C] 47 Fed. 411); "Fairbanks" and a make 
of scales (Fairbanks v. Jacobus, 14 Blatchf. 337, Fed. Cas. No. 4,608); 
"Harvey" and "Worcestershire" and the table sauces of those names 
(Lazenby v. White, 41 L. J. 354; Lea v. Deakin, 11 Biss. 33, 15 Fed. 
Cas. 95, Case No. 8,154). In the same way a fanciful word may be- 
come the very name of the thing to which in the beginning it was 
arbitrarily applied. Before this controversy arose complainant pub- 
licly declared it selected the word "ruberoid" for a trade-mark, be- 
cause of the resemblance of its product to rubber. It advertised the 
fact to the world, and pointed to the common characteristics. The 
truth of its statement is so obvious, and the connection between the 
misspelled name and the thîng so manifest, we need not search for 
some remote likeness to other words found in the lexicons that hâve 
no possible application to the artificial roofing in question. That the 
roofing of complainant possesses characteristics of rubber in composi- 
tion is plain to the most ordinary inspection, and it is also plain that 
the average person would take the word adopted as signifying that 
fact. It seems altogether clear that complainant's trade-mark is in- 
valid. 

The rule as to unfair or fraudulent compétition does not necessarily 
involve the right to the exclusive use of a word or symbol, for though 
one's trade-mark may be invalid the circumstances attending its use 
by another may be such as to constitute an invasion of bis rights and 
a fraud upon the public. It proceeds upon ethical considérations and 
bas its foundation in business honesty. The evil against which it is 
directed bas a twofold aspect, the déception of the purchasing public, 
and the conséquent piracy of the réputation and good will which a 
competitor bas earned by fair conduct and the quality of bis goods, 
and which constitute a valuable asset in his business. Briefly stated, 
the rule is that one should not be permitted to sell his goods as the 
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goods of another. If he uses a generic name or descriptive term which 
a competitor has employed before him, he should not by other woras, 
signs, or symbols, or by the dress, appearance, or form of package, 
so imitate bis competitor's course or way as to deceive the ordinary 
purchaser, giving such attention as purchasers usually do. But ail 
must submit to the compétition which cornes alone from the fair and 
truthful employment of generic names and terms descriptive of the 
qualities and characteristics of articles of trade and commerce, unac- 
companied by other acts designed to induce confusion and error in the 
mind of the public. 

We discover nothing in defendant's conduct justifying the charge 
of unfair compétition. In the last analysis the charge rests solely on 
the use of the word "rubbero" and the similarity thereof to "ruberoid," 
or its équivalent, "rubberoid." Complainant has no monopoly of the 
resemblance to rubber of roofing that has none in its composition, and 
obviously it cannot secure a monopoly of the appropriate term de- 
scriptive of that resemblance by invoking the doctrine of unfair com- 
pétition. The word "rubberoid" is part of the common héritage, and 
ail who can truthfully apply it to their products are entitled to do so, 
taking due care that they do not otherwise trespass upon the rights of 
competitors. The défendant being entitled to the proper use of the 
word "rubberoid," the complainant cannot justly complain of the 
use of "rubbero." That complainant marketed its roofing in roUs and 
défendant did the same is not significant. That was the usual, ordi- 
nary course of those engaged in the business. The form was not pe- 
culiar or fanciful, but was one of convenience, due to the physical 
characteristics of the material. It is as natural that such roofing should 
be in rolls as carpet, matting, or paper, or as dress fabrics in bolts, 
thread on spools, or matches in boxes. Similar considérations apply 
to the cutting of the roofing into strips of convenient width and the 
désignation of the weight or thickness therèof. There was no imita- 
tion of the arrangement, color, design, or gênerai appearance of the 
wrappers and markings on the packages. On the contrary, those of 
défendant were in such marked contrast to complainant's as to repel 
ail suggestion of design on the part of the former to misrepresent the 
origin or ownership of its product. Moreover, its name and address 
were plainly printed on the labels. It would be a resuit unsustained 
by reason or authority if one, after vainly attempting through a trade- 
mark to secure a monopoly of a generic or descriptive word, should 
nevertheless be granted one by decree of a court, applying the doctrine 
of unfair compétition to those who simply used the word in the ap- 
propriate naming or description of their goods, but in other respects 
plainly distinguished them from the goods of their competitor. Yet 
that is practically what complainant is attempting in the second branch 
of its case, for it has no other basis than the mère use by défendant of 
the word "rubbero." If at complainant's instance a court should en- 
join the use of "rubbero," then logically none of the large number 
of other manufacturers who make roofings resembling rubber can law- 
fully call their products "rubber roofing" or "rubberoid roofing," be- 
cause of similarity to the term selected by complainant, and thus com- 
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plainant would be allowed to fence off and appropriate to its exclusive 
use a part of our common vocabulary. As well might a manufacturer 
be decreed the exclusive rigbt to call his sugar sweet or bis vinegar 
sour. 

In Singer Mfg. Co. v. June Mfg. Co., supra, tbe Suprême Court 
held that the name "Singer" had become tbe generic désignation of a 
certain class of sewing machines, and therefore the Singer Company 
could not appropriate it as a trade-mark, tbough it had exclusively 
used it many years. It also expressly recognized the right of any man- 
ufacturer of that type of machines to apply the name "Singer" thereto, 
provided it was clearly and unmistakably specified in connection there- 
with that they were the product of the maker, and not of the Singer 
Company. 163 U. S. 207, 16 Sup. Ct. 1016, 41 L. Ed. 131. The re- 
quirements of honest compétition mentioned by the court in that case 
were fullv met by the défendant hère. 

In Centaur Co. v. Heinsfurter, 28 C. C. A. 581, 84 Fed. 955, an in- 
junction was sought restraining the défendant from using the word 
"Castoria." It was held that the word had become the descriptive 
name of the medicine to which it was applied, and therefore plaintif! 
could not appropriate it as a trade-mark, tbough it had long enjoyed 
the exclusive use of it. Mr. Justice Brewer, speaking for this court, 
said of the claim of unfair compétition: 

"But, as we hâve heretofore observed, in tbe présent case, outside of the 
use of the word 'Castoria,' there is nothing to mislead the public into the be- 
lief that the Castoria manufactured and sold by the défendants was in fact 
manufactured and sold by the plalntiff. On the contrary, the information wag 
full and spécifie that the défendants were the manufacturers and vendors." 

This excerpt aptly fits the case at bar. True, in both thèse cases 
there were patents which had expired, and the names "Singer" and 
"Castoria" had become the generic names of the articles during the 
existence of the monopoly. When the patents expired, and the ex- 
clusive right to manufacture ceased, the right to use the names also 
became a public one through a species of dedication. But in respect 
of the question now being considered those cases are indistinguishable 
in principle from the one before us. It is immaterial that names like 
"Singer" and "Castoria" became public property by acquiescence of 
those who first employed them, instead of being naturally so by reason 
of structure and original meaning, as is the case with an ordinary ap- 
pellative like "rubberoid." The important thing is the fact that they 
are public property, not how they became so. If they are, it foUows 
from that quality alone that ail may truthfuUy apply them to their pro- 
ducts, and that no one can lawfully monopolize them. Tbough the 
cases cited also involve other questions, they recognize and enforce the 
established rule that unfair compétition cannot arise from the mère 
use of words belonging to the public, accompanied by a fair and truth- 
ful statement of the ownership and source of manufacture. 

In Brown Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 
35 L. Ed. 247, the rule was expressly applied. The complainant had 
for a long time made "Brown's Iron Bitters," when défendant put 
upon the market a medicine which he called "Brown's Iron Tonic." 
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The court, after first observing that there could be no valid trade-mark 
in the words "Iron Bitters," addressed itself to the daim of unfair 
compétition, and after considering the similarities of the form and 
dress of the packages found that they afforded no ground for com- 
plaint. So, as in the case at bar, the question finally resolved itself 
into one of the mère use of complainant's words, or words similar 
thereto. The court said : 

"But if the words 'Iron Bitters' eannot be lawfully appropriated as a trade- 
mark, it is difflcult to see upon what theory a person making use of thèse or 
similar words can be enjoined. We understand It to be conceded that thèse 
words do not in themselves eonstitute a trade-mark. It follows, then, that 
another person has the right to use them, unless he uses them in such connec- 
tion with other words or devices as to operate as a déception upon the public." 

And then the court disposed of the addition of the patronymic 
"Brown" by finding from the facts in the case défendant had the right 
to use it also. The same rule was applied on the circuit in Brown 
Chemical Co. v. Myer (C. C.) 31 Fed. 453, by Judge Thayer, and in 
Gessler v. Grieb, 80 Wis. 21, 48 N. W. 1098, 37 Am. St. Rep. 20, and 
Alff V. Radam, 77 Tex. 530, 14 S. W. 164, 9 L. R. A. 145, 19 Am. St. 
Rep. 792. 

In Reddaway v. Banham, L. R. App. Cas. [1896] 199, the decree 
directed by the House of Lords to be entered by the lower court recog- 
nized the right of défendants to use the name "camel hair belting" 
under restrictions similar to those imposed by the Suprême Court in 
the Singer Case. By long use the name had come to signify plaintiff's 
goods. The decree which was directed (page 222) was "for an in- 
junction restraining the défendants and each of them from using the 
words 'camel hair' as descriptive of or in connection with belting man- 
ufactured by them or either of them, or belting (not being of thé 
plaintiffs' manufacture) sold or offered for sale by them or either of 
them, without clearly distinguishing such belting from the belting of 
the plaintiffs." (The italics are ours.) In respect of distinguishing. 
Lord Morris said: 

"That, to my mind, is obviously done when the respondents put prominently 
and In a conspicuous place on the article the statement that it was camel hair 
belting manufactured by themselves. Having done so, they would, as it ap- 
pears to me, fully apprise purchasers that it was not Reddaway's make, by 
stating that it was their own." Pages 221, 222. 

The decree îs reversed, and the cause remanded, with directions to 
dismiss the bill. 

SANBORN, Circuit Judge (dissenting). In 1891 the complainant 
commenced to manufacture a roofing to which it applied the trade- 
name "Ruberoid." Its ofïicers and agents pronounce this word "ru- 
ber-oid." Neither this word nor the word "rubberoid" had ever been 
used to designate or describe this or any other rooiîng at that time. In 
1901 the complainant registered this word "ruberoid" as its trade- 
mark. It advertised and promoted the sale of its ruberoid until its 
sales in the year 1904 amounted to $950,000, its roofîng was known, 
ordered, and sold throughout the United States and foreign countries 
by the name "ruberoid," and that word had come to mean in the trade 
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the complainant's product. That word indicated to the trade the origin 
and the ovvnership of the roofing-, Thereupon the défendant in 1904 
commenced to make and sell a similar roofing under the name of 
"Rubbero," and the complainant's sales decreased $8,000 in the terri- 
tory where the latter article was sold, and nowhere else. The Circuit 
Court was of the opinion that the word "ruberoid" was a valid trade- 
mark, that the défendant infringed upon it and was guilty of unfair 
compétition, and it enjoined the use of the word "rubbero" in compéti- 
tion with the complainant's product. The findings and conclusion of 
the chancelier in cases of conflicting évidence prevail, unless it clearly 
appears that he has fallen into an error of law or a plain mistake of 
fact, and I find myself unable to concur in the view of the majority 
that the court below was guilty of either. 

The striking similarity between the words "rubbero" and "ruberoid" 
the many dissimilar names open to the défendant, the long-established 
réputation and extensive sales of complainant's "ruberoid," the évident 
probability and the évidence of confusion of the trade by the use of the 
word "rubbero," and the decrease of complainant's sales after the de- 
fendant commenced to use it, leave no doubt in my mind that the court 
below was right in its conclusion that the purpose of the conception 
and use of the word "rubbero" by the défendant was to palm off its 
product as that of the complainant, and that it has been accomplish- 
ing its purpose. The arguments in support of the position that the 
défendant has the équitable right to palm ofï its roofing as the ruberoid 
roofing of the complainant by the use of the word "rubbero," as I 
understand them, are substantially thèse: (1) That the word "ruber- 
oid" is substantially identical with the word "rubberoid"; that the 
word "rubberoid" is a public héritage, incapable of monopolization as 
a trade-mark ; hence that the word "ruberoid" is so, and the défendant 
is entitled in equity to take the complainant's trade in its ruberoid 
roofing by the use of the word "rubbero." (2) That the word "ruber- 
oid" is descriptive; that it cannot become a trade-mark; and hence 
the défendant may use the word "rubbero" to sell its goods as the 
ruberoid of the complainant. (3) That the word "ruberoid" is a gen- 
eric term; and hence the défendant may use the word "rubbero" to 
sell its goods as the ruberoid of the complainant. (4) That the de- 
fendant does not palm off its goods as the goods of the complainant 
by the simulation of the dress of complainant's goods, or by any other 
means than the use of the word "rubbero" ; and hence it should be per- 
mitted to use the word "rubbero." (5) That if the défendant is enjoined 
from using the word "rubbero," other manufacturers could not be 
logically permitted to call their products "rubber roofing" or "rubberoid 
roofing" ; and hence the défendant should be permitted to use the word 
"rubbero" to take from the complainant its trade in ruberoid roofing. 
(6) That where a manufacturer of a patented product has made his 
trade-name the generic name of his manufacture during the term of 
his patent, as in Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 178, 
186, 189, 201, 204, 16 Sup. Ct. 1002, 41 L. Ed. 118, and the "Castoria" 
case (Centaur Company v. Heinsfurter, 84 Fed. 966, 28 C. C. A. 581), 
other manufacturers of the same product may use this generic name 
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on condition that they clearly make known to purcliasers that it is 
not the manufacture of the original patentée ; hence the défendant may 
use the word "rubbero" to sell its goods as the ruberoid of the com- 
plainant, notwithstanding the fact that the complainant's manufacture 
was never patented, and the word "ruberoid" has always remained the 
désignation of its particular product, and never became the generic 
name "rubber roofing." Some of the reasons why thèse contentions 
hâve not proved persuasive to me are thèse : 

1. When the complainant adopted the word "ruberoid" as its trade- 
mark in the year 1891, and before it taught the public and the trade 
by its advertisements and sales that this word meant its particular 
make of rubber roofing, this word "ruberoid" was not, in my opinion, 
substantially identical with, but was distinctive from, the word "rub- 
beroid." It was not pronounced and did not sound the same. "Ru- 
ber-oid" sounds as différent from "rubberoid" as "ruble" from "rub- 
ble." It was not spelled in the same way, and when written or printed 
it had a strikingly différent appearance. There is no more striking 
method of differentiating words than by changing the spelling. Wit- 
ness "uneeda" in contrast with "youneeda." The absence of a single 
letter destroys the identity and the similarity of appearance and sig- 
nification of many words. "Tough" is not "trough"; "cow" is not 
"crow" ; "rob" is not "robe" ; "robin" is not "robbin" ; "robing" is 
not "robbing" ; "ruble" is not "rubble" ; and "ruberoid" is not "rub- 
beroid." The root of "ruberoid" is "rubere," to be red, and some of 
its derivatives are "rubify," "rubific," "rubescent," "rubicund," "rubid- 
ity." The root of "rubberoid" is "rub," to apply pressure with motion. 
Caoutchouc acquired the name "rubber" because it was first used to 
erase pencil marks by rubbing. "Ruberoid" did not hâve, and never 
has had, the same meaning as "rubberoid." The generic name of the 
product of the complainant, of that of the défendant, and of those of 
more than 30 other manufacturers, is "rubber roofing." Some of the 
trade-marks of the products of spécifie manufacturers of this rubber 
roofing are "Ruberoid," "Paroid," "Indruroid," "Lasticite," "Perfec- 
tion," "Galvanized," "Original." The évidence in the record in hand 
is clear and uncontradicted that the word "ruberoid" signified nothing 
to those who first saw and heard it until the complainant taught the 
trade that it meant its spécifie manufacture of rubber roofing, and that 
this word has never become the generic name of such roofing, which has 
always continued to be rubber roofing ; nor has it ever signified anything 
but the origin and ownership of the complainant's particular product. 
The évidence is also undisputed that the word "rubberoid" has never 
signified any kind of rubber roofing. Its définition in the Century Dic- 
tionary is "a trade-name for an imitation of hard rubber," and it has 
signified solid articles, like the handles of knives and forks, but never 
felt saturated with the residuum of animal fats, or any other soft or 
flexible roofing. 

The facts of this case, therefore, neither prove nor indicate to my 
mind that the complainant sought to appropriate the exclusive or any 
use of the word "rubberoid" by its adoption of the word "ruberoid" 
as its trade-mark, and they equally fail to show, in my opinion, that a 
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public right in "rubberoid" and a private right in "ruberoid" may not 
lawfully coexist. On the other hand, they seem to me to show con- 
clusively that, if tiie word "rubberoid" was a public héritage and in- 
capable of monopolization, the word "ruberoid" was not of that char- 
acter, but was a fanciful term, coined by the complainant, and its ap- 
propriation and use as a trade-mark in no way impinged upon the frec 
use by the public of the word "rubberoid," and this because the former 
word never had the same sound, nor the same spelling, nor the same 
appearance, nor the same meaning, as the latter, but was a new and 
fanciful term, coined and used to mark a particular product, which 
has never yet fallen within the meaning of the word "rubberoid." 
Moreover, the défendant does not use the word "rubberoid," and the 
question hère is, not whether it may avail itself of the common héritage 
in that word and its meaning, but whether or not it has a right to coin 
and use the fanciful word "rubbero" to palm off its goods as those of 
the complainant — a right which is superior in equity to the right of the 
complainant to enjoin and prevent the perpétration of such a wrong. 

2. Is the défendant entitled to the use of the word "rubbero" to 
sell its goods as the ruberoid of the complainant because the word 
"ruberoid" is descriptive, and for that reason not subject to monopo- 
lization as a trade-mark? The question is not whether or not the 
word "ruberoid" described the complainant's roofing in 1904, when 
the défendant sought to appropriate its trade by the use of the word 
"rubbero," nor is it whether or not this word "ruberoid" describes the 
complainant's product now, but it is whether or not it so clearly de- 
scribed it, or its qualities, or its characteristics, at the time it was 
first adopted, that it would hâve been recognized at that time by men 
of ordinary expérience in the trade upon seeing or hearing the word 
for the first time. Wellcome v. Thompson & Capper, 1 L- R. Chan. 
Div. [1904] 736, 742, 749, 750, 754; Keasbey v. Chemical Works, 
142 N. Y. 467, 471, 474, 475, 476, 37 N. E. 476, 40 Am. St. Rep. 623. 

Again, words are disqualified for trade-marks only when they are 
so accurately descriptive of the qualities, ingrédients, and character- 
istics of the articles that the latter would be recognized by men of or- 
dinary intelligence upon seeing or hearing the words when first ap- 
plied. Keasbey v. Chemical Works, 142 N. Y. 467, 37 N. E. 476, 40 
Am. St. Rep. 623. Of this nature are the words adjudicated in the 
cases cited by the majority — "Lackawanna" as a description of the 
valley of that name, whence Lackawanna coal was derived (Canal 
Company v. Clark, 13 Wall. 311, 323, 20 L. Ed. 581); "Goodyear 
Rubber," used after, as the Suprême Court said, thèse words had be- 
come "terms descriptive of well-known classes of goods produced by 
the process known as Goodyear's invention" (Goodyear Co. v. Good- 
year Rubber Company, 128 U. S. 598, 602, 9 Sup. Ct. 166, 32 L. Ed. 
535) ; "Iron Bitters," in a case in which the word "iron" was ac- 
curately descriptive of the distinctive ingrédient of the bitters (Brown 
Chemical Company v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 35 L. 
Ed. 347). 

But words which are merely suggestive of the qualities, ingrédients, 
or characteristics of the articles to which they are applied, but do not 



TRINIDAD ASPHAIiT MFG. OO. V. STANDARD PAINT CO. 987 

so accurately describe them that men of ordinary intelligence would 
hâve recognized them upon seeing or hearing the words when first 
applied, constitute valid trade-marks. Thus "tabloid" is a good trade- 
mark, although it suggests a similarity to "tablet" and "table," and 
it was applied to a troche in the form of a tablet. Wellcome v. Thomp- 
son & Capper, 1 L. R. Chancery Division [1904] 736, 744. The argu- 
ment was urged in that case that, when "tabloid" was first used, the 
words "tabella," "table," and "tablet" were in common use, that the 
sufiîx "oid" meant "like," or "allied to," or "in the form of"; and 
hence that "tabloid" described an article like a table or a tablet. But 
the test applied by the judges was, did the word "tabloid" really in- 
telligibly describe the thing sold under that name when it was first 
applied to it in the year 1884? They held that it did not and sustain- 
ed the trade-mark. Byrne, J., at page 744 said: 

"I corne to the conclusion that in March, 18S4, the word was not 'really In- 
telllgibly describing the thlng sold.' whlch Is the way in whlch Llndley, L. J., 
In 'Bovrir Case (1) [1896] 2 Ch. 607, puts the form of direction to the Jury. 
I agrée that there is a suggestion or atmosphère of description about the word 
as then used, but I do not think that it can be said to hâve been other than 
a 'fancy word' as applied to goods in the elass to whlch it was reglstered." 

"Bromo-Cafïeine," applied to a médicinal préparation composed of 
caflfeine, bromide of potassium, and other ingrédients, is a good trade- 
mark, although "cafifeine" was a well-known article and "bromo" cer- 
tainly suggested a bromide much more clearly that "ruberoid" sug- 
gested rubber. Keasbey v. Brooklyn Chemical Works, 142 N. Y. 467, 
471, 474, 475, 476, 37 N. E. 476, 40 Am. St. Rep. 623. The opinion 
in that case was written by Judge Peckham, now Mr. Justice Peckham 
of the Suprême Court, and he stated and applied the rule that a word, 
though suggestive of form, character, or quality, was not disqualifiée! 
for a trade-mark unless it described the article when it was first ap- 
plied to it, so that its character, qualities, or ingrédients would be 
recognized by a man of ordinary intelligence at that time upon seeing 
or hearing the word. Caffeine was a well-known article, and the déci- 
sion turned on the word "Bromo." Judge Peckham said: 

"The word could only be said to inform one of the fact that bromine or some 
lîlnd of broînlde had entered into and formed part of the compound, but upon 
the question whether it was bromine, or one of the many différent klnds of 
bromides, the word 'Bromo' would glve no knowledge whatever. A name 
whlch furnlshes no information on this point cannot be said to be so far de- 
scriptive In its nature as to prevent its adoption as a trade-mark, so far as 
this question is concerned." 

"Cottolene," applied to a substance composed of cotton seed oil 
and the product of beef fat, may be monopolized as a trade-mark. 
Why may not "ruberoid," applied to a substance which is not compos- 
ed of any form or extract of rubber? The court said: 

"It seems clear that 'cottolene' is a proper and valld trade-mark. Although 
It ma:y suggest cotton seed oil, it is not sufflciently descriptive to render it In- 
valld as a trade-mark under the récent décisions." N. K. Falrbaak Co. v. 
Central Lard Co. (C. O.) 64 Fed. 133, 134. 

Under this rule trade-marks hâve been sustained in "Cocaine" (Bur- 
nett v. Phalon, 9 Bosw. ^N. Y.] 192); "Maizena" (Manufacturing 
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Co. V. Ludeling [C. C] 22 Fed. 823); "Valvoline" (Léonard v. Lu- 
bricator [C. C] 38 Fed. 922) ; "Bromidia" (Battle v. Finlay [C. C] 
45 Fed. 796) ; "Elastic" when applied to bookcases (Globe-Wer- 
nicke Co. v. Brown [C. C] 121 Fed. 185, 186) ; "German Sweet 
Chocolaté" (Walter Baker & Co. v. Baker [C. C] 77 Fed. 181, 187, 
188); "Anti-Washboard" (O'Rourke v. Central City Soap Co. [C. C] 
26 Fed. 576, 578); "No-To-Bac" (Sterling Remedy Co. v. Eurêka 
Chemical & Mfg. Co., 80 Fed. 105, 25 C. C. A. 314) ; "Swan Down" 
applied to a complexion powder (Tetlow v. Tappan [C. C] 85 Fed. 
774); "Silicon" and "Electro-Silicon," applied to an article one of 
whose component parts was "silicon," (Electro-Silicon Co. v. Hazard, 
29 Hun [N. Y.] 369); "Celery Compound" (Wells & Richardson 
Co. V. Siegel, Cooper & Co. [C. C] 106 Fed. 77); "Cream" (Price 
Baking Powder Co. v. Fyfe f C. C] 45 Fed. 799) ; "Lightning" applied 
to hay knives (Hiram Holt Co. v. Wadsworth [C. C] 41 Fed. 34); 
"Maryland Club" applied to whisky (Cahn v. Gottschalk [Com. PL] 
2 N. Y. Supp. 13); "Cough Cherries" (Stoughton v. Woodard [C. 
C] 39 Fed. 902) ; "Sliced Animais," "Sliced Birds," "Sliced Objects," 
applied to dissected puzzle pictures (Selchow v. Baker, 93 N. Y. 59, 
45 Am. Rep. 169) ; '^Saponifier" (Pennsylvania Sait Mfg. Co. v. My- 
ers [C. C] 79 Fed. 87) ; "Insurance Oil" (Ins. Oil Tank Co. v. Scott, 
33 La. Ann. 946, 39 Am. Rep. 286) ; "Congress Water" and "Congress 
Spring" (Congress & Empire Spring Co. v. High Rock Congress 
Spring Co., 45 N. Y. 291, 6 Am. Rep. 82); "Magnetic Balm," ap- 
plied to a medicine (Smith v. Sixbury, 25 Hun [N. Y.] 232); and 
in numberless suggestive words and terms which failed to accurately 
describe the articles. 

We may argue now, 17 years after the event, that "ruber" means 
rubber and "oid" means like, and hence "ruberoid" means like rub- 
ber; but there is no évidence in the record in this case that the word 
"ruberoid" or the word "rubberoid" had ever been applied to any 
kind of rubber roofing, or that either of them had ever meant felt 
saturated with the residuum of animal fats, before the complainant 
selected "ruberoid" as its trade-mark in 1891 and applied it to its 
product. There is uncontradicted évidence that neither of them had 
been so applied and that neither of them had any such meaning. 
"Ruberoid" was a word coined by the complainant. It had never ex- 
isted until the complainant had made and applied it to its felt saturat- 
ed with the residuum of animal fats, and it has never had any other 
meaning than the complainant's particular product. This évidence and 
thèse facts hâve forced my mind to the conclusion that no one whc 
first heard or saw this word "ruberoid" in 1891, before the complain- 
ant taught its meaning by advertisements and application to its 
product, could hâve recognized thereby the product of the complain- 
ant, or the ingrédients or characteristics of its roofing, and hence that 
the word "ruberoid" was not descriptive, but was a fanciful term, 
which constituted a perfect trade-mark. From this conclusion it ne- 
essarily ■ f ollows that the use of the word "rvibbero" to sell a similar 
product is a clear infringement of the complainant's trade-mark, and 
that the complainant is entitled to an injunction against that use. 
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Moreover, even if the word "ruberoid" had been so accurately de- 
scriptive that it could not hâve been a technical trade-mark, the resuit 
ought not to be différent. In Buzby v. Davis, 80 C. C. A. 163, 165, 
150 Ped. 275, 277, this court held that the complainant was entitled 
to an injunction against the use of the word "Keystone" and affirmed 
the foUowing statement of the law, quoted from the opinion in Shaver 
v. Heller & Merz Co., 48 C. C. A. 48, 59, 108 Fed. 821, 832, in which 
an injunction against the use by the défendant of the word "Ameri- 
can" to sell their goods as the manufactures of the complainant was 
sustained : 

"The use of a geographlcal or descriptive tenn conféra no better right to 
perpetrate a fraud than the use of any other expression. The principle of 
law Is gênerai and wlthout exception. It Is that no one may so exercise hls 
own rlghts as to inflict unnecessary injury upon hls neighbor. It is that no 
one may lawfully palm ofiC the goods of one manufacturer or dealer as those 
of another to the latter's injury. It prohibits the perpétration of such a fraud 
by the use of descriptive and geographlcal terms which are not susceptible of 
monopolization as trade-marks as efCectually as it prohibits its commission by 
the use of any other expressions." 48 O. C. A. 55, 108 Fed. 827. 

And it is the duty and practice of courts of equity to enjoin the 
use of descriptive and geographlcal terms by one competitor for the 
purpose of filching the trade of another. Thompson v. Montgomery, 
41 Ch. Div. 35, 38, 47, 51 ; Montgomery v. Thompson, App. Cas. 217, 
320 ; Lee v. Haley, 5 Ch. App. 155, 161 ; Wotherspoon v. Currie, L. R. 
5 H. L. 508, 522, 523 ; Brewery Co. v. Powell [1897] App. Cas. 710, 
716; American Waltham Watch Co. v. U. S. Watch Co., 173 Mass. 
85, 53 N. E. 141, 43 L. R. A. 826, 73 Am. St. Rep. 263 ; Fleur Mills 
Co. V. Eagle, 86 Fed. 608, 628, 30 C. C. A. 386, 406, 41 L. R. A. 162; 
American Brewing Co. v. St. Louis Brewing Co., 47 Mo. App. 14, 20 ; 
Cady V. Schultz, 19 R. I. 193, 33 Atl. 915, 29 L. R. A. 524, 61 Am. 
St. Rep. 763; Newman v. Alvord, 49 Barb. (N. Y.) 588; McLean v. 
Fleming, 96 U. S. 245, at pages 254, 255, 24 L. Ed. 828; Elgin Nat. 
Watch Co. V. Illinois Watch Case Co., 179 U. S. 665, 674, 21 Sup. 
Ct. 270, 45 L. Ed. 365; Reddaway v. Banham [1896] App. Cas. 199, 
204, 311, 215; Buzby v. Davis, 80 C. C. A. 163, 165, 166, 150 Fed. 275, 
277, 278 ; Shaver v. Heller & Merz Ce, 48 C. C. A. 48, 59, 108 Fed. 
821, 832, in which this court sustained an injunction issued by the 
Circuit Court which forbade the défendants from using the word 
"American" to sell their goods as the manufactures of the complainant. 

The gênerai rule is that one may not use his own name even to sell 
his goods as those of another, and défendants hâve been enjoined from 
using their names for that purpose in thèse cases: Croft v. Day, 7 
Beav. 84, 89, 90 ; Meyer v. Medicine Co., 58 Fed. 884, 887, 7 C. C. A. 
558, 565, 18 U. S. App. 373, 378 ; Garrett v. T. H. Garrett & Co., 78 
Fed. 472, 477, 478, 24 C. C. A. 173, 178, 179 ; Walter Baker & Co. v. 
Sanders, 80 Fed. 889, 26 C. C. A. 220, 51 U. S. App. 421 ; Tarrant & 
Co. V. Hoff, 76 Fed. 959, 961, 22 C. C. A. 644, 646 ; R. W. Rogers Co. 
V. Wm. Rogers Mfg. Co., 70 Fed. 1017, 1019, 17 C. C. A. 576, 578, 
35 U. S. App. 843, 847, 848 ; Thread Co. v. Armitage, 45 U. S. App.' 
62, 73, 21 C. C. A. 178, 186, 74 Fed. 936, 944. 

3. The argument that one who uses a generic or descriptive term 
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is not entitled to an injunction against the use of simulative names or 
terms, and hence that the défendant has a superior équitable right to 
use the word "rubbero" to scll its goods as the "ruberoid" of the com- 
plainant, is not persuasive to my mind, because the generic name of 
the product in this case is "rubber roofing," and the word "ruberoid" 
has never become the generic name of the product, but has always been 
a spécifie désignation of complainant's particular manufacture of it, 
because, in my opinion, for the reasons which hâve already been stated, 
"ruberoid" was not descriptive of that product when first appHed, and 
because the word "rubbero" is neither the generic name of the product 
nor any simulation of it, but is a coined, fanciful word, conceived and 
applied to simulate, not the generic name "rubber roofing," but the 
spécifie désignation of complainant's manufacture, the term "ruberoid," 
and to palm off the goods of the défendant as those of the complainant. 

4. It is said that the défendant should be permitted to use the word 
"rubbero" to sell its product as that of the complainant because it does 
not accomplish that end by the simulation of the name of the complain- 
ant or by simulation of the complainant's other peculiarities of the dress 
of its goods. But this product of the complainant is ordered and sold 
throughout the world by its name "ruberoid," and many of those who 
purchase it doubtless never see its dress until they hâve made their 
purchases. In my opinion the évidence is plenary that the défendant 
créâtes confusion in the trade and filches the complainant's business by 
the use of this word "rubbero." It is no défense for one who kills 
with a pistol that he did not kill with a sword, or for one who defrauds 
by mortgage that he did not defraud by a deed, and in my opinion it 
ought to be no défense for one who palms ofï his own goods as those 
of another by the use of a successful simulation of the name of the 
latter's manufacture that he does not accomplish that end by other 
means, or that he places his own name and address and the assertion 
of his manufacture and ownership upon the product. The chief efïect 
of placing the defendant's unfamiliar name and marks upon an article 
so well known as appellee's "ruberoid" was to give the appellant the 
benefit of the established réputation of appellee's articles and thus 
to enable it to dérive a greater benefit from its fraud. "That is an 
aggravation, and not a justification, for it is openly trading in the name 
of another upon the réputation acquired by the device of the perpetra- 
tor." Menendez v. Holt, 128 U. S.. 514, 521, 9 Sup. Ct. 143, 32 L. 
Ed. 526 ; Gillott v. Esterbrook, 48 N. Y. 374, 378, 8 Am. Rep_. 553. 

5. Nor does it appear to me to be the logical resuit of an injunction 
against the use of the word "rubbero" by the défendant to filch the 
complainant's trade that none of the other manufacturers of rubber 
roofing could lawfully call their products "rubberoid roofing" or 
"rubber roofing." "Rubber roofing" is the generic name of the product 
of ail thèse manufacturers, and they ail hâve and exercise an undoubt- 
ed right to use that name. "Ruberoid" is the fanciful term by which 
the complainant désignâtes its particular manufacture of this product. 
"Rubbero" is the fanciful word devised and used by the défendant to 
simulate, not the generic name "rubber roofing," but the fanciful name 
of defendant's product for the purpose of palming oflf the defendant's 
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goods as the complainant's ruberoid. How can an injunction against 
the continuance of this fraud logically, or otherwise, deprive manufac- 
turers of the right, whose exercise works no fraud, to call their pro- 
ducts "rubber roofing," as they hâve called them without objection or 
interruption during the 17 years that the complainant's manufacture 
has been made and sold as "ruberoid"? 

The cases of Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169. 178, 
186, 189, 201, 204, 16 Sup. Ct. 1002, 41 L. Ed. 118, and the "Castoria" 
case (Centaur Co. v. Heinsfurter, 84 Fed. 955, 956, 28 C. C. A. 581), 
upon which the majority seem to rely so confidently, illustrate an ex- 
ception to the gênerai rule of the law of unfair compétition, under 
which the case at bar, in my opinion, does not fall. That exception is 
that where a patentée, during the life of his patent, confers an arbi- 
trary or a generic name upon the patented article, by which alone it 
comes to be known during the term of the patent, such as "Singer" 
in the former case and "Castoria" in the latter, the right to the use of 
that name passes to the public upon the expiration of the patent. 
163 U. S. 178, 183, 199, 16 Sup. Ct. 1002, 41 L. Ed. 118. But if 
there had been no patent, or if there had been no conférence of 
such name, or if there had been no expiration of the patent, the 
right to the use of the name would not hâve passed to the public. 
Those cases are inapplicable to the case at bar, because the complain- 
ant's product was never protected by a patent, because "ruberoid," 
the trade-name of its manufacture, was not conferred upon the prod- 
uct while the complainant had a patented monopoly of its manufac- 
ttire, and because that tefm never became the generic name of the 
product, which was and is "rubber roofing," but has always been, and 
still is, simply the distinguishing name of complainant's particular 
manufacture. This case falls under the gênerai rule, and that is that 
no one may lawfully use any word or expression which has corne to 
signify his competitor's product, for the purpose of filching his trade 
and perpetrating a fraud upon the public. In Reddaway v. Banham 
the plaintifï had manufactured and sold for 14 years belting, made 
chiefly of carael's hair, under the name "camel hair belting," until that 
term had corne tô signify Reddaway's belting to the trade. Then the 
défendant commenced to make belting of camel's hair and to sell it as 
"camel hair belting." The court below refused to sustain an injunc- 
tion against him, but the House of Lords reversed that décision and 
restrained the défendant from using the words "camel hair," so as 
to palm ofif its goods as those of the complainant. Lord Herschell said : 

"In my opinion the doctrine on which the Judgraent of the Court of Appenl 
Is based, that where a manufacturer has used as his trade-mark a descriptive 
Word he Is never entitled to relief against a person who so uses it as to iuduce 
In purchasers the belief that they are getting the goods of the manufacturer 
who has theretofore employed it as his trade-mark, Is not supported by au- 
thority and cannot be defended on prlnciple. I am unable to see why a man 
should be allowed in this way, more than in any other, to deceive purchasers 
Into the belief that they are getting what they are not, and thus to fllch the 
business of his rival." 

In Elgin National Watch Co. v. Illinois Watch Case Co., 179 U. S. 
665, 674, 21 Sup. Ct. 270, 45 L- Ed. 365, a case determined by the Su- 
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preme Court long after Brown Chemical Co. v. Meyer, 139 U. S. 540, 
11 Sup. et. 635, 35 Iv. Ed. 347, the Suprême Court held that the word 
"Elgin" was a geographical term, not the subject of a trade-mark. 
But it also reviewed with approval Wotherspoon v. Currie and Red- 
daway v. Banham, and said : 

"But it is contended that the name 'Elgln' had acquired a secondary significa- 
tion in connection with Its use by appellant, and should not for that reason be 
considered or treated as a mere geographical name. It is undoubtedly true 
that, where such a secondary signification has been acquired, its use in that 
sensé will be protected by restraining the use of the word by others in such 
a way as to amount to a fraud on the public and on those to whose employ- 
aient of it the spécial meanlng has become attached." 

The word "rubbero" is se similar to the word "ruberoid," so différ- 
ent from the generic name "rubber roofing," that I am unable to bring 
my mind to believe or suppose that it was conceived or used for any 
other purpose than to palm off the defendant's goods as those of the 
plaintiff. Under the décision of the Suprême Court in Menendez v. 
Holt, 138 U. S. 514, 531, 9 Sup. Ct. 143, 33 h- Ed. 526, and other au- 
thoritîes of like character, the fact that the complainant added its name 
and address and asserted its manufacture of the product it sold under 
this name "rubbero" not only failed, in my opinion, to excuse, but 
had the effect to aggravate, the offense, and the decree for an injunc- 
tion against the continued perpétration of this fraud granted by the 
court below should, I think, be affirmed, both because complainant's 
"ruberoid" was not descriptive of its product, but was a fanciful word 
and a good technical trade-mark, which was infringed by the defend- 
ant's use of the word "rubbero," and because the évidence has convinc- 
ed me, as it did the court below, that the défendant was guilty of un- 
fair compétition by the use of this word "rubbero" to palm off its 
product as the ruberoid of the complainant. 



GirXESPIB V. POOAHONTAS COAL & COKE CO. 
(Circuit Court of Appeals, Fourth Circuit September 15, 1908.) 

No. 789. 

OouKTS— Fedebal Coxjbts— Following State Décisions. 

Where there is a state statute directing the manner and form of the 
examlnation of a marrled woman on making a deed jolntly with her 
husband conveylng her separate lands, the construction placed upon such 
statute by the highest court of the state, declarlng what the necessary 
requirements are in order to make such examination efCective, becomes a 
rule of property in that state, blndlng upon the fédéral courts. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, il 957- 
959. 

State laws as rules of décision in fédéral courts, see notes to Wilson T. 
Perrin, U C. C. A. 71 ; Hill v. Hite, 29 0. O. A. 553.] 

Jtjdgment — Matters Concluded — Deoeee in Partition. 

At common law an action of partition does not détermine title, but the 
parties after partition hold in severalty by the same title as before; and 
although by Code W. Va. 1899, c. 79, § 1 (Code 1906, § 3180), the court in 
a suit for partition is authorlzed to "take cognizance of ail questions 
of law afCectlng the légal title that may arlse in the proceedings," a de- 
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crée of partition In that state, awardlng a part of the property to par- 
ties who appeared by the record to own a life estate therein, cannot be 
construed to give such parties title in fee simple as agalnst infants, who 
were ma de parties and who owned the reverslonary Interest, where no 
question of title as between them was put In Issue by the pleadlngs or 
Utlgated. 

Appeal from the Circuit Court of the United States for the South- 
ern District of West Virginia, at Bluefield. 
For opinion below, see 162 Fed. 742. 

J. W. Chapman and A. P. Gillespie, for appellant. 
Albert W. Reynolds (Joseph S. Clark and Rucker, Andersen, 
Strother & Hughes, on the brief), for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

BOYD, District Judge. This is a bill in equity, originally filed by 
Joseph S. Gillespie (appellant hère) against the Pocahontas Coal & 
Coke Company (appellee hère) in the circuit court for the county oj 
McDowell, W. Va. The case was subsequently removed, upon the 
pétition of défendant, for trial, to the Circuit Court of the United 
States for the Southern District of West Virginia, at Bluefield. The 
plaintiff in his bill allèges that he is the owner in fee simple and in 
possession of a tract of land containing 58.8 acres in the county of Mc- 
Dowell aforesaid, and by his suit he seeks to remove a cloud upon his 
title to said land, which he allèges exists by reason of the fact that 
the défendant has certain deeds and conveyances under which it claims 
to be the owner. Plaintiff prays in his bill that thèse deeds and con- 
veyances 50 held by the défendant may be set aside and annulled, and 
the cloud upon his title thus removed. 

The facts in the case, so far as we think necessary to présent the 
points upon which it should be decided hère, are as follows : 

Some time previous to December, 1887, Thomas J. Meyers died in- 
testate, seised at the time of his death of a tract of land situate in the 
county of McDowell aforesaid, containing 434 acres. At the death 
ôf said intestate the land descended to his eight children, who were his 
only heirs at law, and they then and there became entitled to the said 
land as tenants in common thereof ; each owning an undivided eighth 
interest. Among intestate's children was a daughter named Louisa 
(or Mary L,. B., as she was sometimes called), who, after the death 
of her father, married a man by the name of Thomas C. White. On 
the 9th of December, 1887, said Thomas C. White and his said wife 
made a deed to Harman Newberry, J. G. Watts, and William E. 
Peery, by which said deed they undertook to convey to the said three 
parties named the undivided interest of the wife in the lands of her 
deceased father, Thomas J. Meyers. This deed, with the certificate of 
acknowledgment thereon, is set out in the record as follows : 

"This deed, made this 9th day of December, 1887, between Thomas O. White 
and Mary L. White, his wife, of the flrst, and Harman Newberry, J. G. Watts, 
and William Bi. Peery, of the second, wltness that for and In considération of 
one hundred and flfty dollars, the receipt of which Is hereby acknowledged, 
the said Thomas C. White and Mary L. White, his wife, does bargaln, sell, 
163 F.— 63 
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and convey thelr Interest In the land of Mary L<. B. White's fatlier, J. T. 
Meyers, lylng on the Dry fork of Sandy river, in McDowell county, W. Va. 
Sald Interest is one-eighth of said land owned by the said J. T. Meyers, de- 
ceased. The said parties of the first part warrant generally the title to the 
land hereby conveyed. 

"Glven imder our hands and seals this day and year above wrltten. 

bis 
"Thomas C. X Whlte. [Seal.] 

mark 
her 

"Mary L. B. X White. [Seal.] 

mark 

"State of West Virginia, County of McDowell— to wlt: 

"I, James S. Brewster, a justice of the peace in Big Sandy district, do here- 
by certlfy that Thomas C. White and Mary h. B. Whlte, wife of said Whlte, 
personally appeared before me in my said county aforesaid and acknowledged 
the within deed, bearing date on the 9th day of Deœmber, 1887 ; and the said 
Mary L. B. White, wite of said Thomas O. White, being examined by me privl- 
ly and apart from her sald husband, and having the sald writing fully ex- 
plained to her, declared she had wlUiugly executed the same and does not 
wish to retract it. 

"Glven under my hand this 9th day of December, 1887. 

"Jas. Brewster, J. P." 

After the making of this deed, some time in the year 1888, the said 
Mary L. B. White died intestate, leaving her surviving lier said hus- 
band and four infant children, two of whom died, leaving two, named 
Mary White and Sterling White, still living. The plaintiflf's title to 
the land in question is evidenced by several deeds, duly executed, 
conveying to him the interests of Mary White and Sterling White, 
the children of Mary L. B. White, in the 434-acre tract of land of 
which her father died seised and at her death descended to her chil- 
dren. The defendant's title, as shown by the record, is derived 
through a proceeding for partition of the said tract, commenced and 
consummated in the circuit court of McDowell county, W. Va., in 
which said proceeding lot No. 3, the subject of this controversy, was 
allotted to Harman Newberry, J. G. Watts, and William E. Peery. 
Watts and Peery conveyed their interests in the lot to their co-tenant, 
Newberry, who in turn conveyed the lot to the Pocahontas Coal Land 
Company, a corporation, and this corporation by deed conveyed it to 
the Pocahontas Coal & Coke Company, the présent défendant. The 
suit or proceeding for partition referred to was brought in the circuit 
court of McDowell county, W. Va., on the first Monday in December, 
1894 ; the style of the suit being as follows : 

"The bill of complalnt of Harvoy Beavers and Jessa Beavers, bis wife, plain- 
tiffs, V. Thos. Lambert and Rosa Lambert, hls wife, Clifton Meyers, Charles 
Meyers, W. F. Harman, James Hall, Margaret Hall, hls wife, Thomas White, 
Mary W&lte, Sterling White (the two last named are infants under twenty- 
one years of âge and heira at law of Louisa Whlte, dec'd, late Louisa Meyers), 
John W. Moore and Minnle Moore, his wife, late Mlnnie Meyers, W. P. Payne, 
Kewee Creek Fiat Top Coal Company, a corporation organized under the 
laws of the state of West Virginia, Harman Newberry, John G. Watts, and 
William B. Peery, Défendants. In Chancery." 

The plaintifïs alleged in the bill that Thomas J. Meyers died seised 
in fee of 434 acres of land in the county of McDowell, W. Va., etc.; 
further, that the said Thomas J. Meyers died in 1886, leaving him 
surviving Poley Meyers, his wife, who had since died, Clifton Meyers^ 
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Charles Meyers, Roxie J. Meyers, Minnie J. Meyers, since married to 
Thomas Lambert, Margaret Meyers, since married to James Hall, 
Louisa Meyers, since married to Thomas White, and who has since 
died, leaving Thomas White, her husband, and Mary White and Sterl- 
ing White, infant children, surviving her. After alleging several 
conveyances of interest in the land sought by the bill to be diyided 
and now held by one or more of the parties named as défendants, the 
bill further allèges that on the 9th of December, 1887, Thomas C. 
White and Mary L. B. White, his wife, conveyed to Harman New- 
berry, J. G. Watts, and William E. Peery one undivided eighth in- 
terest in the said tract of land. The complainants alleged that they, 
in the right of the feme complainant, were the owners of an undivided 
eighth of said tract of land, and their prayer was that commissioners 
be appointed to lay off and assign to each of the said parties their re- 
spective, portions of said land, etc. The return, as set out in the 
record, shows that process was executed personally on Roxie J. Mey- 
ers, Clifton Meyers, Charley Meyers, and W. P. Payne. That it was 
served by publication on the other défendants named, and also includ- 
ing Thomas C. White. There is no return, so far as appears, of any 
service upon the two infant children, Mary White and Sterling White ; 
but in the decree it is stated that service of process was accepted for 
them by John W. Waldron, guardian ad litem appointed by the court 
to défend them and their interests in the suit. 

The answer of John W. Waldron, as guardian ad litem of Mary 
White and Sterling White, infant défendants, says that "they are in- 
fants under the âge of 31 years, and by reason of their infancy are 
incapable of understanding and taking care of their interests. They 
therefore, by their guardian ad litem, commit themselves and their in- 
terests to the jurisdiction of the court, and pray that no decree may be 
pronounced which will tend to their préjudice," etc. The court there- 
upon at March term, 1895, appointed A. C. Brewster, Charter Pruett, 
and C. A. Bailey commissioners to make actual partition of the said 
tract of 434 acres of land among the several tenants in common there- 
of, as shown in the bill. The report of said commissioners, set out 
in the record, shows that on the 17th of August, 1895, they proceed- 
ed to exécute their duties under the decree of the court, and as to lot 
No. 3, subject of the présent controversy, we quota from the said re- 
port the following: 

"Lot No. 3 we laid off and assignée! to Harman Newberry et al., which Is 
bounded and deseribed as follows: Beglnning at a white oak at the lower edge 
of Dry Fork road, about 150 feet east of Dry fork, N. 28 deg. 34' E. 890 feet 
to a stake in line of the Meyers tract, of which this Is a part ; S. 70 deg. 37' 
W. 2,955 (crosslng Dry fork at 280 feet) to a large chestnut on top of a spur 
at lower edge of a flat; S. 48 deg. 40' E. 176.9 feet to a poplar on a hillside; 
S. 22 deg. 00' E. 99.0 feet to a double chestnut; S. 31 deg. OC E. 157.0 feet 
to a stake on top of a spur in a flat ; S. 37 deg. 30' E. 154.1 to two small red 
oaks on top of a spur, corner to lot No. 2 ; N. 82 deg. 00' E. 2,117.7, crossing 
Dry fork to a stake on a hillside ; N. 33 deg. 19' W. 800 feet to the beginning 
— containlng 58.8 acres or % of the Meyers estate." 

Following this report at March term, 1896, of the said court, a 
decree confirming the same was entered, and it was further decreed 
as follows: 
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"Each of the said parties shall hold their respective Interests as laid out 
and asslgned to them in sald report, and tlie clerli of tlils court Is dlrected 
to certlfy a copy of tliis decree and such other papers as required by section 
8 of chapter 117 of the Code to tlie clerk of the county court of thls county, 
to be by him recorded In the manner prescrlbed by law." 

And then the costs are apportioned to be paid by the parties to the 
action according to their respective interests. 

At the hearing the Circuit Court, upon the bill, the answer, the 
proofs, and exhibits, dismissed plaintiff's bill and entered a decree 
accordingly, from \\hich the plaintiff appealed to this court. 

In order to présent the matter more fully, we think it well to give 
the chain of title of the two parties to this action, as set forth in the 
record. 

The plaintiff relie.^ upon the following deeds, conveyances, • and 
évidences of title, to wit: 

Deed made 22d day of June, 1903, by G. W. Altizer and Maggie Altizer, his 
wlfe, A. T. Lambert and Rosa Lambert, his wlfe, Henry I. Beavers and 
Jessa Beavers, his wlfe, Charles Meyers, and Mary Whlte to J. S. Gillespie, 
conveying one-half interest in lot No. 3, containing 58.8 acres and also ail of 
the right, title, and Interest of the grantors In the tract of land on vrhich the 
dwelling house of the late J. T. Meyers is situated. 

Deed executed the 20th rtay of July, 1904, by Henry I. Beavers, commis- 
sloner of the circuit court of McDowell county, W. Va., in the cause of Henry 
I. Beavers, guardian, v. Sterling White, to A. Z. Altizer, in vphich said lot No. 
3, containing 58.8 acres, Is conveyed, and also Including ail the land and in- 
terest in land which descended to Sterling White from his mother, and vphich 
she acqulred from the estate of her father, J. T. Meyers. 

Deed of October 10, 1904, executed by A. Z. Altizer and his wlfe to J. S. 
Gillespie, conveying the said tract of 58.8 acres. 

Deed of September 25, 1905, from Sterling White to J. S. Gillespie, releasing 
and confirming uato Gillespie ail right, title, and interest of the said Sterling 
Whlte to certain lands in McDowell county, state of West Virginia, on the 
Dry fort and waters thereof, which were inherited by the said White from 
his mother, belng the same lands Inherited by his mother from the estate of 
her father, J. T. Meyers; the Interest conveyed being one-sixteenth part of 
the lands owned by J. ï. Meyers, Including the lands conveyed by Henry I. 
Beavers, commissioner, to A. Z. Altizer, by deed dated July 20, 1904. 

Deed of Angust 15, 1905, by Mary F. White to J. N. and J. W. Harman, at- 
torneys, in which Mary F. White conveys to the said attorneys her interest In 
real estate in the county of McDowell, W. Va., on the waters of Dry fork ; 
the sald interest being derived to her from her mother, Loulsa White, de- 
ceased. 

Deed of April 13, 1906, executed by Mary F. White, J. N. Harman and his 
wife, and James W. Harman, to J. S. Gillespie, conveying the lands contained 
In the boundaries of lot No. 3, containing 58.8 acres, being the lands Inherited 
by Mary A. Whlte from her mother, the late Louisa White, and which were 
Inherited by the said Mary Louisa White from her father, the late J. T. 
Meyers. 

The defendant's chain of title is as foUows, to-wit: 

Deed executed on the 9th of December, 1887, by Thomas 0. White and L. B. 
Whlte, his wife, to Harman Newberry, J. G. AVatts and William E. Peery, con- 
veying a one-eighth undivided Interest of Mary L. B. White in the lands of her 
father, J. T. Meyers ; said land being on Dry forls of Sandy river, in McDowell 
county, W. Va. (This deed Is set forth before in full.) 

Deed of June 14, 1890, executed by William E. Peery and his wlfe and J. 
G. Watts and his wife to Harman Newberry, conveying to the latter the In- 
terest of the parties flrst named in the lands bought from Thomas G. White 
and Mary L. B. White, evideneed by the deed of December 9, 1887. 
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The record and proceedlngs in the case ot Jessa Bearers and Henry Beavers, 
her husband, agalnst Roxle J. Meyers et al., heretofore referred to, had In the 
circuit court of McDowell county, W. Va., beglnning in December, 1894, and 
coneludmg wlth deeree of March 13, 1896. 

Deed from Harman Newberry and wife to the Pocahontas Coal Land Com- 
pany, of September 12, 1901, conveying lot No. 3, as shown In the division, in 
whlch the land Is" described as being the tract that représenta the interest of 
Mary L. B. White in the estate of her father, J. T. Meyers, deceased, which 
interest the said Mary L. B. White and Thomas C. White, her husband, by 
deed dated December 9, 1887, conveyed to the said Newberry, J. G. Watts, and 
W. E. Peery; said Watts and Peery conveying by deed dated June 14, 1890, 
their interest to said Newberry, and on partition of said estate said tract as 
described was allotted to said Newberry. 

Deed of October 19, 1901, executed by the Pocahontas Coal Iiand Company, 
conveying the said tract, lot No. 3, to the Pocahontas Coal & Coke Company, 
the présent défendant 

The contentions of the défendant against the granting of the relief 
prayed for in Gillespie's bill were : (1) That the deed from Thomas C. 
White and Mary L,. B. White to Newberry, Watts, and Peery was a 
good and valid deed, and availed to pass the title of Mrs. White to 
her interest in her father's estate. (2) That in any event the deeree 
in partition of the circuit court of McDowell county, assigning this 
58.8 acres to those under whom the défendant claims, created title, 
and that, the deeree not having been appealed from or otherwise di- 
rectly impeached within the time required by law, it cannot now be 
attacked collaterally. 

The Circuit Court determined the first contention adversely to the 
défendant, on the ground that the privy examination of Mary L. B. 
White on the deed of December 9, 1887, was not taken in accordance 
with the requirements of the law of the state of West Virginia, and 
said deed was therefore insufficient to pass her title. In passing upon 
this question the court, in an opinion filed in the case, after a mild 
criticism of the soundness of the décisions of the Suprême Court of 
Appeals of West Virginia, construing the statute in regard to the 
examination of femes covert upon deeds conveying lands belonging to 
them in their own right, says : 

"Nevertheless, the présent state of the law, as determined by the suprême 
appellate court of this state, is in favor of the proposition that the deed hère 
In Question does not avail to pass the title of the female grantor, and I feel 
constrained to abide by the law as declared until that décision has been duly 
reversed." 

See McMullen v. Eagan et al., 21 W. Va. 333, Watson v. Michael, 
21 W. Va. 568, and Laidley v. Knight, Trustée, et al., 33 W. Va. 735. 

Upon an examination of the West Virginia authorities we unhesitat- 
ingly concur in this conclusion of the Circuit Court, and although we 
may be inclined to agrée with the learned judge below as to the sound- 
ness of the principles declared in thèse décisions, yet we believe the 
law to be that where there is a state statute directing the manner and 
form of the examination of a married woman upon a deed, made 
jointly with her husband, conveying her separate lands, the construc- 
tion placed upon such statute by the highest court of the state, de- 
iclaring what the necessary requirements are in order to make such 
examination effective, becomes a rule of property in that state, and 
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should be adopted by the fédéral courts in passing upon questions in- 
volving the application and effect of such statute. This question, 
therefore, being eliminated, we corne to the second contention of the 
défendant, in which it relies on the decree in partition entered by the 
circuit court of McDowell county, W. Va., in the proceeding of Har- 
vey Beavers and Jessa Beavers, His Wife, v. Thomas Lambert et al. 

The Circuit Court held that, notwithstanding the deed of December 
9,_ 1887, executed by Thomas C. White and Mary L. B. White, his 
wife, to Newberry, Watts, and Peery, by reason of the defective ex- 
amination of the feme covert, was ineffectuai to pass her title to the 
land in question, yet that the subséquent proceeding in partition di- 
vested the title of her infant children, Mary White and Sterling White, 
and that by virtue of the decree in tbe said proceeding allotting parcel 
No. 3 to Newberry, Watts, and Peery, and the failure of the said 
Mary White and Sterling White thereafter, within the proper time, 
to hâve the said decree reviewed, modified, or reversed, constitutes an 
estoppel to them, or any person claiming under them, as to the title 
to said lot; in other words, that by virtue of said proceeding and 
decree the question of the title to lot No. 3, which was assigned to 
Newberry, Watts, and Peery, is res judicata. We readily admit that 
if in that proceeding the title to the lot in controversy could bave 
been litigated as between the purchasers under the deed of December 
9, IBST", and the surviving children of Mary L,. B. White, and had 
been determined adversely to the latter, it would be final, and the Cir- 
cuit Court of the United States would hâve no right in the présent 
action to impeach the decree; but could such issue hâve been raised 
or tried in the proceeding for partition? It is a rule of the common 
law that neither the title nor the right to the possession of land can 
be determined in an action for partition ; the effect of partition being 
only to designate the particular part of the land which each alleged 
coparcener is entitled to hold in severalty, but he holds it by the same 
tenure and in the same degree of estate as before the partition was 
made. However, we do not think this case rests upon that ground 
at ail, but that it must be decided upon the decree itself, construing 
it in the light of the facts which existed at the time it was entered. 
The deed of December 9, 1887, was specifically referred to in the péti- 
tion for partition, and it was also at the time upon the records of 
McDowell county, W. Va., in which the partition proceeding was 
brought and was pending. We bave, therefore, the right to assume 
that the judge of the court took notice of the deed and of the manner 
of its exécution, and that he saw that under the laws of West Vir- 
ginia it was not sufficient to convey the interest of Mary L. B. White 
in her deceased father's land. 

There is a further fact which is important in this connection, and 
that is that in the pétition for partition it is alleged that Thomas C. 
White, the husband of Mary L. B. White, had survived her, and it is 
évident that the partition was proceeded with under the belief that 
said Thomas C. White was then still living. In the summons which 
was issued for the défendants on the 19th of November, 1894, Thomas 
White is named among them. Subsequently publication was made for 
him; and in the decree appointing commissioners to divide the land 
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entered on the 13th of March, 1895, it is ascertained as a fact that 
publication had been made for him. If, therefore, the court at that 

time treated Thomas C. White as still living, it would necessarily fol- 
low that Newberry, Watts, and Peery were entitled, by virtue of the 
deed of December 9, 1887, to hold the estate for life in the lands of 
Mary L. B. White existing as the curtesy consummate of her sur- 
viving husband. We think this view much more consistent with rea- 
son than that a chancellor, sitting in a court of equity, entered a decree 
divesting the title of two infant défendants to land inherited from 
their mother, and created a fee-simple title to the land in three pur- 
chasers who claimed under a deed such as that of December 9, 1887. 
If, as we hâve suggested, the court held Newberry, Watts, and Peery 
to be the owners of a life estate in an eighth interest in the Meyers 
land, they had a right to hâve partition, for it is a settled principle of 
law that a person having a limited estate in an undivided interest in 
land and entitled to the présent possession thereof can maintain an 
action to enforce the assignment of such interest in severalty; but 
under thèse circumstances partition is temporarj' only, and does not 
affect a reversioner or remainderman who is entitled to partition when 
his estate falls into possession by reason of the termination of a 
particular estate. And no doubt, in view of this principle, the pré- 
caution was taken to make the infants, Mary White and Sterling 
White, parties to this proceeding, not that their title, as derived to 
them as heirs of their mother, was to be affected, but that they might 
be bound by the allotment, so that when they arrived of full âge, and 
the life estate, which was supposed to be existing, had terminated, no 
further proceeding in partition would be necessary. 

But it further appears that in the hearing of the présent case by 
the Circuit Court the fact was disclosed that Thomas C. White 
was dead and that he died before the institution of the partition pro- 
ceeding. Three witnesses, namely, Mrs. Maegie Altizer, who was a 
sister of Mary L,. B. White, Charles W. Meyers, who was her brother, 
and Henry I. Beavers, a brother-in-law, ail testifîed that Thomas C. 
White was dead, and Mrs. Altizer testified that he died in 1891. This 
testimony was uncontradicted. So, then, at the time of the partition 
proceeding Newberry, Watts, and Peery had no interest whatever in 
the Meyers land, and yet it is insisted by the défendant that because 
of the fact that they were made parties to the proceeding, and Mary 
White and Sterling White, the two infants, were also made parties, 
and in the course of the proceeding a lot was assigned to Newberry, 
Watts, and Peery without defining any estate whatever therein, and 
the assignment was confirmed by a decree of the court, there being no 
issue or question as to the title raised, such proceeding and the decree 
entered therein created in Newberry, Watts, and Peery a fee-simple 
title to one-eighth interest in the Meyers land, and thereby divested the 
two infants, Mary White and Sterling White, of whatever interest 
they had, and adjudicated finally the relative rights of thèse parties 
to the lands in controversy. We do not consent to this proposition. 
We regard as anomalous the position that a court of equity, in a pro- 
ceeding for partition in which no question or issue of title is raised, 
where upon the face of the pétition and the exhibits thereto it was 
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clearly shown that certain of the parties to the action had, at best, 
nothing more than a life estate in any part of the land to be divided, 
would, under such circumstances, undertake to increase such life 
estate to the dignity of a fee simple, and especially when it must hâve 
been clear to the court at the time that the owners of the fee simple 
were two infant children represented in the cause by a guardian ad 
litem. It is an especial province of a court of equity to protect the 
rights of infants in the subject-matter of a controversy pending there- 
in, and we are unwilling to assume that a chancellor, in view of the 
facts vi'hich existed and were made known to the court at the time 
the partition proceeding before referred to was pending, would by 
decree hâve undertaken to divest infant parties of a fee-simple title 
to a particular lot of land, and invest parties who had only a life estate 
or no estate at ail with such title. As we hâve before stated, the title 
to this lot of land was not in controversy. By the partition proceeding 
Newberry, Watts, and Peery did not and could not increase their es- 
tate in the lands divided. They did not, by virtue of the allotment, 
take as purchasers. They only became entitled to hold in severalty 
their shares in the land ; the limit of estate being left as it was before. 
Partition does not create title. It only sets apart in severalty the 
interest of a tenant of a common possession with precisely the same 
degree of estate as was held by him in the land before division was 
made. 

The deed of partition destroys the unity of possession, and hence- 
forth each holds his share in severance. But such deed confers no 
new title or additional estate in the land. 2 Blackstone, 186. "Par- 
tition makes no degree. It only adjusts the différent rights of the 
parties to the possession. Each does not take allotment by purchase, 
but is as much seised of it by descent from a common ancestor as of 
the undivided share by partition." Allnatt on Partition, 124. So 
that, if Newberry, Watts, and Peery had nothing in the land by virtue 
of the deed from White and wife, the mère fact of partition and as- 
signment to them of a lot did not convey title. 

In the foregoing we hâve laid down what we understand to be the 
common-law rule in partition ; but the défendant insists that that rule 
is not in force in the state of West Virginia by reason of the fact 
that the Législature of that state has enacted a statute which confers 
upon the courts of the state in partition proceedings the right to pass 
upon questions of title arising between the parties to such proceeding, 
and that thereby the common-law rule has been modified in that state. 
This statute is section 1, c. 79, Code W. Va. 1899 (Code 1906, § 3180), 
and reads as foUows : 

"Tenants In common, joint tenants, and coparceners," shall be compellable 
to make partition, and the circuit court of the county wherein the estate. or 
any part thereof, may be shall hâve jurlsdictlon In cases of partition, and in 
the exercise of such jurisdictlon may take cognlzance of ail questions of law 
affecting the légal title that may arlse In the proceedings." 

The Suprême Court of Appeals of West Virginia has construed this 
statute, and we quote from the syllabus in Davis v. Settle et al., 43 
W. Va. 18, 26 S. E. 557, which is given in the opinion of the Circuit 
Court as a leading case on the subject: 
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"Section 1, c. 79, Code 1891, authorizes a court of equity In partition cases 
to pass on ail question of law touchlng the légal title of any one claiming to 
share In the partition to the interest he claims. If his interest be such as. If 
valld, wlll make him a co-owner In the common subject with the plaintiff, as 
holding under the same right or title under which the partition is to be made ; 
but it does not authorize the court to pass on the title of a Etranger claiming 
under a différent title, adverse to the title under which the partition is to be 
made, nor can such stranger and his hostile title be brought into such suit, 
and the conflict between the two hostile rights settled as incident to partition." 

Under the statute, as will be seen, the court is authorized to take 
cognizance of ail questions of law affecting the légal title that may 
arise in the proceedings, and the Suprême Court of Appeals has con- 
strued that authority to be confined to questions of title afïecting the 
right to be parties to the action. This statute, as construed by the 
State court, is readily understood. The common-law rule is modifîed 
to the extent that the state court has jurisdiction to pass upon ques- 
tions of law touching the légal title of any party to the action to the 
interest he claims in the land to be divided, in order to ascertain if 
such party is a co-owner in the common subject with a party plaintiff 
as holding under the same right and title that partition is sought to 
be made. But there is no jurisdiction conferred by which the court 
can increase or decrease the degree of an estate, change a life tenure 
into a fee simple, or invest a title where otherwise none existed. As 
to thèse matters the West Virginia statute seems to leave the rules 
of the common law in regard to partition stiU in force. 

In our case there was no dispute as to the title to any portion of 
the land. There was no conflicting claim, nor did the court in the 
decree refer to or détermine any such claim. The court decreed par- 
tition as sought by the complainants and confirmed the report of the 
commissioners, and nowhere in the bill filed, in the decree directing 
partition, in the report of the commissioners, or in the decree of con- 
firmation is there any suggestion that contested rights or conflicting 
claims of title to or estate in the lands are either raised or passed 
upon. To our minds it is clear that the chancellor saw, from an in- 
spection of the deed of December 9, 1887, and the certi'ficate attached, 
the quantum of estate it conveyed and that the partition and confirma- 
tion were made in the light of this knowledge. It is our conclusion, 
therefore, that Mary White and Sterhng White, the infant parties to 
the partition proceeding, are not estopped by the decree therein, nor 
are they divested of their interest in their mother's land by the adjudi- 
cation in that suit. Consequently we are of the opinion that the dis- 
missal of plaintiff 's bill on that ground was error. 

The proposition that Mary White and Sterling White should hâve 
availed themselves of the West Virginia statute, which gives a person 
six months after attaining majority to show cause to modify or set 
aside a decree rendered against him in his infancy, is without merit. 
As we construe the decree in the partition case, the décision was not 
adverse to them, and no existing right of theirs was affected. 

There is still a further question raised by the défendant, and that 
is that Mary White and Sterling White hâve forfeited to the state 
whatever interest they had in the lands in controversy because of the 
fact that the said lands were not entered upon the land books and taxes 
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paid thereon as required by law. Under the facts as disclosed in the 
case we do not regard this position as tenable. It was evidently not 
considered as having bearing by the learned judge of the Circuit 
Court, because in his opinion dismissing plaintiff's bill he makes no 
référence to it whatever. 

It was error to dismiss appellant's bill on the grounds stated, and 
the decree entered to that effect should be reversed. 

Reversed. 
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In re McPECK. 

(Circuit Court of Appeals, First Circuit August 13, 1908.) 

No. 756 (Original). 

1. Ne Exbat— Writ foe Abbest of Bankbupt— Construction of Bond. 

A bond given to secure the release of a bankrupt when arrested under a 
writ of ne exeat regno, and cwiditioned that he shall not départ from the 
district, is to be oonstrued in accordance with its terms, and the departure 
of the bankrupt from the district wlthout leave of the court is a breach 
thereof, although he is présent to abide the judgment of the court when 
rendered. 

2. Bankbuptct— PowEBS OF Court— CiiANCEB of Bond. 

A court of bankruptey, acting either upon the analogy of a court of 
equlty or of the power possessed by courts of the United States in actions 
at law, has power to chancer a bond given for the release of a bankrupt 
when arrested under a writ of ne exeat 

Pétition of Trustée to Revise in Matter of Law the Proceedings 
of the District Court of the United States for the District of Massa- 
chusetts, in Bankruptey. 

Lee M. Friedman (Morse & Friedman, on the brief), for petitioner. 
Edmund A. Whitman (Elder & Whitman, on the brief), for respond- 
ent David Appel. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. Majer Appel was adjudged a bankrupt 
January 23, 1905, and thereafter McPeck was elected his trustée. On 
July 26, 1906, McPeck filed a pétition in the District Court, setting out 
that the bankrupt had fraudulently concealed from the trustée a con- 
sidérable sum of money belonging to the bankruot estate ; that the 
bankrupt was a résident of Adams, within the district of Massachu- 
setts, at the commencement of the bankruptey proceedings; "that 
thereafter, and while said proceedings were still pending, said Appel 
removed to the state of New York, and that he has not since been a 
résident of Adams, but has continued to keep within the said state of 
New York; * * * that said Majer Appel is now within the juris- 
diction of this court, but * * * jg about to remove from the juris- 
diction of the court, and has no intention of remaining within said ju- 
risdiction, and that his removal from the jurisdiction will endanger the 
amount due from said Majer Appel to your petitioner. Wherefore 
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your petitioner prays that a writ of ne exeat may issue for the arrest 
of said Majer Appel." The writ issued on the same day, and the 
bankrupt was duly arrested thereupon. On July 37th, he obtained his 
liberty by executing before a commissioner the following instrument: 

"Recognizance for Appearance. 

[Filed July 30, 1906.] 

"United States of America, District of Massachusetts, ss. — City of PIttsfleld. 

"Be it remembered tiiat on this twenty-seventli day of July A. D. 1906, be- 
fore me, a commissioner duly appointed by tlie District Court of the United 
States for the said District of Massachusetts, personally came Majer Appel 
of Brooklyn in the State of New York and David Appel of the city, eounty 
and State of New York, and jointly and severally acknowledged themselves 
to owe the United States of America the sum of two thousand five hundred 
dollars, to be levied on their goods and chattels, lands and tenements, if de- 
fault be made in the condition following, to wit: — 

"The condition of this recognizance is such, that If the said Majer Appel 
will not go or attempt to go into parts beyond the jurisdiction of the District 
Court of the United States for the District of Massachusetts without the 
leave of said court or until further order of said court, and then and there 
abide the judgment of the said court, and not départ from said district 
without leave, then this recognizance to be void, otherwise to remain in full 
force and virtue. Majer Appel. [Seal.] 

"David Appel. [Seal.] 

"Taken and acknowledged before me on the day and year first above wrlt- 
ten. 

"[Seal.] Arthur H. Wood, 

"Commissioner of the United States for the District of Massachusetts. 

"United States of America, District of Massachusetts, ss. — 

"David Appel, a surety on the annexed recognizance, being duly swom, de- 
poses and says that he résides at 248 East 7th Street, in the city of New York, 
that he Is a freeholder in the city of Brooklyn, New York, that he is worth 
the sum of three thousand dollars, over and above ail his just debts and 
llabilities, in property subject to exécution and sale, and that his property 
consists of real estate in said Brooklyn. David Appel bas deposited with me 
two thousand flve hundred dollars in cash as bail money. 

"[Affiant's Signature] David Appel. 
"Swom to and subscribed before me, this twenty-seventh day of July, A. 
D. 1906. 

"[Seal.] Arthur H. Woods, 

"Commissioner of the United States for the District of ." 

The deposit of $2,500 was later handed over by the commissioner to 
the clerk of the District Court. 

On March 12, 1907, the judge of the District Court affirmed the 
order of the référée directing the bankrupt to turn over to the trustée 
$6,000. On April 29, 1907, the trustée filed a pétition in the District 
Court, alleging the arrest and release of the bankrupt, that the bank- 
rupt had "committed various breaches of said bond," and "that demand 
had been made upon said surety for the pénal sum of said bond, and 
the money deposited in the clerk's office." The trustée, therefore, 
prayed that the sum of $2,500 might be ordered to be paid by the clerk 
of the District Court to the petitioner as trustée in bankruptcy. There 
was a hearing in the District Court, at which both the bankrupt and 
the surety were présent. The decree recited "that no breach of the 
conditions of said bond had been committed, as more fully appears in 
the opinion of the court," and it denied the pétition. On référence to 



1004 163 FEDERAL REPORTEE. 

the opinion of the learned judge, we find that he ruled as matter of 
law that the absence of the bankrupt from the district from time to 
time after the bond was given did not amount to a breach of the bond. 
This was the ground upon which the trustee's pétition was dismissed. 
The record, as presented to this court, is informai in several respects, 
but it appears generally, and both counsel are agreed, that this court 
must first answer the following question : Was the learned judge of 
the District Court right in ruling that the bond given for the bankrupt's 
release was in effect a bail bond, binding him only to abide the decrees 
and orders of the District Court when rendered, and in other respects 
leaving him free to absent himself from the court's jurisdiction? The 
trustée contended, in accordance with the wording of the bond, that 
it was conditioned upon his remaining constantly within the jurisdic- 
tion. 

An examination of the practice of the English Court of Chancery, 
as set out in the decided cases and in accepted text-books, leads us to 
the conclusion that the bond should receive its grammatical construc- 
tion, and that it binds the bankrupt not to go into parts beyond the 
jurisdiction without leave of the court of bankruptcy. Musgrave v. 
Medex, 1 Mer. 49; Utten v. Utten, 1 Mer. 51; 2 Dan. Ch. Pr. (6th 
Am. Ed.) p. 1712. This rule has peculiar application to the case of a 
bankrupt who is required by the gênerai scheme of the bankruptcy act 
to be constantly on hand in order that he may assist the trustée in his 
administration of the estate. 

We hold the decree of the District Court erroneous and reverse it, 
because it sets out that the bankrupt's absence from Massachusetts 
was not a breach of the bond. We hold that this absence was a breach 
of the bond, but we recognize that weighiy .courts hâve held that, while 
a bond given to procure the release of one arrested under a writ of ne 
exeat regno difïers from an ordinary bail bond in requiring the con- 
stant présence of the principal within the jurisdiction, yet the chief ob- 
ject of the two obligations is the same, viz., to obtain security that the 
principal shall abide (not perform) any decree which the court may 
render against him. 14 Enc. PI. & Prac. p. 320. The pénal sum of the 
bond in the case at bar is already in the disposition of the District 
Court. In Harris v. Hardy, 3 Hill, 393, the Suprême Court of New 
York said: 

"If tbe défendant leave the state witbout permission, an order will be 
granted directing bis sureties to pay the money into court, or, in default 
tbereof, that a suit be brought upon the bond, The writ wlll be discharged, on 
paying into court the sum for which it is marked, and upon glving security 
to abide by the decree. The fund is under the eontrol of the Court of Chan- 
cery, and will be disposed of with due regard to the rights of ail parties 
concerned." 

The learned district judge seems to hâve found no évidence that the 
bankrupt had not always been ready to abide the decrees of the court 
of bankruptcy, although he had personally departed from the juris- 
diction. Acting either upon the analogy of a court of equity or of the 
power possessed by courts of the United States in actions at law, a 
court of bankruptcv has power to chancer a bond. Sun Printing & 
Publishing Association v. Moore, 183 U. S. 642, 662, 22 Sup. Ct. 240, 
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46 L. Ed. 366; 8 and 9 Wm. III, c. 11; Rev. St. § 961 (U. S. Comp. 
St. 1901, p. 699). It may well be that the District Court will refuse 
to enforce the liability of the surety upon this boird, and will relieve 
him from that liability, basing its action, not upon the want of a tech- 
nical breach of the bond, but on the broader ground that the resuit 
sought by the obligation has not yet failed. We are not required to 
pass upon thèse questions. The record is not fuU enough. Inasmuch 
as the decree contains a récital which we deem erroneous in law, we 
must reverse it ; but we do so with leave to the District Court to pro- 
ceed further in the tnatter in accordance with the rules of equity. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with directions to proceed in accordance with our 
opinion passed down the 13th day of August, 1908 ; and the petitioner 
recovers his costs in this court. 

NOTE. — The foUowing Is the opinion of Dodge, District Judge, on pétition 
to pay over monéy deposlted as bail for bankrupt: 

I>ODGE, District Judge. Upon a wrlt of ne exeat, Issued by this court on 
July 27, 1906, the bankrupt, as appears by the retum on the wrlt, was arrested 
and taken before an offlcer at Plttsfleld, In this district, duly qualifled to take 
bail in cases pendlng in any one of the United States courts. By order of that 
officer he was commltted to the Plttsfleld jail In default of bail. On the same 
day, however, a bond of recognizance was executed by the bankrupt as prin- 
cipal and one David Appel as surety in the sum of $2,500. The surety de- 
poslted $2,500 with the clerk of the court, agreeing that It should be held as 
bail or securlty for the performance of the bond. The bankrupt was then re- 
leased from custody. 

The présent pétition, flled by the trustée Aprll 29, 1907, allèges that the 
bankrupt has commltted varions breaches of this bond, and that demand has 
been made upon the surety. It asks that the amount deposlted may be ordered 
to be paid by the clerk to the trustée of the bankrupt's estate, to be dls- 
bursed by him as assets of the estate. 

The bond referred to was flled In court on July 30, 1906. It Is In the form 
of a recognizance taken before a United States commlssioner, Mr. Wood, of 
Plttsfleld, the offlcer referred to in the return upon the wrlt. The bankrupt 
and his surety acknowledge themselves to owe the United States of America 
$2,500, to be levled on their goods and chattels, lands and tenements, if de- 
fault be made in the condition expressed in the bond, whleh is that the bank- 
rupt "will not go or attempt to go Into parts beyond the jurisdiction of this 
court wlthout the leave of the court, or until the further order of the court, 
and then and there ablde the judgment of sald court, and not départ from said 
district wlthout leave." 

When the wrlt was Issued, a pétition was pendlng before the référée for an 
order dlrectlng the bankrupt to tum over to his trustée ^ certain property al- 
leged to hâve been concealed by him. The trustée, in his pétition for the 
issue of the wrlt, set forth the pendency of this proceeding, and represented 
that the bankrupt had removed his résidence from this district slnce the 
bankruptcy proceedlngs were begun, was about to remove hlmself from the 
jurisdiction of the court, and that such removal would "endanger the amount 
due" from him to the trustée. The wrlt was issued In order to prevent any 
obstruction of the proceedlngs before the référée then pendlng, or of such 
further proceedlngs as the trustée might Instltute for the enforcement of 
the referee's orders thereln, by the bankrupt's absence from the district. The 
bond was given in order to secure the bankrupt's présence in the district when- 
ever required for the purposes of any proceedlngs such as are above indlcated. 

Thereafter, on January 12, 1907, the référée made an order, on the péti- 
tion referred to, that the bankrupt pay over $6,000 to the trustée. The bank- 
rupt flled a pétition for revlew of this order. This was argued by both sldes 
before the court, and the referee's order was afllrmed March 12, 1907. It ap- 
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pears that the référée reissued his order on March 21, 1907, and agaln reissued 
It on April 2, 1907; but, the original order havlng been aflarmed, thèse reisr 
suances dld not add to or affect the bankrupt's duty of compl lance wlth It. 
He bas been bouud'to eomply wlth it'ever since March 12, 1907, and if he 
falled to do so it was for the trustée to hâve hlm summoned to show cause 
why he should not be adjudged in contempt 

If such a summons bad been issned, and service tbereof prevented or ob- 
structed by the bankrupt's absence f rom the district, or if he had left the dis- 
trict after service, instead of obeylng the summons, there would hâve been a 
breach of the condition of the bond, which might then bave been enforced 
against the surety or bis property. 

The trustée, however, bas never Instituted any proceedingswhatever against 
the bankrupt, based upon hls noncompliance wlth the order. The only 
breacbes of the bond which he uow asserts are that the' bankrupt bas as mat- 
ter of fact been outside this district slnce the bond was given without the 
leave of the court, and that he has not pald any of the money which the 
référée ordered blm to pay. The bankrupt, however, has at ail tlines been rep- 
resonted by counsel withln the district, he appeared In court at the hearing 
on this pétition, and he clalms (although this is deuied) that the trustée .as- 
sented to hls leaving the district on certain occasions when he admits havîng 
gone to New York. 

I do not thlnk that any breach of the bond has been shown which justifies 
the court in adjudglng the surety llable and orderlng bis deposit pald over to 
the trustée. I bave Indlcated above what seems to me the only construction 
which can properly be given to the condition upon default in which this money 
was to become due. I do not thlnk the bond can be regarded, in vlew of the 
circumstances under which It was given, as anything more than security for 
hls appearance before the court, when requlred, to ablde the judgment which 
upon such appearance the court might give. I cannot construe It as security 
for the payment of the amount which the référée might order the bankrupt 
to pay. See Grlswold v. Ilazard, 141 U. S. 260, 11 Sup. Ot 972, 35 L. Ed. 678 

The pétition must be denled. 



LEGG V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 5, 1908.) 

No. 224 (4,648). 

1. Cdstoms Dtjties — Classification — B^atiieb Boas— "Feathees • • • 

Deessed." 

Feather boas, made by strlnglng dressed feathers upon a cord, are sub- 
Ject to the classification of "feathers » • • dressed," etc., under TarlfC 
Act July 24, 1897, c. 11, § 1, Schedule N, par. 425, 30 Stat 191 (U. S. 
Comp. St. 1901, p. 1675), by vlrtue of section 7, 30 Stat. 205 (U. S. Comp. 
St. 1901, p. 1693), prescribing that unenumerated articles "shall be as- 
sessed at the highest rate at which the same would be chargeable if com- 
posed whoUy of the component material of chief value." 

2. Same— Peotest Against Assessmknt— Bueden of Impoeteb. 

Wbere an Importer challenges by légal proceedlngs the correctness of 
the assessment of duty by a collector of customs, the question to be de- 
dded is not whether the collector was wrong, but whether the Importer Is 
rlght ; the burden being on him to establlsh the correctness of hls con- 
tention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal by the importer from a décision of the Circuit Court 
(154 Fed. 858), afRrming a décision of the Board of General Apprais- 
ers (G. A. 6,467; T. D. 27,673), which sustained the action of the 
collector in assessing a duty of 50 per cent, ad valorem upon feather 
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boas, under the provisions of Tariff Act July 24, 1897, c. 11, § 1, 
Schedule N, par. 425, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1675), 
and section 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693). 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importer. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The feather boas in question are non-enu- 
merated articles, and are correctly described by the Board as foUows : 

"The boas in question are made up and ready for use as articles of wearing 
apparel, and therefore tiave passed beyond the stage of feathers 'dressed, 
oolored or otherwise advaneed or manufactured in any manner.' The évi- 
dence is that they are made by stringlng feathers upon a cord, and that the 
value of the cord used Is insignificant as compared with the value of the 
feathers," 

The collector classified the boas under the provisions of Tariff Act 
July 24, 1897, c. 11, § 1, Schedule N, par. 425, 30 Stat. 191 (U. S. 
Comp. St. 1901, p. 1675), and section 7 of the act 30 Stat. 205 (U. S. 
Comp. St. 1901, p. 1693). Paragraph 425 provides, so far as applicable 
to the présent controversy, as follows: 

"Feathers » * * dressed, colored, or otherwise advaneed or manufactur- 
ed in any manner, * • • flfty per eentum ad valorem." 

The applicable provisions of section 7 are : 

"That each and every imported article, not enumerated In this act, which 
is similar, either in material, quality, texture or the use to which it may be 
applied, to any article enumerated in this act as chargeable with duty, shall 
pay the same rate of duty which it levied on the enumerated article which it 
most resembles in any of the particulars before mentioned ; • • • and on 
articles not enumerated, manufactured of two or more materials, the duty 
shall be assessed at the highest rate at which the same would be chargeable 
If composed whoUy of the component material thereof of chief value." 

The importer insists that the boas are dutiable, under section 6 of 
the same act, which provides for a duty of 20 per eentum ad valorem 
on ail non-enumerated manufactured articles. 

The question for us is not whether the collector was wrong, but 
whether the importer was right, for upon him lies the burden of es- 
tablishing the proposition that the boas in question are neither enumer- 
ated nor provided for in the act except in the "catch ail" clause. If 
they be provided for, either directly or by similitude, the importer 
must fail. Arthur v. Fox, 108 U. S. 128, 2 Sup. Ct. 371, 27 L,. Ed. 
675; Hahn v. U. S., 100 Fed. 635, 40 C. C. A. 622. 

There can be no doubt that the boas are non-enumerated, that they 
are rnanufactured of feathers and cord, feathers being chief value, 
and that the feathers hâve been dressed or manufactured and advaneed 
from their crude state. The Board and the Circuit Court hâve united 
in holding that the provision of the similitude section, quoted above, 
is applicable for the reasons that the component material of chief 
value, and, in fact, of overwhelming value, is the feathers, the cord 
being used simply to hold the feathers together. It would seem from 
the testimony of the importer that though thèse boas hâve been coming 
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to this country for 10 or 12 years the classification has not before been 
contested. The counsel for the importer in an able and ingenious ar- 
gument has pointed out many alleged inconsistencies which he thinks 
will follow if the construction relied on by the government is pushed 
to its logical conclusion. 

It seems to us, however, that so far as the facts now before us are 
concerned the Board has properly applied the language of section 7. 
The appellant has, in fact, imported dressed feathers strung on a cord. 
It is true that in tarifï nomenclature they are converted by this process 
into articles of wearing apparel but their value is substantially the 
same, and if the identical feathers were unstrung and imported in 
that condition they would concededly pay a duty of 50 per centum ad 
valorem. If the importer's interprétation of the law be correct, the 
addition of the cord and of the labor necessary in stringing the feathers 
thereon enables them to escape with a duty of but 20 per centum. 
In other words, if the appellant should import two boxes, one contain- 
ing a quantity of dressed feathers and the other the same quantity 
strung on a cord, the former would pay 50 and the latter 20 per 
centum. 

We think that the Board and the Circuit Court were correct in hold- 
ing that the merchandise in question should be assessed at 50 per 
centum, that being the rate of duty upon the component material of 
chief value. 

The décision of the Circuit Court is affirmed. 



TOM WAH V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 3, 1908.) 

No. 268. 

ALIENS— ChINESE— PARTT to DEPOBrATION PEOCEEDINGS— COMPULSION TO Tes- 
TIFY. 

A Chlnese person against whom déportation proceedlngs are pendlng 
may be called as a wltness by the United States and compelled to answei 
questions relevant to the pending issue. 

Appeal f rom the District Court of the United States for the North • 
ern District of New York. 

On appeal from an order (160 Fed. 207) directing that the plain- 
tif? in error, Tom Wah, be confined in the jail of Franklin county, N. 
Y., until he expresses a willingness to answer various questions pro- 
pounded to him in proceedings before a United States commissioner, 
looking to his déportation to the empire of China. 

R. M. Moore, for appellant. 

Alford W. Cooley, Asst. Atty. Gen., and A. Warner Parker, Sp. 
Asst. Atty. Gen. for the United States. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The question involved may be stated briefly as 
foUows: Can a Chinese person, against whom déportation proceed- 
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ings are pending, be called as a witness by the United States and 
compelled to answer questions relevant to the pending issue? That 
this question must be answered in the affirmative is sustained by a de- 
cided prépondérance of authority. 

The District Judge has stated the facts and has cited the principal 
authorities establishing the right and power of the District Court to 
punish for contempt a witness who refuses to answer in circumstan- 
ces similar to those shown by this record. Since the décision of the 
Suprême Court, followed by the Circuit Court of Appeals of several 
of the circuits, that the proceeding to déport is civil, and not criminal, 
in its nature, the principal argument for sustaining the refusai to an- 
swer has been removed. We deem it unnecessary to add to the dis- 
cussion found in the opinion below. 

The order is affirmed. 



CARRIERE & SON v. UNITED STATES. 

(Circuit Court, W. D. Mlehlgan, N. I>. AprU, 190a) 

No. 460 (1,459). 

1. CUSTOMS DXTTIES— Appeal fbom Genbbal Appbaisebs— Timeliness— Jubis- 

DICTION OF CiBCUIT COUST. 

Customs Administrative Act June 10, 1890, C. 407, § 15, 26 Stat. 138 
(TJ. S. Comp. St. 1901, p. 1933), provldlng that applications for revlew of 
décisions of the Board of General Appraisers should be flled "wlthin 80 
days next after such décision, and not afterwards," Is mandatory ; and a 
delay of 1 day beyond the period prescribed Is as fatal as a longer perlod. 
An application filed after 30 days must be dismlssed for want of juris- 
dictlon. 

2. CouETS— Teiai>-Waiveb of Jubisdictional Defect— Tbial on MEBira. 

To go to trial upon the merlts does not hare the effect of walving the 
jurlsdictlon of the court 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Hill & Smith (William S. Hill, of counsel), for importera. 
George G. Covell, U. S. Atty. 

KNAPPEN, District Judge. The décision of the Board of United 
States General Appraisers, a review of which is hère asked, was made 
July 14, 1899. The application for its review was filed with the clerk of 
this court August 14, 1899. A motion to dismiss the application is made 
by the district attorney on behalf of the United States, upon the 
ground that it was not made within the period limited by statute there- 
for. If this application were one addressed to the discrétion of the 
court I should be loth to exercise it in favor of such dismissal, com- 
ing, as it does, upon final hearing of the case, and raised, as it is, only 
by brief of counsel. If, however, the failure to apply for a review 
within the statutory period is jurisdictional, no case for the exercise 
of discrétion is presented. 
163 F.— 64 
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I have not had the benefit of the views of counsel for appellants, 
as no notice has been taken by them of the motion to dismiss contained 
in the brief of the district attorney, which motion cited the statute 
under which it was claimed the application for review came too late. 
The statute under which the review is asked provides: 

"ïhat if the owner, Importer, consignée, or agent of any imported merelian- 
dlse, or the collector, or the Secretary of the Treasury, shall be dissatisfled 
witli the décision of the Board of General Appraisers, • * * they or either 
of them, may within thirty days next after such décision, and not afterwards, 
apply to the circuit court of the United States within the district in which the 
matter arises, for a review of the questions of law and fact involved in such dé- 
cision. Such application shall be made by flling in the office of the clerk of 
said circuit court a concise statement of the errors of law and fact complained 
of." Act June 10, 1890, c. 407, S 15, 26 Stat. 138 (U. S. Comp. St. 1901, p. 1933). 

July has 31 days. The 30-day period had tlius elapsed when the 
application for review was made. An application on the 31st day 
after the décision was not in time. See, by analogy, as to computa- 
tion of time, United States v. Wyman & Co., 156 Fed. 97, 99, 84 C. 
C. A. 123, which involved the 10-day limitation for appeal to the 
Board of General Appraisers from the décision of the collector. The 
application for review was not made until the filing in this court of 
the statement of errors and fact complained of. The statutory provi- 
sion is express that the application shall be made by filing the state- 
ment in the office of the clerk of the court. The statutes, both in 
respect to writs of error and appeals in equity, have been strictly con- 
strued. Wauton v. De Wolf, 143 U. S. 138, 12 Sup. Ct. 173, 35 L. 
Ed. 965 ; Brooks v. Norris, 11 How. 204, 13 L. Ed. 665 ; Scarborough 
V. Pargoud, 108 U. S. 567, 2 Sup. Ct. 877, 27 L. Ed. 824; Crédit 
Companv v. Arkansas, etc., Railwav Company, 128 U. S. 258, 9 Sup. 
Ct. 107, '32 L. Ed. 448; Kentucky Coal, etc., Company v. Howes, 153 
Fed. 163, 82 C. C. A. 337. 

This statute is mandatory and its observance is essential to the con- 
ferring of jurisdiction upon this court. The dismissal of appeals and 
writs of error because not taken within the period limited by statute is 
expressly based upon a lack of jurisdiction in the appellate court. 
Scarborough v. Pargoud, supra; Union Pacific Railroad Company v. 
Colorado Eastern Railway Company, 54 Fed. 22, 4 C. C. A. 161; 
Fayolle v. Texas & Pacific Railway Companv, 124 U. S. 519, 8 Sup. 
Ct. 588, 31 E. Ed. 533 ; Old Nick Williams Company v. United States, 
152 Fed. 925, 82 C. C. A. 73; United States v. Baxter, 51 Fed. 624, 
2 C. C. A. 410. 

The -SO-day limitation for appeals in bankruptcy, from the Circuit 
Court of Appeals to the United States Suprême Court, has been like- 
wise held mandatory (Conboy v. First National Bank, 203 U. S. 141, 
27 Sup. Ct. 50, 51 L. Ed. 188), as has also the 10-day provision before 
referred to for appeals from the décision of the collector to the Board 
of General Appraisers (In re Guggenheim Smelting Company, 112 
Fed. 517, 521, 50 C. C. A. 374; United States v. Wyman & Co., supra). 
A delay of 1 day beyond the statutory period is thns as fatal as a long- 
er period. See, by way of illustration, Lutcher v. United States, 157 
U. S. 427, 15 Sup. Ct. 718, 39 E. Ed. 759 ; Cincinnati Safe & Lock 



IN EE AtJGUSTA POTTERT OO. 1011 

Company v. Grand Rapids Deposit Company, 146 U. S. 54, 13 Sup. 
Ct. 13, 36 L. Ed. 885 ; United States v. Wyman & Co., supra. So 
strictly is the limitation of time enforced, as applied to statutory re- 
quirernents, that an order allowing an appeal, or an order approving a 
bond or extending the time to settle a bill of exceptions, does not ex- 
tend the statutory time for appeal or writ of error. Lutcher v. United 
States, supra ; Kentucky Coal, etc., Company v. Howes, supra. • 

Going to trial upon the merits does not hâve the effect to waive the 
lack of jurisdiction. In Stevens v. Clark, 63 Fed. 321, 10 C. C. A. 379, 
it was held that by going to trial upon the merits an appellee could 
not waive lack of jurisdiction resulting from failure to take a proper 
appeal within the prescribed time. In Brooks v. Norris, supra, it was 
said : 

"Tlie bar arising from lapse of time is apparent on the record, and the de- 
fendant may talje advantage of it by a motion to quash or dismiss the writ." 

See, also, Farrar v. Churchill, 135 U. S. 609, 612, 10 Sup. Ct. 7'71, 
34 L. Ed. 246. 

In Crédit Company v. Arkansas Railway Company, supra, and in 
Edmonson v. Bloomshire, 74 U. S. 306, 19 L. Ed. 91, the question of 
jurisdiction was raised by the court upon its own motion and upon 
hearing on the merits. In Davies v. Miller, 130 U. S. 284, 9 Sup. 
Ct. 560, 32 L. Ed. 932, which was an action against a collector to 
recover back duties, the question whether the protest was fîled in time 
was permitted to be raised on the trial. In Re Guggenheim Smelting 
Company, supra, the appeal was from the action of the Board of Ap- 
praisers, sustaining the levying of the duties. The judgment below 
was afïirmed on the ground that the 10-day limitation period provided 
by section 14 of the act in question could not be waived by the col- 
lecter. In United States v. Wyman & Co., supra, the collector had re- 
fused to receive the protest as too late. It was presented to the ap- 
praisers, who, "after hearing, * * * sustained the décision of the 
surveyor." The Circuit Court heard the évidence and sustained the 
appeal of the importer. The décision was reversed by reason of the 
failure of the importer to protest in time. 

In my opinion the application for review must be dismissed for lack 
of jurisdiction to enter tain it. 



In re AUGUSTA POTTERT CO. 
(District Court, N. D. West Virginia. September 15, 1908.) 

BANKEUPTCY— RiGHT TO DiVIDBND— COLLATEEAL OONTBOVEESY BeTVVEEN CEED- 
ITORS. 

The trustée In bankruptcy of a manufacturlng corporation sold Its 
plant to an agent, acting for a banlc of which he was eashier and certain 
other banlis, ail of which were creditors. The sale was reported as for 
cash, and was so confirmed ; but in faet the trustée accepted pass books 
from the banks contalning crédits for their respective shares of the pur- 
chase money. The eashier of one of sueh banks acted in the matter 
witbout authority, and U afterward removed him and repudiated the 
transaction. A dividend havlng been ordered, the trustée refused to pay 
such bank, because of its refusai to accept a certain check drawn on it- 
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8el(. Held, that Buch controversy was one wholly between the purchaser, 
who had not In fact pald ail the purchase money, and such bank, vvhicb 
It was not wlthin the jurisdlction or province of the court of bankruptcy 
to détermine, but that the bank as a créditer was entitled to an order 
requiring the trustée to pay its dividend. 

In Bankruptcy. On pétition of the Exchang-e Bank of Mannington. 

Showalter & White, for petitioner. 
C. A. Snodgrass, for respondent Furbee. 

C. A. Snodgrass, W. S. Meredith, and h. S. Schwenck, for re- 
spondent First Nat. Bank of Mannington. 

DAYTON, District Judge. The administration of this bankrupt 
corporation's estate has been difficult and protracted. It has been twice 
before the Circuit Court of Appeals. See Morgan v. First Nat. Bank, 
145 Fed. 466, 76 C. C. A. 236 ; Morgan v. Benedum, 157 Fed. 233, 
84 C. C. A. 675. The questions now to be determined grow out of 
the following facts: 

Morgan, the trustée, sold the pottery plant under order of the réf- 
érée for $38,000 to Furbee, actmg as agent for the First National Bank 
of Mannington, the Bank of Mannington, the Home Gas Company, 
and, it is claimed, the Exchange Bank of Mannington; but the latter 
dénies that it was party to, or in any way concurred in, the purchase. 
This sale was made on September 22, 1904. By the terms of the order 
it was. to be sold for one-fourth cash and the residue upon 6, 12, and 
18 months' crédit. Morgan reported this sale as having been made to 
Furbee for cash, the purchaser electing so to pay, and it was duly con- 
firmed, and Morgan, trustée, by deed conveyed the property to Fur- 
bee, the purchaser. My predecessor and the référée overlooked at the 
time the requirement of the bankrupt act, and did not direct the trus- 
tée to deposit the fund arising from the sale in an authorized bank. 
The three banks, the gas company, and Furbee were ail holders of the 
bonds of the bankrupt, and a controversy arose as to the lien claimed 
for thèse bonds, which was very spirited and occasioned the first ap- 
peal to the Circuit Court of Appeals. Finally, on January 22, 1908, 
an order was entered by the référée directing payment of 43.73 per 
cent, of the debts in accordance with a dividend sheet then made. 
Among the creditors so directed to be paid this percentage were the 
Exchange Bank on its debt of $5,274.17, the First National Bank on 
its debt of $18,402.50, and Furbee on his debt of $1,539.61. The trus- 
tée has complied with this order, and paid ail other creditors the re- 
quired percentage of their debts, except thèse three ; and to enforce 
collection of such payment to it the Exchange Bank has filed this péti- 
tion. The trustée, the First National Bank, and Furbee hâve ail an- 
swered this pétition, and the reasons why the trustée refuses to pay are 
substantially thèse : 

Furbee was at the time of the purchase of the plant by him, and still 
is, cashier of the First National Bank. At that time one JoUifïe was 
cashier of the Exchange Bank, but is no longer so. The three banks 
at Mannington, the First National, the Exchange, and the Bank of 
Mannington, it seems, were anxious to secure the deposit with them 
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of the funds arising from this sale by Morgan, the trustée. Instead, 
therefore, of paying the purchase money in cash, Furbee secured to be 
issued to Morgan by the First National Bank a pass book showing a 
deposit there in his favor of $4,750, by the Bank of Mannington a like 
pass book showing a deposit to his crédit of $3,562, and by JoUifife, 
cashier of the Exchange Bank, a like pass book showing a deposit in 
that bank to his crédit of $1,187.60. Thèse three sums aggregated the 
cash payment of $9,500 required; and some days after in thèse pass 
books were entered additional crédits to Morgan of $14,331.25 in that 
of the First National, of $10,740.93 in that of the Bank of Manning- 
ton, and of $3,580.32 in that of the Exchange Bank, which last three 
sums aggregated the balance of the purchase money. The issuance 
of this deposit book, it is claimed by the Exchange Bank, was done by 
Jollifife, its then cashier, without authority, and it is admitted that at 
the time no such deposits were in fact made. Some time after this 
Furbee sold the plant to the Homewood Pottery Company for $38,- 
142.50, and thereupon paid by his personal check to the First Na- 
tional Bank $19,071.25 to cover the deposit crédit giveri by that bank 
to Morgan, to the Bank of Mannington by check for a like purpose 
$14,303.43, and sought to pay to the Exchange Bank by sending to it 
a check drawn by one Clayton on said Exchange Bank for $3,775 and 
his Personal check for $993.82, the balance necessary to cover the 
$4,767.82 deposit crédit which Jollifife, its cashier, had extended by the 
pass book to Morgan. The Exchange Bank refused to accept this 
settlement, and several times returned the checks. They were sent 
back and forth, until the teller of the First National Bank, by direction 
of Furbee, took them over and left them at the Exchange Bank. 

The trouble ail turns around the Clayton check for $3,775. This 
check was executed under thèse circumstances : Schwenck, trustée for 
the Southern Tannin g Company, bankrupt, sold the plant of that Com- 
pany to Clayton. Jollifife, the Exchange Bank's then cashier, was per- 
sonally interested with Clayton in this purchase, and had agreed to 
furnish at least a part of the purchase money. Clayton, without in 
fact having funds there, drew this check on the Exchange Bank and 
tendered it to Schwenck in payment or part payment of the purchase 
price of the tanning plant. Schwenck refused to accept the check un- 
less the First National Bank, wherein he had been directed by this 
court to deposit the fund, would take it as cash and give him a deposit 
crédit as trustée. Thereupon Furbee, the First National Bank's cash- 
ier, Schwenck, and Clayton went to the Exchange Bank, saw Jollifife, 
who told Furbee to take the check and send it in to the Exchange Bank 
in the regular course of next day's business and it would be paid. It 
was so sent in, and, as I hâve said, returned several times and refused. 
Jollifife some time after was removed as cashier of the Exchange Bank, 
and Showalter became his successor. In October, 1906, this court di- 
rected Morgan, trustée, to deposit ail funds due to the cause in the 
First National Bank of Grafton, and ail sums hâve been adjusted and 
paid to the trustée, except the $3,775. 

It is clear, it seems to me, that the real controversy hère is between 
the First National Bank and the Exchange Bank, as to whether the 
latter, under the circumstances, is liable to the former for the $3,775 
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Clayton check ; and it seems very clear, also, that in the settlement of 
this question this court of bankruptcy, with its limited jurisdiction, can 
hâve nothing to do. It is beyond question that Furbee, in purchasing 
the pottery plant, was acting as agent for the First National Bank, 
the Bank of Mannington, and the Home Gas Company. The proof 
wholly fails to show that the Exchange Bank had any interest or con- 
cern in the purchase, or that Furbee was authorized by it to act as its 
agent in the matter. It is clear that Furbee did not comply with the 
terms of the sale and pay cash, and that Morgan, the trustée, had no 
right, as such, to receive anything else than cash from Furbee, the pur- 
chaser. When he did so it was upon his own personal responsibility. 
Jolliffe, cashier, had no more légal right and authority to give Morgan 
crédit for a deposit in the Exchange Bank, which was in fact not made, 
than he would hâve had to walk oflf with a like amount of his bank's 
money; and Furbee, who secured him to do so, cannot for a moment 
set up, as against Morgan's claim upon him for a balance of unpaid 
purchase money, such illégal conduct on the part of Jolliffe in wihich 
he (Furbee) pàrticipated. Nor can this bank, for whom in its answer 
it admits Furbee was acting as agent in the purchase, by reason of this 
illégal conduct of Jolliffe, so pàrticipated in by its agent, make Morgan 
and this court the means of collecting its disputed debt against the 
Exchange Bank. 

Morgan, it is true, by reason of his having accepted Furbee's pass 
bocks as money and reporting the sale as a cash one, is estopped from 
now denying payment to him so far as creditors are concemed, and this' 
court can only go to the extent of enforcing the decree heretofore 
entered, requiring him to pay to the Exchange Bank 43.73 per cent, 
of its debt; but no reason is apparent why he should not so pay with 
funds in his hands due to either Furbee, the agent, or the First Na- 
tional Bank, the admitted principal, who hâve not in fact paid to him 
the purchase price by $3,775. And this can in no way interfère with 
or impede the right of the First National Bank to sue, in a court hav- 
ing jurisdiction, which this one has not, the Exchange Bank upon its 
demand growing out of the Clayton check, if it desires to do so. 



UNITED STATES v. MITOHELIi. 

(Circuit Court, D. Oregon. September 2, 1908.) 

No. 2,902. 

1. Fines— EsTÉCT of Death of Défendant. 

The purpose of a fine imposed In a crlmlnal case ts the punlshment of 
the défendant personally for the offense of which he has been convicted, 
and, while the fédéral sta tûtes provide for the collection of a fine by exé- 
cution as In case of civil Judgments, there is no provision making it a debt, 
and, where a défendant upon whom a fine has been Imposed by a fédéral 
court dies before the fine has been pald or collected, the cause abates, and 
the fine cannot be collected from hia estate. 
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2. WoBDs AND Phbases— "Fine." 

A fine Is a pecuniary punishment Imposed by a lawful tribunal upon a 
person convicted of crime or misdemeanor. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
2811-2813.] 

S. Same— "Impkisonment." 

Imprlsonment, in its gênerai sensé, is the restraint of one's liberty. As 
a punishment it is a restraint by judgment of a court or lawful tribunal, 
and is personal to the accused. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 
3445-3447.] 

John McCourt, U. S. Atty. 

Bauer & Greene, for D. M. Dunne, administrator of the estate of 
John H. Mitchell, deceased. 

WOIvVERTON, District Judge. On July 25, 1905, the late Senator 
John H. Mitchell was sentenced by this court to a term of imprlson- 
ment and to pay a fine of $1,000 for a violation of section 1782, Rev. 
St. U. S. (U. S. Comp. St. 1901, p. 1212). The cause was taken to 
the Suprême Court on writ of error, and while pending the défendant 
died. Thereupon, upon the suggestion of counsel for défendant, the 
court dismissed the writ without further hearing or proceedings had. 
Subsequently the government, through the district attorney,.presented 
a claim to the administrator of the estate of deceased for the amount 
of the fine with accrued interest, and the administrator now appears 
by motion in this court to hâve the entire proceeding against the de- 
ceased abated, and the fine canceled. 

The sole question for considération is whether the cause abated by 
the decease of the défendant, so that the government is not now en- 
titled to receive or recover the fine imposed from the deceased's estate. 
Undoubtedly an appeal or writ of error to a higher court is abated 
by the death of the défendant in a criminal cause ; and this because 
no further proceedings can be had against a dead person. He cannot 
appear, either in person or by counsel ; nor can he be required to obey 
the orders and judgments of the court touching his person. State v. 
Martin, 30 Or. 108, 47 Pac. 196 ; O'Sullivan v. People, Ui 111. 604, 
32 N. E. 192, 20 L. R. A. 143 ; Overland C. M. Co. v. People, 32 Colo. 
263, 75 Pac. 924, 105 Am. St. Rep. 74; Herrington v. State, 53 Ga. 
552. Upon the other hand, a cause taken to an appellate tribunal by 
writ of error leaves the judgment of the lower court for the time being 
undisturbed and still in force. This has been distinctly determined 
by the Suprême Court m Railway Co. v. Twombly, 100 U. S. 78, 25 L. 
Ed. 550. The court there says : 

"A writ of error to this court does not vacate the judgment below. That 
continues in force until reversed, which is only done when errors are found 
In the record on whlch it rests, and which were committed prevlous to its ren- 
ditlon." 

See, also, to the same purpose Sharon v. Hill (C. C.) 26 Fed. 337; 
In re Kirby (D. C.) 84 Fed. 606. 

Ordinarily, therefore, the abatement or dismissal of the appeal or 
writ of error for any cause will leave the judgment below as it was 
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prior to the removal of the cause to the higher court; that is, in full 
force and effect. But that does not suffice to dispose of the présent 
controversy. The question cornes back to an inquiry as to the effect 
of the death of the défendant upon the judgment rendered in his life 
time imposing a fine as a punishment. The law affords certain remé- 
dies or process for en forcing a criminal judgment. Thèse are to be 
sought for by a reading together of the fédéral and state statute's 
relating to the subject. By section 1041 of thé Revised Statutes of 
the United States (U. S. Comp. St. 1901, p. 724) it is provided that: 

"In ail criminal or pénal causes in whlch judgment or sentence has been or 
shall be rendered, imposing the payment of a fine or penalty, whether alone or 
wlth any other klnd of punishment, the sald judgment, so far as the fine or 
penalty Is concerned, may be enforced by exécution against the property of the 
défendant in like manner as judgments In civil cases are enforced: Provided, 
That where the judgment directs that the défendant shall be imprlsoned untll 
the fine or penalty imposed is paid, the issue of exécution on the judgment shall 
not operate to discharge the défendant from imprisonment until the amount 
of the judgment is coUected or othervvlse paid." 

Under the state statutes the state is accorded a lien from the time 
of the commission or attempt to commit a felony upon ail the prop- 
erty of the défendant, for the purpose of satisfying any judgment 
which may be given and rendered against him for any fine on account 
thereof, or for costs and disbursements of the proceeding. Section 
2168, B. & C. Comp. Provision is then made, if the judgment be that 
the défendant pay money, either as a fine or costs and disbursements, 
or both, for its docketing and enforcement, in manner as provided by 
the Code of Civil Procédure. Sections 1445, 1459, B. & C. Comp. 
So that, reading the statutes of the two jurisdictions in pari materia, 
we find that a judgment imposing a fine in the fédéral court is to be 
enforced in like manner as a judgment in a civil action in the state 
court. Thèse statutes do not define or détermine the nature or effect 
of the judgment rendered. They afford merely a remedy, or definite 
process whereby it may be regularly enforced, so that in point of 
relevancy they do not aid us greatly in solving the direct issue before 
us. 

If we could know the real nature of the judgment involved hère, 
we would then be enlightened. "A fine is a pecuniary punishment im- 
posed by a lawful tribunal upon a person convicted of crime or misde- 
meanor." This is the définition of the term "fine" as given by Bouvier, 
and adopted by 19 Cyc. p. 544. Imprisonment, in its gênerai sensé, 
is the restraint of one's liberty. As a punishment it is a restraint by 
judgment of a court or lawful tribunal, and is personal to the accused. 
It is a thing self-evident, therefore, that the death of a person upon 
whom such a judgment is imposed would put an end to an infliction 
or enforcement of the punishment. A fine being a pecuniary punish- 
ment imposed upon the person, it would seem that a like resuit would 
follow. If the accused should die before the punishment was in reality 
enforced or inflicted, he could not be pecuniarily mulcted or punished 
in person after he had ceased to exist In passing judgment, whether 
of imprisonment or fine, it is the purpose of the court and the law that 
the accused be personally punished for the amendment of his life 
and of his deportment in the future, and to deter others from com- 
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mitting like offenses. If it be a personal infliction at the time of pass- 
ing judgment, when, after judgment, does it cease to be personal? 
Does it cease at the time of docketing, or at the time of the issuance 
and service of the exécution, or of making the writ, or at any time ? 
The answer is plainly that by no act in the enforcement of the judg- 
ment does it lose its original character as a personal infliction of pun- 
ishment. If the fine is made out of his property, then as to that he is 
punished ; but, if made out of the property that has descended to his 
heirs, or devised to his legatees, then it would seem he is not punished, 
for his day of temporal punishment has passed. It is, perhaps, within 
the power of Congress to constitute a fine a debt due from the accused, 
in the same relation as an ordinary debt, so that his estate, in case of 
his death, would be beholden for its payment. But this it has not done, 
nor attempted to do. It has provided merely a process for the en- 
forcement of the fine as a fine, but not as a debt. I am of the view, 
therefore, that, by the death of Senator Mitchell, the cause abated en- 
tirely, so that no enforcement of the payment of the fine imposed can 
be made out of his estate. This conclusion is supported by United 
States V. Pomeroy (C. C.) 153 Fed. 279, the only case fairly in point 
to which my attention has been called. In speaking to the question 
in that case the court says : 

"It [the fine] was imposed as a punishment of the défendant for his offense. 
If, whlle he llved, It had been collected, he would hâve been punished by the 
deprivatlon of that amount from his estate; but, upon his death, there Is no 
Justice in punlshlng his famlly for his offense." 

As opposed to this view, Whitley v. Murphy, 5 Or. 338, 20 Am. 
Rep. 741, is cited and relied upon. There is involved in this case, how- 
ever, the costs and disbursements of the cause only, not the fine ; and 
I am not sure that the décision would hâve been the same if both had 
been the subject of the controversy. In the later case of State v. Mar- 
tin, supra, it would seem that the court was of the opinion consonant 
with the view I hâve hère adopted, for Mr. Justice Bean says in speak- 
ing for the court : 

"But in a crimlnal action, the sole purpose of the proceedlng being to pimlsh 
the défendant In person, the action must necessarily abate upon his dèath." 

It. may be that the remark was unnecessary to a décision of the 
cause, but it indicates the trend of thought in relation to the subject, 
and, being the utterance of so eminent a jurist, is worthy of much 
weight. 

The judgment of the court will be that the entire cause is abated, 
and that the fine imposed is not a subsisting claim or demand against 
the estate of the deceased. 
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ALLEN V. LUKE et al. 

(Circuit Court, D. Massachusetts. July 27, 1908.) 

No. 194 (Old No. 2,135). 

1. Banks and Bankino — Liabiutt oï Dibectoes of National Bank— Suit 

ON Behalf dp Stockholdees. 

A loss resultlng to a national bank from bad loans, whlch were net 
repald, cannot be sald to bave been caused by a violation of lavY by the 
directors In faîling to keep on band the légal reserve requlred by Bev. 
St. 8 5191 (U. S. Comp. St. 1901, p. 3486). 

fEd. Note. — Personal llability of directors of banks, see notes to Robin- 
son V. Hall, 12 C. C. A. 680 ; Warner v. Penoyer, 33 C. C. A. 230.] 

2. SaMB— PLEADING— SUFFICIENCY OF BiLL. , 

A blll on behalf of the stockholders of a national bank to charge the 
directors wlth llability for losses alleged to hâve been due to their nég- 
ligence or mlsconduct held to set out the détails of the several transac- 
tions relied on wlth sufflclent fullness. 

8. S AME. 

In such a blll, charging the making of Illégal loans by défendants as 
directors, It is not neecssary to allège a formai vote of défendants authorlz- 
Ing or approving such loans. 

4. Same— Oommon-Law Liabilitt of Directobs. 

The provisions of the national bnnking act defining the duties of the 
directors of such banks do not relieve thenj from their common-law lla- 
bility for a failure to diligently and honestly discharge their trust. 

5. Abatement and Revival— Death or Partt— Suevival of Cause of Action 

— Joindee of Défendants. 

A cause of action agalnst a dlrector of a national bank to recover for 
money lost to the bank through his négligence or misconduet survives 
against his executors, and they may be joined as défendants wlth the 
survivlng directors In an action thereon. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 1, Abatement and 
Revival, §§ 322-329.] 

In Equity. On demurrer to amended bill. 

Wamer, Warner, & Stackpole, for plaintiff. 

Chas. T. Gallagher and Horace G. Allen, for défendant Charles H. 
Allen. 

Gaston, Snow & Saltonstall and Tower, Talbot, Hiler & Pillsbury, 
for défendants Weeks and others. 

Herbert L. Harding, for défendant Richardson. 

Hurlburt, Jones & Cabot, for défendant Loring. 

Ropes, Gray & Gorham, for défendants Luke and others. 

Richard D. Ware, for défendant Mason. 

LOWELL, Circuit Judge. The receiver of a national bank brought 
a bill in equity against certain of its former directors to recover money 
lost to the bank through their alleged misconduet. The défendants de- 
murred to the bill, and the demurrers were sustained. 141 Fed. 
694. The complainant thereafter amended his bill. The creditors 
of the bank hâve been paid in full, and the stockholders' agent has 
been admitted to thèse proceedings as party complainant, instead of 
the receiver. The amended bill allèges that the défendants are liable : 

A. For violations of the banking act: (1) In respect of unpaid 
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loans made while the bank's reserve was too low (Rev. St. § 5191 
[U. S. Comp. St. 1901, p. 3486]); (2) in respect of unpaid loans 
made in excess of the 10 per cent, limit (section 5200) ; and (3) in 
respect of unpaid loans made upon real estate (section 5137). The 
prayer for a return of dividends iUegally paid, which was made by 
the receiver in the original bill, is now dropped by the new complain- 
ant, the stockholders' agent. 

The bill further allèges that the défendants are liable: 

B. For breach of their duties as directors at common law and in 
equity: (1) In respect of unpaid loans made negligently; (3) in re- 
spect of unpaid loans made by dishonest or incompétent agents put in 
office by the défendants; and (3) in respect of unpaid loans made after 
the liquidation of the bank had been improperly prevented by the de- 
fendants' misconduct in continuing a losing business. 

The défendants hâve severally demurred to the amended bill. Their 
demurrers are alike in some respects, and in some respects are différ- 
ent. Including necessary répétitions, the grounds of demurrer alleg- 
ed are inevitably numerous. They may be classified as follows: 

First. That the bill is multifarious, by reason of the improper join- 
der of parties and of causes of action. This contention was decided 
against the défendants in the opinion already rendered. 

Second. That the causal connection between the défendants' al- 
leged violation of the banking act and the losses sustained by the bank 
is not made to appear sufficiently. In this respect, the allégations 
appear to be sufficient, except as to A (1) the unpaid loans charged 
to hâve been made while the reserve was too low. The object of Rev. 
St. § 5191 is to insure the constant présence of a cash reserve. If this 
were depleted below the statutory Hmit, the bank might suffer loss 
for want of cash on hand, and for such a loss, if one occurred, the de- 
fendants might be liable, although the loans made while the reserve 
was below the limit were paid at maturity. This provision of the 
statute was not intended to protect the bank against bad loans, and 
a loss arising from their nonpayment cannot fairly be said to be caus- 
ed by the directors' violation of law. Moreover, the bill hère goes on 
to allège that the statutory reserve was replenished after the bad loans 
were made, and before the bank went into the receiver's hands. In 
this respect the demurrers are sustained. 

Third. That the bill and the accompanying schedules fail to dis- 
tinguish between new loans and renewals. Except in section 5191, 
the statute makes no distinction between new loans and renewals, 
and the défendants hâve already been exonerated from liability under 
section 5191. 

Fourth. That the words uscd in the bill to descçibe the alleged 
action of the défendants, viz., "participate," "approve," "permit," and 
the like, are not sufEciently explicit; that they do not sufficiently 
describe the physical acts alleged to hâve been committed by the de- 
fendants and upon which the complainant relies. In this respect the 
court held the earlier bill demurrable, but upon careful examination 
of the bill as amended its language appears to be as concrète, explic- 
it, and descriptive as is reasonably possible. There are superfluities 
in the bill. Thus, on page 41, the bill allèges that the Mason & Ham- 
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lin Company "was insolvent at least as early as May 1, 1900, as the 
défendant directors and the deceased director represented well knew; 
that an examination of the affairs of the said company at any time 
after the said May 1, 1900, would hâve disclosed such insolvent con- 
dition." What is the purpose of the latter allégation is not obvions. 
If the défendants had knovvledge of the company's insolvency, it is 
superfluous to allège their opportunity of obtaining krowledge; but 
the latter allégation is not in the alternative, nor does it qualify the 
former, as the défendants suggest, and so it may be disregarded. 
Again, the défendants are in error when they say that the bill must 
allège their vote to make the loans in question. The act of voting 
may be conclusive évidence of a violation of the statute, but it is not 
the only possible évidence. If défendants, sitting about the direct- 
ors' table, informally agrée that the bank's money shall be loaned il- 
legally, they are none the less liable for the conséquences of the loan 
because they do not respond viva voce when the presiding officer puts 
the question to vote. To hold otherwise would make the law pro- 
hibit a formality while permitting the illégal employment of the bank's 
money. It is to be borne in mind that the bill is not called upon to 
State évidence at length, but only the conclusions of fact which the 
évidence tends to establish. In the case of Price v. Coleman (C. C.) 
21 Fed. 357, I find nothing in conflict with the décision thus reached. 

Fifth. As to B, that the statutory liability is exclusive, and that 
neither at common law nor in equity does any liability rest upon the 
directors for the results of their négligence. For this proposition, 
the . défendants rely chiefly upon Yates v. Jones Nat. Bank, 306 U. 
S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1003; but that case is décisive 
against the défendants. "Mark the contrast between the gênerai 
common-law duty to 'diligently and honestly administer the affairs 
of the association' and the distinct emphasis embodied in the prom- 
ise not to 'knowingly violate, or willingly permit to be violated, any 
of the provisions of this title.' In other words, as the statute does 
not relieve the directors from the common-law duty to be honest and 
diligent, the oath exacted responds to such requirements. But as, 
on the other hand, the statute imposes certain express duties and makes 
a knowing violation of such commands the test of civil hability, the 
oath in this regard also conforms to the requirements of the statute 
by the promise not to 'knowingly violate, or willingly permit to be 
violated, any of the provisions of this title.' " 306 U. S. 178, 37 Sup. 
Ct. 645 (51 L. Ed. 1003). 

Sixth. As to A, that the allégations of the défendants' knowledge 
of and participation in the offenses against the banking act are not 
as definite as required by the act and by the Yates Case. This con- 
tention is ansvi'ered by the opinion expressed under the third heading. 

Seventh. That, even if the directors of a national bank may be li- 
able for a breach of the ordinary duties of a director, yet the alléga- 
tions of the bill charging this breach are not sufficiently spécifie. 
This objection also is dealt with under the third heading. 

Eighth. As to one défendant who died before the bill was fîled; 
that the action did not survive. The weight of authority is other- 
wise. Boyd V. Schneider, 131 Fed. 223, 65 C. C. A. 309; Stephens 
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V. Overstolz (C. C.) 43 Fed. 465; Warren v. Para Rubber Shoe Ce, 
166 Mass. 97, 44 N. E. 112. 

Ninth. That his executors are improperly joined with the other 
défendants; that an exécution cannot issue de bonis testatoris as 
against one défendant and de bonis propriis as against another. On 
this point I follow Von Arnim v. Am. Tube Works, 188 Mass. 515, 74 
N. E. 680. 

Demurrers sustained as to prayer for reimbursement for loss on loans 
made while the reserve was depleted ; otherwise overruled ; answers to 
be filed on or before August 27, 1908. 
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CHOW CHOK V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. June 8, 1908.) No. 272. Appeal from the Circuit Court of the United 
States for the Northern District of New York. R. M. Moore, for petitloner. 
Alford "W. Cooley, Asst. Atty. Gen., for the United States. Before COXE, 
WARD, and NOYES, Circuit Judges. 

PER CURIAM. Order affirmed, upon the opinion of the District Judge. 161 
Fed. 627. 



In re DUNLOP. (Circuit Court of Appeals, Eighth Circuit. October 31, 
1907.) No. 2,711. Pétition for Review. George S. Grimes, Victor 3. Welch 
and Franlî R. Hubacheck, for petitloner. M. H. Boutelle and N. H. Chase, for 
respondents. 

PER CURIAM. Pétition for review dismissed October 31, 1907, because 
questions are eonsidered and decided in the case of Andrew G. Dunlop, Trus- 
tée., etc., V. H. V. Mercer et al., Trustées, etc., 156 Fed. 545, 86 C. C. A. 435. 



DUPREE et al. v. LEG6ETTB et al. (Circuit Court of Appeals, Fourth 
Circuit. February 19, 1908.) No. G69. Appeal from the Circuit Court of the 
United States for the Eastern District of North Carolina, at WUmlngton. 
Rountree & Carr and Wells & Wells, for appellants. D. !.. Russell, for appel- 
lees. 

PER CURIAM. Appeal dismissed, under rule 20 (150 Fed. xxxl, 79 O. C. 
A. xxxi). See 140 Fed. 776. 



In re HENDRTCKS. (Circuit Court of_Appeals, Eighth Circuit February 
17, 1908.) No. 2,657. Pétition for Review. W. L. Converse, D. L. Grannls, 
and B. N. Hendricks, for petitloner. Joseph Grifl3n, John McCook, and Cari 
W. Reed, for respondents. 

PER CURIAM. Pétition for review dismissed, at costs of petitloner, be- 
cause questions Involved are eonsidered and disposed of on appeal In case of 
James Hendricks v. C. F. Webster, Guardian (D. C.) 159 Fed. 927. See 143 
Fed. 647. 



MERCHANTS' COAL CO. v. FAIRMONT COAL CO. et al. (Circuit Court 
of Appeals, Fourth Circuit. January 17, 1908.) No. 779. Appeal from the 
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Circuit Court of the United States for the District of Maryland, at Baltimore 
William A. Glasgow, Jr., Frank Gosnell, and George Weems Williams, for ap- 
pellant. John G. Wllson and Gans & Haman, for appellees. 

PER CDRIAM. Deeree of Circuit Court reversed, and cause remanded, with 
directions to dismiss the blll. Pétition of appellees for appeal to the Suprême 
Court and order allowing appeal flled February 6, 1908. Transcript of record 
tranamitted to the clerk of the Suprême Court February 18, 1908. See 160 
Fed. 769. 



MILLER V. ZEIGLER et al. (Circuit Court of Appeals, Thlrd Circuit. 
March 9, 1008.) No. 10. Pétition for Revision of Deeree of the District Court 
of the United States for the Middle District of Pennsylvania. Wm. Hersh 
and Edward A. Weaver, for petitioner. W. C. Sheely and John D. Keith, for 
respondents. 

PER CURIAM. This case bas been brought hère by pétition for revision, 
and the counsel for the petitioner bave been fully heard thereon ; but it is not 
confiued to "matter of law." It really présents complicated questions of fact, 
and for this reason cannot be entertained. Nothing is now declded with re- 
spect to auy appeal which bas been or may be taken ; but it is clear that the 
présent pétition cannot be sustained, and therefore it is dismissed without 
préjudice. 



MORRIS V. DUNBAR. (Circuit Court of Appeals, Third Circuit. March 
26, 1908.) No. 41. In Error to the Circuit Court of the United States for the 
Western District of Pennsylvania. L. C. Barton, for plaintifC in error. A. S. 
Moorehead, for défendant in error. 

PER CURIAM. Writ of error withdrawn, on motion of plalntiff In error. 
See 149 Fed. 406, 79 C. C. A. 226. 



ROMINE V. JOHN G, MILLER & CO. (Circuit Court of Appeals, Eighth 
Circuit. January 10, 1908.) No. 2,.'334. Appeal from the District Court of the 
United States for the District of Nebraska. Allen G. Fisher, for appellant. 
Howard H. Baldridge, William A. De Bord, and Joseph B. Fradenburg, for 
appellee. 

PER CURIAM. Affirmed, with costs, on authority of Kuntz v. ïoung, Trus- 
tée, 131 Fed. 719, 65 C. 0. A. 477. 



SCHAUBBL V. BACHE et al. (Circuit Court of Appeals, Thlrd Circuit. 
March 16, 1908.) No. 31. Appeal from the Circuit Court of the United States 
for the District of New Jersey. Frank H. Bradner, for appellant. Conovers 
English, for appellees. 

PER CURIAM. Stipulation of counsel to dismIss appeal, without costs. 
See 154 Fed. 859. 



UNITED STATES v. O'BRIEN et al. (Circuit Court of Appeals, Second 
Circuit. May 20, 1908.) No. 269. In Error to the Circuit Court of the United 
States for the Southern District of New York. Submitted without argument. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The facts are the same as when thèse cases were hère be- 
fore. Our former opinion was filed January 7, 1908. 150 Fed. 671. Upon the 
second trial the government amended the complalnts by rednclng the amount 
of its claims. This enabled défendants to inelude among the grounds upon 
which they moved for direction of verdict in their favor the followlng: "The 
government having retained the penalty, which it was authorized to retaln, bas 
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exercised the sole and exclusive and entlre rlght it had under the tenns of the 
contract" The décision of the trial judge in granting this motion was in ac- 
cord wlth the opinion of a majorlty of this court as indicated ia the former 
opinion. Judgment aflarmed. 



DAZZLB MFG. CO. v. OLLARD. (Circuit Court, B. D. Pennsylvania. Sep- 
tember 11, 1908.) No. 3. In Equity. Motion for preliminary injunctlon. Wm. 
A. MacEldowney, Francis C. Adler, and John F. Lewis, for complainant Ed- 
gar J. Pershing, for défendant. 

J. B. McPHERSON, District Judge. The défendant does not assert that 
he has the right to use the trade-marli of the complainant, except In the sale 
of métal pollsh that may hâve been manufactured, or may be hereafter manu- 
factured, out of the materlals that were sold by the complainant to the de- 
fendant in August, 1907 ; and to this extent It is my opinion that the affidavlts 
filed upon the motion for a preliminary injunctlon sustaln the défendants 
position. It is therefore ordered that, upon the entry of a bond by complain- 
ant in tfie sum of $300, conditioned accordlng to law, a preliminary Injunctlon 
do issue restrainlng the défendant, hls agents and employés, from using the 
complalnant's formula or trade-mark In the manufacture and sale of Dazzle 
Métal Polish, or from representing in any manner that the métal pollsh sold by 
him is Dazzle Métal Polish. This order is to apply to ail métal pollsh manu- 
factured by the défendant, except to such polish as he may bave manufactured, 
or may hereafter manufacture, in good faith, out of the materials bought by 
him from the complainant In August, 1907, which pollsh may be marked with, 
and sold under, the labels that were then bought with the other materlals. 
The question of the costs accruing upon this motion, and also the question of 
the defendant's Uabllity to account to the complainant for any portion of the 
price received by him from the sales of Dazzle Métal Polish, are expressly left 
opeu for future détermination. 
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